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Life] Burns v. Bankers Life Co. 


LIFE 
BURNS v. BANKERS’ LIFE CO. (No. 1087.) 
District Court, W. D. Texas, Austin Division. March 6, 1928. 
24 Federal Reporter (2d) 714. 
I. INSURANCE—PREMIUM EXTENSION AGREEMENTS HELD NOT TO 
ALTER FORFEITURE PROVISIONS IN POLICY. 
Agreements for extension of time for payment of premiums held to refer to 
premiums only, and not to alter or change forfeiture provisions of policy. 
(For other cases, see Insurance, Dec. Dig. § 144[1].) 


2. INSURANCE—PREMIUM EXTENSIONS AND REINSTATEMENT OF 
POLICY MUST BE TAKEN TOGETHER, IN DETERMINING INSUR- 
ANCE COMPANY’S LIABILITY AFTER DEFAULT, WHERE PAY- 
MENT OR REINSTATEMENT OF INDEBTEDNESS WAS NECES- 
SARY TO REINSTATE POLICY. 

Writings by which insurance company reinstated policy and extended time for 
payment of premium must be considered as a whole, and reinstatement of policy 
and indebtedness taken together in determining liability of insurance company on 
policy after death of insured, who defaulted, where policy required either payment 
of premium or reinstatement of indebtedness on reinstating policy. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


3. INSURANCE—AS RESPECTS TERM INSURANCE, FORFEITURE DATE 
FOR NONPAYMENT OF PREMIUM HELD NOT DEFERRED AFTER 
REINSTATEMENT OF LIFE POLICY AND EXPIRATION OF EXTEN- 
SION AGREEMENTS. 

Insurance company’s reinstatement of life policy and extension of time for 
payment of past-due premiums held not to defer date of forfeiture, for purpose 
of determining when term insurance extension commenced to run, where premiums 
were not paid within extension of time allowed, and extension agreements provided 
that in such case rights under the policy and extension of time for payment of had 
been made. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 


4. INSURANCE—EXTENSION IN LIFE POLICY OF TIME FOR ELECT- 
ING NONFORFEITURE OPTIONS HELD APPLICABLE TO SO- 
CALLED OPTION BY WHICH CASH SURRENDER VALUE WAS 
AUTOMATICALLY APPLIED TO PURCHASE OF EXTENDED IN- 
SURANCE. 

_ Provision in life policy that “the time for electing any option” to avoid for- 
feiture on lapse of policy should run from extended date of premium held applicable 
to right granted insured, under designation of option, to apply cash surrender 
value to purchase of extended insurance, though such right was automatically 
secured by policy terms in case of default, and no election of any sort was required 
on part of insured. . 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 


5. INSURANCE—INSURANCE CONTRACTS ARE CONSTRUED MOST 
cares IN INSURED’S FAVOR, ESPECIALLY AFTER INSURED’S 
DEATH. 

If there is any doubt as to the meaning and effect intended to be conveyed by 
the written language used in insurance policy, doubt will be resolved in favor of 
insured and against the insurer, especially where forfeiture is involved, and rule 
is strictly applied in case of life insurance after insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE—FORFEITURES UNDER INSURANCE POLICIES ARE 
NOT FAVORED. 

Law does not favor forfeitures of rights under insurance policies, 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. INSURANCE—FAILURE TO AFFIRMATIVELY SELECT ANY OF NON- 
FORFEITURE OPTIONS OF LIFE POLICY WITHIN TIME ALLOWED 
FOR SELECTING TWO OF THE THREE OPTIONS HELD EQUIVA- 
LENT TO AFFIRMATIVE SELECTION OF THIRD OPTION, WHICH 
APPLIED AUTOMATICALLY, 

Provision in policy that time for electing options on lapse, under nonforfeiture 
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provisions should run from extended date of premiums, held not to require affirm- 
ative act of selection on part of insured within any particular time, where two of 
the three options allowed a certain number of days within which to elect, since 
under such circumstances failure to elect either of those two options would amount 
to selection of third option, which applied automatically. 


(For other cases, see Insurance, Dec. Dig. § 366.) 


8. INSURANCE—TERM INSURANCE UNDER AUTOMATIC NONFOR- 
FEITURE PROVISION, DESIGNATED OPTION, HELD DEFERRED TO 
EXTENDED DATE OF PREMIUMS UNDER LIFE POLICY EXTEND- 
ING TIME FOR ELECTING OPTIONS. 

In action on life policy, provision of policy that “the time for electing any op- 
tion” on lapse of policy should run from the extended date, and not from the due 
date of the premiums, held to defer time when term insurance commenced to run 
to extend premium date, where one of three options of policy provided for applica- 
tion of cash surrender value to purchase of extended insurance, notwithstanding 
such insurance was given automatically on default of payment of premium. | 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 


9. INSURANCE—POLICY CONTAINING INCONSISTENT PROVISIONS, 
OR FAIRLY OPEN TO CONSTRUCTON, SHOULD BE SUSTAINED IF 
POSSIBLE. 

If policies of insurance contain inconsistent provisions or are so framed as to 
be fairly open to construction, that view should be adopted, if possible, which will 
sustain the contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


_ At Law. Action by Malinda Burns against the Bankers’ Life Company, sub- 
mitted on a stipulation of facts. Judgment for plaintiff. 


W. C. Wofford, of Taylor, Tex., and J. H. Hart, J. M. Patterson, W. D. Hart, 
and Hart, Patterson & Hart, all of Austin, Tex., for plaintiff. 

C. L. Black, Ireland Graves, and Black & Graves, all of Austin, Tex., for de- 
fendant. 

West, District Judge. The case is submitted upon an agreed stipulation as to 
the governing facts. This memoranda will not contain the exact words of the 
stipulation, except to insure clarity. ) 

Plaintiff contends that the lapse or forfeiture of the policy was caused by the 
failure of the insured to pay premium due September 25, 1924. Defendant contends 
that the maturity date of this same premium was November 25, 1923. The insured 
died April 13, 1925. On that date the annual premium: due on November 25, 1923, 
was, and still is, unpaid. If the forfeiture occurred on that date, the then cash 
surrender value—$58.09—was sufficient to extend the term insurance for 1 year and 
73 days thereafter; that is, to February 6, 1925, prior to insured’s death, therefore 
no liability. If lapse or forfeiture occurred on September 25, 1924, the cash sur- 
render value at that time would be sufficient to extend the term insurance to a time 
subsequent to the date of the insured’s death, thereby fixing liability. Plaintiff re- 
plies that the due date of the defaulted premium was extended by reinstatements 
of the policy and by agreements providing that payment be made on September 25, 
1924; consequently the policy was in force at the time of the insured’s death. 

Under what terms was the policy reinstated, and the time of the premium pay- 
ment extended to September 25, 1924? That query must be answered by the written 
agreements of the parties. Reciting in chronological order, after the forfeiture 
incurred November 25, 1923: 

January 21, 1924. Application for premium extension to March 25, 1924. 

January 31, 1924. Original application for reinstatement of lapsed policy. 

February 6, 1924. Agreement extending due date of premium to March 25, 1924. 

February 7, 1924. Reinstated. This is shown by a rubber stamp impression 
on the face of the original application, as pursuant to the application. 

March 31, 1924. Application for premium extension. 

April 7, 1924. Original application for reinstatement. 

April 28, 1924. Reinstated. This is shown by rubber stamp impression on 
the face of the original application, as pursuant to the application. 

April 28, 1924. Premium extension agreement renewal. This renewal of prem. 
ium extension agreement declares that it is pursuant to the premium extension agree- 
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—_ of February 6, 1924, and extends the due date of premium to September 25, 
1924. 

December 12, 1924. Copy of defendant’s letter to insured, advising forfeiture 
of policy for nonpayment of premium due September 25, 1924, and that the extended 
term insurance will expire January 6, 1925. 

The plaintiff argues that the reinstatement of the policy had the effect of re- 
storing policy to full vitality, and of extending the right of automatic forfeiture 
to a corresponding new due date of premium; that the premium extension agree- 
ment and its renewal by their terms fixed new and different dates of maturity of 
the premium from November 25, 1923, to March 25, 1924, and to September 25, 
1924; that the automatic forfeiture incurred November 25, 1923, was extended by 
the reinstatement of the policy, and that the date from which to compute the ex- 
tended term insurance was thus fixed as September 25, 1924. 

The premium extension agreement was made February 6, 1924, to extend the 

due date of the premium which had béen delinquent since November 25, 1923. This 
agreement deferred the payment of the premium and continued the insurance in 
force until March 25, 1924. Again the insured defaulted. This extension agree- 
ment provided, in the event of default, that “after such extended date all rights 
under the policy shall be the same as if the agreement had not been made.” What 
was the status at and prior to February 6, 1924, the date of the agreement? It 
was that the insured had continued in default in payment of his premium since 
November 25, 1923; that automatically his policy had become forfeited, and his 
term insurance then commenced to run from that date. 
_ That status remained until April 28, 1924, at which time the premium exten- 
sion agreement renewal was made, which brought about the extension of the due 
date of the premium, delinquent since November 25, 1923, and deferred the pay- 
ment of such premium and continued the insurance in force until September 25, 
1924. The insured again defaulted. This renewal agreement stated that it was 
“pursuant to your request the extended period fixed by the premium extension 
agreement, dated February 6, 1924, is hereby extended to September 25, 1924,” and 
also provided upon default, “after such extended date, all rights under the policy 
should remain the same as if the agreement had not been made.” What was the 
status at and prior to April 28, 1924? It was that the insured had continued in 
default in the payment of his premium since November 25, 1923. 

[1] What is the effect of the reinstatement of the policy in the light of the 
contemporaneous agreements to extend the time of the payment of the premium? 
The premium extension agreements refer to premiums and do not serve to alter 
or change forfeiture provisions in the policy. There can be no policy contract 
of insurance without the payment of premiums. If the automatic forfeiture of 
the policy operative in November, 1923, is to be rescinded,-such rescission must be 
found within the terms of the applications for reinstatement and in the words 
granting such reinstatement. The two applications in substance state that, because 
of the lapse of the policy, insurerd applied to have “the same restored, and for 
the purpose of being reinstated does declare” that insured is in good health and 
that such declarations “are the consideration for any reinstatement made hereon.” 

Responsive thereto, reinstatement is evidenced informally by rubber stamped 
lettering impressed on the original application, giving date of the reinstatement, 
and that it was made pursuant to insured’s application. : These applications and 
declarations of reinstatement do not show any definite intention to waive the 
automatic forfeiture of the policy occurring on November 23, 1923, nor does the 
plaintiff argue that it so appears from the language or words used. Plaintiff stands 
upon the effect of the premium extension agreements, and the orders of reinstate- 
ment considered as independent and separate instruments. 

[2] The chronology of the reinstatement of the policy and the premium ex- 
tension agreement and its renewal show that each was an essential component of 
the other. This is made certain by the reinstatement clause in the policy fol- 
lowing: The policy “* * * may be reinstated upon presentation at the home office 
of evidence of the insurability of the insured satisfactory to and approved by the 
company, and the payment of all premium arrears, with interest thereon at the 
rate of 6 per cent. per annum, and payment or reinstatement of any indebtedness. 
* **” The policy could not have been reinstated without either the payment of 
defaulted premiums, or a reinstatement of any indebtedness existing at the time 
of such default, except by payment of existing indebtedness, or a provision ex. 
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tending its time of payment; nor could the policy have been reinstated alone upon 
an agreement to extend the due date of defaulted premiums, without doing violence 
to expressed conditions of the reinstatement clause in the policy. 

To comply with the letter and spirit of this clause, it was necessary that rein- 
statement of policy and indebtedness must occur contemporaneously. The effect 
of the dual action must be estimated as a single transaction, and as representing 
a studied effort to comply with policy requirements. The several writings must 
be considered as a whole. The keynote of the reinstatement clause is that the 
indebtedness due the company by defaulted premiums, or otherwise, must be paid 
or provided for, else the policy expires. ‘The effect of the reinstatement of the 
policy and the premium extension agreement and renewal is to continue the policy 
in force until the premium extension date, but nevertheless conditioned that the 
premium due November 25, 1923, and as extended, should be paid. On September 
25, 1924, the premium was not paid. By the terms of the extension agreements 
“all rights under the policy shall be the same as if the agreement and deposit. had 
never been made.” The chronology demonstrates that at that time—April 28, 
1924—the insured had continued in default in payment of his premium since No- 
vember 25, 1923. 

[3] From the foregoing it results that the effect of the reinstatement of the 
policy and the agreements extending time within which to pay defaulted premi- 
ums was that the insured had continued in default in the payment of his premium 
since November 25, 1923, and that the term insurance commenced to run from 
that date, unless the right to have term insurance run from September 25, 1924, 
was granted the insured in the exception clause now to be noted. 

[4] The plaintiff contends that such extension of term insurance is found in 
the “excepting” clause of the agreements of premium due date extension and re- 
newal following: “Except that the time for electing any option upon lapse granted 
by the policy shall begin to run from the extended date, and not from the due 
date of the premium, and except that no further grace period shall be allowed for 
the payment.” The options referred to are listed in the policy under its “Non- 
forfeiture Provisions,” styled options. Three provisions are found: (A) “By 
applying the then cash surrender value to the purchase of extended insurance;” 
(B) “paid-up insurance;” or (C) “to the payment of cash at surrender value.” 
Defendant contends that under the so-called option A is the provision for auto- 
matic insurance, to be extended from the date of default in premium payment; 
that, since no election of any sort is required of the insured to obtain a right already 
secured automatically by the policy terms, “the time for election of any option” 
could have no application to rights granted him under so-called option A; that, 
options B and C never having been exercised, the exception that term insurance 
be extended from due date of premium—September 25, 1924—is therefore without 
application. 

[5, 6] The nonforfeiture clause definitely declares that, without action on the 
insured’s part, he is granted extended term insurance from the day of default 
in premium. This is provision A, though referred to in the policy as being the 
first of three so-called “options.” The meaning of the words used show that a 
valuable right is automatically conceded the insured on default of premium—that 
of extended term insurance from that date. To hold that because option A is 
not an option, and that the exception clause does not apply to option A, and there- 
fore does not have the effect of extending term insurance from September 25, 
1924, but from the day of actual default in payment of premium—November 25, 
1923—would be to deny insured his “right” because it was mislabeled. This would 
be contrary to rules of law applicable to the interpretation of contracts of insur- 
ance: That, if there be doubt as to the meaning and effect intended to be con- 
veyed by the written language used, such doubt will be resolved in favor of the 
insured, which, after the death of the insured, should be strictly applied; and an- 
other rule, that the law does not favor forfeitures. 

[7] The defendant argues that an affirmative act of selection on the part of 
the insured must be made under the nonforfeiture provisions, called “options,” 
within the time mentioned, before any one of them could come within the mean- 
ing of the excepting clause. The sounder argument is to take the broader view 
that the three nonforfeiture provisions should be referred to generally as “rights,” 
thereby including all rights, whether conditional rights, such as options, as well 
as others. These three rights are alternative, created by a lapse or forfeiture of 
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the policy for nonpayment of premium. In two of these, B and C, insured is allowed 
a certain number of days within which to indicate his choice. In the first-—A— 
his preference is already indicated, the terms of the policy allowing automatic 
extended term insurance. The order of time of his selection of all three rights 
is 30 days from the day of default as to B, and 31 days as to C, unless, before 
that time, he elected’ to stand on the right granted him by the policy for automatic 
extended insurance. Such an election would constitute a waiver of the other two 
just as effectively as if he, by negative action, permitted the time limit as to B 
and C to expire. There is no provision that requires the insured to make an 
election of rights given by A prior to the time within which he must exercise his 
rights as to B and C. The effect of this is to automatically give insured 31 days 
within which to render certain which of the three alternative rights are to become 
effective. If he makes no affirmative election as to any of these options, then he 
may rely upon the negative “election” distinctly granted by the policy. This would 
be a “time for electing any option upon lapse, granted by the policy,” within the 
meaning of the excepting clause. 

[8] The interpretation of the three nonforfeiture provisions declared in the 
policy as excluding the right of the extension of automatic insurance is too narrow 
a view; too uncertain upon which to impose forfeiture of the policy, by denying 
the benefit of the provisions of the excepting clause, which would continue his 
policy beyond the date of insured’s death. From the foregoing conclusions the 
court will give effect to the exception clause of the prentium extension agreement 
and renewal, and finds that the plaintiff is entitled to judgment. Insured failed 
to exercise either of the optional rights, B and C, and made no other applica- 
tion for reinstatement or for premium extension. His death occurred April 13, 
1925. The extended term insurance began to run from the due date of the prem- 
ium, as extended—September 25, 1924—to a period of time represented by the cash 
surrender value of the policy on that date. Such extension will carry the insurance 
to a date later than that of insured’s death. From the terms of the policy the 
computations can be made. 


This memorandum leaves out of the question the admirable discussion of the 
authorities brought to bear upon the legal questions arising from the facts. A 
careful consideration of the arguments and briefs presented lead to the conclusion 
that the law of this case is ruled by the authorities relied on by plaintiff, notably 
Morgan v. Inter-Southern Life Insurance Co., 221 Ky. 582, 299 S. W. 186 (the 
Supreme Court of Kentucky), and State Mutual Life Insurance Co. v. Rosen- 
berry (Tex. Com. App.) 213 S. W. 245. The governing facts in these cases are 
the same as in this case, except there is no definite clause declaring that term 
insurance is extended from the due date extension of the premium. 

If the meaning of the nonforfeiture and premium extension provisions is in 
doubt, the following rules would govern: 


Insurance contracts are to be most strongly construed against the insurer and 
in favor of the insured, especially where a forfeiture is involved, so that indemnity 
will be granted rather than denied. Volume 14, § 103, Ruling Case Law, p. 926. 
The supporting citations are of cases from the United States Supreme Court and 
from the highest courts of every state. And they should be strictly applied in 
= case of life insurance after the death of insured. 37 Corpus Juris, § 87, p. 


[9] If policies of insurance contain inconsistent provisions, or are so framed 
as to be fairly open to construction, that view should be adopted, if possible, which 
will sustain rather than forfeit the contract. McMaster v. New York Life Ins. 
Co., 183 U. S. 40, 22 S. Ct. 10, 46 L. Ed. 64. 


There is no difference between the parties concerning the established rules of 
construction and principles of law guiding the court’s action. The real issue turns 
upon the effect of the exception in the premium extension clause, and of the three 
nonforfeiture alternative rights or option clauses, A, B, and C. The weight of 
reason and authority is sought to be demonstrated by cases in point and those in 
close analogy. The defendant insists that the facts in this case and the law ques- 
tions decided are so nearly like the cases on which it relies as, to be determinative 
of the issues here in its favor. They are White v. New York Life Ins. Co., 200 
Mass. 510, 86 N. E. 928; Holly v. Metropolitan Life Ins. Co., 105 N. Y. 437, 11 
N. E. 507; Underwood v. Jefferson L. Co, 177 N. C. 327, 98 S. E. 832; Union 
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Mutual Life v. Adler, 38 Ind. App. 530, 73 N. E. 835, 75 N. E. 1088; and Eddie 
v. New York Life, 75 Cal. App. 199, 242 P. 501. 

From a close study of these cases and a nice balancing of their weight with 
the cases upon which plaintiff relies, notably, Morgan v. Inter-Southern Life In- 
surance Co., 221 Ky. i 299 S. W. 186, the Supreme Court of Kentucky, and 
State Mutual Life Insurance Co. v. Rosenberry, 213 S. W. 245, supra, the court 
finds that defendant’s authorities are not in point, or so nearly analogous as to 
control the law of this case. The facts in cases cited by defendant very closely 
parallel the facts here, but the distinctive difference is this: In none of them is it 
provided that, upon default in payment of, premiums, the term insurance shall take 
effect at the extended due date of the premium, instead of the original due date, 
as in this case by the exception clause. Accordingly, plaintiff'is entitled to recover 
the face value of the policy as it existed at the date of the insured’s death. 

Article 4736 of the Texas Revised Statutes of 1925 provides: “In all cases 
where a loss occurs and the life insurance company * * * liable therefor shall fail 
to pay the same within thirty days after demand therefor, such company shall be 
liable to pay the holder of such policy, in addition to the amount of the loss, twelve 
per cent damages on the amount of ‘such loss together with reasonable attorney 
fees for the prosecution and collection of such loss.’ In conformity with the 
prayer of the petition, the penalty of 12 per cent damages is awarded, and also 
attorney's fee in the sum of $2,000, of which sum $1,500 is allowed to cover all 
attorney’s services including this trial. An additional $500 is awarded to cover at- 


torney’s services to be rendered in the event of an appeal from this judgment. 


Plaintiff is also entitled to all costs incurred. 


A final judgment conforming to the provisions hereof will be entered in due 
course. . 


SUN LIFE ASSUR. CO. OF CANADA v. BUDZINSKI (No. 3694.) 
Circuit Court of Appeals, Third Circuit. March 6, 1928. 
25 Federal Reporter (2d) 77. 

1, INSURANCE—PAYMENT OF FIRST PREMIUM WHILE INSURED 
WAS IN GOOD HEALTH, AND NOT SIGNING OF PROPER RECEIPT, 
HELD TO DETERMINE EFFECTIVE DATE OF POLICY. 

Under application, made part of life insurance policy, providing policies should 
not take effect until first premium was paid during insured’s good health, and that 
no premium should be considered paid unless receipt be given therefor, signed by 
president and secretary, the two provisions being separated by a semicolon, the sign. 
ing of the receipt did not determine effective date of policy, but, on receipt being 
signed, policy became effective as of date of actual payment of first premium by 
insured while in good health. 

(For other cases, see Insurance, Dec. Dig. § 175). 

In Error to the District Court of the United States for the District of New 
Jersey; Clark, Judge. ° 

Action by May Budzinski against the Sun Life Assurance Company of Canada. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Wall, Haight, Carey & Hartpence and Albert C. Wall, all of Jersey City, N. J., 
for plaintiff in error. 

Alex, R. DeSevo and Leonard J. Mehlman, both of Jersey City, N. J., for 
defendant in error. 

Before Buffington, Woolley, and Davis, Circuit Judges. 

Wootey, Circuit Judge. [1] The plaintiff brought this suit on two policies of 
life insurance and had judgment. The defendant sued out this writ of error raising 
in several forms one question,—whether the trial court erred in not directing a 
verdict in its favor on a holding as matter of law. that premiums were not paid in 
accordance with the contracts of insurance, or, stated in another way, whether the 
court erred in holding that the policies went into force as of the date of the actual 
payment of the first premiums, under its construction of a provision of the applica- 
tions, made a part of the contracts of insurance, which (with the critical words 
italicized) reads as follows: 

“I declare that the above answers are full and true and * * * ; that said 
policies shall not take effect until the first premium: has been paid during my life 
and good health; that no premium shall be considered paid unless a receipt be 
given therefor signed by the president or secretary.” 
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At the trial the main issue of fact concerned the truthfulness of the applicant’s 
answers to questions put to him by the medical examiner when preparing his ap- 
plication for insurance, and that issue turned on another—whether the insured, be- 
ing foreign-born and having little understanding of the English language, was 
asked by the examiner, speaking through an interpreter, all the questions the ap- 
plications purport were asked and answered. 

_ These issues now stand settled by the verdict, leaving as the only matter for 
review the proper construction of the quoted provision of the policies concerning 
their effective date. 

The doings of the parties with pertinent dates are as follows: The deceased 
applied for insurance on June 1, 1926, and was examined by the company’s doctor 
on June 29. The policies were issued on July 26 and handed to the insured by a 
company agent on July 30 with a request for payment of the first premiums. On 
the next day, July 31, the insured signed and gave the agent a check for the prem- 
iums, which the agent himself had prepared. Receipts for the premiums, signed 
by the president and bearing date August 5, were mailed by the company and in 
due course received by the insured. But on August 2, two days after the payment 
of the first premiums, the insured entered a hospital and on September 9 he died 
of peritonitis. There is no evidence that the insured was not in good health when, 
on July 31, he paid the first premiums; nor is there evidence that he was not in 
good health when, on August 2, he entered the hospital or when three or four days 
later he received the receipts for the premiums, other than the inference to be 
drawn from the fact that he had gone to a hospital. There is evidence that he 
did not then have peritonitis. 

We construe the provision in this wise: It has two parts separated by a semi- 
colon; and each part, dealing with different things, has a meaning different from 
the other. The first part provides that the “policy shall not take effect until the 
first premium has been paid during [the applicant’s] good health.” That is a 
valid provision against fraud and also.against a variation in the risk occurring in 
the interval between the examination of the insured and payment of the first prem- 
ium. Many things might happen in that time against which the insurer may pro- 
tect itself by imposing on the insured a requirement that he be in the same good 
health when the policy goes into force that he was in when he submitted to ex- 
amination, thereby assuring itself that the risk on the date of the payment of the 
first premium is the same risk disclosed on the date of the examination, and ac- 
cepted. Payment of the first premium when in good health is the last thing, and 
the only thing at that stage of the transaction, required of the insured to put a 
policy into force. and it would seem that the provision specifying that the policy 
shall not take effect “until” that shall be done intended that it shall take effect 
when it is done, yet even then the policy will not take effect because the first 
premium though actually paid will not, according to the second phrase, “be 
considered” paid “unless” a receipt therefor be given by the insurer through a 
named officer. It is clear that the first part of the provision deals with the time 
at which a policy shall go into effect, the last with the validity of the policy. The 
first is a provision by which the insurer protects itself against a change in the 
health of the applicant and a consequent change in the risk; the last is a provision 
by which it protects itself against having its contracts of insurance validated by 
its hundreds of agents located throughout the country and reserves that power to 
itself alone. But in doing so it does not say that the policy shall not take effect 
until a receipt signed by one of its officers shall have been given or until a receipt 
so signed shall have been given while the insured is in good health. It simply says 
that, though all requirements on the part of the insured have been met, the first 
premium shall not be considered “paid’—that is, the policy shall not take effect— 
unless a receipt of the kind required be given, which is another way of saying that 
if such a receipt be given the interposed and arresting condition is removed and the 
policy is in force. Of course the insurer is free to issue or withhold its receipt 
for the first premium actually paid: yet when it issues one, the insurer by its 
own words considers the premium “paid” and in the absence in the provision of 
any statement that the policy takes effect only when payment is so “considered”, 
it follows that on giving the receipt the policy becomes effective as of the date 
of the actual payment of the first premium by the insured in good health. 

[2] Some days after the argument in this case the plaintiff in error moved the 
court for an order remitting the record to the trial court that it might determine 
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whether on motion of the plaintiff in error it would reinstate the rule to show cause 
why a new trial should not be granted on the ground of newly discovered evidence. 
This evidence, to be given by a son of the deceased, would be offered to controvert 
the testimony given by other witnesses that the deceased was not familiar with the 
English language. 

We are of opinion that the application does not show the testimony now re. 
garded as newly discovered was not by proper diligence available at the trial and 


therefore the application fails to show that legal requisite for the allowance of such 
a motion. 


The judgment is affirmed. 


WALTMAN v. UNION CENTRAL LIFE INS. CO. (four cases). 
District Court, N. D. Texas, Wichita Falls Division. April 9, 1928. 
(Nos. 426-429.) 

25 Federal Reporter (2d) 320. 

1. INSURANCE—SUITS BETWEEN SAME PARTIES ON $2,000 AND $3,- 
000 INSURANCE POLICIES COULD NOT BE REMOVED SINCE JUR- 
ISDICTION IS DETERMINED BY AMOUNT INVOLVED IN PARTI- 
CULAR CASE. 

Two separate suits on $3,000 and $2,000 insurance policies between the same 
parties, instituted in state court, could not be removed to federal court on theory 
that the two suits aggregated $5,000, and that cause of action arose on alleged fact 
that insured disappeared more than seven years before and was presumed to be 
dead, and that affirmative finding in harmony with that theory in one suit would 
be res judicata in second, since, when jurisdiction depends on amount in contro- 
versy, it is determined by amount involved in particular case, and indirect losses 
and effect of decrees on other controversies may not be used to augment value or 
amount of thing in dispute. 

(For other cases, see Insurance, Dec. Dig. § 617). 


2. INSURANCE—JOINDER OF CAUSES OF ACTION CANNOT BE COM- 

PELLED BY DEFENDANT TO MAKE CAUSE REMOVABLE. 

Joinder of causes of action is voluntary act, and cannot be compelled by de- 
fendant in order to make amount involved large enough to make removable cause, 
but plaintiff may, at his option, sue in aggregate or upon each separate cause. 

(For other cases, see Insurance, Dec. Dig. § 617). 


3. INSURANCE—SUITOR SHOULD HAVE RIGHT TO CHOOSE FORUM, 
AND, IF IN DOING SO HE MAKES USE OF LEGAL RIGHTS, HE CAN- 
ae SAID TO HAVE FRAUDULENTLY INVOKED JURISDIC- 
A suitor should have right to choose his forum, and, if in so doing he makes 

use of his legal rights, he may not be said to have fraudulently invoked jurisdic- 

tion. 
(For other cases, see Insurance, Dec. Dig. § 617). 


Two suits by William Barnard Waltman, Jr., by his next friend, W. M. Walt- 
man, against the Union Central Life Insurance Company, and two suits by Bessie 
Louise Waltman, by next friend, W. M. Waltman, against the Union Central Life 
Insurance Company, which were instituted in the state court and removed to federal 
court. On motion to remand. Motion granted. 

Kay, Akin & Smedley, of Wichita Falls, Tex., for the motion. 

A. S. Johnson and Locke & Locke, all of Dallas, Tex., opposed. 

ATWELL, District Judge. Four suits brought in the state court were removed 
to this court. There is the same plaintiff in two of the cases, and the same plain- 
tiff in the other two, with the same defendant in all. Each is upon an insurance 
policy. Two are for $3,000 edch, and two are for $2,000 each. Each plaintiff de- 
clares upon a three and a two thousand dollar policy. 

The defendant insurance company removed on the theory that the two suits 
aggregated $5,000, and seeks to support its theory by showing that the cause of 
action in each of the four suits arises upon the alleged fact that the insured dis- 
appeared more than seven years ago, and is therefore presumed to be dead, and 
that an affirmative finding in harmony with that theory on one of the suits would 
be res judicata in the second. 

It therefore claims that the amount involved is in excess of $3,000 because the 
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force of the first judgment would be used to secure the judgment in the $2,000 
suit. This exact contention applies to each of the plaintiffs. 

There are two United States court cases upon the identical question. One is 
against the motion, and the other supports it. Holmes & Co. v. U. S. Fire Ins. 
2 (C. C. A.) 142 F. 863; Anderson v. Gerding, 3 Woods, 487, 1 Fed. Cas. No. 


In the first cause it was held that the plaintiff does not act fraudulently when 
he takes advantage of his legal right to bring two suits instead of one, and that 
the amount in controversy is ‘the amount that the plaintiff will win, or that the 
defendant will lose upon the completion of the suit. 

The second case holds that, when the same plaintiff files three suits on three 
separate promissory notes against the same defendant, who files the same defense 
against each note, the causes may be removed to the United States court if the 
aggregate of the three recoveries sought are in excess of that court’s jurisdiction. 
The theory is that the judgment in one of the cases conclusively settles the con- 
troversy in the others, and therefore the matter in dispute is greater than that 
evidenced by the face of the note sued upon. 

The court cites the case of Troy v. Evans, 97 U. S. 1, 24 L. Ed. 941, in sup- 

port of the reasoning. Elgin v. Marshall, 106 U. S. 578, 1 S. Ct. 484, 27 L. Ed. 
249, refers to Troy v. Evans, and holds that the language of the opinion which is 
relied upon in Anderson v. Gerding was dictum. 
[1] The collateral effect of a judgment secured in one case is quite often valuable in 
pending or threatened litigation, but it would be speculative and highly unsatisfac- 
tory to allow such value to fix jurisdiction. As said in New England Mortgage 
Co. v. Gay, 145 U. S. 123, 12 S. Ct. 815, 36 L. Ed. 646: 

“It is well settled in this court that, when our jurisdiction depends upon the 
amount in controversy, it is determined by the amount involved in the particular 
case, and not by any contingent loss either one of the parties may sustain by the 
probative effect of the judgment, however certain it may be that such loss will 
occur. 

Indirect losses and the effect of decrees upon other controversies may not be 
used to augment the amount or value of the thing in dispute. See, also, Elliott v. 
aie Gas Co. (C. C. A.) 4 F. (2d) 493; Dobie, Federal Jurisdiction, § 

» DP. . 

[2] Thoughtfully one also compares the proposition that a plaintiff may sue one or 
more defendants for a joint tort liability. C. & O. Railroad Co. v. Dixon, 179 U. S. 
131, 21 S. Ct. 67, 45 L. Ed. 121; Wisconsin Central Railroad Co. v. Phoenix Ins, 
Co. (C. C. A.) 123 F. 989; Hay v. May Department Store, 271 U. S. 318, 46 S. Ct. 
498, 70 L. Ed. 965; Ferguson v. Culton, 8 Tex. 283; Rau v. American National Life 
Ins. Co. (Tex. Civ. App.) 154 S. W. 645; T. & P. Railroad Co. v. Cushny (Tex. 
Civ. App.) 64 S. W. 795; St. Louis & S. F. Ry. Co. v. Oxford (Ark.) 298 S. W. 
207; Payne v. Moore, 126 Miss. 693, 89 So. 225. 

Joinder is a voluntary act and cannot be compelled by the defendant. The 
plaintiff at his option may sue in the aggregate or upon each separate cause. 
[3] The rule of res judicata, alive and settling subsequent litigation— 

Southern Pac. v. U. S., 168 U. S. 1, 18 S. Ct. 18, 42 L. Ed. 355, does not inter- 
fere with the reason for the accuracy of the amount in controversy and the liti- 
gant’s liberty. 

The case of. Mutual Life Insurance Co. v. Rose (D. C.) 294 F. 122, and the 
case of Sovereign Camp v. O’Neill, 266 U. S. 292, 45 S. Ct. 49, 69 L. Ed. 293,-are 
hardly in point. The first was an original suit in the national court to cancel two 
policies, and their aggregate was taken as the amount in controversy. In the last 
case the Supreme Court allowed an aggregate of the claims involved to fix juris- 
diction because the cause of action alleged a conspiracy to make an aggregate col- 
lection through a large number of suits. 

The suitor should have the right to choose his forum, and, if in doing so he 
makes use of his legal rights, he may not be said to have fraudulently invoked jur- 
isdiction. 

Motion to remand is granted, and all of the cases will be remanded to the 
state court. 
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WRIGHT v. PHILADELPHIA LIFE INS. CO. OF PHILADELPHIA, PA. 
District Court, E. D. South Carolina. Nov. 17, 1927. 
25 Federal Reporter (2d) 514. 
INSURANCE—INCONTESTABLE CLAUSE IN LIFE POLICY HELD IN- 

APPLICABLE AS TO DEFENSE UNDER SUICIDE CLAUSE. 

Clause of life policy that it should be incontestable, except for nonpayment of 
premiums, after two years from its date, held inapplicable to defense under express 
provision, excluding assumption of risk of suicide for two years from date of pol- 
icy. 

(For other cases, see Insurance, Dec. Dig. § 445[3]). 

At Law. Action by Jack J. Wright, as administrator of the estate of Richard 
F. Wright, deceased, against the Philadelphia Life Insurance Company of Phila. 
delphia, Pa. On defendant’s motion for .directed verdict. Motion sustained. 

Lee & Moise and Harmon D. Moise, all of Sumter, S. C., for plaintiff. 

Thomas & Lumpkin, of Columbia, S. C., and Edward J. Boughton, of Phila- 
delphia, Pa., for defendant. } 

Ernest F. Cocuran, District Judge. This is an action at law upon a life in- 
surance policy, and the defense is suicide. The defendant now moves for a directed 
verdict in its favor, on the ground that the suicide occurred within two years from 
the date of the policy and is a risk which by the terms of the policy was not as- 
sumed. The plaintiff contends that the policy provides that it shall be incontesta- 
ble after two years from its date, and that inasmuch as defendant did not institute 
any contest within the two-year period, the defense of suicide is no longer available. 

These provisions of the policy are contained in this paragraph: 

“This policy shall be incontestable, except for nonpayment of premiums, after 
two years from its date. From date of issue this policy shall be without any res- 
trictions as to travel, residence or occupation. If the age of the insured has been 
misstated, the amount payable hereunder shall be such a sum as the premium act- 
ually paid would have purchased at the correct age. Self-destruction while sane or 
insane, within two years of the date hereof, is a risk not assumed by the Company 
under this policy. All statements made by the insured shall in the absence of fraud 
be deemed representations and not warranties.” 

The policy was issued on July 1, 1924 (No. 80923), and the insured came to 
his death on May 30, 1926. No contest was instituted prior to July 1, 1926. This 
action on the policy was instituted by the plaintiff on December 4, 1926. The evi- 
dence shows that the insured came to his death by his own hand and there is no 
issue of fact for the jury. The plaintiff contends that this court is committed by 
its previous decision (Philadelphia Life Ins. Co. v. Burgess, 18 F. [2] 599, 601) to 
the view that the incontestable clause in this case applies. In that case, however, 
the question was not squarely raised by either side. It was merely suggested, and 
as I recall it suggested by the court rather than counsel. No authorities were 
cited, and neither counsel argued the question, and the impression made upon my 
mind, as I said to counsel at the time, in perhaps rather homely language, was that 
each side looked upon the point as a red hot poker; for, if they made the point in 
the one case, it was going to hurt them in the other. A ruling on that point was 
not necessary to the decision in that case, for the court merely retained the case 
as to the defendant. Sallie W. Burgess individually, and she had answered, set up a 
counterclaim, and there had been a reply thereto, and she thereby waived any ques- 
tion of there being a want of equity in the bill. In addition to that (although it 
does not appear in the case as reported in 18 F. [2d]599), the fact is that counsel 
for Mrs. Burgess, in their oral argument, stated that they did not ask a dismissal 
of the cause of action based on policy No. 80922, but desired it to proceed to hear- 
ing on the merits. The ruling of the court, therefore, in that case, to the effect 
that the incontestable clause applied, was not necessary to the decision of the case, 
and is a dictum; and inasmuch as this court now after full argument and upon a 
review of the authorities, has come to a contrary conclusion, it will not hereafter 
be followed in this district on that point. 

The contract provision, expressly excluding the assumption of risk of suicide 
for two years, is entirely distinct from the incontestable clause, is consistent with 
it, and the one in no way contradicts the other. The insurance company in this 
case is not denying in any way the validity of the contract, and therefore is not 
contesting the policy. Indeed, it stands upon the contract, affirms its validity, and 
says that, by the terms of the contract itself, the risk was not assumed. Inasmuch 
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as the risk is a risk not assumed by the contract in any event, the incontestable 
clause has no application, and the defense that the suicide occurred within two 
years from the date of the policy could be interposed at any time to an action 
brought thereon. 

The language used in the earlier cases, construing the incontestable clause where 
the defense was based on fraud,. would indicate that the same result would follow 
where the defense was based on a clause excluding suicide as a risk. But the later 
cases draw the proper distinction between the two clauses, and all hold that the 
incontestable clause has no application when the defense is based on a clause which 
in express terms excludes the risk. See Mack v. Connecticut Gen Life Ins. Co. 
(C. C. A. 8th) 12 F. (2d) 416, 418; Hearim v. Standard Life Ins. Co. (D. C. Ark.) 
8 F. (2d) 202; Scarborough v. Am. Nat. Ins. Co., 171 N. C. 353, 88 S. E. 482, L. R. 
A. 1918A, 896, Ann. Cas. 1917D, 1181; Childress v. Fraternal Union, 113 Tenn. 
252, 82 S. W. 832, 3 Ann. Cas. 236; Howard v. Mo. State Life Ins. Co. (Tex. Civ. 
App.) 289 S. W. 114; Scales v. Jefferson Standard Life Ins. Co. (Tenn.) 295 S. W. 
58; Myers v. Liberty Life Ins. Co., 124 Kan. 191, 257 P. 933; Woodbery v. N. Y. 
Life Ins. Co., 129 Misc. Rep. 365, 221 N. Y. S. 357. 

It may be noted that nearly all of these cases were decided after the decision 
of this court in Philadelphia Life Ins. Co. v. Burgess, supra. The motion of the 
defendant, therefore, for a directed verdict, must be sustained. 

Mr. Foreman and gentlemen of the jury, there being no issue of fact for you 
to pass upon in this case, you will write a verdict for the defendant. 


MOSAIC TEMPLARS OF AMERICA v. MILLER (No. 213). 
Supreme Court of Arkansas. Feb. 20, 1928. 
2 Southwestern Reporter (2d) 1094. 
INSURANCE—ASSIGNEE UNDER FRATERNAL BENEFIT CERTIFICATE 
COULD RECOVER NOTWITHSTANDING STATUTE EXCLUDING 
HER FROM PERMITTED BENEFICIARIES ENACTED BEFORE AS- 
SIGNMENT BUT AFTER INCEPTION OF CERTIFICATE (Crawford 
& Moses’ Dig. § 6074). 
_ . Where death certificate was issued by fraternal benefit association in, 1915, and 
in 1917 law was passed which provided class of beneficiaries under such certificate 
(Acts 1917, p. 2091, § 6 [Crawford & Moses’ Dig. § 6074]), and in 1926 death cer- 
tificate was assigned to beneficiary who did not come within class enumerated by 
section 6074, held that statute was not retroactive and beneficiary could recover. 
(For other cases, see Insurance, Dec. Dig § 770). 


Appeal from Conway Chancery Court; W. E. Atkinson, Chancellor. 

Suit by Rena Miller against the Mosaic Templars of America. Decree for 
plaintiff, and defendant appeals. Affirmed. 

Scipio A. Jones and Thos J. Price, both of Little Rock, and B. G. Clanton, 
of Chicago, Ill., for appellant. 

A. J. Gilmer, of Morrillton, for appellee. 

Smith, J. This case is similar to and is controlled by the opinion in the case 
of Mosaic Templars of America v. Bean, 147 Ark. 24, 226 S. W. 525. 

In 1915 Lizzie Moore was initiated into and became a member of a subordin- 
ate lodge of the Mosaic Templars of America, a fraternal benefit life association, 
and a benefit certificate was issued to her in the sum of $300, payable at her death, 
if the certificate was then in force, to the beneficiaries there named. 

The certificate was kept in force by the payment of the monthly assessments 
against it until 1925, at which time the health of the member failed, and she entered 
into a contract with Rena Miller, whereby she assigned a two-thirds interest in 
the certificate to the said Rena Miller upon condition that the said assignee would 
take care of her during the remainder of her life and pay the assessments upon the 
benefit certificate. The insurance society was advised of this assignment and there- 
after received from Rena Miller the monthly assessments until the date of the 
death of the insured, which occurred March 16, 1926. 

When proof of the death of the insured was furnished, it appeared that Rena 
Miller was not related to the insured in any degree which permitted her to become 
a beneficiary under the provisions of section 6074, C. & M. Digest, which reads 
as follows: 

“The payment of death benefits shall be confined to wife, husband, relative 
by blood to the fourth degree, father-in-law, mother-in-law, son-in-law, daughter-in 
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law, stepfather, stepmother, stepchildren, children by legal adoption, or to a person 
or persons dependent upon the member, or his or her estate; provided, that if, 
after the issuance of the original certificate, the member shall become dependent 
upon an incorporated charitable institution, he shall have the privilege, with the 
consent of the society, to make such institution his beneficiary. Within the above 
restrictions each member shall have the right to designate his beneficiary, and, 
from time to time, have the same changed in accordance with the laws, rules or 
regulations of the society, and no beneficiary shall have or obtain any vested interest 
in the said benefit until the same has become due and payable upon the death 
of the said member; provided, that any society may, by its laws, limit the scope of 
beneficiaries within the above classes.” 

The section quoted was enacted as section 6 of the Act of March 28th, 1917 
(Act 462, vol. 2, Acts 1917, p. 2087), entitled: 

“An act pertaining to the regulation and incorporation of fraternal beneficiary 
associations, societies or orders, and other matters pertaining thereto. * * * ” 

The section quoted was amended by Act 13 of the Acts of 1927 (Acts 1927, 
p. 37), but the eligibility of Rena Miller as a beneficiary was not affected by the 
amendatory act. 

The ineligibility of Rena Miller being made to appear, the insurer paid the 
amount of the certificate to the beneficiaries named in the certificate, after declin- 
ing to pay any portion thereof to the said Rena Miller, who thereupon brought 
this suit, and in the trial below, which occurred in the chancery court, she recovered 
a decree for the portion of the certificate which had been assigned to her. 

It is insisted, for the reversal of the decree of the court below, that the fraternal 
association could not consent to an assignment of the certificate to a person in- 
eligible to become a beneficiary under the statute quoted and that the assignment 
thereof was therefore nugatory. 

Legislation very similar and in many respects identical with the act of 1917 
has been enacted in a number of the states, and the legislation has been uniformly 
upheld. At section 214 of Bacon on Life & Accident Insurance (4th Ed.) vol. 1, 
p. 371, it is said: 

“Benefit societies differ from other mutual insurance organizations in that their 
charters generally impose restrictions upon the issue of certificates by limiting the 
persons who may be beneficiaries of the members to those who are heirs, relatives 
or dependents of such members. Wherever ‘these restrictions are imposed by 
statute, or contained in the charter of the society, it has no power to pass beyond 
them by issuing a certificate in which any one other than of the specified classes 
is beneficiary. The Court of Appeals of Kentucky early established this doctrine 
when it said: ‘the charter prescribes who may become members of the company 
and their obligations, and who shall be the beneficiaries of the membership after 
the death of the member, and it is not in the power of the company or of the 
member, or of both, to alter the rights of those who by the charter are declared 
to be the beneficiaries, except in the mode and to the extent therein indicated.’ ” 

It would appear, therefore, that the association properly refused to pay the 
portion of the certificate assigned to appellee, Rena Miller but for the fact that the 
certificate here sued on was originally issued before the passage of the act of 
1917, appearing as section 6074, C. & M. Digest, supra. The case of Mosaic Tem- 
plars of America v. Bean, supra, and that of Mosaic Templars of America v. Crook, 
170 Ark. 474, 280 S. W. 3, held that the statute was not retroactive and did not 
apply to certificates issued before its passage. 

In the Bean Case, supra, it was said: : 

“The record shows that the plaintiffs are not in any of the classes permitted 
by the statute to be made beneficiaries. Therefore counsel for the defendant con- 
tend that the plaintiffs can not recover on the benefit certificate sued on because 
the statute in question became a part of the contract of insurance, and there is no 
power to make a beneficiary one who is not within any of the classes designated 
by the statute. Counsel rely upon the rule laid down by the Supreme Court of 
Minnesota, in Logan v. Modern Woodmen of America [137 Minn. 221, 163 N. W. 
292], 2 A. L. R. 1676, and cases cited in the opinion. We need not decide upon 
the correctness of the rule announced in those cases, for we are of the opinion 
that the statute relied upon has no application under the facts of the present case. 
The benefit certificate sued on was issued prior to the passage of the act. So 
far as the record discloses, at the time the benefit certificate was issued, the member 
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had the right to change the beneficiary to the plaintiffs, and this right or privilege 
was recognized by the Grand Scribe of the order, in 1919, at the time the change 
of beneficiaries was made.” ’ . 

What was there said is equally applicable here, and as a recovery by an assignes 
was sustained there, a similar recovery must be sustained here, and it is so ordered, 
The decree is therefore affirmed. 


UNITED FRIENDS OF AMERICA v. WALKER et al. (No. 215.) 
Supreme Court of Arkansas. Feb. 20, 1928. 
2 Southwestern Reporter (2d) 1115, 
INSURANCE—BENEFICIARY’S ACCEPTANCE OF CHECK NOT _ IN. 

DUCED BY FRAUD, RECITING FULL SETTLEMENT FROM INSUR- 

ER DENYING LIABILITY, HELD ACCORD AND SATISFACTION. 

In action on benefit certificate under which beneficiaries were entitled to $150 
if insured was paid up, acceptance and collection of $50 check by beneficiaries from 
insurer, denying liability for non payment of dues by insured at time of insureds 
death, not induced by fraud, which check recited that indorsement is full payment 
of settlement of policy, was accord and satisfaction as matter of law, precluding 
further recovery under policy. 


(For other cases, see Insurance, Dec. Dig. § 792.) Ve 


Appeal from Circuit Court, Pulaski County; Richard M. Mann, Judge. 

Action by Ara Walker and others against the United Friends of America. 
Judgment for plaintiffs, and defendant appeals. Reversed, and cause dismissed. 

Troy W. Lewis and Clayton Freeman, both of Little Rock, for appellant. 

Frank Pittard, of Little Rock, for appellees. 

Humpurtys, J. This is an appeal from a judgment rendered in the circuit court 
of Pulaski county for $100 in favor of appellees against appellant on a graded 
benefit certificate issued by appellant upon the life of Oliver Facen, in which ap- 
pellees were the beneficiaries. The beneficiaries were the wife and three daughters 
of the insured. They were ignorant negroes, in the sense that none of them could 
read and write. 

In addition to denying any liability under the certificate, appellant interposed 
the defense of accord and satisfaction, and at the conclusion of the testimony in 
the trial court moved for a peremptory instruction, which the trial court refused 
to give, over the objection and exception of appellant. 

The record reflects that at the time the certificate was issued to Oliver Facen 
he was a member of Bethlehem Council, No. 88, a subordinate lodge of appellant’s, 
located at Scott, Ark. The certificate provided that, if Oliver Facen should die 
after the second year of his membership in the lodge, appellant would pay his 
wife and three daughters $150 if he was “financial” or “clear on the books” of 
appellant. At the time of the insured’s death, he had not paid his dues for Sep- 
tember, 1925. According to the contract, he had until September 20th to pay his 
dues, but he died on September 21st without having paid. A dispute arosd between 
appellant and the beneficiaries as to whether appellant was liable for anything under 
the benefit certificate. Mattie Brewer, formerly Mattie Facen, with friends, went 
to see C. B. Pettaway, Supreme Commander of appellant, and demanded payment 
of the policy. Pettaway denied all liability, but finally agreed to pay $50 on sur- 
render of the benefit certificate for cancellation to the Grand Lodge. She procured 
the certificate from her stepmother, and surrendered it in exchange for a check in 
the following words and figures: 

“United Friends of America. 


“Little Rock, Arkansas, October 7, 1925. 
“Endorsement of this check will be considered as full pament in settlement 
of policy of Oliver Facen. . “$50.00 


“Pay to the order of Hannah, Mattie, Luella, and Ara Facen, $50.00; fifty and 
no /100 dollars. To W. B. Worthen Company, Bankers, of Little Rock, Ark. 
“M, R. Perry, Supreme Secretary. 
“J. R. Currie, Supreme Treasurer. 


“Countersigned: C. B. Pettaway, Supreme Commander.” 
Mattie received the check on the day of its tate and took it immediately to her 
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sister, Ara Walker, and left it with her. That night Ara Walker’s husband read 
the check to her and advised her to cash the check, then sue appellant for the bal- 
ance of the face of thé certificate. The face of the certificate was for $250, but 
it was a graded certificate, and, if the insured had been clear on the books of 
appellant, only $150 could have been recovered under the clause in the policy which 
allowed _ amount in case of the death of the insured after the policy was two 
years old. 

Ara Walker kept the check until October 26, 1925, at which time she cashed 
it at her grocer’s and kept $12.50 for herself, and gave $12.50 to each of the other 
beneficiaries. The following indorsement appears on the check: “Hannah Facen, 
Mattie Facen, Ella Facen, Ara Facen”—together with the name of F. M. Daley, 
who cashed the check. The check was then presented to and paid by the drawee, 
W. B. Worthen Company, and charged to the account of appellant. 

The beneficiaries each testified that the check for $50 was a gift under a clause 
in the policy providing for a $50 burial payment in case the insured was clear on 
the books of appellant. There is no testimony in the record, however, tending to 
show that they were induced to accept the check as full payment in settlement of 
the policy through deception or fraud practiced upon them by any of appellant’s 
agents. As appellees were not induced to accept the check through fraud, the 
acceptance and collection thereof with the following words on its face: “Indorse- 
ment of this check will be considered full payment in settlement of policy of 
Oliver Facen”—was an accord and satisfaction. 

On these undisputed facts it was the duty of the trial court to instruct a 


verdict for appellant, and, on account of his refusal to do so, the judgment is 
reversed, and cause is dismissed. 


OLD COLONY LIFE INS. CO. v. FETZER. (No. 237.) 
Supreme Court of Arkansas. Feb. 27, 1928 
3 Southwestern Reporter (2d) 46. 

1. INSURANCE—MISREPRESENTATION, WILLFULLY MADE WITH 
INTENT TO DECEIVE, IN APPLICATION FOR LIFE INSURANCE 
WILL VOID POLICY. 

Misrepresentations, willfully and knowingly made with intent to deceive, in 
application for life insurance will void policy. 
(For other cases, see Insurance, Dec. Dig. § 256[1].) 


2. INSURANCE—FINDING THAT INSURED DID NOT LAWFULLY MIS. 
REPRESENT SHE HAD NOT BEEN TREATED FOR CHRONIC 
STOMACH TROUBLE IN APPLICATION FOR LIFE INSURANCE 
HELD SUPPORTED BY EVIDENCE. 

In suit to cancel life insurance policy, in which beneficiary filed cross-complaint, 
court’s finding that insured did not willfully and knowingly misrepresent that she 
had not been treated for chronic stomach trouble or cancerous condition of stom- 
ach within 10 years next before applying for policy in order to procure same held 
not contrary to clear preponderance of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—EVIDENCE HELD TO SHOW INSURED WAS IN GOOD 
— WHEN LIFE INSURANCE POLICY WAS DELIVERED TO 
In suit to cancel life insurance policy, in which beneficiary filed cross-complaint 
praying for recovery on policy, evidence held to show that insured was in good 
health when policy was delivered to her. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


4. INSURANCE—IN SUIT TO CANCEL LIFE INSURANCE POLICY FOR 
$1,000 IN WHICH DEFENDANT FILED CROSS-COMPLAINT, $200 AT- 
TORNEY’S FEES TO DEFENDANT’S ATTORNEY HELD NOT EX- 
CESSIVE. 

In suit to cancel life insurance policy for $1,000, in which defendant filed cross- 
complaint praying for recovery on policy and reasonable attorney’s fees, $200 at- 
torney’s fees held not excessive, where defendant recovered judgment in lower 
court and plaintiff brought case to Supreme Court on appeal for trial de novo and 
attorney for defendant filed brief in case. 

(For other cases, see Insurance, Dec. Dig. § 602.) 
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Appeal from Jackson Chancery Court; A. S. Irby, Chancellor. 

Suit by the Old Colony Life Insurance Company against Luther Fetzer to 
cancel a life insurance policy, in which defendant filed a cross-complaint. From a 
decree for defendant, plaintiff appeals. Affirmed. 

Boyce & Stayton, of Newport, for ot 

e 


Gustave Jones, of Newport, for appellee. 

Humpnureys, J. On March 18, 1926, appellant instituted suit against appellee 
in the chancery court of Jackson county to cancel a life insurance policy for $1,000 
issued by it on the 24th day of May, 1924, to Lora Fetzer insuring her life in 
favor of her husband, the appellee herein, in consideration of an annual premium 
of $24.46, upon the ground: that tha policy was induced and procured through mis- 
representations as to the condition of her health, willfully or knowingly made, with 
intent to deceive. 

One of the alleged false, fraudulent, and untrue statements was her answer 
to the effect that she had never been afflicted with any disease contained in the 
list of 60 odd ailments set out in her application for insurance, embracing, among 
other ailments, disease of cancer and stomach trouble, whereas, she had been 
afflicted with chrofiic stomach trouble and cancer of the stomach prior to the 
date of her application for insurance. 

The other alleged false, fraudulent, and untrue statement was to the effect 
that she had been afflicted with acute indigestion in 1922, and was attended by 
Dr. Ivy, of Tuckerman, in answer to the following question asked by appellant’s 
medical examiner when she applied for insurance, to wit: 

“Name all ailments, physical injuries, and surgical operations said person has 
had in the last 10 years,\giving the names of all persons who attended said person 
in connection therewith, together with date and address.” 

—whereas, she had been treated for chronic stomach trouble in the years 1921, 
1922, and 1923 by another physician. 

Lora Fetzer died on the 4th day of February, 1926, after having paid two 
annual premiums on the policy, which amount appellant tendered to appellee with 
an offer to rescind the contract, which was declined and refused by him. The 
policy provided that it would be incontestable after 2 years from its date except 
for nonpayment of premiums. This suit was brought after appellee refused to 
accept the tender and before the expiration of the 2-year limitation. 

Appellee filed an answer and cross.complaint in which he denied the material 
allegations of the complaint and prayed for a recovery on the policy for $1,000, 
with interest from April 4, 1926, with a 12 per cent. penalty and a reasonable 
attorney’s fee. 

The cause was submitted to the court on the pleadings and testimony intro- 
duced by the respective parties, which resulted in a decree dismissing appellant’s 
complaint for the want of equity, and in a recovery by appellee against appellant 
for $1,000, the amount of the policy sued on, with interest at 6 per cent. per annum 
from April 4, 1926, and $120 as penalty and $200 as attorney’s fee, from which 
is this appeal. 

In part II of the application for insurance, made a part of the policy, 60 or 
more ailments are listed with the following question adjoined: 

“Of all the ailments mentioned said person has had only the following (if none, 
so state): None.” F 

The list contained diseases of stomach and cancer. 

The following question and answer also appears in part II: 

“QO. Name all ailments, physical injuries, and surgical operations said person 
has had in the last 10 years, giving the names of all persons who attended said 
person in connection therewith, together with date and address. A. Acute indi- 
gestion, 1922, Dr. Ivy, Tuckerman.” 


In addition to the list of ailments embraced in the first question set out above, 
which was question 20, there were 38 other questions relating in one way or the 
other to the health and history of the applicant, which the medical examiner, Dr. 
R. O. Norris, was instructed to propound to the insured. In addition to these 
questions, the examiner was directed to make an extensive examination of -the 
applicant, especially covering pulse rate, blood pressure, heart action, and specific 
gravity of the urine. Dr. Norris was a witness in the case and testified that he 
made a physical examination of the applicant at her home. When he called at 
her home to make the examination, he found the applicant, her husband, and 
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daughter picking strawberries. His examination revealed that she was a strong, 
healthy looking woman, normal in every respect. He testified that the examination 
was made in the house, and that no one was present except the applicant and him- 
self, and that he propounded all of the questions contained in the application to 
her and recorded her answers correctly. Dr. Norris testified further that he treated 
the insured ini her last illness, and that she died from cancer of the stomach; that 
it could be possible, but not probable, that she had incipient cancer of the| stomach 
when he examined her for insurance; that it is a disease of slow duration; that 
she would not and could not have known of the existence of an incipient cancer 
because it would have required an X-ray or gastric examination to have discovered 
it at the time that she applied for insurance, and he made neither. 

Agnes Batten, a daughter of appellee and the insured, testified that when Dr. 
Norris came to their home to make the medical examination of her mother for 
insurance, her father, mother, and herself were picking strawberries close to the 
house, and that she remained in the room with Dr. Norris and her mother during 
the entire time the examination was being made. 

Appellee testified that the examination of Dr. Norris was short, and that he 
remained in the room with them the entire time; that Dr. Norris had some blanks 
containing questions; that he wrote the answers to some of the questions without 
reading them to his wife; that he asked her only a few questions; that he did not 
ask her to give him the names of all the doctors who had treated her in the last 
10 years; that he spoke of having called to see her himself on one occasion and 
asked who was treating her at that time, and she said, “Dr. Ivy.” 

Dr. L. S. Slayton testified that he treated the applicant about 37 times in 
1921, 1922, and 1923; that about 30 of the treatments were for chronic stomach 
trouble. In answer to a hypothetical question based upon the result of the physical 
examination made by Dr. Norris when he examined her for insurance, Dr. Slay- 
ton testified that her condition indicated that she had recovered from the stomach 
trouble for which he had treated her in those years. 

[1] The sole question arising out of the pleadings and testimony on this appeal 
is whether the insured willfully and knowingly misrepresented that she had not 
been treated for chronic stomach trouble or a cancerous condition of the stomach 
within 10 years next before applying for the policy in order to procure same. This 
court is committed, to the doctrine that misrepresentations, willfully and knowingly 
made with intent to deceive, in an application for life insurance will void the policy. 
Metropolitan Life Ins. Co. v. Johnson, 105 Ark. 101, 150 S. W. 393; Bankers’ Re- 
serve Life.Co. v. Crowley, 171 Ark. 135, 284 S. W. 4. 

[2] It cannot be said that the finding of the chancery court, to the effect that 
the alleged misrepresentations were not made, are contrary to a clear preponderance 
of the evidence. There is a direct conflict between the testimony of Dr. Norris 
and appellee as to whether the questions which were asked the insured elicited 
the answers claimed to be untrue. Dr. Norris testified that he asked every question 
and recorded the answers correctly. To have done so, and to have made the physi- 
cal examination he said he made, would have required a long time. Dr. Norris 
said that no one was present when he made the examination except the insured; 
appellee testified that he was present all the time, that the examination was short, 
and that the questions referred to were never propounded to the insured. Appellee’s 
daughter corroborated the statement of her father to the effect that he was present 
during the examination. 

__ [3] Appellant contends that appellee was not entitled to recover on the policy 
without showing by the weight of the testimony that the insured was in good health 
when the policy was delivered to her. Its contention is based upon the following 
provision in the policy: 

“(3) That there shall be no contract of insurance unless the premium is paid 
and the policy delivered to and accepted by the applicant during the lifetime and 
good health of the person proposed for insurance, and that then the policy shall 
relate back to and take effect as of such date as may be fixed by the company in 
the policy.” 

Dr. Norris testified that the insured was 37 years of age when he examined 
her; that her pulse beat was 78, her blood pressure, systolic, was 118 and her 
diastolic 84; that the heart action was correct; that the condition of the mouth, 
gums, teeth, and tonsils was good; that he could find no evidence of disease of 
the liver, gall bladder, stomach, or pancreas. 
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The result of Dr. Norris’ examination was incorporated in detail in a hypo- 
thetical question propounded to Dr. Slayton relative to her state of health, and his 
reply thereto was that the result indicated that she had recovered from her chronic 
stomach trouble for which he had treated her in 1921, 1922 and 1923. 

The ability of the insured to do hard labor like picking strawberries in the heat 
of the day indicated that she was in good health when the policy was delivered 
to her. 

[4] Appellant also assails the amount allowed the attorney on the ground that 
it was excessive. We do not think a $200 fee is incommensurate with the services 
rendered considering extensive litigation together with the amount involved, The 
case has been brought to this court on appeal for trial de novo and the attorney 
for appellee has filed a brief in the case. 

No error appearing, the decree is affirmed. 


CLARK v. IMPERIAL COUNCIL OF JUGAMOS. (No. 261.) 
Supreme Court of Arkansas. March 5, 1928. 
3 Southwestern Reporter (2d) 304. 
NSURANCE—EVIDENCE SHOWING INSURED’S AGE WAS ERRONE- 

OUSLY STATED IN POLICY HELD ADMISSIBLE, WHERE AGE AT 

ISSUANCE OF POLICY DETERMINED AMOUNT OF RECOVERY. 

In action on policy of fraternal benefit insurance, in which amount of recovery 
depended on age of deceased at time policy was issued, refusal to permit plaintiff 
‘o show that age of 60 was inserted by mistake or wrongfully held error. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 


Appeal’ from Circuit Court, Ouachita County; W. A. Speer, Judge. 

Action by Bertha Lee Clark, administratrix, against the Imperial Council of 
Jugamos. Judgment for defendant, and plaintiff appeals. Reversed and remanded. 

Thos. W. Hardy, of Camden, for appellant. 

Haynie, Parks & Westfall, of Camden, for appellee. 

Meuarrfy, J. The appellant brought suit in the Ouachita circuit court, alleging 
that her mother, Hettie Clark, died on July 29, 1925; that the appellee is a fraternal 
order, organized under the laws of Arkansas, and engaged, as part of its work, 
in the insurance of its members upon the payment of certain dues, assessments’ and 
premiums; that Hettie Clark, deceased, was a member of thei order, held a certifi- 
cate of membership or policy of insurance in said order which she had carried 
for several years, and had paid dues, assessments, and premiums up to the time 
of her death; that the value of said policy at her death was $300; proof of death 
was made in August, 1925; that after the death of the said Hettie Clark the cer- 
tificate of membership or policy was sent to the company at Forrest City, Ark; 
and that defendant has possession of said policy and appellant) is unable to exhibit 
it. Appellant is the administratrix and the policy is made payable to the estate 
< —— Clark. She alleged that appellant refused to pay, and prayed judgment 

or t 

The appellee answered, admitting that it was a fraternal order, admitting that 
Hettie Clark, deceased, was, at the time of her death, a member of said order, 
and held a policy upon which the dues, assessments, and premiums had all been 
paid. But it denies that the policy was, at the time of the death of Hettie Clark, 
of the value of $300, but states that it was of the value of $100; that that sum 
was due; that it had heretofore been tendered and rejected by the appellant; that 
defendant has continuously held itself ready to pay the amount and offers to confess 
judgment for $100. 

One of the policies, the one sued on, was issued in January 1918, and the 
appellant testified that that was the only policy her mother ever had. She knew 
that was the policy because her mother before she died, told her where to find 
it, and it was the only policy found where her mother told her it was, and it was 
the policy that she returned to the company, and she knew it was the one because 
of a stain on the back of it. 

Plaintiff introduced the policy dated the 15th day of January, 1918. In this 
policy Hettie Clark’s age was shown to be 37. The plaintiff called Joe Holmes 
as a witness, and he was an officer of the local lodge, and testified that the policy 
issued on January 15 had lapsed because of the nonpayment of dues and assess- 
ments, but that there had been issued after that time another policy, dated October 
15, 1918. This policy had never been delivered to her, but it was held by the 
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lodge waiting for her to return the policy issued January 15, 1918, which she never 
did return. But she continued to pay her dues and the insurance omeny, conceded 
that she was entitled to recover $100 on the policy of October 15, 1918. The age in 
this last policy was stated to be 60 years and the plaintiff asked permission to show 
that the age was inserted wrong; that the age as given in the last policy was wrong; 
that she was not 60 years of age; and that, if the age had been correctly stated, 
she would have been entitled to $300 instead of $100. 

The plaintiff in the suit thought that was the only policy that was ever issued 
or that her mother ever held; but the undisputed proot on the part of the company 
shows that that first policy was lapsed and that the other one issued. And the onl 
question in the case was whether she was entitled to recover $100 or $300, and, 
since this depended —T upon the age of the deceased at the time the policy 
was issued, plaintiff should have been permitted to introduce proof to show that 
the age of 60 was inserted by mistake or wrongfully inserted. If that age was 
correct, she was only entitled to recover $100. If her age was as contended by 
plaintiff, she was entitled to recover ; 

The court should have permitted the plaintiff to show the age of Hettie Clark, 
and, for this error, the case is reversed and remanded for new trial. 


BLACKBURN v. ane ae Pe CO., BURLINGTON, IOWA. 
(Civ. 4 
District Court of Appeal, First District, Division 2, California. March 24, 1928. 
265 Pacific Reporter 882. 

4. INSURANCE—WHERE INSURED ALLOWING BENEFICIARY TO POS- 
SESS POLICY RESERVED RIGHT TO CANCEL AND TAKE SUR- 
RENDER VALUE, INSURER PAYING INSURED SURRENDER VALUE 
HELD RELIEVED OF FURTHER LIABILITY. 

Where insured, though allowing policy to be in possession of beneficiary, 
reserved right to cancel it and take in cash surrender value, insurer held relieved 
of all liability when it paid insured full surrender value. 

(For other cases, see Insurance, Dec. Dig. § 243.) 

Appeal from Superior Court, Los Angeles County; Walton J. Wood, Judge. 

Action by Daisy C. Blackburn against the Merchants’ Life Insurance Company, 
Burlington, Iowa. Judgment for defendant, and plaintiff appeals. Affirmed. 

Norman T, Mason, of Los Angeles, for appellant. 

Lawler & Degnan, of Los Angeles, for respondent. _ 

Nourse, J. Plaintiff sued upon a policy of life insurance issued by the defendant 
upon the life of John A. Blackburn, who was the husband of plaintiff at the time 
the policy was issued. Defendant had judgment, from which the plaintiff has 
appealed on a typewritten record. . y 

The policy, which was issued August 2, 1916, at Burlington, Iowa, while the 
parties were living together as husband and wife in the state of Kansas, named 
the wife as beneficiary. Subsequent to their divorce in 1921, the insured attempted 
to change the beneficiary to his estate, and thereafter accepted the privileges of 
the policy and received the sum of $186 on June 30, 1922, which was the cash 
surrender value at the time. Prior to this adjustment, and for more than a year 
preceding it, correspondence was had between the company and the insured, who 
was living in Texas, and between the company and the plaintiff herein, who resided 
in California, in which the insured demanded a change of the beneficiary, and the 
plaintiff sought information as to the right of the insured to make this change 
and also as to her rights to collect the cash value of the policy. The company 
informed the plaintiff that the insured might. change the beneficiary whenever he 
desired and that he alone could borrow on the security and collect the surrender 
value. 

The cause was tried before the court sitting without a jury. The trial court 
found that the plaintiff was never at any time the owner of the policy; that it was 
duly canceled in June, 1922, when the insured was paid the full cash surrender 
value; that plaintiff knew, in 1921, that the insured claimed the right to change 
the beneficiary and to cancel the policy and that he had requested the company to 
make these changes; that the insured died in September, 1924; and that plaintiff 
was estopped by her laches from claiming any right under the policy. 

[1, 2] On this appeal the appellant attacks the finding that she was not the 
donee of the policy. The argument is that as the appellant testified that shortly 
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after the policy was issued the insured handed it to her with the words, “This is 
yours,” and she put the policy in a tin box in which she kept her personal belong- 
ings and had it ever since, and as this testimony was not directly controverted, 
the trial court should have found that an irrevocable gife had been made. The 
question whether a gift was made was a mixed question of law and fact, the 
determination of which depended not only upon evidence of the delivery of the 
policy, but upon the presence of all the elements necessary to make a valid gift. 
Thus it was the duty of the trial court to ascertain the intention of the insured 
from all the facts and circumstances of the case. Estate of Hall, 154 Cal. 527, 
532, 98 P. 269; Union Mutual Life Ins. Co. v. Broderick, 196 Cal. 497, 503, 238 
P. 1034. The burden of proof was on the appellant, and it was necessary for her 
to establish a completed gift by clear and convincing evidence. Mutual Benefit 
Life Ins. Co. v. Clark (Cal. App.) 254 P. 306. It was said in the latter case: 
“The delivery must be absolute, and this is true whether a gift be inter vivos 
or causa mortis; that is to say, the donor must not only part with the possession 
of the property intended as a gift, but must relinquish to the donee all dominion 
and control over it. * * * If, however, the transfer of such dominion and control 
is postponed until the death of the donor, or to some other future date, it becomes 
thereby no more than an unexecuted and unenforceable promise to make a future 


gift. 
[3, 4] In the policy in issue the insured reserved to himself the right to sur- 
render the policy for its surrender value, to change it for a paid-up policy, to have 
it extended for a definite period in case of default in premiums, to borrow on its 
security, and to change the beneficiary. All these reservations were wholly incon- 
sistent with the theory that all dominion and control over the policy had been 
relinquished by him. This in itself would be sufficient to justify a finding adverse 


to the appellant upon the claim that she was a donee, particularly when the claim 
was raised for the first time after the death of the insured and was supported by 


such meager testimony. But, in addition to this, the trial court could draw the 
inference that no gift was intended from the fact that the insured did not assign 
the policy to his wife. The policy provided for an assignment which would have 
transferred to the assignee all the rights of the insured enumerated above and 
all other benefits under the policy. Under appellant’s theory she succeeded to all 
the rights of the insured when he handed over to her the document; but the con- 
tract called for a written assignment with a duplicate to be filed with the com- 
pany. The failure of the insured to assign the policy to appellant and his reserva- 
a of the right to cancel it are inconsistent with the intention to make an absolute 
gift. 

It is plain from an examination of the whole record that appellant was merely 
a beneficiary and not an owner of the policy, and that, as such, her interest in 
the policy was “that of a mere expectancy of an incompleted gift, subject to revoca- 
tion at the will of the insured.” Mut. Ben. Life Ins. Co. v. Clark, supra. -But 
a gift, other than a gift in view of death, cannot be revoked by the giver. Section 
1148, Civ. Code. Hence the insured, having reserved the right to cancel the policy 
at any time and take in cash the surrender value, explicitly retained dominion and 
control over the policy even though the document was out of his possession. As 
this right of surrender was not dependent upon the consent of the beneficiary, the 
respondent was relieved from all liability under the policy when it paid the insured 
the full surrender value when it was canceled. 

Our conclusion that appellant had lost all rights to any benefits under the policy 
— the death of the insured makes it unnecessary to consider any other points 
raised. 

Judgments affirmed. 

We concur: Koford, P. J.; Sturtevant, J. 
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METROPOLITAN LIFE INS. CO. v. MAPP. (No. 18632.) 
Court of Appeals of Georgia, Division 1. March 7, 1928. 
Rehearing Denied April 10, 1928. 

142 Southeastern Reporter 564. 

1. INSURANCE—AMENDED PETITION, CONTAINING COPY OF POR. 
TION OF POLICY, HELD NOT SUBJECT TO DEMURRER FOR FAIL- 
URE TO ATTACH COPY OF POLICY MADE TO ORIGINAL PETI- 
TION (CIV. CODE 1910, § 5541). 

Where petition on life policy alleged that copy of policy could not be attached 
because delivered to insurance company which refused to return policy, and demur- 
rer for failure to attach copy was overruled and excepted to amended petition, to 
which was attached copy of part of policy appearing above signatures of officers 
of insurer, together with schedule stating details of policy, held not subject to same 
demurrer which was not renewed as made to original petition, in view of Civ. 
Code 1910, § 5541. 

(For other cases, see Insurance, Dec. Dig. § 642.) 


Error from Superior Court, Fulton County; G. H. Howard, Judge. 

Action by Sterling Mapp against the Metropolitan Life Insurance Company. 
Judgment for plaintiff. Defendant’s certiorari was overruled, and defendant brings 
error. Affirmed. 

Smith, Hammond & Smith, of Atlanta, for plaintiff in error. 

Shelfer & Dunaway, of Atlanta, for defendant in error. 

Syllabus Opinion by the Court 

Luxe, J. [1] 1. Where, in an action upon a life insurance policy, the petition 
alleged that a copy of the policy could not be attached to the petition, because it 
had been delivered to the insurer for the purpose of collecting the insurance, and 
the insurer refused to return the policy to the beneficiary, and where a demurrer, 
based upon the ground that no copy of the policy was attached to the petition, 
was overruled, and the defendant excepted pendente lite to that ruling, and where, 
when the policy had been produced at the trial term, there was attachd by amend- 
ment to the petition an exhibit containing a copy of that part of the policy which 
appeared above the signatures of the officers of the insurer, as well as a schedule 
(referred to in and made a part of the policy) stating the number and date of 
the policy, the name and the age of the insured, the amount of the insurance, and 
the weekly premiums, and where the demurrer was not renewed as to the petition 
as amended, the amended petition was not subject to the attack made by the demur- 
rer, and the court did not err in overruling the same. In this connection see Civil 
Code 1919, § 5541; Southern Mutual Ins. Co. v. Turnley, 100 Ga. 296, 27 S. E. 
975; Gaynor v. Travelers’ Ins. Co., 12 Ga. App. 601(1), 77 S. E. 1072. See also, 
General Accident etc. Assur. Corp. v. Way, 20 Ga. App. 106, 92 S. E. 650. 

[2] 2. A hospital card, offered in evidence for the sole purpose of showing 
that the insured was treated at a hospital on a stated date, was objected to because 
it was not shown to be the original record, and because it was hearsay. The witness 
undertaking to lay the foundnation for the card which purported to be a history of 
the insured’s case testified that he did not know who made out the card; that it 
was simply a paper found in the hospital; and that another physician at the hos- 
pital had handed him the card, but did not say whether or not it was an original 
card. Held, that the card was properly rejected. 

3. The defendant pleaded that on January 5, 1925, the date of the policy, 
the insured had tuberculosis of the lungs and decompensation of the heart, and 
that on or about February 20, 1923, he was treated by a physician at Grady Hospital 
for decompensation of the heart, and had tuberculosis, and that, by reason of 
stipulations in the policy, the foregoing facts made it void; also that the policy 
was void because of certain false and fraudulent representations made in the 
application for insurance, which were directly contradictory of the fact that the 
deceased had been treated in a hospital as stated above, and at that time had pul- 
monary tuberculosis. Held that, though sharply conflicting as to every charge in 
the plea, the evidence did not demand a verdict for the defendant. For no reason 
alleged does the record disclose reversible error, and the superior court did not 
err in overruling the certiorari. 

* Judgment affirmed. 
Broyles, C. J., concurs. 
Bloodworth, J., absent on account of illness. 
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EQUITABLE LIFE ASSURANCE SOCIETY OF 
THE UNITED STATES v. McDANIEL. 
Court of Appeals of Kentucky. Jan. 27, 1928. 
ehearing Denied April 13, 1928. 

3 Southwestern Reporter (2d) 1093. 

1. INSURANCE—IN ACTION UNDER GROUP LIFE INSURANCE POLICY, 
WHETHER EMPLOYEE BECAME DISABLED DURING EMPLOY- 
MENT HELD FOR JURY. 

In action under group life insurance policy, providing that insurance should 
cease if employee left employment unless employee became disabled during em- 
ployment and employer continued to pay premiums, whether employee became dis- 
abled during employment, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


2. INSURANCE—IN ACTION UNDER GROUP LIFE INSURANCE POLICY, 
WHETHER EMPLOYER PAID PREMIUMS BY MISTAKE AFTER 
EMPLOYEE LEFT EMPLOYMENT OR WITH INTENT TO CONTINUE 
INSURANCE HELD FOR JURY. 

In action under group life insurance policy, providing that insurance should 
cease if employee left employment unless employee became disabled and employer 
continued to pay premiums, whether employer paid premiums by mistake after 
employee left employment or with the intent to continue the insurance held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 


4. INSURANCE—NEITHER EMPLOYEE NOR BENEFICIARY UNDER 
GROUP INSURANCE POLICY ACQUIRED ANY RIGHTS BECAUSE 
INSURANCE COMPANY RETAINED PREMIUMS AFTER DISCOVER- 
ING EMPLOYER PAID THEM BY MISTAKE. 

Neither employee nor beneficiary under group life insurance policy acquired 
any rights because the insurance company retained premiums paid by the employer 
after it had discovered that the employer paid them by mistake, since neither em. 
ployee nor beneficiary had any interest in their return. 

(For other cases, see Insurance, Dec. Dig. § 360[1].) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Third 
Division. 

Action by Katherine McDaniel against the Equitable Life Assurance Society 
of the United States. Judgment for plaintiff, and defendant appeals. Reversed 
with directions. 

Wm. Marshall Bullitt, John E. Tarrant, and Bruce & Bullitt, all of Louisville, 
for appellant. 

W. W. Thum and W. T. McNally, both of Louisville, for appellee. 

Rees, J. On June 1, 1918, the appellant, Equitable Life Assurance Society of 
the United States, issued to the Standard Oil Company of Kentucky, a group life 
insurance policy by which it insured the lives of certain employees of the Standard 
Oil Company. Henry T. McDaniel was at that time one of the employees of the 
Standard Oil Company who became insured in the sum of $500 under this policy, 
and by the terms of the policy his insurance was automatically increased $100 each 
year until June, 1923, when it became $1,000. The employees paid no part of the 
premiums on the policy, but each month the Standard Oil Company paid a lump 
sum premium to appellant approximately sufficient to covey the average number of 
employees insured, and from time to time an adjustment was made between the 
appellant and the Standard Oil Company by ascertaining the exact number of em- 
ployees and determining the sum which should have been paid, and a refund or 
additional payment was then made on the basis agreed upon. The group policy 
contained this provision: 

“The insurance upon the life of any employee covered by this contract shall 
continue only so long as such person remains in the employment of the employer. 
All liability and obligation of the society with respect to any such employee shall 
cease and terminate immediately upon termination of such person’s employment 
with the employer without regard to the cause of such termination. * * * Upon 
termination of employment, as shown by the employer’s records, the insurance upon 
the life of any employee terminates automatically unless continued under the indi- 
vidual conversion option.” 
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The group policy also contained this further provision: 

“If an employee should become disabled from any cause during employment so 
as to be unable to perform any work or occupation for gain r profit the employer 
may continue payment of premiums of insurance on the life of such employee while 
so disabled, in which event, the insurance shall continue in force during the period 
for which premiums are paid.” 

The policy also provided that only such employees were insured as were enum- 
erated in the record known as “insurance register” of the Standard Oil Company 
kept by the appellant. 

Under McDaniel’s policy the appellee, Katherine McDaniel, his widow, was 
the beneficiary. McDaniel died on September 29, 1924. The appellant refused to 
pay the policy because (1) McDaniel’s name was not recorded in the insurance 
register at the time of his death; and (2) the insurance terminated on October 
1, 1923, when McDaniel’s employment with the Standard Oil Company ceased. 

On the trial the case was submitted to the jury, which returned a verdict against 
the appellant and from the judgment entered thereon it has appealed. 

he evidence for the appellee, who was the plaintiff below, tended to show 
that McDaniel, at the time his employment terminated on October 1, 1923, and at 
all times thereafter until his death on September 29, 1924, was so disabled as to! be 
unable to perform any work, and that the Standard Oil Company continued to 
pay the premiums on his policy until September 1924, and that a sufficient amount 
had been paid to carry his policy to the time of his death. 

The evidence for the defendant, now the appellant, was to the effect that on 
October 1, 1923, the Standard Oil Company closed the Riverside refinery on account 
of business conditions and discharged a number of employees, including McDaniel, 
who was employed there, and that McDaniel was not discharged because of any 
physical disability; that through oversight the Riverside refinery failed to report 
the discharge of McDaniel to the main office of the Standard Oil Company until 
September 1924, eleven months after his discharge. On September 24, 1924, the 
Standard Oil Company notified the appellant that McDaniel’s employment had 
terminated on September 1, 1924, and on September 27, 1924, appellant struck Mc- 
Daniel’s name from the insurance register. As heretofore stated, McDaniel died 
on September 29, 1924. In January 1926, an adjustment was made between the 
Standard Oil Company and appellant, and the amount of the premiums on Mc- 
Daniel’s policy paid subsequent to October 1, 1923, returned to the Standard Oil 


Conger. 
he appellant insists that its motion for a peremptory instruction should have 
been sustained. 

[1, 2] Several members of McDaniel’s family testified that when he returned 
from work on October 1, 1923, he was sick and was never thereafter able to work, 
and that on a number of occasions prior to that date he had been compelled to lay 
off for two or three weeks at a time because of illness. This evidence, coupled 
with the fact that the Standard Oil Company continued to pay the premium on 
McDaniel’s policy after he ceased working for it, and that the premium thereon 
was paid up at the time of his death, was sufficient to authorize a submission to 
the jury of the questions whether McDaniel at the time his employment ceased had 
become disabled so as'to be unable to perform any work, and whether the Stand- 
ard Oil Company, in continuing to pay the premiums, did so with the intention 
of keeping McDaniel’s insurance in force, or whether it was paid purely through 
mistake. There was some evidence tending to show both disability occurring during 
employment and the employer’s intent to continue the insurance. 

In instruction No. 1, the court, in substance, told the jury that, if they believed 
from the evidence that McDaniel on October 1, 1923, had become disabled so as 
to be unable to perform any work for gain or profit, and that his employer con- 
tinued the policy under which McDaniel was insured by paying the premiums 
thereon as they became due, intending to keep the policy in full force and effect, 
then they should find for the plaintiff. 

Appellant complains that this instruction should have limited the time when 
McDaniel became disabled to that part of October 1, 1923, before McDaniel’s em- 
ployment terminated. While we are not prepared to say that failure to so limit 
the time specified in the instruction would be prejudicial error, yet, as the judgment 
must be reversed for errors in other instructions, on anothe trial, the court will 
insert after the name of McDaniel in the first part of instruction No. 1, the fol- 
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lowing: “At the time his employment with the Standard Oil Company of Ken- 
tucky terminated.” Appellant’s contention that there was no evidence upon which 
to base such an instruction has been heretofore discussed. 

The remaining instructions complained of are as follows: 

Instruction No. 2: 

“If, however, the jury believe from the evidence that the decedent, Henry T. 
McDaniel, was discharged from the service of the Standard Oil Company of Ken- 
tucky on October 1, 1923, and payments of premiums thereafter made on the policy 
were made by the mistake of the officials or agents of the said Standard Oil 
Company of Kentucky having the matter in charge, and without any intention on 
the part of said Standard Oil Company of Kentucky to keep the insurance policy 
on the life of the decedent in full force and effect because of the disability (if any 
such there was), mentioned in instruction No. 1, then the law of this case is for 
the defendant, and the jury should so find unless they believe as in instruction 
No. 3.” 

Instruction No. 3: ‘ 

“Although the jury may believe from the evidence that the premiums paid by 
the Standard Oil Company of Kentucky on the policy insuring the life of Henry 
T. McDaniel, mentioned in the foregoing instructions herein, were paid by mistake 
by the said Standard Oil Company of Kentucky’s officials having the matter in 
charge, on account of disability as set forth in instruction No. 1, yet, if the jury 
further believe from the evidence that, after said mistake was discovered by the 
defendant, it retained the premiums thereafter paid on the policy on the life of 
said Henry T. McDaniel, and until January, 1926, then the law of this case is 
for the plaintiff.” 

Instruction No. 4: 

“If the jury believe from the evidence that, at the time of said McDaniel’s 
death, to wit, on September 29, 1924, the premiums on the policy on his life were 
fully paid up, then the law of the case is for the plaintiff, and the jury should so 


[3] The disjunctive “or” instead of the conjunctive “and” should have been 
used after the figures “1923” in instruction No. 2, since the insurance terminated 
whether McDaniel was discharged or the premiums were paid through mistake. 
By the express provisions of the policy, the Standard Oil Company could not by 
the payment of premiums continue the insurance in force after the employment 
terminated unless the employee had become disabled during employment. Either 
the discharge of the employee or failure of the employer to pay the premi- 
ums on the policy, although the employee became disabled during employment, 
terminated the insurance. 

[4, 5] Instructions 3 and 4 are prejudicially erroneous and should not have 
been given. The decedent, McDaniel, paid no part of the premiums, and neither 
he nor the beneficiary named in the policy had any interest in their return, nor were 
they affected by the retention of the premiums by appellant until an adjustment 
was had between the insurer and the employer, the only parties interested in the 
premiums. The case of Citizens’ National Life Insurance Co. v. Egner, 167 Ky. 
476, 180 S. W. 778, relied on by appellee, therefore, has no application and on another 
trial instruction No. 3 will be omitted. Instruction No. 4 will likewise be omitted 
on another trial, since it not only contradicts the first two instructions, but, in effect, 
is a peremptory instruction to find for the plaintiff. 

For the reasons indicated, the judgment is reversed, with directions to grant 
appellant a new trial and for further proceedings consistent herewith. 


TRAVELERS’ INS. CO. OF HARTFORD, CONN. v. FOX. (No. 54.) 
Court of Appeals of Maryland. April 18, 1928. 
141 Atlantic Reporter 547. 

3. INSURANCE—DIRECTING VERDICT FOR DEFENDANT IN ACTION 
ON EMPLOYEES’ GROUP LIFE POLICY, BECAUSE OF INSURED’S 
DISCHARGE, HELD PROPERLY REFUSED. 

In action on employees’ group life policy, defendant’s prayer for instruction 
that insured had been discharged from employment, so that verdict must be for 
defendant, held properly refused, in view of testimony of fellow employee in posi 
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tion to hear that he heard nothing about discharge and testimony that defendant 
did not deny liability when seen about insurance right after insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


4. INSURANCE—BURDEN OF PROVING INSURED’S DISCHARGE WAS 
a DEFENDANT IN ACTION ON EMPLOYEES’ GROUP LIFE POL- 


In action on employees’ group life insurance policy, burden of proving that 
insured had been discharged from employment was on defendant. 


(For other cases, see Insurance, Dec. Dig. § 646[3]). 


5. INSURANCE—INSURED’S DISCHARGE HELD FOR JURY IN ACTION 

ON EMPLOYEES’ GROUP LIFE POLICY. 

In action on employees’ group life insurance policy, it was for jury to deter- 
mine whether defendant met burden of proving that insured had been discharged 
from employment. : 

(For other cases, see Insurance, Dec. Dig. § 668[4]). 


6. INSURANCE—REFUSAL OF INSTRUCTION TO FIND FOR EMPLOY- 
EES’ GROUP LIFE INSURER, IF INSURED WAS DISCHARGED, 
HELD ERRONEOUS, IN ABSENCE OF EVIDENCE OF DISABLITY. 
In action on employees’ group life policy, refusal of defendant’s prayer for in- 

struction to find for defendant, if insured had been discharged from employment, 

held erroneous, in absence of evidence of disability within policy exception at time 
of alleged discharge. 
(For other cases, see Insurance, Dec. Dig. § 669[4]). 


7. INSURANCE—INSTRUCTION TO FIND FOR INSURER, IF INSURED 
WAS NOT DISABLED WITHIN EXCEPTION OF EMPLOYEES’ 
GROUP LIFE POLICY AT TIME OF ALLEGED DISCHARGE, HELD 
ae IN OMITTING WORD “WHOLLY” BEFORE “DIS- 
In action on employees’ group life policy, whereby insurer’s liability ended on 

termination of employment, proviso added to instruction to find for defendant, if 

insured had been discharged, that jury further find that he was not disabled with- 
in policy exception at time of discharge, held erroneous as misleading in omitting 
word “wholly” before word “disabled” in such exception. 

(For other cases, see Insurance, Dec. Dig. § 669[4]). 

Appeal from Baltimore Court of Common Pleas; Eugene O’Dunne, Judge. 

“To be officially reported.” 

Action by J. Frank Fox, administrator of the personal estate of Alice Gattis, 
deceased, against the Travelers’ Insurance Company of Hartford, Conn. Judg- 
ment for plaintiff, and defendant appeals. Reversed, and new trial awarded. 

The defendant’s first prayer was: i 

“The Court instructs the jury that the policy sued upon in this case provides 
that the insurance of any employee covered thereby shall end when his employment 
with the employer shall end, and from the uncontradicted evidence it appears that 
William Andrew Gattis died on the 12th day of December, 1925, and that prior 
to that date he had been discharged from his employment, and was no longer in 
the employ of the United Fruit Company, that therefore the plaintiff is not entitled 
to recover in this case, and their verdict must be for the defendant.” 

The defendant’s second prayer was: 


“The court instructs the jury that the policy sued upon in this case provides that 
the insurance of any employee covered thereby shall end when his employment with 
the employer shall end, and, if the jury shall find that William Andrew Gattis died 
on the 12th day of December, 1925, and that prior to that date he had been dis- 
charged from his employment, and was no longer in the employ of the United Fruit 
Company, then the plaintiff is not entitled to recover in this case, and their verdict 
should be for the defendant.” 


The above second prayer was modified by the Court by adding the following 
proviso: 


“* * * Provided the jury further find that at the time of his discharge or at- 
tempted discharge he was not disabled, sick, etc., as provided for in the policy 
clause before you.” al 
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Argued before Bond, C. J., and Urner, Adkins, Offutt, Digges, Parke, and 
Sloan, JJ. 

Fendall Marbury, of Baltimore (L. Wethered Barroll, of Baltimore, on the 
brief), for appellant. 

J. Cookman Boyd, of Baltimore, ‘or appellee. 

ApKINS, J. William A. Gattis, a colored man, was employed for four or five 
years as foreman of a gang of negro stevedores by the United Fruit Company, 
who took out a group policy of life and disability insurance covering its employ. 
ees. Gattis, as one of these, held a certificate issued to him by the company certi- 
fying: : 

“That under and subject to the terms and conditions of a group life policy of 
insurance No. G. 3040, issued and delivered by the Travelers’ Insurance Company, 
Hartford, Connecticut, the life of William Andrew Gattis, an employee of United 
Fruit Company * * * and a member of the Association United Fruit Company Dock 
Workers, is insured initially for the sum of five hundred dollars, payable to Alice 
Gattis, wife, as beneficiary if death shall occur during the continuance of said pol- 
icy while the employee is insured thereunder.” 

“The insurance of any employee covered hereunder shall end when his employ- 
ment with the employer shall end or prior thereto upon termination of membership 
in the Association United Fruit Company Dock Workers, except in a case where 
at the time of termination of employment the employee shall be wholly disabled 
and prevented by bodily injury or disease from engaging in any occupation or em- 
ployment for wage or profit. In such case the insurance will remain in force as 
to such employee during the continuance of such disability for the period of three 
months from date upon which the employee ceased to work and thereafter during 
the continuance of such disability, and while this policy shall remain in force until 
= employer shall notify the company to terminate the insurance as to such em- 
ployee.” 

_ Attached to said certificate, and made a part thereof, was a “notice of increased 
insurance,” in which it is stated that the insurance on the life of Gattis has been 
increased to $1,000 as of 12-31-24, in recognition of continued service. 

Gattis died on December 12, 1925, and his wife survived him only five days. 
Before her death, some one on her behalf applied for payment of the insurance, 
but was told the widow would have to appear in person. On December 30, 1925, 
appellee was appointed administrator of the personal estate of Alice Gattis. He ~ 
demanded payment of the insurance, but payment was refused, on the alleged ground 
that the insured was not in the employ of the United Fruit Company at the time of 
his death. Whereupon suit was brought against appellant by appellee on the com- 
mon counts and a special count, in which plaintiff alleged that Gattis was insured 
by the defendant for $500, payable to his wife, Alice Gattis, as beneficiary; that this 
was, on December 12, 1924, increased to the sum of $1,000, in recognition of con- 
tinued service; that Gattis died on December 14, 1925; that Alice Gattis died on 
December 17, 1925; and that due demand had been made on defendant for the pay- 
ment of said sum of $1,000, and payment refused. 

The defendant pleaded the general issue pleas and a third plea setting up as 
a defense that it was expressly provided in said policy that, in case the insured 
ended his employment with his employer, the insurance should end, and that said 
Gattis did end his employment with said employer on December 1, 1925, and there- 
after died on December 12, 1925, and that, at the time of his death, he was not 
in the employ of said employer, and that under the terms of said policy no in- 
surance was due on account of the death of said William A. Gattis. Replication 
and joinder of issue were entered “short.” The case was tried by a jury, and a ver- 
dict rendered in favor of plaintiff, on which judgment was entered. This appeal is 
from that judgment. 

Two exceptions are brought up; one to a ruling of the trial court on evidence, 
and the other to its ruling on the prayers of defendant. 

The reporter is requested to set out defendant’s prayers as offered and the 
second prayer as modified by the court. 

[1] We find no error in the first exception. Defendant offered, for the pur- 
pose of corroborating the testimony of Otter, the superintendent of the United Fruit 
Company, that he discharged Gattis on December 1, 1925, a card which appears to 
be a record card of Gattis kept by the company under a provision in the policy 
which required the employer to furnish the company with the names of employees 
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whose insurance had terminated, with the date of the termination of the insurance. 
On this card there appears the names of the insured employee and the beneficiary 
and of the employer and other data in connection with the insurance, and the en- 
tries, “canceled,” and “dismissed Dec. 1, 1925.” ‘The card was produced by Otter, 
the superintendent of the fruit company, who testified that he did not make the en- 
tries. The court refused to admit the card. 

It was not made out by the witness, and there is no evidence that he saw the 
entries made, knew when they were made, or that he knew the handwriting. Nor 
does it appear that the clerk who made the entries was dead or inaccessible. 

[2] Defendant’s first prayer was properly refused. 

All the evidence shows that the insured was in the employ of the company 
up to the close of work the day before he became ill. Defendant relies upon an al- 
leged discharge on that day. Defendant's testimony as to the time of the discharge 
was that it occurred at the end of the work on December 1, 1925, and “everybody 
was getting paid off.” 

Benjamin Parker, a witness for the plaintiff, testified: 

The men were paid off when they finished working. “We stand in line, and 
are paid off down to the wharf right at the office.” 

“Q. And when you stood in line, where was Gattis? Ans. He was standing 
there next to the window. Gattis was there to get his money, too, after he sees 
that all his men get their money first. I saw him get his, and we all went home 
together. During that time I didn’t hear anything said about not working there. 

“Q. If anything was said, you would have heard it if you were right there? 
Ans. I was right there. I was on the second stage. It was the last of that week 
that he died.” 

If we were dealing with weight, the negative testimony of Parker that he did 
not hear anything about a discharge might be slight as against the positive testi- 
mony on the other side. 

This case does not come within the description in United States Railways & 
Electric Co. v. Crain, 123 Md. at 347, 91 A. 405, of negative testimony that may 
be entirely disregarded. The witness was in a position to hear, and his attention 
would naturally have been attracted by the discharge of a man who for some time 
had been foreman of.the gang in which he worked. 

In the other cases referred to by appellant, the court was dealing with the 
weight of the testimony. 

[3] Then, too, there was testimony that, when some one went to see the com- 
pany about the insurance right after Gattis’ death, the company did not deny liabil- 
ity, but said the widow would have to come in person. 

(4, 5] The burden of proving the discharge was on the defendant. It was for 
the jury to determine whether that burden had been met. Calvert Bank v. Katz, 
102 Md. 56, 61 A. 411; Lemp Brewing Co. v. Mantz, 120 Md. 176, 87 A. 814; Trave- 
lers’ Ins. Co. v. Connolly, 145 Md. 554, 125 A. 900. 

[6] There was error in the refusal of defendant’s second prayer as offered. It 
was a correct statement of thd law as applicable to the evidence in the case; there 
being no evidence of disability at the time of the alleged discharge. 

[7] There was also error in the prayer granted by the court, being defendant’s 
second prayer with a proviso. The question submitted to the jury by the proviso 
was not a correct proposition of law. By the contract of insurance, the liability 
of the insurance company ended as to the insured on the termination of his em- 
ployment, “except in a case where at the time of termination of employment the 
employee shall be wholly disabled and prevented by bodily injury or disease from en- 
gaging in any occupation or employment for wage or profit.” This exception was 
not properly set out in the prayer. The word “wholly” before the word “disabled” 
was omitted in the prayer, and enough more to make the prayer misleading. Doubt- 
less the learned trial judge intended this part of his instruction to be checked up by 
the jury with the language used in the policy; but, having inserted as much as 
he did of the language of the policy, it was misleading to leave so much to refer- 
ence and to the recollection of the jury as to the exact provision of the policy. 


[8] As above stated, defendant’s second prayer was good as offered. It would 
have been error to modify it by the proviso, even if the proviso had been in ac- 
cordance with the terms of the contract, because there was no evidence to justify 
the modification. But the objection on that ground is not available to the defendant 
on appeal; there having been no special exception. 
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For the error in refusing defendant’s second prayer as offered and ir granting 
the prayer as amended by the court, the judgment must be reversed, and a new 
trial awarded. 

Judgment reversed, and new trial awarded, with costs to appellant. 


BAKER v. KEET-ROUNTREE DRY GOODS Co. (No. 25957) 
Supreme Court of Missouri, in Banc. Feb. 4, 1928. 
3 Southwestern Reporter (2d) 733. 
1. INSURANCE—CORPORATION HAD INSURABLE INTEREST IN ITS 
TREASURER’S SERVICES. 
Corporation had insurable interest in services of its treasurer and could insure 
against their loss. 
(For other cases, see Insurance, Dec. Dig. § 116[1]). 
2. INSURANCE—CORPORATION INSURING TREASURER’S SERVICES 
ONLY BY LIFE POLICY COULD COLLECT ONLY IF HE DIED 
WHILE HOLDING POSITION WITH COMPANY. 


If corporation treasurer’s services only were insured by life policy payable to 
corporation, latter could collect only if his death occurred while he held his posi- 
tion with company. 

(For other cases, see Insurance, Dec. Dig. § 440). 

3. INSURANCE—UNDER LIFE POLICY INSURING CORPORATION 
AGAINST LOSS BY TREASURER’S MISMANAGEMENT OR MISFEAS. 
ANCE, LOSS WOULD BE PAYABLE AT HIS DEATH, THOUGH NOT 
THEN IN COMPANY’S EMPLOY. 


Under life policy insuring corporation against loss occasioned by its treasurer’s 
mismanagement or misfeasance, such loss would be payable at his death, though he 
was not then in company’s employ. 

(For other cases, see Insurance, Dec. Dig. § 440). 


4. INSURANCE—BENEFICIARIES CANNOT QUESTION VALIDITY OF 
POLICY FOR WANT OF INSURABLE INTEREST. 


Want of insurable interest is available only to insurer, which means that bene- 
ficiaries cannot question validity of policy on that ground, but are bound by terms 
thereof as written, though such element may be considered in determining parties’ 
intent at time. 

(For other cases, see Insurance, Dec. Dig. § 117). 


5. INSURANCE—ANY PECUNIARY INTEREST IN ANOTHER’S LIFE IS 
INSURABLE; “INSURABLE INTEREST.” 

Any pecuniary interest in the continued life of another is insurable. 
(For other cases, see Insurance, Dec. Dig. § 116[1]). 

6. INSURANCE—POLICY PAYABLE TO CORPORATION “CREDITOR” AS 
ITS INTEREST MAY APPEAR “BALANCE IF ANY” TO INSURED OR 
HIS EXECUTORS, INSURED AGAINST LOSS OF DEFINITELY AC- 
wane AMOUNT DUE CORPORATION FROM INSURED; 


Policy payable to corporation, of which insured was treasurer, as its interest 
may appear, “balance if any” to insured on certain date, if then living, or, if dead, 
to his executors,” etc., held to contemplate interest capable of exact computation, 
that is, amount due from insured to corporation. in view of statement in application 
that corporation’s relationship to insured was that of “creditor”; such term not being 
as comprehensive as “debtor”, which may include any financial liability whether 
arising in contract or tort. 

(For other cases, see Insurance, Dec. Dig. § 591). 


7. INSURANCE—POLICY CONFLICTING WITH APPLICATION SHOULD 
PREVAIL. 
Insurance policy, containing provisions in conflict with those in application, 
should prevail as later instrument, though policy and application contain entire con- 
tract. 


(For other cases, see Insurance, Dec. Dig. § 151]2[). 
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8. tN IN APPLICATION MAY BE CLARIFIED IN 
POLICY. 
An ambiguous statement in the application for an insurance policy may be 
cleared up in the terms of the policy. 
(For other cases, see Insurance, Dec. Dig. § 151[2[). 


9. INSURANCE—CORPORATE BENEFICIARY ASSENTING TO POLICY 
CANNOT ATTACK ITS VALIDITY ON GROUND THAT CORPORA- 
TION WAS NOT INSURED’S CREDITOR, AS STATED IN APPLICA- 
TION, WHEN POLICY WAS ISSUED. 

Corporation assenting to policy, insuring its treasurer’s life for its benefit, as 
written, cannot attack validity thereof on ground that it was not a “creditor” of 
insured, as stated in application, when policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 117). 


10. INSURANCE—CORPORATION HAD INSURABLE INTEREST AS 
CREDITOR IN ITS TREASURER’S LIFE, THOUGH HE OWED IT 
NOTHING WHEN POLICY WAS ISSUED, WHERE HIS CREDIT WITH 
IT WAS OFTEN OVERDRAWN. 

Corporation had insurable interest as creditor in life of its treasurer, account- 
able for its funds, though he did not owe it anything when policy was issued, where 
his credit with company was often overdrawn. 

(For other’ cases, see Insurance, Dec. Dig. § 116]5[). 


11. INSURANCE—MODIFICATIONS IN AMENDED APPLICATION, CON- 
TAINING AGREEMENT TO ABIDE BY ORIGINAL APPLICATION 
AND POLICY, “EXCEPT AS HEREIN MODIFIED,” WOULD PREVAIL. 
Amended application, stating that insured agreed to abide by all terms and 

conditions in original application and policy, “except as herein modified,” would 

prevail over any terms in original application or policy. 
(For other cases, see Insurance, Dec. Dig. § 151[2]). 


12. INSURANCE—LIFE POLICY PAYABLE TO CORPORATION “AS ITS 
INTEREST MAY APPEAR, BALANCE IF ANY” TO INSURED’S EXEC- 
UTOR, HELD TO CONTEMPLATE INTEREST CAPABLE OF EXACT 
COMPUTATION. 

Omission from amended application of expression, “if no interest appear, then 
to insured’s executor,” appearing in original application and policy, payable to cor- 
poration of which insured was treasurer as its interest may appear, held to show 
intent that corporation’s interest should be capable of exact computation. 

(For other cases, see Insurance, Dec. Dig. § 591). 


13. INSURANCE—EVERY PHRASE AND WORD IN INSURANCE POLICY 
MUST BE GIVEN EFFECT, IF POSSIBLE. 
In interpreting an insurance policy, as any other contract, effect must be given 
to every phrase and word in it, if possible. 
(For other cases, see Insurance, Dec. Dig. § 146[2]). 


14. INSURANCE—POLICY ON CORPORATION TREASURER’S LIFE 
HELD TO INSURE CORPORATION AGAINST DEFINITE LOSS 
THROUGH HIS MISMANAGEMENT OR MISFEASANCE, AS WELL 
AS LOSS OF SERVICES. 

Life insurance policy, payable to corporation of which insured was treasurer 
“as its interest may appear, balance if any” to insured’s executors, etc., held to 
insure corporation against definite loss through insured’s mismanagement or mis- 
feasance, as well as loss of his services, though application mentioned insured’s 
relationship to corporation as business associate,” which is general term, explained 
by his exact status of treasurer appearing in application and evidence. 

(For other caes, see Insurance, Dec. Dig. § 591) 


20. INSURANCE—CORPORATION vaeauienils REPORT OF LIFE IN. 
SURANCE IN CORPORATION’S FAVOR TO OBTAIN CREDIT HELD 
INADMISSIBLE TO SHOW THAT CORPORATION HAD INSURABLE 
INTEREST IN TREASURER’S SERVICES ONLY. 

Statement of corporation treasurer, in report of company’s condition for pur- 
pose of obtaining credit, that company carried insurance on its president’s and 
treasurer’s lives in certain amount, held not admissible to show that corporation had 
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insurable interest in treasurer’s services only, so as to entitle it to entire proceeds 
of policy on his life to exclusion of his estate. 


(For other cases, see Insurance, Dec. Dig. § 155). 


21. INSURANCE—EVIDENCE OF CORPORATION TREASURER’S STATE- 
MENT TO STOCKHOLDER AS TO TAKING INSURANCE AGAINST 
LOSS OF LATTER’S SERVICES BY DEATH HELD INADMISSIBLE TO 
SHOW THAT POLICY ON TREASURER’S LIFE COVERED LOSS OF 
SERVICES ONLY. 

Testimony of corporation’s secretary as to statement in his presence by treas- 
urer td stockholder that latter would not object to company getting money on him 
if he died, as it would on president and treasurer, and that his services were worth 
enough for the company to be willing to pay premiums against loss thereof, held 
inadmissible on issue whether policy on treasurer’s life covered loss of his services 
merely, so as to entitle company to entire proceeds on his death to exclusion of his 
estate. 

(For other cases, see Insurance, Dec. Dig. § 155.) 


23. INSURANCE—EVIDENCE OF CORPORATION TREASURER’S STATE- 
MENT THAT OBJECT OF TWO POLICIES ON HIS LIFE WAS SAME 
HELD INADMISSIBLE TO SHOW THAT THEY COVERED LOSS OF 
HIS SERVICES ONLY. a 
Corporation secretary’s testimony that treasurer said that object of two policies 

on his life was the same held inadmissible as not supporting corporation’s theory 

that policies covered loss of his services only, so as to entitle ‘t to entire proceeds 
on his death to exclusion of his estate. 
(For other cases, see Insurance, Dec. Dig. § 155.) 


27. INSURANCE—CORPORATION TREASURER’S UNQUESTIONED IN- 
TEGRITY AND PERFECT EFFICIENCY HELD NOT TO SHOW THAT 
POLICY ON HIS LIFE COVERED LOSS OF HIS SERVICES ONLY. 
That corporation treasurer’s integrity was so unquestionable and his efficiency 

so perfect that corporation was not likely to suffer any loss by his death, except 

his services, held not to show that policy payable to corporation as its interests may 
appear, any balance to his executors, covered loss of services only, so as to entitle 
company to entire proceeds to exclusion of his estate; insurance policies, like official 
bonds, not being written with view to impeccable character of insured. 

(For other cases, see Insurance, Dec. Dig. § 155.) 


28. INSURANCE—CORPORATION' HELD NOT ENTITLED TO INTEREST 
ON PREMIUMS PAID FOR POLICY ON TREASURER’S LIFE FROM 
TIME, OF PAYMENT, IN ABSENCE OF BOOK ENTRIES CHARGING 
HIM THEREWITH OR DEMAND THEREFOR (REV. ST. 1919, § 6491). 
Corporation held not entitled to interest on premiums, paid by it for policy 

on treasurer’s life, from time they were paid, under Rev. St. 1919, § 6491, in absence 

of any entry on its books charging treasurer with such payments when made or 
showing of demand therefor at any time. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

Walker, C. J., and Blair, J., dissenting. 

Appeal from Circuit Court, Greene County; Guy D. Kirby, Judge. 

Action by Carrie D. Baker, executrix of the last will of Milton C. Baker, 
deceased, against the Keet.Rountree Dry Goods Company. Judgment for plain- 
tiff, and defendant appeals. Affirmed. 

Mann & Mann, of Springfield, for appellant. 

W. D. Tatlow, of Springfield, for respondent. 

Waite, J. Suit for money had and received. 

Milton C. Baker died August 31, 1923. At the time he was treasurer of the 
defendant corporation. The defendant later obtained possession of $23,097.97, the 
proceeds of two insurance policies on Baker’s life, iw which it was named as bene- 
ficiary as its interest might appear, with balance, if any, to Baker’s executors. 

The defendant claimed the entire proceeds of the policy. The plaintiff, exe- 
cutrix, also claimed the entire proceeds. By agreement between the plaintiff and 
the defendant, proofs of death were presented to the Mutual Life Insurance*Com- 
pany of New York, insurer in both policies, and the parties executed such receipts 
as were necessary to enable the defendant to receive the above amount due from 
the insurance company on both policies, both parties indorsing the draft sent in 
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payment. It was further agreed that if the court should find that the plaintiff 
was entitled to the money the defendant should pay the same to her with 6 per 
cent. interest from the time it was received. Suit accordingly was filed by the 
plaintiff for money had and received, and judgment was asked for the amount 
realized on the policies. The case went to trial June 23, 1924, a jury being waived, 
and July 3, 1924, the court rendered judgment for the plaintiff in the sum of 
$17,724.15, being the amount collected by the defendant less premiums paid by it 
on the policies. The defendant in due form appealed from the judgment. 

The first policy, numbered 1982864, a.20-payment policy, was dated May 3, 

1912, in the sum of $10,000. By its terms the insurer— 
“promises to pay at the home office of the company in the city of New York to 
Keet-Rountree Dry Goods Company, its successors or assigns, as its interest may 
appear, balance if any to Milton C. Baker, of Springfield, county of Greene, state 
of Missouri, herein called the insured, on the 3d day of May, 1932, if the insured 
be then living, or upon receipt at said home office of due proof of the prior death of 
the insured, to the said Keet-Rountree Dry Goods Company, its successors, assigns, 
as its interest may appear, balance, if any, to the insured’s executors, administrators 
or assigns, the beneficiaries, without right of revocation, ten thousand dollars, less 
any indebtedness hereon to the company and any unpaid portion of the premium for 
the then current policy year, upon surrender of this policy properly receipted.” 

The policy provides that it shall be incontestable, except for the nonpayment 
of premiums, after two years, and that the policy and the application attached 
“constitute the entire contract between the parties hereto.” 

The application signed May 3, 1912, by Milton C. Baker, contains, among others, 
the following: 

“1, My full name is Milton C. Baker. * * * 

“5. My present occupation is treasurer, Keet-Rountree, in the following branch 
of business or trade: Wholesale dry goods. * * * 

“10. The full name of the person to whom the policy is to be payable, Keet- 
Rountree Dry Goods Company, as their interest may appear. Jf no interest ap- 
pears, then to the insured, or the insured’s estate. * * * 

“12, The relationship of said beneficiary to me is, Creditor. 

_ “13. The insurable interest of the said beneficiary in the life proposed for 
insurance, other than that of family relationship, is, creditor.” 

; he application further states that the applicant already has insurance on his 
life, naming the sums, amounting to about $14,000. 

The second policy, issued by the same company, No. 2883391, for $15,000, 
provided that at the death of the insured the above amount should be paid to 
“Keet-Rountree Dry Goods Co., its successors or assigns, as its interest may appear 
balance if any, to the insured’s executors, administrators or assigns, 'the beneficiary.” 
That policy was issued May 12, 1921. Attached to that policy is the application of 
Milton C. Baker, in which he gives his occupation and relationship to the bene- 
ficiary, thus: 

“5. (a) My present occupation is: (Full details, business or trade, and name 
of firm) Treasurer, Keet-Rountree D. & G. Co. 

“(b) I have been so engaged 40 years. * * * f 

“7. T do not contemplate any change of occupation, or becoming connected with 
any military, naval, aeronautic, or aviation organization or service, or going to 
any foreign or tropical countries, except (if none so state). None. * * * 

“9 (a) Name (in full) of the person, i. e., beneficiary, to whom the sum 
insured is to be made payable, Keet-Rountree D. G. Co. 

“(b) Residing in Springfield, Missouri. 

“(c) Relationship or insurable interest (in proposed life) of said beneficiary. 
Business associate. 

“(e) Have you any person wholly dependent on you for support? (Ans. Yes 
or No.) Yes.” 

This application was signed April 9, 1921. Attached to the policy is a com- 
munication from Milton C. Baker, relating to changes, as follows: 

“The Mutual Life Insurance Co. of New York, Head Offices, Nassau, Cedar, 

William, Liberty Streets: - 

“In the matter of a change in policy No. 2883391, issued by the Mutual Life 
Insurance Company of New York, on the life of Milton C. Baker, of Springfield, 
Missouri, the undersigned hereby request the said company to issue the above 
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policy in favor of Keet-Rountree Dry Goods Company, its successors or assigns, 
as its interest may appear, balance if any, to the insured’s executors, administra- 
tors or assigns. Without right of revocation. * * * 

“In consideration of the granting, by the company, of such request, the under- 
signed agree to comply with all the requirements of the company with respect te 
the subject-matter of said request, subject to all the conditions and stipulations 
contained in the original application and policy, except as herein modified. 

“Dated at Springfield, state of Missouri, this 26th day of May, 1921. Wit- 
nesses; Karl R. Eaton as to Milton C. Baker.” 

On policy No. 1 the defendant paid premiums annually from May 3, 1912, to 
May 3, 1922, deducting therefrom the dividends due each year after the first to 
the policyholder. No dividend was paid thereafter, and May 3, 1923, in accord- 
ance with a clause in the policy, entitled, “Options on Surrender,” the policy, deduct- 
ing loans made by the insurance company, was continued as paid-up insurance in 
the sum of $8,037. After taking out the second policy, June 10, 1921, the dry 
goods company borrowed from the insurance company on the first policy the sum 
of $1,002.60. We gather that the premium due May 12, 1922, was paid by making 
a second loan in the same way, deducting, however, a dividend of $178.50, making 
the sum borrowed at that time $924.10. But on May 12, 1923, the dry goods com- 
pany paid the premium on the second policy, less the sum of $200.55, the dividend 
due for that year, the amount paid being $802.05. 

There was due the insurance company for sums borrowed on that policy to pay 
premiums on the second policy, $1,924.70, which was deducted when the settlement 
was made. Just how the $23,097.97 paid on the death was figured is not clear, 
but there is no dispute about its correctness. Likewise, it seems admitted that the 
total net premiums paid by the dry goods company were correctly stated in the 
judgment as $5,201.60 on the first policy, and $802.05 on the second policy, making 
a total of $6,003.65. 

[1, 2] I. It is not disputed that Keet-Rountree Dry Goods Company had an 
insurable interest in Baker’s life. The dispute arises over the character of the 
insurance actually written. The company had an insurable interest in his services 
and could insure against their loss. Such a loss could not be exactly determined. 
Though there were other ways by which the services of such an officer could be 
lost to the company, such as resignation or disability, a life policy was written, 
and if services only were insured the company could collect if death occurred while 
the insured held his position with the company. The appellant asserts that the 
contracts of insurance here were of that character. 

[3] Respondent claims that the contract of insurance written was one in 
which the loss to the dry goods company was, in contemplation of the parties, 
capable of definite ascertainment. The term “creditor,” as beneficiary in the applica- 
tion and in the first policy, implies that the loss may be exactly figured. Respondent 
further contends that the dry goods company had an insurable interest in Baker’s 
character, his integrity, and efficiency; it could insure against loss occasioned by 
his mismanagement or misfeasance. Such loss would be payable at his death, 
although he should not be at the time still in the employ of the company. Whether 
this is over the line that marks the limit of insurable interests in the life of another 
we are not called upon to consider. 

[4, 5] Appellant has pointed out, with citation of authorities, that the want of 
insurable interest is available only to the insurer. That means that the beneficiaries 
cannot question the validity of the policy on that ground; they are bound by the 
terms of the contract as written, though that element may be considered in deter- 
mining what was in the minds of the parties at the time. The term “creditor” is 
comprehensive in its scope, but apparently not as comprehensive as its correlative 
“debtor,” which in a broad sense may include any financial liability whether arising 
in contract or tort. It seems that any pecuniary interest in the continued life of 
another is insurable. 37 C. J. 391. 


The dry goods company was interested in the continuance of Baker’s life, not 
only because he rendered valuable service to it, but because he had charge of its 
funds, its collections and disbursements. While living he might make good any 
shortage occasioned by accident, mistake, or otherwise; which his life policy would 
insure in case of death. Even a defaulter is more likely to make restitution if 
alive than if dead. 

In the solution of the questions before us, it is well to keep in mind the 
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importance of ascertaining whether the loss insured against was capable of definite 
ascertainment, and was so intended by the parties to the contract. 

[6-8] II. The appellant claims that in both policies the insurable interest of 
the dry goods company in Baker’s life was in the value of his services; that in 
the event of his relationship to the company being severed by death, the whole 
sum named in such policy should be paid to the dry goods company, and if that 
relationship should be severed before death, then the whole should be paid to 
Baker’s estate. In other words, that in each policy the amount of loss insured 
against could not be figured and the dry goods company should receive all the 
proceeds of the policy or none. 

In the application for the first policy, May 3, 1912, the beneficiary is thus 
mentioned : 

“The policy is to be payable to Keet-Rountree Dry Goods Company as their 
interest may appear, if no interest appears then to the insured or the insured’s 
estate.” * * * 

“The relationship of said beneficiary to me is creditor.” 

That first statement is susceptible of the construction contended for by appel- 
lant; the money would go to Baker’s estate only if no interest appears in the dry 
goods company. It is all or nothing. Yet, that interpretation is not consistent with 
the word “creditor” appearing twice as the relationship of the beneficiary. The 
fatal objection to it is that it was not carried forward into the policy which, as 
written, promises to pay on the death of the insured the sum mentioned. “To Keet- 
Rountree Company, its successors or assigns as its interest may appear; balance, 
if any, to Milton C. Baker of Springfield, Greene county, Missouri, herein called 
the insured, on the 3d day of May, 1932, if the insured be then living.” Or if he 
die prior to that time, then payable “to the Keet-Rountree Dry Goods Company, 
its successors or assigns, as its interest may appear, balance if any to insured’s 
executors, administrators or assigns, the beneficiaries.” 

_ The additional abstract of the record shows that the applications and the 
policies were on printed forms furnished by the insurance company. The significant 
parts of those stipulations must have been written in to express the intention of 
the parties, because they differ in the different papers. 

The policy and the application contain the entire contract, but if the policy 
contains provisions in conflict with those in the application, being the later instru- 
ment, it should prevail. The terms of the offer are varied in the acceptance. Cer- 
tainly an ambiguous statement in the application may be cleared up in the terms 
of the policy. That is what we have here. The expression in the application quoted 
is not clear, but the policy unmistakably contemplates that whatever interest may 
appear in the dry goods company is capable of exact computation. It is the amount 
which may be due from Baker to the dry goods company, otherwise the expressions 
“creditor” and “balance if any” are erased by construction, although they were 
intentionally written in the forms. 

[9] The defendant introduced evidence to show that at the time policy No. 1 
was taken out Baker did not owe the dry goods company, and therefore it was 
not a creditor. That is an attack upon the validity of the contract to which, as 
written, the company gave its assent. It is not in position to say that the language 
used, if given its ordinary significance, invalidates the policy. 

[10] There are authorities to the effect that in order to make the interest of 
creditor an insurable interest, the insured must owe the beneficiary at the time. 
Baker was often indebted to the company. He was treasurer, and most of the 
time had money to his credit with the company, but sometimes he overdrew. At 
the end of almost every year he was overdrawn several hundred dollars, and some- 
times more than a thousand dollars. These overdrafts were made good the first 
of the following year. If he had died leaving the overdraft before it was made 
good, no doubt it would have been covered by the insurance policy. 


But the word “debtor” is a comprehensive term, and includes liabilities other 
than those which arise trom contract, though the word “creditor” its antonym, is 
possibly somewhat less comprehensive. Baker had charge of the money of the 
concern at all times; he collected accounts and paid accounts and attended to the 
financing of the concern; the money of the company was always in his charge as 
treasurer. It is not unusual for an officer of that kind to give bond for the faithful 
accounting of the sums which come into his hands, and the company certainly would 
have an insurable interest in the life of the treasurer in charge of such sums of 
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money, because it had a pecuniary interest in the continuance of his life in that 
particular capacity, as accountable for his funds. He would be its debtor for any 
sums not regularly accounted for. The reasonable interpretation of policy No. 1 
is that given it by the trial court. 

[11, 12] III. ‘The application for the second policy was dated April 9, 1921. The 
name of the beneficiary was written, “Keet-Rountree D. G. Co.,” and the relation- 
ship mentioned was “Business associate.” No other beneficiary was named. 

While it is not stated, it is apparent that that policy, when it reached Baker, 
was not satisfactory because it named only Keet-Rountree Dry Goods Company as 
beneficiary. It must have been returned to the company at the time, for a letter 
written by Baker to the insurance company, dated May 26, was attached to the 
policy, and introduced in evidence. This letter requests the insurance company to 
issue the policy, “in favor of Keet-Rountree Dry Goods Company, its successors 
or assigns, as its interest may appear, balance if any, to insured’s executors, admin- 
istrators or assigns. * * * In consideration of the granting, by the company of such 
request, the undersigned agree to comply with all the requirements of the company 
with respect to the subject-matter of said request, subjdct to all the conditions 
ee ela contained in the original application and policy, except as herein 
modified. 

This letter respondent calls an amended application. It will be noted that the 
application for the first policy contains the statement that the loss is “payable to 
Keet-Rountree Dry Goods Company as its interest may appear. Jf no interest 
appear, then to the insured or the insured’s estate.” That phrasing is not in the 
original nor in the amended application for the second policy. 

The application for the first policy does not contain the expression, “balance 
if any,” though it is written in the policy. Jt appears in the amended application 
for the second policy and in the policy. In that amended application Baker agrees 
to abide by all the terms and conditions in the original application and policy, 
“except as herein modified.” Whatever modification appears in this letter would 
prevail over any terms in the original application or the policy. The omission 
of the expression, “if no interest appear, then to the insured’s executors,” thus 
differing from the application for the first policy, show an intention to make clear 
that whatever interest of the dry goods company might appear would be capable 
of exact computation, 

[13] There is no attempted explanation of that expression “balance if any.” 
In interpreting an insurance policy, as in any other contract, effect must be givet 
to every phrase and word in it, if possible. It suggests that in the minds of Mr. 
Baker, the dry goods company and the insurance company the insurance was against 
loss, which could definitely be figured and liquidated. If the appellant is correct, 
there would be no balance in any event; the dry goods company would be entitled 
to it all or none, dependent upon whether Baker held his job at death. In the second 
policy as written, upon which the minds of the parties met, it was evidently under- 
stood that there might be a balance, which could occur only if the amount of the 
company’s loss could be figured definitely. 


[14] Appellant makes a very ingenious and elaborate argument upon the mean- 
ing of the words “Business associate”; that Baker’s relationship to the company 
had respect only to his service, and that the policy therefore insured only that, 
and not his fidelity and efficiency. “Business associate” is a general term. It is 
explained by his exact status; the particular relation which he sustained to the 
company appears in the application and the evidence; he was treasurer, in charge 
of the company’s accounts, and might incur a liability at any time. If there was 
any doubt in the first policy as to whether a debtor could be insured before he 
owed any debt, there is no doubt that the treasurer did not have to be a debtor 
in the strict sense. He could be insured as a treasurer against any kind of loss 
his actions might occasion. “Business associate” is susceptible of such an interpre- 
tation as appellant claims; his employer insured his services. It is, also susceptible 
(considering the surroundings upon which appellant insists, which means his duties 
etc.), of the interpretation that his integrity and efficiency were insured by the dry 
goods company against loss on account of failure in those respects. That interpre- 
tation is consistent with the modified application and with the terms of the policy, 
including the expression “balance if any”; whereas, the mere insurance of his 
services and nothing else is inconsistent with that language. All the terms of the 
policy must be reconciled, if possible, and “business associate” can be reconciled 
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with the expression “balance if any” only on the theory that the dry goods com- 
pany was insured against definite loss through the possible mismanagement or mis- 
feasance of Baker. It does not answer this to say that Baker was incapable of 
mismanagement or infidelity to the company. Insurance policies are standardized to 
meet general conditions, and insurance companies know that failures in com- 
panies of this kind often occur through the defalcation of officers who have the 
best of reputations. A standard life policy was written. 

[15] IV. The defendant offered evidence for the purpose of supporting its 
theory of the contracts. Mr. J. H. Rountree, the president of the company, was 
sworn, and explained the relation of himself and Mr. Baker to the company. Baker 
had been associated with the company for 40 years and had been advanced from 
one position to another until at the time the policy was taken out he was treasurer. 
Baker’s function was this: 

“He took the part of looking after the offices, the collection of accounts, pay- 
ment of accounts, insurance of all kinds, and the financing and borrowing of money 
if it was necessary.” , 

The president’s function was this: 

“IT looked after the operating part, buying and selling merchandise. The mer- 
chandise was taken care of by me and assistants were under my supervision.” 

The defendant then offered to prove by Mr. Rountree that, prior to May 3, 
1912, when the first policy was applied for, after I. N. Smith, agent of the insurance 
company, solicited Mr. Baker to take out insurance to indemnify the company 
against the loss of his services and Mr. Rountree’s services, Baker and Rountree, 
after talking it over, agreed to take out such insurance, and that Baker accordingly 
took out policy No. 1 and Rountree took out a like policy. This was offered in 
explanation of policy No. 1. Aside from the indefiniteness of the offer, so far as it 
an incompetent witness as the chief officer of the defendant who negotiated the 
affects the exact terms of! the contract, the admissibility of that evidence was chal- 
lenged and was excluded by the court. 

{16, 17] If this conversation between Baker and Rountree can be considered 
as an offer by them when no representative of the company was present, it was 
entirely voluntary, unilateral, and not binding on anybody. On the other hand, if 
the dry goods company was represented at the conference, then, so far as Baker’s 
insurance was concerned, Rountree represented the company. He was therefore 
very contract in issue. Further, if that conversation can be construed as an agree- 
ment between two principal officers of the company, the performance of one to be 
a consideration for the performance of the other, then, Baker being dead, Rountree 
was not a competent witness to testify to the terms of the contract which he nego- 
tiated for his own benefit. Further, the most that can be said about this evidence 
is that it was a negotiation leading to a contract afterwards entered into. 

[18] In this connection the plaintiff offered in evidence a letter addressed to 
Rountree and Baker, managers of Keet-Rountree Dry Goods Company, from I. N. 
Smith, district manager of the Mutual Life Insurance Company, dated April 30, 
1912, three days before Baker signed his application to the first policy, in which 
letter he called their attention to the fact that men in business were becoming fav- 
orable to some form of business insurance, from the fact that business managers 
who made good were worth far more as a business asset than the mere recompense 
of their salary, and he said: 


“Therefore the rule with a vast portion of the business institutions to insure 
the brains of their business by thus permitting or requiring a reasonable amount 
of life insurance (premiums paid by the firm the same as fire insurance) to indem- 
nify in case of death against loss (as their interests may appear) from any cause 
involving the management, becomes more manifest as time goes on. Space will 
not permit of an effort to recount the many ways in which loss may occur, nor who 
may be the greatest sufferer, since we must admit, in this connection, that the 
employee or his posterity are creatures of the same contingencies as the employer.” 

Those parts italicized indicate that the understanding of Smith, who was dead 
at the time of the trial, was exactly the same as that of respondent here. If he 
had not a very clear idea of what kind of insurance he purposes to write, one thing 
is clear, he was an agent soliciting business, and he wanted to write insurance in 
any form which suited the insured, and which his company would accept. His 
letter was at least as clear as the conversation between Baker and Rountree, offered 
by defendant. Whether Mr. Smith was such an agent as would make his state- 
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ment binding upon the company, indicating the insurance company’s understanding 
of the contract, it is not necessary to consider, but he had authority to negotiate this 
insurance, and the conversation between Rountree and Baker immediately followed 
the letter. The natural inference is that these officers, acting upon his suggestion, 
intended to take out the insurance suggested in his letter. The letter and the 
conversation go together, subject to the same rule. 

[19] The rule that all previous negotiations are merged into the contract as fin- 
ally written applies particularly to insurance contracts. 22 C. J. p. 1112; Insurance Co, 
v. Owen Bldg. Co., 195 Mo. App. 371, loc. cit. 373, 192 S. W. 145. This rule is 
reenforced in this case by the terms of the contract itself, for the policy states: 

“This policy and the application herefor, copy of which is indorsed hereon or 
attached hereto, constitute the entire contract between the parties hereto.” 

Insurance contracts usually have such a clause, because probably liable to at- 
tack by something said or done in preliminary negotiations. That applies to all 
the parties to the contract. The rule clearly excludes any prior conversation between 
Baker and Rountree, as well as the letter of Smith soliciting the insurance. The 
authorities cited by appellant (such as Heusner v. Mutual Life Ins. Co., 47 Mo. 
App. 336; Mutual Life Insurance Co. v. Richards, 99 Mo. App. 88, 72 S. W. 487, 
and others), where the court had under consideration collateral agreements in re- 
lation to the proceeds of the policies are not in point. We conclude that both the 
letter and the conversation which it induced were inadmissible. 

[20] V. Defendant offered in evidence what may be termed admissions of Baker, 

in a report of the company’s condition made to a New York firm after these poli- 
cies; were written, for the purpose of obtaining credit. At that time the two poli- 
cies were in force, and Mr. J. H. Rountree, president of the company, had two poli- 
cies of like amounts. In that report Baker in his own handwriting inserted this: 
“Life insurance in favor of the company, $50,000.” That was not placed with the 
assets. It was offered to show that Baker regarded his insurance policies as in 
favor of the company, which undoubtedly they were. How does that sustain the 
defendant’s theory that the insurable interest was of the character claimed? Houses 
like that to which the report was sent know that the officers and managers of com- 
panies like Keet-Rountree Dry Goods Company often plunge their companies into 
insolvency through mismanagement and embezzlement. They did not distinguish 
Baker from any other officer. It would help the standing of the company for its 
creditors to know that its officers had placed insurance to protect the company 
against possible loss through them, and creditors knew that life insurance policies 
can easily be pledged as such security. 
_ [21, 22] Mr. J. W. Hunt, secretary of the dry goods company, testified that 
just before the second policy was taken out he and Mr. Baker discussed the feas- 
ibility of “taking the additional insurance to indemnify the company.” He said 
further that Baker explained to him that he had a $10,000 policy, and that by bor- 
rowing on it the company could obtain additional insurance at that time; the amount 
under discussion was $15,000. Witness was asked to do some figuring to show how 
a. = cash value already accrued on the original policy would carry. He said 
of Baker: 

“He referred to the policy as the property of the company, and the company 
would be paying the premium on the two policies, and it was from the standpoint 
of the company’s interest that he was interested in figuring out whether there would 
be a saving.” . 

Baker further said that the object of the insurance in both cases was the same. 
The witness also mentioned a conversation in his presence which Baker had with Mr. 
Charles Rountree, who was a stockholder in the company, but not an officer, in which 
Baker said to Charlie: 

“You wouldn’t object to the company getting some money on you if you were 
dead, would you, the same as they would on Joe and me?” “Your services are worth 
enough to the company that we ought to be willing to pay some premiums against 
any loss in case of your death.” 


Appellant’s brief emphasizes that statement. It is indefinite and does not men- 
tion any of the terms or conditions of the first policy or suggest any phrasing or 
principle upon which one can lay a finger to show an agreement which would sup- 
plement the terms of the policy. It does not purport to be evidence of any agreement 
between Baker and the company, or any representative of the company, or any con- 
versation between Baker and J. H. Rountree. It is not evidence of any contract or 
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a change of any terms of the previous contract. If it could be so construed it would 
be inadmissibie for the purpose of varying the terms of the first contract. 

[23] So far it relates to the second contract it shows only a purpose of Baker, 
or something in the mind of Baker, in relation to the kind of insurance he would 
take out. There is a statement that the two policies were to be the same. That 
would not affect the terms of either policy if they are in fact different. It would 
not support the defendant’s theory, because it does not purport to explain what the 
purpose of the policies were to say that the two were the same. 

[24, 25] Charles Rountree was sworn for the defendant and related the same 
statement sworn to by Hunt. The conversation with Baker was before taking out 
insurance, and Baker explained it that in case he and the president should die the 
company would receive the amount of the policies, and the reason why they would 
receive the amount of the policies was because it was for the loss of the services of 
himself and J. H. Rountree. He stated to Charlie the amount of the policies held 
by himself and J. H. Rountree. This was offered probably as an admission of 
Baker as to the character of the insurance he expected to take out. The testimony 
leaves it uncertain as to whether Baker talked to the witness further after the insur- 
ance was written or not. If Baker had made such statements after the policies were 
received, it was the understanding of the witness of Baker’s understanding 
of the purport of the contracts. It does not purport to be Baker’s ad- 
mission as to any fact or any verbal agreement that he had with the 
president of the company, but only a statement of what Baker understood the 
contracts, the two insurance policies, contained or would contain. If Baker had been 
alive and on the stand it would not have been permissible for him to state his under- 
standing of the meaning of the written contracts. 22 C. J. 515. Certainly his hear- 
say statement would not be competent evidence to show what the contract was. Ad- 
Ct oo to mere matters of opinion are not competent as evidence of a fact. 22 

[26] The plaintiff also offered to show by this witness that one of J. H. Roun- 
tree’s policies was surrendered on a cash payment of $3,015.18, and that Baker, as 
treasurer of the company, ordered the same to be credited to the company as the 
proceeds of the policy. This is offered as an admission by Baker that the policies 
were an insurance only of services. The evidence was not admissible for that pur- 
pose, for one reason because the policy of Rountree was not put in evidence, nor is 
there any evidence of its terms and conditions. 

VI. None of the parol evidence was offered to explain any alleged ambiguous 
word or phrase in either policy or either application. If the term “business asso- 
ciate” is ambiguous, it is explained in the application and in the testimony of J. H. 
Rountree, who stated Baker’s position: He was treasurer of the dry goods com- 
pany. One thing seems certain, that Baker intended to have no uncertainty about 
the terms of the second policy. -The equivocal phrase in the application for the first 
policy, “if no interest appears,’ was replaced in the amended application for the sec- 
ond policy by “balance if any.” The limited relation of the beneficiary expressed 
in the word “creditor” was replaced by “Business associate,’ which was shown to 
mean “treasurer,” with all the duties and responsibilities pertaining to that office. If 
any doubt existed as to how far in the chartcter of creditor the company would be 
protected, there was no doubt that as “treasurer” it could insure Baker’s life against 
any losses occurring through his management. Instead of or after the words “as 
its interest may appear,” it would have been easy to insert some such phrase as “if 
still in the employ of the company,” or, “if the relation of business associate con- 
tinues,” to express that no interest appears if insured has severed his relations with 
the company. It may be said that only stock phrases were used; but Baker was not 
inept in the use of language. He was capable of expressing what he meant when 
he said “balance if any,” replacing “if no interest appears.” 


Appellant’s argument would read into each policy language not in the writing, 
and read out of it the fatal phrase, “balance if any.” According to appellant the 
loss would be payable to the insured’s estate on the remote contingency that he would 
have severed his relation to the company at the time of his death. In his applica- 
tion for the second policy Baker said: “I do not contemplate any change of occupa- 
tion.” That probably was in the printed form, but all the evidence regarding Baker 
tends to show the same. It was not in his mind that he would ever sever his re- 
lationship with the dry goods company as long as he lived. He expected to die 
in the harness. And he did not have an expectation that his estate should receive 
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any proceeds of the policy only on a contingency which he never expected to happen. 
On the contrary, his conduct and his modification of the application) and the policy 
show that he expected his estate certainly to benefit by the policy. 

[27] Appellant lays stress upon Mr. Baker’s character, as a factor in interpreting 
the contents. Insurance policies are like official bonds—not written with a view to 
be affected by an impeccable character, such as Mr. Baker’s. Doubtless, as appellant 

contends, Mr. Baker’s integrity was so unquestionable and his efficiency so perfect 

that the company was not likely to suffer any loss except that of his services. But 
insurance policies and applications for insurance policies, come in forms that apply 
generally. The dry goods company would suffer just as much by the loss of his 
services by resignation or permanent disability as they would by death, but the 
company had not prepared a form of policy to meet such contingency. This new kind 
of insurance which Mr. Smith, the agent, was thrusting upon the attention of these 
officials had not assumed the importance which required a special form for it, so 
the insurance actually written was a life policy in the usual form, and nothing was 
written in to indicate an intention which would support appellant’s theory of the 
Se There is no room for interpretation of either policy in any other way than 
as it reads. 

[28] The trial court allowed to the defendant a credit for all the premiums paid 
by it, and interest from the time of the death until the time of the trial. The de- 
fendant claims that in any event interest should be allowed on the premiums paid 
from the time they were paid. ‘The statute, section 6491, R. S. 1919, provides that 
interest may be allowed at the rate of 6 per cent. “on accounts after they become 
due and demand of payment is made.” This must be classed as an account. No 
entry appears on the books of the company charging Baker with those payments 
at the time they were made. No demand appears anywhere for those sums at any 
time, so we can therefore find no law for the allowance of interest. It is conceded 
that the insurance was for the benefit of! the defendant and on respondent’s theory 


it had that protection during the continuance of Baker’s life, against any loss which 
it might sustain through him. Sometimes insurance of that kind is taken out in 
lieu of an increase of salary. 

We think the trial court correctly solved all the questions presented, and accord- 
ingly, the judgment is affirmed. 


All concur, except Walker, C. J., and Blair, J., who dissent. 


SCHELL v. METROPOLITAN LIFE INS. CO. (No. 20099). 
St. Louis Court of Appeals. Missouri. March 6, 1928. 
3 Southwestern Reporter (2d) 269. 

2. INSURANCE—REASONABLE CONDITION IN LIFE POLICY REQUIR- 
ING PROOF OF DEATH IS ENFORCEABLE UNLESS EXPRESSLY OR 
IMPLIEDLY WAIVED. 

A reasonable condition in a policy of life insurance requiring proof of death to 
be made is valid and enforceable, unless expressly or impliedly waived, or unless 
insurer is estopped to insist upon compliance, 

(For other cases, see Insurance, Dec. Dig. § 536). 

3. INSURANCE—WAIVER OF PROOF OF DEATH OF INSURED MAY BE 
IMPLIED BY WORDS OR CONDUCT OF INSURER’S OFFICERS OR 
AGENTS. 

Waiver of proof of death need not be express, but may be implied from words 
or conduct of insurer’s authorized officers or agents inconsistent with an intention 
to insist on proof. 

(For. other cases, see Insurance, Dec. Dig. § 558[2]). 


4, INSURANCE—NO FORMALITY IS REQUIRED IN FURNISHING 
“PROOF OF DEATH” OF INSURED UNLESS POLICY SO REQUIRES. 
Proof of death is defined to be more or less formal evidence furnished insurer 

by claimant under policy of fact that death has occurred, the particulars thereof 

and the data necessary to enable the insurer to determine its liability, and no formal- 
ity is essential in furnishing proof of death unless policy so requires. 
(For other cases, see Insurance, Dec. Dig. § 543.) 











5. INSURANCE—TERMS OF LIFE INSURANCE POLICY REQUIRING 
PROOF OF DEATH HELD NOT TO PROVIDE FOR FORFEITURE ON 
FAILURE OF PROOF, BUT MERELY FOR DEFERRING PAYMENT. 
Terms of life insurance policy requiring proof of death of insured held not 

to forfeit the insurance for failure to make proof, but merely to defer payment 

until the proof should be made. 

(For other cases, see Insurance, Dec. Dig. § 539[5]). 


6. INSURANCE—EVIDENCE HELD TO JUSTIFY INFERENCE OF WAIV- 
ER OF PROOF OF DEATH OF INSURED, ABSENT MORE THAN 
SEVEN YEARS, OTHER THAN WAS FURNISHED. 

In action on life insurance policy, evidence of insurer’s apparent indifference 
to furnishing of proof of death before action was brought held sufficient to justify 
inference that insurer waived furnishing of proof of death other than was furnished 
prior to commencement of action—namely, unexplained absence of insured for seven 
years. 

(For other cases, see Insurance, Dec. Dig. §665[8]). 

Appeal from St. Louis Circuit Court; Wilson A. Taylor, Judge. 

“Not to be officially published.” 

Action by Veronica Schell against Metropolitan Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Fordyce, Holliday & White and Walter R. Mayne, all of St. Louis, for appel- 
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A. F. C. Blase, Durward S. Brown, and W. D. Chapman, all of St. Louis, for 
respondent. 

Sutton, C. This is an action on an insurance policy issued on the life of the 
plaintiff's husband and made payable to plaintiff as beneficiary. The action was 
commenced on February 2, 1922. By the terms of the policy sued on, defendant, 
in consideration of the payment of specified annual premiums, promises to pay plain- 
tiff $1,000 “upon receipt of due proof of the death of the insured.” The policy was 
issued on October 29, 1910. The first annual premium was paid upon the issuance 
of the policy, and succeeding annual premiums were payable each year on October 
29th. All the annual premiums were paid up to and including October 29, 1913. 
The insured disappeared on October 7, 1914, and had not since been seen or heard 
from at the time of the trial, which was had on December 7, 1926. Default was 
made in the payment of the premium due on October 29, 1914. At that time the pol- 
icy had a cash surrender value of $22, and the insured was entitled to that amount 
in cash, or paid-up insurance for $72, or extended insurance for $1,000 for the period 
of three years, at his option. The insured not having exercised his option, the 
policy was automatically continued in force for $1,000 for a ‘period of three years 
from October 29, 1914. 

The trial, which was had before the court and a jury, resulted in a verdict and 


judgment in favor of plaintiff for the face amount of the policy, with interest, and 
the defendant appeals. 


The defendant assigns error here upon the refusal of its instruction in the 
nature of a demurrer to the evidence. he grounds of this assignment are: (1) 
That the evidence fails to show that the death of the insured occurred within the 
duration of the’ policy; and (2) that the plaintiff failed to make proof of death as 
required by the policy. 

The evidence shows that the insured resided, with his family in the city of St. 
Louis; that he worked continuously for the Union Electric Light & Power Company 
as a lineman for a period of five years next before his disappearance; that he was 
a man of industrious habits, rarely ever unemployed; that he provided suitably for 
his family; that he had four children the oldest six or seven years of age and) the 
youngest yet unborn; that he was never derelict in his duties to his family; that 
there was no quarrel or unpleasantness between him and his wife; that they lived 
happy and contented together; that there was no word or suggestion from him in- 
dicating in any way an intention to desert his family, and there was nothing to show 
any motive whatever for his doing so; that he had never before deserted or mis- 
treated nis family, but had always treated them as a husband and father ought; 
that about 7:30 o’clock in the morning on October 7, 1914, he left his home to go 
to his work, as was his custom; that he was never afterwards seen or heard from; 
that the plaintiff, who was then pregnant and within one month of her encouchment, 
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made inquiry of the Union Electric Light & Power Company, with whom the in- 
sured was employed, and made such other inquiry as she was able to make, iy view 
of her helpless condition and humble circumstances, without avail. 

[1] Is it probable under these facts that the insured voluntarily abandoned his 
home and family? It is difficult to believe that he suddenly developed into such a 
monstrous creature. Vcluntary abandonment is utterly out of keeping with his nature 
and charater as shown by his previous conduct and habits. His unexplained ab- 
sence for a period of seven years affords a rebuttable legal presumption of his death 
at some time during that period, which becomes conclusive in the absence of evi- 
dence to the contrary It is true there is no legal presumption from such absence 
alone that death occurred at any particular time within the period of seven years, 
but there is a legal presumption of death at some time within that period. And it 
is generally held that evidence of character, habits, domestic relations, and the like, 
making the abandonment of home and family improbable and showing a want of all 
those motives which can be supposed to influence men as to such acts, may be suffi- 
cient to raise the presumption of death, or from which the death of one absent 
or unheard of may be inferred, without regard to the duration of such absence. 
It is so held by the courts of last resort in this state. Bradley v. Modern Wood- 
men of America, 146 Mo. App. 428, 124 S. W. 69; Hancock v. American Life Ins. 
Co., 62 Mo. 26; Springmeyer v. Woodmen of the World, 144 Mo. App. 483, 129 
S. W. 273. There ought to be no question that the evidence in this case is suffi- 
cient to afford an inference of the death of the insured at or near the time of his 
disappearance. 

[2-5] A reasonable condition in a policy of life insurance requiring proof of 
death to be made is valid and enforceable, and the claimant under the policy will not 
be relieved against failure to comply therewith unless the insurer has lost his right 
to insist on compliance by waiver or estoppel. Waiver of proof need not be «xpress, 
but may be implied from the words or conduct of the insurer’s authorized officers 
or agents inconsistent with an intention to insist on proof, and calculated to lead the 
claimant to believe proof will not be insisted on. Proof of death is defined to be 
the more or less formal evidence furnished the insurer by the claimant undér the 
policy of the occurrence of death, the particulars thereof, and the data necessary 
to enable the insurer to determine its liability. We do not see, though, why any 
formality should be essential, unless the policy so requires, since the law regards 
substance rather than form. Certain it is that such proof is not intended as a mere 
device to enable the insurer to evade its just obligations under the policy, but it is 
intended merely as a means of furnishing the insurer with the facts from which 
it may determine its liability. The policy in the present case does not require that 
proof of death be made within any specified time, nor does it prescribe what the 
proof, shall consist of, or in what form it shall be made, but merely requires “due 
proof of the death of the insured” before the policy shall become payable, or, to 
be more exact, the defendant under the terms:of the policy promises to pay plain- 
tiff $1,000 “upon receipt of due proof of the death of the insured.” This language 
of the policy does not forfeit the insurance for failure to make proof, but merely 
defers payment until proof is made. Lenox v. United Insurance Co., 3 Johns. Cas. 
(N. Y.) 224, loc. cit. 227. , , : 

[6] The evidence in this case shows, without dispute in the record, that about 
two months after the disappearance of the insured, plaintiff went to the office of 
defendant’s superintendent in the city of St. Louis, informed him of the disappear- 
ance of the insured, and made claim for the payment of the policy, and the super- 
intendent informed her that she could not get anything under the policy without 
the insured’s signature, which we interpret to mean that defendant denied liability 
under the policy as for the death of the insured, but conceded that something 
might be paid, presumably the cash surrender value of the policy, but that this could 
not be paid without the insured’s signature. There was no suggestion that liability 
was denied for want of proper proof of death, or that further information or data 
relative to the disappearance of the insured was desired. 


Moreover, on September 17, 1921, less than a month before the expiration of the 
7-year period of unexplained absence of the insured, plaintiff through her attorney 
wrote the defendant a letter directed to the defendant at its home office in New York 
City. The manager of defendant’s claim department, called as a witness on behalf 
of defendant, testified relative to the receipt of this letter. Defendant did not, 
however, offer the letter in evidence. But it sufficiently appears from the record that 
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the letter contained a statement of the disappearance of the insured on’ October 17, 
1914, and demanded payment of the policy. The defendant made no response to 
the letter, so far as the record shows. There was no hint or suggestion given by 
defendant that it was not satisfied with the information it had obtained relative to 
the death or disappearance and absence of the insured, or that any further informa- 
tion was desired in order to determine its liability. In fact, there was never any 
intimation on the part of defendant that it intended to deny liability for the want 
of proper proof of death, prior to the commencement of this action. And the de- 
fendant insisted at the trial, and still insists here, after full development of the facts 
relative to the insured’s unexplained disappearance and absence, that the facts de- 
veloped wholly failed to show the death of the insured within the duration of the 
policy, and were utterly insufficient to make a case for the jury on that issue. In this 
state of the record we are asked to turn the plaintiff around and send her out to 
no purpose but to bring a new suit on the same facts. The lack of concerré mani- 
fested by defendant relative to proof of death prior to the commencement of this 
action is remarkable, to say the least, in view of the lively concern it has since 
manifested thereabout. 

We think the jury under all the facts before them might reasonably have drawn 
the inference that the defendant intended to waive the furnishing of further proof 
or particulars relative to insured’s death than was furnished prior to the commence- 
ment of the action. 

The commissioner recommends that the judgment of the circuit court be affirmed. 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion of 
the court. 

The judgment of the circuit court is accordingly affirmed. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


ELLIS v. METROPOLITAN LIFE INS. CO. OF NEW YORK 
(Ford, Interpleader). (No. 19945.) 
St. Louis Court of Appeals. Missouri. March 6, 1928. 
Rehearing Denied March 20, 1928. 
3 Southwestern Reporter (2d) 397. 

2, INSURANCE—UNDER FACILITY OF PAYMENT CLAUSE INSURER 
HELD UNDER NO GREATER OBLIGATION TO PAY INSURED’S AD- 
MINISTRATRIX, NAMED AS BENEFICIARY, THAN PERSON INCUR- 
RING EXPENSES FOR INSURED. 

Under industrial life policy naming administratrix as beneficiary, containing 
facility of payment clause permitting insurer to pay to executor or administrator 
of insured unless payment should be made by it, among others, to person appearing 
to insurer to be equitably entitled thereto through having incurred expenses om be- 
half of insured, insurer was under no greater obligation to pay administratrix of 
insured than person who incurred expenses in behalf of insured by furnishing him 
board and lodging in amount greater than face of policy. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

3. INSURANCE—PERSON FURNISHING INSURED BOARD AND LODG- 
ING HELD POSSIBLE BENEFICIARY OF INDUSTRIAL LIFE POL- 
iy. 

Where industrial life policy contained facility of payment clause permitting 
insurer to pay insured’s executor or administrator unless it paid, among others, any 
person appearing to be equitably entitled thereto through having incurred expenses 
on behalf of insured, person who furnished insured board and lodging to extent of 
amount greater than face of policy was within designation of policy as possible 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 


4. INSURANCE—PERSON FURNISHING INSURED BOARD AND LODG- 
ING HELD ENTITLED TO PROCEEDS OF INDUSTRIAL LIFE 
POLICY AS AGAINST INSURED’S ADMINISTRATRIX. 

Under evidence showing: that insured applied for industrial policy containing 
facility of payment clause permitting payment to be made to insured’s executor or 
administrator unless made, among others, to any person appearing to insurer to 
be equitably entitled thereto through having incurred expenses on behalf of insured, 
and asked that person who furnished him board and lodging be made beneficiary, and 
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that application so requested and that insured gave policy to such person, who kept 
it and paid premiums on it, in view of fact that such person had furnished insured 
with board and lodging to amount greater than face of policy when it was issued she 
was. entitled to proceeds thereof as against insured’s administratrix. 

(For other cases, see Insuratice, Dec. Dig. § 583[2].) 

Error to St. Louis Circuit Court; John W. Calhoun, Judge. 

“Not to be officially published.” 

Action by Anna May Ellis against the Metropolitan Life Insurance Company 
of New York, in which Laura Ford, administratrix of the estate of Albert Ford, 
deceased, interpleaded. Judgment requiring defendant insurance company to pay 
certain money into court and ordering it to be paid to Laura Ford, as administratrix, 
and plaintiff brings error. Reverséd and remanded, with directions. 

John A. Davis and S. E. Garner, both of St. Louis, for plaintiff in error. 

Walter R. Mayne, of St. Louis, for defendant in error. 

Marsalek, Stahlhuth & Godfrey, of St. Louis, for interpleader in error. 

Becker, J. This is an action instituted by Anna May Ellis against the Metro- 
politan Insurance Company on an insurance policy issued by it on the life of Albert 
Ford. The insurance company filed an answer admitting that it issued the policy 
in question on the life of Albert Ford, and defending on the ground that Laura 
Ford, the mother of the said insured, had presented to said company a copy of her 
letters of administration as administratrix of the estate of said insured, deceased, to- 
gether with due proof of death, and had made demand on said company for the 
proceeds of the policy, and that said plaintiff, Anna May Ellis, had also made de- 
mand for the proceeds of the policy, and requesting the court to order said Laura 
Ford, administratrix, to interplead in said cause. In due course said Laura Ford, 
administratrix, filed her answer and interpleader. 

On the trial of the case to the chancellor, plaintiff, Anna May Ellis, adduced 
several witnesses. The insurance company offered no evidence, and the defendant, 
Laura Ford, administratrix, contented herself with proof of her appointment as ad- 
ministratrix of the estate of Albert Ford, deceased. A judgment resulted requiring 
the insurance company to turn over to the registry of the court $623 and stand dis- 
charged, with a dismissal of plaintiff’s bill, and further ordered the fund paid over 
to Laura Ford, administratrix, after deducting all costs. Anna May Ellis, plaintiff, 
in due course appealed, which appeal she thereafter voluntarily dismissed and later 
sued out this writ of error. 

The assignment of error here urged is that the judgment of the trial court was 
for the wrong party, and that the court erred in directing the clerk to pay over to 
the administratrix the proceeds of the policy in question. 

An examination of the record before us has brought us to the conclusion that 
the contention of the plaintiff in error is correct. The policy in question is what 
is termed an industrial policy and, according to its terms, upon the death of the 
insured is payable upon receipt of proof of the death of the insured, and upon 
surrender of the policy and evidence of premium payments, to the executor or ad- 
ministrator of the insured unless payment be made under provisions of a facility 
of payment clause, which provides that the company may make payment provided 
therein to the husband or wife or any relative by blood or connection by marriage 
of the insured, or to any other person appearing to said company to be equitably 
entitled to the same by reason of having incurred expenses on behalf of the in- 
sured, or for his or her burial, and that the production of a receipt signed by either 
of said persons, or of other proof of such payment to either of them, shall be con- 
clusive evidence that all claims under its policy have been satisfied. 

The record discloses that. Albert Ford, in April 1921, moved into the home of 
Anna May Ellis. plaintiff below, agreeing to pay Mrs. Ellis $7.50 per week for his 
room, board, and laundry work; that Ford continued to live at the -Ellis home until 
August, 1924; that throughout said period Ford had little or no employment and 
paid nothing to Mrs. Ellis for his room, board, and laundry work; that in the early 
part of May, 1923, Ford, through Harrv Alter, an agent of the Metropolitan Life 
Insurance Company, made written application for a policy of insurance, and that 
the said company issued the industrial policy on the life of said Ford herein sued 
on; that in said written application for insurance Ford requested that Mrs. Ellis 
be named his beneficiary therein. According to Alter, the agent of the insurance 
company, Ford. at the time of the signing of the application, told him that he 
(Ford) owed Mrs. Ellis money for which reason he wanted her named as benefi- 
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ciary, and that when the policy was issued he delivered it to Albert Ford, the in- 
sured, who, in his presence, turned it over to Mrs. Ellis, who paid the weekly prem- 
‘ums and retained possession of the policy and receipt book until the time he left 
the employ of the company in April, 1924. There is other testimony, undisputed, to 
the effect that Mrs. Ellis continued to pay the premiums and retained possession of 
the policy and receipt book up until the time of Ford’s death on March 20, 1925. 

Mrs. Ellis, as set out above, was not named the beneficiary in the policy as 
requested by Ford’s written application therefor, and Alter, the agent of the insur- 
ance company who took the application and made delivery of the policy in question, 
on cross-examination testified that applications of the Metropolitan Life Insurance 
Company for industrial insurance policies had a separate form accompanying them 
for designation of beneficiary,: and that in making his application Ford wrote Mrs. 
Ellis’ name on such form as beneficiary, and that he (Alter) sent it to the office 
of the insurance company with the application. He further testified that “policies 
don’t always come back in industrial insurance just as the application for them 
are made; it is only in the bigger policies that they do”; that when he got the 
policy back he delivered it, but that he did not look at the policy to see if Mrs. 
Ellis’ name appeared in it as beneficiary; that he had about 50 policies at that time 
to deliver, and that he did not pay much attention to it. 

Two witnesses other than Mrs. Ellis and Harry Alter testified as to Ford living 
at the home of Mrs. Ellis; that he was indebted to her for board, lodging, and 
washing, and that Ford took out the policy intending that Mrs. Ellis should be 
named beneficiary therein; that Mrs. Ellis paid the premiums, and at all times up 
to the time of his death retained the policy and premium book. 


[1] Where, as here, an insurance company is sued on a policy and it is ruled 
by the court that the company pay the amount due on the policy into court, and 
the various claimants are required to interplead, the proceeding is an equitable one 
in which the duty devolves upon us to pass upon the facts. State ex rel. Bradley 
et al. v. Trimble et al., Judges (Mo. Sup.) 289 S. W. 922; Bush v. Kansas City 
Life Ins. Co. (Mo. Sup.) 214 S. W. loc. cit. 178. 

(2, 3] Here the administratrix of the estate of the insured deceased, whq has 
not the policy in her possession, claims the proceeds of this industrial policy solely 
upon the argument that the policy specifies that it is payable to the executor or 
administrator of the insured. But the answer to that is apparent from a reading 
of the terms of the policy, namely, that the proceeds of the policy are not by its 
terms payable to the executor or administrator absolutely and in any event, but 
by the terms of the facility of payment clause, the company is empowered to make 
payment to the executor or administrator of the insured unless payment be made 
by it, among others, to any other person appearing to said company to be equitably 
entitled to the same by reason of having incurred expenses on behalf of the insured. 
So the insurer was under no greater obligation to pay the amount of the policy to 
Mrs. Ford, the administratrix named in the policy as beneficiary, than to Mrs. 
Ellis, who clearly, in our view, under the evidence, falls within one of-the classes 
of persons designated in the facility of payment clause. Schlereth v. Neely (Mo. 
App.) 285 S. W. 168, loc. cit. 170; Clarkston v. Met. Ins. Co., 190 Mo. App. 624, 
is S. W. 437; Kelly v. Prudential Ins. Co., 148 Mo. App. loc. cit. 257, 127 S. W. 

[4] Ford, the insured, took out the policy for the purpose of protecting his 
creditor, Mrs. Ellis, and in his application he specifically requested that she be 
named beneficiary in the policy if issued. Plaintiff’s agent himself testified that he 
sent in the application with Ford’s written request that Mrs. Ellis be so named as 
beneficiary. In addition, upon delivery of the policy Ford immediately, in the 
fresence of the agent, turned over the policy to Mrs. Ellis, who kept it in her 
possession continuously from that time until the date of the trial. Furthermore, 
Mrs. Ellis paid every premium on the policy since its issue. It stands uncontra- 
dicted that Ford had been living at the home of Mrs. Ellis for a period of more 
than two years prior to the issuance of the policy under an arrangement whereby 
he was to pay $7.50 per week for his room, board and laundry work. It is a 

_ simple problem in mathematics to figure that he was indebted to Mrs. Ellis at the 
time he took out the policy for more than the face thereof. In this situation, as 
between the contending parties to this fund, we have reached the conclusion that 
Mrs. Ellis is entitled thereto and that the trial court erred in rendering judgment 
in favor of Mrs. Ford, administratrix. Our conclusion is in keeping with the 
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authority of the following cases: Wallace v. Prudential Ins. Co., 174 Mo. App. 
110, 157 S. W. 1028; Wilkinson v. Met. Life Ins. Co., 63 Mo. App. 404; Wilkinson 
v. Met. Life Ins. Co., 64 Mo. App. 172; Jones v. Prudential Ins. Co., 173 Mo. 
App. 1, 155 S. W. 1106. th 

We accordingly reverse the judgment and remand the cause, with directions 
to the trial court to set aside its judgment heretofore rendered, and to enter a 
new decree in accordance with the views herein expressed. 

Daues, P. J. and Nipper, J., concur. 


BAKER v. KEET-ROUNTREE DRY GOODS CO. (No. 25957.) 
Supreme Court of Missouri, in Bane. March 17, 1928. 
Southwestern Reporter (2d) 1003. 

1. INSURANCE—POLICY PAYABLE TO CORPORATION AS INTEREST 
MAY APPEAR, BALANCE IF ANY TO INSURED’S BENEFICIARIES, 
CONTEMPLATED ASCERTAINMENT OF BALANCE BY ADJUST- 
MENT BETWEEN BENEFICIARIES. 

Policy payable to corporation of which insured was treasurer as its interest 
may; appear, balance if any to insured’s executors or assigns, beneficiaries, contem- 
plated only balance on adjustment between beneficiaries, and did not refer to balance 
after considering loans and advances on policy which would be determined by 
circumstances occurring after the contract was writtert. 

(For other cases, see Insurance, Dec. Dig. § 591.) 


2. INSURANCE—UNDER POLICY PAYABLE TO CORPORATION AS 
INTEREST APPEARS, BALANCE TO INSURED’S REPRESENTA- 
TIVES, INTEREST AS BENEFICIARY IS NECESSARY TO WARRANT 
PAYMENT TO COMPANY. 

_ Under policy payable to corporation of which insured was treasurer, as its 

interest may appear, balance if any to insured’s executors or assigns, beneficiaries, 

company’s interest as beneficiary must appear to warrant payment of proceeds to it. 
(For other cases, see Insurance, Dec. Dig. § 591.) 


3. INSURANCE—CORPORATION HAD LIEN ON PROCEEDS OF POLICY 
INSURING TREASURER FOR PREMIUMS PAID, THOUGH NOT 
MENTIONED IN POLICY. 

Where corporation advanced money to pay premiums on policy insuring treas- 
urer payable to corporation as its interest may appear, balance if any to insured’s 
executors or assigns, beneficiaries, corporation had right to collect money on 
policy, even though insurable interest had terminated, and retain what might be 
due for premiums advanced not as beneficiarv but as having lien for advancements, 
though not named in policy; advanced premiums being due company as soon as 
treasurer resigned or whenever demanded. 

(For other cases, see Insurance, Dec. Dig. § 590.) : 


4. INSURANCE—CORPORATION HELD NOT ENTITLED TO PROCEEDS 
OF POLICY ON LIFE OF ITS TREASURER PAYABLE TO CORPORA- 
TION AS ITS INTEREST APPEARS, BALANCE IF ANY TO IN- 
ara BENEFICIARIES, BUT ONLY TO AMOUNT OF ADVANCE- 
Under policy payable to corporation, of which insured was treasurer, as its 

interest may appear, balance if any to insured’s executors or assigns, beneficiaries, 

corporation was not entitled to entire amount of policy as beneficiary, where treas- 
urer died while in employ of corporation, on theory that either estate or corpora- 
tion could have insurable interest on treasurer’s death depending on treasurer’s con- 
tinued connection with corporation, but was entitled only to amount of advance- 
ments on policy as creditor to such extent. 

(For other cases, see Insurance, Dec. Dig. § 591.) 

Walker, C. J., and Blair, J., dissenting. 

On motion for rehearing. Motion overruled. 

For former opinion, see 2 S. W. (2d) 733. 

Mann & Mann, of Springfield, for appellant. 

W. D. Tatlow, of Springfield, for respondent. 

Per Curiam. The motion of appellant for rehearing elaborately reargues the 
case and presents one point upon which perhaps the opinion was not sufficiently 
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clear. It is complained that we misconceived appellant’s position when we held 
that it took no account of the expression “balance if any,” in each policy, and 
on its theory it took all the proceeds of the policy or none. 

It has been strenuously contended from the start that defendant’s insurable 
interest in Baker’s life was in the value of his services and nothing else; that, if 
his connection with the dry goods company should be severed “for any other cause 
than death, * * * then the insurable interest would cease.’ 

If that means anything, it means that, while two beneficiaries are named, only 
one could have an insurable interest at the death; which one would depend upon 
Baker’s continued connection with the company. The conclusion is inevitable that 
either the company or Baker’s estate would take all the proceeds of the policy 
as beneficiary, or none, and that the interest of the company would not be capable 
of computation, but would be liquidated in the sum named in the policy. It is 
now argued that, in adjustment of the loss, there is always computation and a 
“balance” struck. 

[1] The terms of the contract contemplate only a balance upon an adjustment 
between beneficiaries. It does not mean a balance after considering loans, advances, 
pledges, and the like. They would be determined by the agreements and circum- 
stances attending such collateral incidents, occurring after the contracts were writ- 
ten. 

“To Keet-Rountree Dry Goods Company, its successors and assigns as its 
interest may appear; balance if any to the insured’s executors, administrator or 
assigns, beneficiaries.” 

[2] Balance of what? The face of the policy; the amount due the benefici- 
aries. Balance after what is deducted? No balance is provided for except to in- 
sured’s estate, after the insurable interest of the dry goods company is settled. “As 
its interest may appear,” it gets the money to settle that interest, and then the 
“balance if any” goes to the insured’s executors. The interest which must appear 
in order to leave a balance over is the company’s interest as beneficiary. That is 
the contract. 

On appellant’s theory, if it has an insurable interest, it gets it all. There 
could be no balance of the fund to pay to the other beneficiary as such. 

It is now said that a balance was struck when the judgment was rendered in 
this case. So it was, and that balance to insured’s estate was found after defend- 
ant’s interest appeared as creditor and was settled. But that judgment was con- 
trary to appellant’s theory; it repudiates the notion that it could have any interest 
as creditor. It demands the whole sum as beneficiary, with an interest measured 
not by computation but by the sum named in the policy. 

[3] It is said further that the dry goods company had a right to collect the 
money on the policy, even if its insurable interest had terminated, and retain what 
might be due it for premiums advanced. Why? Because it had lien for such 
advancements; not because it was named as beneficiary. It could do that and 
could collect what Baker owed it on that account, even if it had not been named in 
the policy at all. The fact that it is named as beneficiary gives it no more advan- 
tage in that way than any other stranger to the contract would have with a similar 
lien. The advanced premiums would be due to the company as soon as Baker 
resigned, or whenever demanded. That claim did not accrue on account of Baker’s 
death, but because the company advanced the money. 

[4] The balance adjudged to be paid to Mrs. Baker was after the advance- 
ments were deducted in favor of Keet-Rountree Dry Goods Company, as creditor. 
It was a creditor to that extent. It was a creditor, protected as such because named 
in the policy as beneficiary—then we have the application of plaintiff's theory, which 
the trial court adopted. But defendant vigorously denies that it was protected in 
the policy as creditor. It cannot claim that Baker’s estate ever owed it that money 
because it was named as beneficiary without abandoning its position maintained 
throughout. We must construe the contract as it reads, and appellant’s theory 
cannot be made to fit it. 

The motion for rehearing is overruled. 

Graves, Gantt, Atwood, and Ragland, JJ., concur. 

Walker, C. J., and Blair, J., dissent. 
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INDUSTRIAL LOAN & INVESTMENT CO. v. MISSOURI STATE 
LIFE INS. CO. (No. 4197.) 
Springfield Court of Appeals. Missouri. March 3, 1928, 
3 Southwestern Reporter (2d) 1046. 

2. INSURANCE—LAW AUTHORIZING SEIZURE OF CERTAIN PROP- 
ERTY AND “OTHER EVIDENCES OF DEBT” LIMITS SEIZURE TO 
EVIDENCES OF DEBT OF LIKE KIND AND CHARACTER (REV. ST. 
1919, § 1743). 

Rev. St. 1919 § 1743, authorizing seizure under attachment of certain property 
and other evidences of debt, held to limit evidences of debt, under the rule of 
ejusdem generis, to those of like kind and character to those specifically men- 
tioned. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

4. INSURANCE—INSURED’S OPTION TO TAKE SURRENDER VALUE 
OF POLICY IS NOT “EVIDENCE OF DEBT,” WITHIN LAW AUTH- 
ORIZING ATTACHMENT UNTIL OPTION IS EXERCISED (REV. ST. 
1919, § 1743). 

Option of insured to elect to take surrender value of an insurance policy held 
not to constitute an evidence of debt, within meaning of Rev. St. 1919, § 1743, 
at least until option has been exercised. 


(For other cases, see Insurance, Dec. Dig. § 590.) 


6. INSURANCE—INSURANCE POLICY WITH CASH SURRENDER VALUE 
HELD SUBJECT TO ATTACHMENT (REV. ST. 1919, § 1743). 
Insurance policy, with option of insured to take cash surrender value, held 

subject to attachment under Rev. St. 1919 § 1743, in behalf of a judgment creditor 

to extent of satisfying debt. 


(For other cases, see Insurance, Dec. Dig. § 590.) 


8. INSURANCE—CREDITOR CANNOT RECOVER PROCEEDS OF DEBT- 
OR’S INSURANCE POLICY AS PLEDGE, IN ABSENCE OF SHOWING 
POLICY WAS DEPOSITED AS COLLATERAL. 

Creditor held not entitled to recover proceeds of debtor’s insurance policy as 
pledge for payment of indebtedness, in absence of showing that policy was deposited 
with creditor as collateral or otherwise as security for indebtedness. 


(For other cases, see Insurance, Dec. Dig. § 222.) 

Appeal from Circuit Court, Greene County; Guy D. Kirby, Judge. 

Action by the Industrial Loan & Investment Company against the Missouri 
State Life Insurance Company. Judgment for defendant, and plaintiff appeals. 
Affirmed. 

Fred A. Moon, of Springfield, for appellant. 


Jourdan & English, of St. Louis, and Barbour, McDavid & Barbour, of Spring- 
field, for respondent. 


BarLey, J. This is an action in two counts to recover the cash surrender value 
of a life insurance policy issued to one Louis H. Mehaffie by defendant company. 
In the first count plaintiff claims as assignee of the purchaser at an execution 
sale of said policy. The levy and sale were based on a judgment and special execu- 
tion in an attachment suit brought by this plaintiff against the said Mehaffie. In 
its second count plaintiff claims to be the legal holder of said policy of insurance 
by reason of the fact that it acquired the same as a result of the policy being 
in its possession as a pledge or collateral to a loan made by it to the said Mehaffie. 
The answer was a general denial. Judgment was for defendant on both counts, 
and plaintiff has appealed. An opinion was rendered in this case at the last term 
of this court and a motion for rehearing sustained. 


The facts necessary to an understanding of the case may be stated as follows: 
The policy in question was issued by defendant, the insurer, to Louis H. Mehaffie, 
the insured, July 29, 1920, naming as beneficiaries his “executors, administrators, 
or assignees.” According to the terms of the policy it matured in 20 years, but 
had a cash surrender value on the 29th day of July, 1924, amounting to $1,090 at 
that time, among other options, the insured had:the right to “surrender this policy 
at the home office of the company for its cash value,” said option to be exercised 
within the period of 31 days after the due date of the premium, and if such option 
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were not exercised within that period of grace, the insurance would automatically 
continue as term insurance. 

. No question is raised concerning the indebtedness of Mehaffie to plaintiff, and 
the proof is that the indebtedness amounted to more than the surrender value of 
the insurance policy. An attachment suit, based on an allegation of nonresidence, 
was brought by plaintiff against Mehaffie, and the writ issued October 31, 1923. The 
sheriff executed the writ November 16, 1923, by levying upon and seizing, among 
other things, the insurance policy in question. Service was had by publication, 
and, on trial before the court January 19, 1924, judgment was for plaintiff, with 
special execution against the contents of+a lock box and this particular insurance 
policy. By virtue of said special execution the sheriff sold the insurance policy 
February 4, 1924, to W: N. George for the sum of $25. July 5, 1924, a letter was 
written to defendant insurance company by Mr. Moon, as attorney for W. N. 
George, advising said company that W. N. George had purchased the Mehaffie 
insurance policy at public sale and that he desired to collect the cash surrender 
value, and asked what papers the company would require for that purpose. On 
the 16th day of July 1924, defendant insurance company advised Mr. Moon by 
letter that they would be willing to pay the cash value upon receipt of a certified 
copy of the court proceedings under which the sheriff’s sale was made, together 
with the bill of sale and a release signed by the insured and W. N. George, and a 
surrender of the policy. It stands conceded that the policy was surrendered and 
demand made on defendant for the cash surrender value, within the period of 
grace, by Mr. George. 

The insured, Louis H. Mehaffie, was at the time a fugitive from justice, and 
it is a fair inference from the evidence that his signature to a release was, on 
that account, impossible to procure. Mr. George testified that “after the defendant 
company declined to pay me the cash surrender value on that policy in August, 
1924, I assigned it by delivering it to the Industrial Loan & Investment Company” 
(the latter being the plaintiff herein) ; that in reality he was representing plaintiff, 
ma an — of the company, when he purchased the insurance policy at the sher- 
1m s Sale. 

[1] The principal point briefed and argued by plaintiff is in relation to the 
validity of the attachment proceedings and execution sale of the insurance policy. 
The specific question as to whether or not an insurance policy having a cash sur- 
render value is subject to attachment and sale under execution seems never to have 
been decided by the appellate courts of this state. The policy in this case was what 
is known as a “20-pay life,” and was seized under! attachment prior to its maturity 
and at a time antedating the end of the policy year, when the insured, under the 
terms of the policy, had the option of taking the cash surrender value by notifying 
defendant and delivering the policy. Since the suit by attachment is purely statu- 
tory, the validity of the attachment must be considered in the light of our statutory 
law. Section 1743, R. S. Mo. 1919, provides that: 

“Under an attachment, the officer shall be authorized to seize,.as attachable 
property, the defendant’s account books, accounts, notes, bills of exchange, bonds, 
certificates of deposit, and other evidences of debt, as well as his other property, 
real, personal and mixed.” 

[2, 3] It will be noted that this statute first enumerates certain specific property 
subject to attachment and follows such enumeration with two general clauses. The 
first general clause is, “and other evidences of debt.” We think the rule of ejusdem 
generis would apply to that clause, so that the general clause would be limited to 
“evidences of debt” of like kind and character to those specifically mentioned. 
“General words in a statute do not explain or amplify particular terms preceding 
them, but are themselves restricted and explained by the particular terms.” Regan 
v. Ensley, 283 Mo. 297, 222 S. W. 773. 

[4] It is too plain for argument that the option of the insured to elect to 
take the surrender value of an insurance policy is not an evidence of debt at least 
until the option is exercised. Since the option had not been exercised at the time 
of the levy in this case, the policy did not fall within the statute in so far as 
being an evidence of debt. 

[5] Referring to the second general clause, shown in italics, it is apparent 
that the general words there used were never intended to be restricted by the pro- 
ceeding particular words relating to evidences of debt. The latter clause refers to 
“real, personal and mixed” property, and could not be circumscribed by reference 
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to a particular class of purely personal property. Where an act of the Legislature, 
containing general words following particular words, shows a clear intent to go 
beyond the class specifically mentioned, the rule of. ejusdem generis does not apply. 
State v. Smith, 233 Mo. 242, loc. cit. 257, 135 S. W. 465, 33 L. R. A. (N. S.) 
179. 


[6] It follows that the insurance policy in this case may be construed as at- 
tachable under the statute only upon the theory that it is personal property under 
the general clause last referred to. Is the option of the insured to take the cash 
surrender value “property”? ‘This right, if property, is incorporeal, but certainly 
something of value. Property is “nomen generalissimum and extends to every 
species of valuable right and interest.” McAlister v. Pritchard, 287 Mo. 494, 230 
S. W. 66. It is further held that: 


“In law and in the broadest sense ‘property’ means ‘a thing owned,’ and is 
therefore, applicable to whatever is the subject of legal ownership. It is divisible 
into different species of property, including physical things, such as lands, goods, 
money; intangible things, such as franchises, patent rights, copyrights, trademarks, 
trade-names, business good will, rights of action, etc. In short it embraces any- 
thing and everything which may belong to a man and in the ownership of which 
he has a right to be protected by law.” Ludlow-Saylor Wire Co. v. Wollbrinck, 
275 Mo. 339, 205 S. W. 196, loc. cit. 198; State ex rel. v. Barnett, 193 Mo. App. 
36, 180 S. W. 458, loc. cit. 460. 


The appellate courts of this state have construed life insurance policies having 
a surrender value to be property. In the case of Hubbard v. Kies, 219 Mo. App. 
397, 271 S. W. 844, it was held that in an assignment for the benefit of creditors 
which contained a general clause, “all other personal property,” a life insurance 
policy, having a cash surrender value and containing an assignment clause, was 
property and included in the assignment, although not specifically mentioned or 
referred to therein. It is, of course, self-evident that, if the right to exercise 
the option is purely personal to the insured and cannot therefore be exercised by 
a third person, then the right to elect to take the surrender value of an insurarice 
policy would be so uncertain and contingent in its nature that it could hardly be 
considered a thing of value in the hands of a third person, and consequently would 
not be property such as would sustain an attachment, at least prior to the time 
the insured may himself have exercised the option. However, our courts have 
held the right to exercise the option is not purely personal. It has been held that 
a life insurance policy such as we are considering, may be pledged to secure a debt, 
and that the pledgee, although having acquired possession of the policy prior to 
the date when the insured had the option to take its surrender value, could fore- 
close on the pledge and thereupon exercise the option by surrendering the policy 
to the insurance company after the pledgor’s right to the surrender value had 
matured, and would thereupon be entitled to the proceeds to be applied on his 
debt. Cornell v. Ins. Co., 179 Mo. App. 420, 165 S. W. 858. The right of the 
assignee of a life policy to convert it into a paid-up policy of insurance for her 
own benefit, by exercising at the proper time the insured’s option, has likewise been 
recognized. Bush v. Block and Titus, 193 Mo. App. 704, 187 S. W. 153. 


In an early case our Supreme Court held that a life insurance policy was a 
chose in action, and as such was assignable by mere delivery of the policy to a 


person having an insurable interest. Chapman v. MclIlwrath, 77 Mo. 38, loc. cit. 
45, 46 Am. Rep. 1. 


It would seem that, under these rulings a life insurance policy, such as we are 
considering, is property within the meaning of the general clause in our. attach- 
ment statute. The general rule elsewhere, however, is contrary to this view. In 
most jurisdictions where this question has arisen, a distinction is made between) the 
right of the insured to elect to take the cash surrender value as an incident to the 
surrender or cancellation of a policy and those cases in which, according to the 
terms of the policy, the money or a considerable portion of it is to be repaid insured 
in his lifetime as an endowment feature. This distinction is clearly shown in the 
case of Talcott v. Field, 34 Neb. 611, 52 N. W. 400, 33 Am. St. Rep. 662, where it 
is held that the amount due the insured at the end of the endowment period could 
not be reached by his creditors. In the case of Columbia Bank v. Equitable Life 
Assurance Society, 79 App. Div. 601, 80 N. Y. S. 428, it was held that where a 
tontine insurance policy provided that it should have no surrender value until the 
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completion of the tontine dividend period, that the policy was not subject to attach- 
ment before that time arrived. It was also held that:-: 

“When the right to receive the money is in existence, the demand then exists, 
and that demand would be subject to attachment; but the right to determine is not 
such a demand. The election preceded the existence of a cause of action against 
the defendant, as it could not have discharged its obligation until the legal holder 
of the policy had exercised the right to elect. A tender of the cash value of 
the policy on the completion of the tontine dividend period would not have dis- 
charged the defendant unless the legal holder of the policy had elected to accept 
that option.” ; 

The Columbia Bank Case seems tol be the leading case on this subject and has 
been followed in a number of jurisdictions. Farmers’ & Merchants’ Bank v. Na- 
tional Life Ins. Co., 161 Ga. 793, 131 S. E. 902, 44 A. L. R. 1184 (and note) ; 
Boisseau v. Bass, 100 Va. 207, 40 S. E. 647, 57 L. R. A. 380, 93 Am. St. Rep. 956; 
Biggert v. Straub, 193 Mass. 77, 78 N. E. 770, 118 Am. St. Rep. 449. 

In Marks v. Equitable Life Assurance Society, 109 App. Div. 675, 678, 96 N. 
Y. S. 551, loc. cit. 553, it was said that: 

“It seems to be settled that the assured’s interest in an unmatured policy of 
life insurance is not such as can be reached by attachment, unless the policy has, 
at the time the attachment is issued, a cash surrender value.” 

The decisions in New York are based upon their attachment statute, which, 
among other things, requires that there must be a demand in existence subject to 
garnishment at the time the attachment is issued. Our statute has no such pro- 
vision. In the case at bar the policy was payable to the insured’s executor, admin- 
istrator, or assigns, and had a surrender value that might be obtained by the insured 
at the end of the policy year after the attachment issued. We perceive no reason 
why this should not be construed as property sufficient to sustain an attachment. 
Under the holdings of our courts the right to exercise the option could be exer- 
cised by an assignee of the policy, or by a pledgee thereof. It would seem the 
same right could be exercised by a proper person or officer of the court who might 
become the lawful holder thereof, for and in behalf of a judgment creditor, at least 
to the extent of satisfying the creditor’s debt. 

[7] We are firmly convinced, however, that a life insurance policy cannot be 
bartered and sold as a chattel at a public sale on execution. Our statute does not 
contemplate that property of such character may be sold. The creditor has no right 
to collect more than his debt, and no person purchasing at a sale, if such were 
permitted, could acquire a greater right than the creditor might have. Locke v. 
Bowman, 168 Mo. App. 121, 151 S. W. 468. If policies of insurance of this char- 
acter could be sold to any person who might desire to speculate therein, it would 
result in interminable litigation and confusion and likewise would seem to be against 
public policy. Whitmore v. Lodge, 100 Mo. 36, 13 S. W. 495. 

In Heusner v. Life Insurance Co., 47 Mo. App. 336, loc. cit. 346, Thompson, 
J., uses this language in reference to the sale of a life insurance policy: 

“Such an instrument cannot be hawked about from hand to hand like a stock 
certificate, all the members of the stock exchange successively acquiring an interest 
in having a particular man die, when the state is interested in having him live. One, 
who is asked to purchase such an instrument as an investment or as a) speculation, 
is met at the threshold with the rule of public policy, which forbids one man from 
acquiring a speculative interest in the death, not in the life, of one who is a stranger 
to him. And, if he cannot acquire such an interest in the first instance by taking 
out a policy of life insurance on such person, he cannot acquire it by purchasing 
for speculative purposes a policy which has been taken out by, or on behalf of, 
some one who has an insurable interest in the particular life. The most that the 
rule of public policy will allow him to claim, in the case of such a purchase, is a 
reimbursement of his advances made in purchasing the policy, assuming that he has 
acted in good faith.” 

While in the case at bar the pretended purchaser of this policy elected to take 
the cash surrender value of the policy, he might (if he owned the policy) with 
equal propriety have elected to take a paid-up policy of life insurance payable to 
himself on the death of the insured, thus squarely invoking the rule of public policy 
mentioned in the Heusner Case. 


We are of the opinion that when an insurance policy is attached, as in this 
case, it should be placed in the hands of a receiver as provided by section 1754, 
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R. S. Mo. 1919, or, if no receiver be appointed, then the attaching officer should 
perform such duties and collect the amount due on the policy at the proper time 
and in the manner the policy provides, as he would a note or other obligation. 
Section 1758, R. S. Mo. 1919; Trigg v. Harris, 49 Mo. 176. 

The futility and injustice of permitting a public sale of a life insurance policy 
under an execution could not be better illustrated than in. this case. The sheriff’s 
return offered in evidence shows that he advertised and sold this policy of insur- 
ance for. the paltry sum of $25 to one W. N. George, an officer of plaintiff com- 
pany. The sheriff might, with equal propriety, sell perfectly good notes, stocks, 
or bonds on execution sales for one-tenth or less of their value to any person 
who might care to gamble on his chances of collection. The statute intends that 
such obligations be collected by an officer of the court and applied to the creditor’s 
debt. While it is our opinion that the surrender value of this policy constituted 
“property” which would sustain an attachment, yet it could be collected only by 
a proper officer of the court, the money to be applied by the court to plaintiff’s 
debt; that while the policy of insurance is not technically an evidence of debt, it 
was property of such a nature and character that it could not be sold, but the 
proceeds could be collected by the sheriff or receiver in the same manner as a note 
or other evidence of debt might be collectd by him, and at such time and in the 
manner provided by the terms of the policy. The pretended sale to George was, 
in our opinion, void, in so far as his obtaining rights under the policy are concerned. 
He took no title to anything except possibly the paper upon which the policy was 
written, which, of course, was valueless. It follows that his assignment of the policy 
to plaintiff cannot be upheld. 

[8] Plaintiff asserts it is entitled to recover on the second count of its petition 
on the theory that the policy could be applied to the payment of Mehaffie’s note 
by reason of a provision in the note that: 

“All moneys, bonds, or other securities or property of any nature or deposit 
with, or held by, or in the possession of said Industrial Loan & Investment Com- 
pany of Springfield, as collateral or otherwise, to the credit or for account of the 
makers, indorsers, or other parties hereto, or any of them, shall be and stand 
applied to the payment of this note.” 

This policy was in Mehaffie’s lock box in plaintiff’s office, but the record fails 
to show it was ever in charge of plaintiff or deposited by Mehaffie with plaintiff 
as collateral or otherwise to secure nis indebtedness. In fact Mr. George, an officer 
of the plaintiff company, testified that in so tar as he knew this policy was never 
held as collateral to this note at any time until after the sale under the attachment. 
We have held that plaintiff acquired no title to the policy through this sale, and 
therefore it cannot recover on such a theory. 

The judgment should be affirmed. It is so ordered. 

Cox, P. J., and Bradley, J., concur. 


TELFORD v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Third Department. March 29, 1928. 
New York Supplement 54. 

4. INSURANCE—PLAINTIFF CLAIMING RELEASE, INTERPOSED AS 
DEFENSE IN ACTION ON LIFE POLICIES, WAS PROCURED BY 
FRAUDULENT REPRESENTATION THAT IT WAS RECEIPT, COULD 
AVOID RELEASE AT LAW BY PROOF OF FACTS CLAIMED. 
Where plaintiff, suing to recover on life insurance policies, claimed that she was 

induced to execute general release in consideration for return by company of premi- 

ums paid within two-year contestable period by fraudulent representations that 
instrument was mere receipt, she was not required to apply to court of equity for 
relief, but, when release was set up as defense to her claim under the policies, she 
could avoid it at law by proof of her lack of assent induced by the deceit. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


5. INSURANCE—DEFENDANT PLEADING RELEASE AS NEW MATTER 
HAD BURDEN OF ESTABLISHING DEFENSE (CIVIL PRACTICE 
ACT, § 243). 

In action on life insurance policies, defense of general release was new matter 
deemed to be controverted under Civil Practice Act, § 243, by traverse, and the 
burden of establishing such defense rested on defendant. 

(For other cases, see Insurance, Dec. Dig. § 603.) 
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5. INSURANCE—FACTS HELD TO SHOW PLAINTIFF WAS NOT IN- 
DUCED TO EXECUTE RELEASE OF CLAIMS ON LIFE POLICIES BY 
FRAUD, BUT ESTABLISHED ACCORD AND SATISFACTION. 

In action on life insurance policies, in which company set up defense of general 
release in consideration of return of premiums within the two-year contestable 
period on rejection of policy claims because of insured’s fraudulent representations 
in application vitiating policies, undisputed facts showing that plaintiff accepted 
return of premiums in full settlement held to show as matter of law that release 
was not procured by false representation that it was a receipt, and established com- 
aeaenes and satisfaction when plaintiff cashed check received and surrendered 
policies. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Hill, J., dissenting. 

Appeal from Trial Term, Washington County. 

Action by Nora A. Telford against the Metropolitan Life Insurance Company. 
From a judgment for plaintiff against defendant for $11,680.56 damages and costs, 
after a jury trial, and from an order denying defendant’s motion for a new trial 
defendant appeals. Reversed on the law, and complaint dismissed. 

Argued before Van Kirk, P. J., and Hinman, Davis, Whitmyer, and Hill, JJ. 

Martin T. Nachtmann, of Albany, for appellant. 

John J. Finn, of Yonkers, for respondent. 

Hinman, J. The action was brought to recover the sum of $10,000 upon two 
policies of insurance, each in the sum of $5,000, issued by the defendant upon the 
life of one Samuel D. Telford, payable to his wife, the plaintiff. Both policies 
are dated February 4, 1924, and are absolutely identical in language except as to 
policy number. The insured died December 29, 1924, which was within the period 
mentioned in that clause in each of the policies reciting that the policy, “except 
for nonpayment of premiums, shall be incontestable after two years from the 
date of its issue.” Action was not commenced until May 19, 1927, more than two 
years after the date of the issuance of the policies. The complaint alleged two 
causes of action for recovery under the policies. The defenses, pleaded separately, 
were (1) that false and fraudulent misrepresentations, made in the application for 
the policies, vitiated the policies; (2) that plaintiff had executed and delivered a 
general release under seal on August 31, 1925, in consideration of a return of 
premiums; and (3) that the acceptance by the plaintiff of the returned premiums 
and surrender of the policies by her, with full knowledge of the situation, consti- 
tuted an accord and satisfaction. The plaintiff did not reply to any of the affirma- 
tive defenses contained in the answer. The defendant did not obtain an order direct- 
ing the plaintiff to reply (Civil Practice Act, § 274), nor an order for a separate 
trial of the issues raised by any of the affirmative defenses (Civil Practice Act, 
§ 443). At the trial, the plaintiff sought to prove and has obtained a verdict upon 
the theory that the general release was obtained from her by fraudulently misrep- 
resenting it to be a receipt. 

[1, 2] The general rule is that a contract induced by misrepresentation is valid 
until disaffirmed; that is, it is voidable, not void. To rescind the contract, the party 
defrauded must ordinarily act promptly on discovery of the fraud, and restore 
or offer to restore any consideration received thereunder, or seek in equity to 
rescind, offering in her complaint to restore anything received. McNamara v. 
Eastman Kodak Co., 232 N. Y. 18, 133 N. E. 113; Urtz v. New York, Cent. & H. 
R. R. Co., 137 App. Div. 404, 121 N. Y. S. 879. Concededly the plaintiff has never 
made or offered to make restoration of the returned premiums. : 

{3] There is an exception, however, to this general rule. When the deception 
induced by misrepresentation relates to the nature of the contract which another 
is thereby induced to execute, and produces such essential error that the person 
so tricked and deceived may be said to have never intended to make any contract 


whatsoever of the nature alleged, the so-called contract is deemed to have been- 


wholly void ab initio. In such a case there is no contract to be disaffirmed. It 
never existed by mutual consent. In such a case recission is not the remedy. As 
a contract, it is not susceptible of rescission. Whipple v. Brown Bros. Co., 225 
N. Y. 237, 121 N. E. 748, and cases cited. 

[4, 5] Plaintiff's theory came within that exception. She claims that she never 
intended to sign a release, but was tricked into doing so because it was called a 
receipt. On that theory the practice and pleading adopted by the plaintiff was 
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entirely proper. She was not obliged to appeal to a court of equity for relief, but, 
when the release was set up as a defense to her claim under the policies, she could 
avoid it at law by proof of her lack of assent, induced by the deceit. The defense 
of general release was new matter deemed to be controverted by traverse, and the 
burden of establishing such defense rested on the defendant. Civil Practice Act, 
§ 243; Boxberger v. New York, N. H. & H. R. Co, 237 N. Y. 75, 142 N. E. 
357; McNamara v. Eastman Kodak Co., 232 N. Y. 18, 133 N. E. 113. 

The main question is whether we can say as matter of law, upon undisputed 
and conceded facts, that there was a valid release or an accord and satisfaction 
and so intended by the plaintiff. The defendant moved for a directed verdict, 
which was denied, and the defendant excepted. The issue of fraud was submitted 
to the jury, who found for the plaintiff. The defendant moved to set the verdict 
aside and for a new trial on the usual grounds, which was denied. The defendant 
appeals from both the judgment entered upon the verdict and the order denying 
its motion for a new trial. 

[6] What are the undisputed or conceded facts? Samuel D. Telford obtained 
from the defendant the issuance of the two policies in question upon his life, dated 
February 4, 1924, and payable to the plaintiff, whom he had married November 7, 
1923. In his application for the policies he made representations (1) that he had 
never suffered from any ailment or disease of the lungs; (2) that he had never 
been an inmate of, or received treatment at, any asylum, hospital, sanitorium, or 
cure, except that he had tonsils removed at the Troy Hospital in December, 1922; 
(3) that he had never changed his residence for his health; and (4) that he had 
not consulted or been treated by a physician or physicians not named in said applica- 
tion within the last five years. Upon the trial, plaintiff conceded that if certain 
doctors were sworn they would testify as follows: 

“Dr. J. J. Rainey of 104 Second Street, Troy, N. Y., would say that he was 
consulted by and treated the insured in December, 1922; that Dr. R. H. Irish of 
507 Broadway, Troy, N. Y., would say that he was consulted by and treated the 
insured for some time beginning January 11, 1921; that Dr. Merrill J. King would 
testify that the insured was treated at the New York State Hospital from Febru- 
ary, 1921, until May 1921; that the physicians aforesaid were duly authorized to 
practice medicine under the laws of the state of New York, and were in good 
standing at the times referred to; that the relation of physicians and patient existed 
between them, and that the said Samuel D. Telford at the time was sick.” 

The New York State Hospital is known as Raybrook Sanitarium, and is a 
hospital for tubercular patients. Samuel D. Telford died of pulmonary tuberculosis 
on December 29, 1924. 


It would seem that the insured had made materially false and fraudulent repre- 
sentations, which he warranted to be true in his application for the policies, and 
which rendered the policies uncollectible if contested on that ground within two 
years after the date of issuance. Travelers’ Ins. Co. v. Pomerantz, 246 N. Y. 63, 
158 N. E. 21; Stanulevich v. St. Lawrence Life Ass’n, 228 N. Y. 586, 127 N. E. 
315; Baumann v. Preferred Accident Ins. Co. of New York, 225 N. Y. 480, 122 
N. E. 628; Patten v. United Life & Acc. Ins. Ass’n, 133 N. Y. 450, 31 N. E. 342. 
The appellant failed to contest the matter in court during the two-year period, for 
the reason that the plaintiff, having been informed that her policy claims had been 
rejected on account of breach of warranty, accepted the return of the premiums, 
signed the release in question, and surrendered the policies about September 1, 
1925. The contestability period expired in February, 1926. The respondent admitted 
on the trial that she believed that nothing could be collected on the policies when 
she accepted the return of the premiums and surrendered the policies, and that 
ghe continued to believe it until she met her present attorney in April 1927, at 
which time this action was started. The fair inference from the record is that she 
was advised that the defense of breach of warranty as to health and prior medical 
attendance and treatment was no longer available to the appellant, since the two- 
year period for contestability had run and the appellant had not made a contest 
during that period within the meaning of the incontestability clause of the policies; 
namely, by a lawsuit. Her counsel in his brief cites as authority for that conclu- 
sion Travelers’ Ins. Co. v. Syndecker, 127 Misc. Rep. 66, 215 N. Y. S. 276: Parton 
v. Metropolitan Life Ins. Co., 129 Misc. Rep. 493, 221 N. Y. S. 610; Northwestern 
Mut. Life Ins. Co. v. Pickering (C. C. A.) 293 F. 496, certiorari denied 263 U. S. 
720, 44 S. Ct. 229, 68 L. Ed. 524. We may assume that the contest contemplated 
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by the inconteStability clause is a suit, but, if:there was a valid release or an accord 
and satisfaction, there was no necessity for a contest:. The parties had a right 
to agree upon a settlement. It therefore became essential to a recovery by the 
respondent that the embarassment of the release be obviated by attacking its validity. 
If frauauiently obtained from her, the appellant would be compelled to accept the 
— oi i” deceit in now being unable to plead the fraud perpetrated upon it by 
the insu.ed. 

The issue thus created was: Did the release fairly represent the intention of 
the respondent at the time? Was she induced by deceit to sign a paper’ which was 
entirely different than the one she was asked and expected to sign? Was there 
a complete accord and satisfaction? 

We think she understood that she was about to make a final disposition of 
her claims and that she was receiving in full settlement the return of the premiums. 
Upon the conceded facts it seems clear that the policies had been vitiated by fraud- 
ulent representations of her husband. In March 1925, she had been informed by 
the company that her claims were being investigated, owing to the fact that at 
the time applicaion was made Mr. Telford failed to disclose previous medical treat- 
ment and his confinement and treatment at Raybrook Sanitarium. In June 1925, 
having been informed that the company had definitely rejected her claims, she 
wrote: 

“Inasmuch as the company has rejected the death claim for Samuel D. Telford, 
policies Nos. 3869939A and 3869940A, I would like the original policies to be returned 
to me for investigation. Will you kindly send them to me immediately?” 

She testified that Mr. Stewart, the company’s local agent, brought the policies 
to her some time in June, 1925, and told her that both policies were void, and 
nothing could be collected upon them on account of Mr. Telford’s misrepresenta- 
tions, and there was nothing for her to do except to take the premiums back. She 
says she believed it. She knew that Raybrook Sanitarium was a hospital for treat- 
ment of tubercular people, and that the insured had been there. She was not misled 
by the representative of the company when he told her she could not recover because 
of the misrepresentations in question and when he offered to return the premi- 
ums. She says she did not consult any lawyers about the case, but she did take 
the policies to the insurance department at Albany and asked them. Just when 
she did that does not appear, but she admits that she believed the policies were 
uncollectible until she met her present attorney in April 1927. She was not deceived 
in that respect, because it is quite apparent that Stewart stated the facts truthfully 
and the law faithfully at the time. Believing it, she undoubtedly expected to 
make a final adjustment of the matter when, on August 31, 1925, Stewart came to 
her with a paper for her to sign. She says, in substance, that he told her it was 
a “receipt” for the return of the premiums which the company had to have “to 
complete their record of the case”; that Stewart handed the paper to her on a 
book which he held in his hand; that he held.the paper by the upper left-hand 
corner, the book being under it; that she signed it; and that he took it away with 
him. The paper was the general release in question, and recited as the considera- 
tion the sum representing the amount of the premiums. It was marked on the 
left-hand side in large letters, “Claimant’s Receipt and Release.” Her counsel 
would have us infer, perhaps, that the word “Release” was covered by Stewart 
when he held the paper by the upper left-hand corner, but there is no such proof. 
Our examination of the paper fails to disclose that such was necessarily or probably 
the fact. She does not say that she did not read the paper. It was short, and 
printed in easily readable type. She was an educated young woman, who had 
graduated from high school, had attended two summer sessions at the Oneonta 
Normal School for Teachers, and had taught school for several years. She admits 
that she surrendered the policies by leaving them at Stewart’s house, and that 
on September 30, 1925, she received a check from the company for the return of 
premiums. ‘This check recited on its face language clearly indicating the rejection 
of her policies. She held the check until October 14, 1925, when she deposited it 
and received the proceeds. It never occurred to her to doubt the validity of this 
settlement until a year and a half later, when by accident she apparently learned, 
not that she had been defrauded, but that through the passage of time she might 
take advantage of a different situation never before contemplated by her. 


[7] One must be credulous indeed to believe that she was induced by deceit 
to sign a paper entirely different than anything she expected to sign. There were 
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no suspicious circumstances. She believed the policies were void, and she was 
apparently justified in so believing. She believed that all she could ever do was 
to accept the offer of the return of the premiums. That was a fair offer under 
the apparent circumstances. She had no idea that she had or ever could have a 
right of action to enforce payment, of the policies. There was no duty to disclose 
to her that the company was required to contest the validity of the policies within 
the two years prescribed in the incontestability clause or to disclose to her any 
possibility that, unless she signed a general release instead of a receipt, she could 
take the money, keep silence for the balance of the two-year period, and then 
sue the company on the policies, if indeed Stewart ever thought of such a likeli- 
hood. How then can it be said that any deceit was practiced upon her to her 
damage? There was no occasion for Stewart to intend to defraud her by calling 
it a receipt, and we do not see how a jury can be permitted to say that she was 
thereby defrauded. She admits that she was told the paper was to “complete” the 
company’s records of the case. Being an intelligent woman, she knew what that 
meant. It undoubtedly meant to her that it was the company’s record of her 
acquiescence in the conclusion that the policies were uncollectible and her admission 
that the repayment of the premiums was a fair and complete adjustment of the 
controversy. The surrender of the policies after she had been convinced of their 
invalidity indicates that she retained no purpose to sue on them. She also con- 
firmed this mental attitude when she cashed the check later, which indicated on 
its face to one of her intelligence that she had not received a gratuity, but that 
the return of the premiums meant the rejection of her claims and that she was 
making a final settlement. McNamara v. Eastman Kodak Co., 232 N. Y. 18, 22, 
133 N. E. 113, 114. She was not led into any mistake, and no fraud was practiced 
or resulted; at least none was proven, and the jury should not have been permitted 
to say that there was not a valid general release, or that there was not a com- 
plete accord and satisfaction when she cashed the check and surrendered the policies. 
“Where a claim is unliquidated or in dispute, payment and acceptance of a less 
sum than claimed, in satisfaction, operates as an accord and satisfaction, in the 
absence of fraud, artifice, mistake, or imposition.” 1 C. J. 551. The material 
facts presented at the trial were undisputed. The motion for a directed verdict 
should have been granted. 

The judgment and order should be reversed on the law, with costs, and com- 
plaint dismissed, with costs. All concur! except Hill, J., who dissents, with a mem- 
orandum. 

Hii, J. Plaintiff was told that the paper presented for her signature was 
“simply a receipt for the premiums” and “simply a matter of form.” It was in fact 
a general release. If this contract or release was obtained by fraud, plaintiff was 
entitled to be relieved. Boxberger v. New York, N. H. & H. R. Co., 237 N. Y. 
75, 142 N. E. 357. 

_The majority of the court determine that the circumstances shown so militate 
against plaintiff's contention that she was deceived that there was no question of 
fact for the jury to decide. I do not agree. 


WOLPIN v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Division, First Department. March 30, 1928. 
228 New York Supplement 78. 

1. INSURANCE—PERIOD, AFTER WHICH POLICY BECOMES INCON- 
TESTABLE, DOES NOT STOP RUNNING ON BENEFICIARY BRING- 
ING SUIT; THERE BEING NO ISSUE JOINED UNTIL ANSWER. 
Period after which policy is incontestable except for nonpayment of premiums 

does not stop running when beneficiary brings suit on policy; there being no issue 

joined and no contest until answer is served. 
(For other cases, see Insurance, Dec. Dig. § 400.) 


2. INSURANCE—INSURED’S DEATH DURING PERIOD WHEN POLICY 
MAY BE CONTESTED DOES NOT SUSPEND OPERATION OF 
a a CLAUSE TO AUTHORIZE CONTEST AT ANY 
Death of insured within period during which policy remains contestable does 

not suspend operation of incontestabjlity clause and render contest by insurer timely 

no matter when instituted. 
(For other cases, see Insurance, Dec. Dig. § 400.) \ 
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3. INSURANCE—POLICY, INCONTESTABLE AFTER YEAR EXCEPT FOR 
NONPAYMENT OF PREMIUMS, REQUIRES INSURER TO TAKE 
AFFIRMATIVE ACTION, CONTESTING POLICY DURING YEAR. 
Policy providing that it shall be incontestable after year from its date, except 

for nonpayment of premium, provides, in effect, that, unless some affirmative action 

to contcst policy is taken by insurance company before expiration of period in 
incontesiuble clause, insurance company may not thereafter contest policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 
4. INSURANCE—DEFENSE OF FRAUD IN ANSWER FILED MORE THAN 

YEAR AFTER ISSUANCE OF POLICY, INCONTESTABLE AFTER 

ONE YEAR, HELD UNAVAILABLE AGAINST SUIT, ON POLICY, 

FILED WITHIN YEAR. 

Where insured died within year after issuance of policy, during which year 
policy was contestable and action on policy was brought within such time, insurer 
could not set up defense of fraudulent representation by insured in answer filed after 
expiration of year. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

. Appeal from Supreme Court, New York County. 

Action by Ida Wolpin against the Prudential Insurance Company of America. 
From a judgment for the sum of $2,093.22 in favor of plaintiff, entered on an order 
at Special Term granting the plaintiff’s motion for a summary judgment in an 
action on a policy of life insurance issued by the defendant, and from the order 
on which said judgment was entered, defendant appeals. Affirmed. 

Argued before Dowling, P. J., and Finch, McAvoy, Martin, and James O’Malley, 


yi, 

Bailey & Weit, of New York City (Solon Weit, of New York City, of counsel), 
for appellant. 

Medina, Sherpick & McKee, of New York City (William Gilbert, of New 
York City, of counsel), for respondent. 

Martin, J. The defendant issued a policy of insurance upon the life of Samuel 
Wolpin, containing the following provision: “This policy shall be incontestable 
after one year from its date, except for nonpayment of premiums. * * *” 

It was issued April 1, 1926. On December 8, 1926, Samuel Wolpin, the insured, 
died. Due proof of death was furnished to the defendant. The company failed 
to pay, the decedent’s widow, the beneficiary, instituted this proceeding to recover 
the insurance. 

On March 16, 1927, the summons and complaint were served on the super- 
intendent of insurance as the statutory agent of the defendant. The defendant’s 
answer, setting up the single defense of fraud and misrepresentation in the pro- 
curement of the policy, was served April 12, 1927, at a time when the policy, by its 
terms, was incontestable on such grounds. This was the first attempt on the part 
of the defendant to contest the policy by litigation. 

The Special Term granted summary judgment, holding that the attempt to 
contest liability was too late. The appellant contends that its answer, though served 
after the expiration of the period in which the policy might be contested, was 
nevertheless timely to institute such contest, for the following reasons: 

(1) That the answer was served within 20 days provided by the Civil Practice 
Act, the action having been commenced within the year; and that the answer must 
be oe to have created a contest as of the time the beneficiary’s complaint was 
served. 

(2) That insured’s death during the one-year period suspended the operation 
of the incontestability clause and renders a contest by the insurer timely no matter 
when instituted. 

[1] As to the first point, it is hardly necessary to point out that there was no 
issue joined and no contest until the answer was Sorel. Nor is there any reason 
for holding that the period stops running when the beneficiary brings suit. The 
plaintiff respondent well says that the beneficiary’s action is one to enforce a 
contract, not to contest it. 

[2] The decisions are almost uniform in holding that the death of the insured 
within the incontestability period does not have the effect asserted for the com- 


pany. ; 
In Mutual Life Ins. Co. of New York v. Hurni Packing Co., 263 U. S. 167 
44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102, it was said: 3 
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“A provision of a life insurance policy that it shall be incontestable after a 
specified period from its date of issue inures to the beneficiary of the policy, and 
applies where the period elapses after the death of the insured.” 

This has been followed in Piasecki v. Metropolitan Life Ins. Co., 214 App. 
Div. 852, 211 N. Y. S. 931, affirmed in 243 N. Y. 637, 154 N. E. 637; Sexton v. 
Equitable Life Assur. Soc. of United States, 130 Misc. Rep. 362, 224 N. Y. S. 63; 
Parton v. Metropolitan Life Ins. Co., 129 Misc. Rep. 493, 221 N. Y. S. 610; 
Travelers’ Ins. Co. v. Snydecker, 127 Misc. Rep. 66, 215 N. Y. S. 276; Dee v. 
Metropolitan Life Ins. Co., 219 App. Div. 790, 220 N.:Y. S. 845; and in numerous 
cases throughout the country. . 

The case of McKenna v. Metropolitan Life Ins. Co., 220 App. Div. 53, 220 
N. Y. S. 568, is cited as an authority to the contrary. It is readily distinguished ; 
the policy provision there under consideration being very different from the corres- 
ponding clause in this policy. In the McKenna Case, the difference in the clauses 
was pointed out. The insurance company must assert its rights within the period 
allowed by the contract of insurance. 

In Humpston v. State Mut. Life Assur. Co. of Worcester, Mass., 148 Tenn. 
439, 256 S. W. 438, 31 A. L. R. 78, it was held that the running of the period of 
a year limited by a life policy for contest thereof is not suspended by the beneficiary 
bringing an action on the policy within the year, and that, although the incontesta- 
bility clause in insurance policies has been referred to “as a short statute of limi- 
tations,” it is not such. It is a contractual limitation, and is not governed by 
principles applying to statutes of limitation. In the opinion we find the following: 

“The incontestable clause in the policies sued on was written into them by the 
defendant itself. It was contractual, and the effect of it was to prevent the insurer 
from interposing as a defense the falsity of the representations of the insured, 
which might be fraudulent. In other words, defendant said to the insured: ‘I will 
take one year in which to ascertain whether your representations are false, and 
whether you have been guilty of any fraud in obtaining the contract, and, if within 
that period, I do not ascertain or discover such falsity and fraud, I agree to make 
no further inquiry into these matters, and make no defense on account of them.’ 
* * * The clause in question being merely contractual, and containing no provision 
for its suspension in the event suit should be brought by the insured within the 
limitation, we cannot read such a provision into it. Defendant was therefore 
precluded from contesting the policies at the time it filed its pleas.” 

See, also, Riddlesbarger v. Hartford F. Ins. Co., 1 Wall. (74 U. S.) 386, 19 
L. Ed. 257; Wilkinson v. First Nat. Fire Ins. Co., 72 N. Y. 499, 28 Am. Rep. 166; 
Insurance, § 3205; 2 Beach on Insurance, §§ 1258—1265; Ostrander on Insurance, 
seaio, v. Homestead Fire Ins. Co., 78 N. Y. 462, 34 Am. Rep. 550; Joyce on 
§ 410, 411. 

In Mutual Life Ins. Co. of New York v. Buford et al., 61 Okl. 158, 160 P. 928, 
the court said: 

“Where the petition states, and the evidence shows, a good cause of action upon 
a policy of life insurance, containing a condition of nonforfeiture after two years 
from the date of issue of the policy, and the only defense pleadedj is a breach of 
the warranties contained in the application for the insurance, pleaded more than 
two years after the policy became incontestable, such breach constitutes no defense, 
and the court should direct a verdict for the plaintiff.” 

See, also. Indiana Nat. Life Ins. Co. v. McGinnis, 180 Ind. 9, 101 N. E. 289, 
45 L. R. A. (N. S.) 192. 

In Reliance Life Ins. Co. v. Thayer, 84 Okl. 238, 203 P. 190, the court said: 

“The defense of false answers and fraud was not pleaded within one year from 
the date of the policy. * * * Under these facts the insurance company did not 
establish any defense, and it would not have been error for the court to give a 
peremptory instruction to the jury to return a verdict in favor of the beneficiary 
under such policy.” 

In Missouri State Life Ins. Co. v. Cranford, 161 Ark. 602, 257 S. W. 66, 31 
A. L. R. 93, the court said: 


“Where life insurance policies dated May 29, 1918, were incontestable after 
one year except for violation of provisions relating to military service, and insurer 
in beneficiary’s suit thereon, instituted May 27, 1919, filed no answer until June 
26, 1919, action of beneficiary did not relieve insurer of its duty to act, and insurer 
was barred of relief on alleged ground of fraud of insured in procuring it.” 
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[3, 4] The mere fact that the action was started by the attorney before the 
period of contestability had expired can in no way affect the rights of the plaintiff. 
The beneficiary under this policy may take advantage of the contract provisions 
thereof which provide in effect that, unless) some affirmative action to contest the 
policy is taken by the insurance company before the expiration of the contestability 
period, the insurance company may not thereafter contest the policy. 


The judgment and order appealed from should therefore be affirmed, with costs. 
Order filed. All concur. 


KNACK v. SUPREME COUNCIL OF ROYAL ARCANUM. 
Supreme Court, Trial Term, Monroe County. April 10, 1928. 
228 New York Supplement 330. 

1. INSURANCE—EVIDENCE OF INSURED’S ABSENCE FOR OVER 
SEVEN YEARS, WITHOUT HAVING BEEN HEARD FROM BY 
FAMILY AFTER DILIGENT INQUIRY, WARRANTED INFERENCE 
THAT INSURED WAS DEAD. 

In action on benefit certificate, evidence that insured left home over seven 
years ago and was not heard from since by members of his family, though he would 
have been heard of by relatives, or would have communicated with them, if he 
had been alive, and that diligent inquiry, has been made as to whether insured was 
living or dead, held sufficient to draw inference that insured was dead. 

(For other cases, see Insurance, Dec. Dig. § 


2. INSURANCE—FAILURE TO SUSPEND INSURED FOR NEARLY SIX 
YEARS AFTER KNOWLEDGE OF DISAPPEARANCE, AND ACCEP- 
TANCE OF DUES, HELD WAIVER OF RIGHT TO SUSPEND. 

Where collector of local council of benefit society was under duty, on receiving 
information of disappearance of member, to immediately notify council, so that 
Supreme Secretary might be informed of disappearance, and collector was notified 
of disappearance within one month after insured’s disappearance, failure to suspend 
insured for nearly six years after knowledge of his disappearance, and: acceptance 
of dues during such time, constituted waiver of right to suspend insured and 
election to keep him in good standing. 

(For other cases, see Insurance, Dec. Dig. § 755[3].)} 


3. INSURANCE—REPEAL OF BY-LAWS PERMITTING SUSPENSION IN 
CASE OF INSURED’S DISAPPEARANCE HELD ABANDONMENT BY 
INSURER OF PROCEEDINGS IN CONNECTION WITH SUCH SUS- 
PENSION. 

Where by-laws of benefit society, permitting suspension of member in case of 
disappearance, and providing for reinstatement on compliance with certain conditions, 
were repealed, and were not re-enacted, repeal of such by-laws before insured 
had been absent seven years, and prior to time of presumed death, was an abandon- 
ment of all proceedings previously had thereunder in connection with suspension 
of insured. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 


5. INSURANCE—BY-LAW OF BENEFIT SOCIETY, CUTTING DOWN 
AMOUNT PAYABLE UNDER CERTICATE, PASSED PRIOR TO IN- 
SURED’S PRESUMED DEATH, HELD INVALID AS TO BENEFI- 
CIARY. 

Where benefit certificate was issued to insured, promising to pay beneficiary 
sum not exceeding $3,000 on insured’s death, by-law of benefit society, subsequent- 
ly passed, before insured had been absent seven years and prior to time of his 
presumed death, limiting amount payable to beneficiary to amount paid to society 
by member disappearing, was invalid as to plaintiff beneficiary, who was entitled 
to recover full amount agreed to be paid in benefit certificate. 

(For other cases, see Insurance, Dec. Dig. § 719[4].) 

Action by Anna Le Wandt Knack against the Supreme Council of Royal Ar- 
canum, to recover on a benefit certificate issued by the defendant. Tried before 
the court without a jury. Findings for plaintiff. 

John B. Abbott, of Rochester (Harold G. Hutchens of Rochester of counsel), 
for plaintiff. 

Willis W. Byam, of Rome (James T. Cross, of Rome, of counsel), for defend- 
ant. 7 


CUNNINGHAM, J. This action is brought by the plaintiff to recover upon a 
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benefit certificate issued to Henry N. Knack on the 9th day of December, 1910. 
In this certificate the defendant promises to pay to the plaintiff, the wife of Henry 
N. Knack, upon his death, a sum not exceeding $3,000 “upon condition that the 
said member (Henry N. Knack) complies in the future with the laws, rules, and 
—— now governing the said council and fund, or that may hereafter be 
enacted.” 

[1] The insured, Henry N. Knack, left his home on the 11th day of October, 
1917, and has not been heard from or of since that time by the members of his 
family. Diligent inquiry has been made as to whether he is living or dead. The 
facts and circumstances indicate that he would have been heard of by his relatives, 
or would have communicated with them, if he had been alive. The evidence 
is sufficient to draw therefrom the inference that he is dead and to warrant a 


finding to that effect. Butler v. Mutual Life Ins. Co. of New York, 225 N. Y. 
197, "125 'N. 75a: 


The by-laws of defendant, until July 1, 1923, provided “that an officer or 
member of a council who has knowledge that a member has disappeared shall 
at once inform the council thereof,” and that thereupon report of such disappear- 
ance shall be given to the Supreme Secretary, and the latter is then required to 
send a notice to such member at his address or residence. It is further provided 
that, if such member shall not, within six months, appear in council or deliver 
his address to the Supreme Secretary, then he shall stand suspended, and there- 
after no assessments or dues shall be received from him or on his account. The col- 
lector of the council of which Knack was a member was notified of his disap- 
appearance within one month thereafter, but he continued to receive dues and as- 
sessments on his account up to May, 1923. On May 10, 1922, a notice in con- 
formity with the by-laws was sent to the former residence of Mr. Knack, but 
nothing further was done under this, and on November 8th another notice was 
sent to the same address. Thereafter the Supreme Secretary was notified by the 
pear council that Henry N. Knack “stood suspended on the 8th day of May, 
1923.” 


[2] It was the duty of the collector of the local council, upon receiving in- 
formation of the disappearance of a member, to immediately notify his council 
thereof, so that the Supreme Secretary might be informed of such disappear- 
ance. The failure to suspend Mr. Knack for such a length of time after knowl- 
edge of his disappearance, and the acceptance of dues up to May, 1923, constitute 
a waiver of the right to suspend him and an election to keep him in good stand- 
>. wen v. Supreme Council of Royal Arcanum, 234. N. Y. 251, 137 

be, oe 


[3] The by-law permitting the suspension of a member in case of his disap- 
pearance was numbered section 400. Section 401 stated that a member suspended 
under the previous section might be reinstated upon compliance with certain con- 
ditions. Section 402, provided that, in case of such reinstatement, medical ex- 
amination might be dispensed with. On July 1, 1923, sections 400, 401, and 402 
were repealed, and in place thereof was adopted a by-law, numbered section 400, 
prescribing the amount to be paid in disappearance cases. The provisions grant- 
ing to the defendant the power to suspend a member for disappearance and giving 
to the member the right to be reinstated were not re-enacted. The new by-law 
was effective before the insured had been absent seven years and prior to the 
time of his presumed death. The repeal of the by-law specifying the action to 
be taken in case of the disappearance of a member was an abandonment by the 


defendant of all proceedings previously had thereunder in connection with the 
suspension of the insured. 


In 1916 the by-laws were amended so as to read “that the long-continued ab- 
sence of a member * * * shall not create a presumption of death” and that 
the beneficiary shall not be entitled to any portion of the henefit fund “without 
further proof of actual death.” In 1923 this by-law was repealed, and in place 
thereof it was provided “that, where death is established by legal presumption, 
the amount payable to his beneficiary shall be limited to the amount paid by the 
member” into the funds of the society. 


_ _The amendment of 1916 had been repealed, and the amendment of 1923 was 
in force, at the time of the presumed death of the insured, so, if either were to 
apply in this case, it wquld be the latter. It must therefore be determined whether 
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a by-law is valid which is adopted after the issuance of a benefit certificate, and 
which attempts to cut down the amount therein agreed to be paid. 

The defendant is a Massachusetts corporation; it therefore becomes necessary 
to inquire whether the decisions of the courts of that state must be followed in 
determining the validity of that by-law. In Supreme Council of Royal Ar- 
canum v. Green, 237 U. S. 531, 35 S. Ct. 724, 59 L. Ed. 1089, L. R. A. 1916A, 
771, the question arose as to whether the Supreme Council of the Royal Ar- 
canum had the right, after the issuance of a benefit certificate, to amend its 
by-laws, so as to provide that a member to whom such certificate had been 
issued should pay increased assessments and dues. The Court of Appeals of 
this state decided that such amendment was invalid. 206 N. Y. 591, 100 N. E. 
411. The judgment of the state court was reversed by the Supreme Court of 
the United States upon the grounds that the Supreme Court of Massachusetts 
had decided that such amendment was valid and that the full faith and credit 
clause of the Constitution of the United States required that the rights of 
the parties should be determined by the Massachusetts law. The court in its 
Opinion said: 

“Moreover, as the charter was a Massachusetts c 
tion and by-laws were a part thereof, adopted in Massachusetts, having no 
other sanction than the laws of that state, it follows by the same token that 
those laws were integrally and necessarily the criterion to be resorted to for 
the purpose of ascertaining the significance of the constitution and by-laws. 
* * * Coming, then, to give full faith and credit to the Massachusetts char- 
ter of the corporation and to the laws of that state to determine the powers 
of the corporation and the rights and duties of its members, there is no room 
for doubt that the amendment to the by-laws was valid, if we accept, as we 
do, the significance of the charter and of the Massachusetts law applicable to 
it as announced by the Supreme Judicial Court of, Massachusetts in the Rey- 
— Case” [192 Mass. 150, 78 N. E. 129,7 L. R. A. (N. S.) 1154, 7 Ann. Cas. 


[4] The Court of Appeals of this state has made a like ruling upon the 
law applicable to fraternal organizations incorporated in another country. Mc- 
Clement v. Supreme Court, I; O. F., 222 N. Y. 470, 119 N. E. 99. I am of the 
opinion, therefore, that the decisions of the Massachusetts courts bearing upon 
the validity of this by-law are controlling in this case. 

In Newhalf v. Supreme Council American Legion of Honor, 181 Mass. 111, 
63 N. E. 1, in an opinion written by Chief Justice Holmes, now Associate Jus- 
tice of the United States Supreme Court, it appeared that a certificate was 
issued promising to pay the beneficiary $5,000, upon full compliance of the 
member with all the by-laws now existing or hereafter adopted. The defend- 
ant, after issuing the certificate, amended its by-laws so as to provide that 
$2,000 was the highest amount which might be paid upon any benefit certifi- 
cate. The court in its opinion said: 

“Whatever compliance with by-laws may be construed to mean, * * * 
it does not extend to permitting a direct deduction from the sum which, on 
the face of the certificate, any ordinary man would be led to suppose secure. 
* * * It follows, from what we have said, that the attempt to cut down the 
amount to be paid by the defendant under its contract must fail.” 

This decision was followed in Morse v. Fraternal Accident Ass’n, 190 Mass. 
417, 77 N. E. 491, 112 Am. St. Rep. 337, and approved in Reynolds v. Supreme 
Council of Royal Arcanum, 192 Mass. 150, 78 N. E. 129, 7 L. R. A. (N. S.) 1154, 
7 Ann. Cas. 776, and Delaney v. Grand Lodge A. O. U. W. of Massachusetts, 
244 Mass. 556-565, 138 N. E. 918. The courts of our state are in accord with 
those of Massachusetts upon this point. Langan v. Supreme Council American 
Legion of Honor, 174 N. Y. 266, 66 N. E. 932; Wright v. Knights of Maccabees 
of the World, 196 N. Y. 391, 89 N. E. 1078, 31 L. R. A. (N. S.) 423, 134 Am. 
St. Rep. 838 
_ [5] The plaintiff is entitled to recover the full amount which the defendant 
in its benefit certificate agreed to pay. 

Findings may be submitted in accordance herewith. 
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CIRRINCIONI v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. April 13, 1928. 
228 New York Supplement 354. 

1. INSURANCE—FILING OF PROOFS OF DEATH HELD CONDITION 
PRECEDENT TO RECOVERY ON LIFE INSURANCE POLICY. 
Where life insurance policy agreed to pay insurance to insured’s executor or 

administrator on receipt of proofs of death, filing of proofs of death was con- 

dition precedent to recovery on the policy. 
(For other cases, sea Insurance, Dec Dig. §612[2].) 


3. INSURANCE—POLICY PROVISION MAKING FILING OF PROOFS OF 
DEATH CONDITION PRECEDENT TO RECOVERY IS VALID. 
Condition of life insurance policy in making the filing of proofs of death 

a condition precedent to recovery on policy is valid. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 


Appeal from Municipal Court Borough of Manhattan, Sixth District. 

Action by Antonio Cirrincioni, as administrator of Joseph Cirrincioni (also 
known as Cirrinciony), deceased, against the Metropolitan Life Insurance Com- 
pany. From a judgment on a verdict directed for defendant, plaintiff appeals. 
‘Affirmed on the opinion of Mr. Justice Noonan, of the Municipal Court of the 
‘City of New York, which follows: : 

The action is brought tq recover the sum of $605, payable under a policy 
of life insurance issued on August 17, 1925, by the defendant insurance com- 
pany on the life of Joseph Cirrincioni, the son of the plaintiff administrator. 

The policy of insurance agreed to pay the amount of the insurance to 
the executor or administrator of the insured upon the receipt of proofs of 
death, as required by the company. 

According to the policy, the company had the right to declare the policy 
void and to limit its liability to a return of the premiums paid upon proof 
that the insured violated certain conditions of the policy, among which were: 
(1) that the insured was not in good health on the date of the issuance of the 
policy; (2) that he had within two years before its date been attended by a 
physician; and (3) that before such date he had any pulmonary disease. 

As a condition, it was also stipulated that proofs of death were to be made 
upon blanks to be furnished by the company, and that these proofs were to 
contain answers to each question propounded to the claimant, to physicians, 
and to other persons. All the contents of such proofs were to be evidence of 
the facts therein stated in behalf of, but not against, the company. 

The insured died of pulmonary tuberculosis June 19, 1926. 

The plaintiff was appointed administrator of the estate of his son on Jan- 
uary 8, 1927. 

[1] Some time previous to the appointment of the plaintiff as administra- 
tor, the defendant’s agent received from the plaintiff the proofs of death filled 
out in blanks, furnished by the company. The filing of these proofs of death, 
as required by the contract of insurance, was a condition precedent to a re- 
covery on the policy. Acee v. Metropolitan Life Insurance Co., 219 App. Div. 
246, 219 N. Y. S. 152-154. 

The contract of insurance provided that the contents of such proofs of 
death were to be evidence in favor of the company. The proofs of death sub- 
mitted by the plaintiff to the defendant’s agent were introduced in evidence 
by the defendant, and an inspection of them disclosed that the insured had 
violated the conditions of the policy, in that he was not in good health for 
several months previous to the date of the policy, and had been attended by 
a physician for pulmonary tuberculosis previous to the date of the policy. 

[2] It is a well-settled law that such proofs of death are binding on the 
claimant as admissions against interest, and, unless explained, furnish con- 
clusive evidence of the truth of their contents. Spencer v. Citizens’ Mut. Life 
Insurance Ass’n, 142 N. Y. 505, 509, 37 N. E. 617; Hanna v. Connecticut Mu- 
tual Life Ins. Co., 150 N. Y. 526, 530, 532, 44 N. E. 1099; Kipp v. Metropolitan 
Life Ins. Co., 41 App. Div. 298, 300, 58 N. Y. S. 494; Trudden v. Metropolitan 
Life Ins.-Co., 50 App. Div. 473, 474, 64 N Y. S. 183; Leonard v. John Hancock 
Mut. Life Ins. Co., 76 Misc. Rep. 529, 531, 135 N. Y. S. 564; Fay v. Metropol- 
itan Life Ins. Co., 119 Misc. Rep. 715, 716, 197 N. Y. S. 287. 
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The plaintiff contends that the proofs of death, having been filed by him 
previous to his appointment as administrator, are not binding on him as ad- 
ministrator. 

[3, 4] The complaint set out that proofs of death were required by the 
terms of the insurance contract to be filed, and that the same were duly filed, 
The only proofs of death filed with the company were those marked in evi- 
dence. The plaintiff was required to plead and prove as a condition precedent 
to a recovery on the policy that proofs of death were duly filed, The parties 
to the insurance policy contracted that proofs of death were a necessary con- 
dition, and that the company was not to be held liable on the policy, unless 
such proofs were submitted. That the parties had the right to make such a 
condition cannot be gainsaid. Proppe v. Metropolitan Life Ins. Co., 13 Misc. 
Rep. 266, 34 N. Y. S. 172; Trudden v. Metropolitan Life Ins. Co., supra. 

The plaintiff therefore may be held to an adoption of those proofs of death 
after his appointment as administrator. Delamater v. Prudential Insurance Co., 
5 N. Y. S. 586'; Leonard v. John Hancock Mut. Life Ins. Co., supra. 

Unless this be so, the plaintiff has failed to establish one of the essential 
conditions of the insurance contract. 

[5] During the trial the attending physician, Dr. Arcieri, was asked by the 
defendant’s counsel if the insured was sick in June, 1925, and the number of 
visits paid by Dr. Arcieri to the insured from June, 1925, to the date of the 
death of the insured. These questions were allowed to be answered over ob- 
jection and exception. In my opinion, these questions did not come within 
the prohibition of section 352 of the Civil Practice Act. Klein vy. Prudential 
Ins. Co., 221 N. Y. 449, 453, 117 N. E. 942. 

[6] Although a certified transcript of the record of the death of the insured 
issued by the department of health of the city of New York, was given to the 
defendant’s agent by the plaintiff at the time he submitted the other proofs 
of death, it is not clear that transcript was filed as part of the proofs of death, and, 
for that reason, I think it was properly excluded from evidence when offered by the 
defendant. Beglin v. Metropolitan Life Insurance Co., 173 N. Y. 374, 376, 66 N. E. 
102; Davis v. Supreme Lodge, Knights of Honor, 165 N. Y. 159, 58 N. E. 891; Buf- 
falo Loan, Trust & Safe-Deposit Co. v. Knights Templar & Masonic Mutual Aid 
Association, 126 N. Y. 450, 27 N. E. 942, 22 Am. St. Rep. 839. 

The case presented solely a question of law, and, both sides having moved for 
a direction of the verdict, a verdict is therefore directed in favor of the defendant, 
with an exception to the plaintiff. Five days’ stay of execution. 

y Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Proskauer, 


A. Binder, of New York City, for appellant. 

P. Grout, of New York City, for respondent. 

Per Curiam. Determination affirmed, with costs and disbursements, on the 
opinion of Noonan, J. 

1Reported in full in the New York Supplement; not reported in full in 52 Hun, 615. 


FETTER v. BOONE. (No. 259.) 
Supreme Court of North Carolina. March 21, 1928. 
142 Southeastern Reporter 221. 

1. INSURANCE—ALLEGED AGREEMENT OF DEFENDANT TO PAY 
CANCELLATION CHARGE AND MEDICAL EXAMINATION FEES 
ON POLICIES PENDING NEGOTIATIONS TO PLACE LOAN HELD 
QUESTION FOR JURY. 

In suit by insurance agent to recover expenses incurred on policies, evidence 
held sufficient to make issue for jury as to defendant’s alleged agreement to 
pay cancellation charge and medical examination fees on policies held by insur- 
ance agent pending negotiations for canceling loan on defendant’s property and 
placing of new loan by insurance company. 

(For other cases, see Insurance, Dec. Dig. § 188[3].) 

Appeal from Superior Court, Nake a: Sinclair, Judge. 

Action by F. A. Fetter against C. R. Boone. Judgment for plaintiff, and 
defendant appeals. No error. 

here were two issues: : 
(1) Is defendant, Boone, indebted to plaintiff, Fetter? A. Yes. 
(2) If so, in what amount? A. Whole amount, $193.48. 
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Judgment for plaintiff; appeal by defendant. 

Briggs & West, of Raleigh, for appellant. 

J. C. Little, of Raleigh, for appellee. 

Per Curiam. The plaintiff was the district agent of the Jefferson Standard 
Life Insurance Company, and through him the defendant applied to the com- 
pany for a loan of about $60,000 to be secured by a mortgage on a store build- 
ing situated on Fayetteville street in the city of Raleigh. The Metropolitan 
Life Insurance Company held a first mortgage on the property, and the loan 
by the Jefferson Company was dependent upon the defendant’s success in can- 
celing the first lien. Upon assurance that the outstanding mortgage would be 
taken up, the Jefferson Company issued the policies and sent them to the plain- 
tiff, who testified in part as follows: 

“There seemed to be some trouble about getting the Metropolitan loan 
canceled; but, in the meantime, Mr. Boone stated that he was sure the Metro- 
politan loan could be paid up and instructed the attorney to proceed to ex- 
amine the title. Judge Harris examined the title, and Mr. Boone paid him the 
fee for doing so. When I talked to Mr. Boone about the policies, he 
said he was having trouble in getting the Metropolitan loan canceled, and I 
saw Mr. Drake myself. Mr. Drake said that he thought the matter could be 
arranged satisfactorily, and, as he had to go to New York, he would handle 
the matter personally. I kept in touch with Mr. Boone almost daily, and ad- 
vised him that if the policies were held longer there would be some expense 
attached to it, and Mr. Boone requested me to hold the policies and stated 
that he would pay the expense as he expected to go to New York himself and 
take the Metropolitan matter up with that company personally. The expense 
was $183.48 for the cancellation charge and $10 medical examination fees. 
paid this expense to the company, and this is what Mr. Boone agreed to pay 


The defendant’s evidence was inconsistent with that of the plaintiff, and the 
controversy was submitted to the jury. ; 

[1, 2] The exceptions present the sole question whether the action should 
have been dismissed as in case of nonsuit. The plaintiff’s evidence, which can- 
not be disregarded, is manifestly sufficient to sustain the verdict. No error. 


NORTH CAROLINA MUT. LIFE INS. CO. v. WHITE. (No. 19033.) 
Supreme Court of Oklahoma. March 20, 1928. 
(Syllabus by the Court.) 
265 Pacific Reporter 642. 

1, INSURANCE—PLAINTIFF, SUING ON POLICY, NEED ALLEGE PER- 
FORMANCE OF CONDITIONS PRECEDENT ONLY; PROMISSORY 
WARRANTIES AND CONDITIONS SUBSEQUENT ARE MATTERS 
OF DEFENSE, TO BE PLEADED BY DEFENDANT IN SUIT ON POL- 
ICY (COMP. ST. 1921, § 6728). 

Under section 6728, C. O. S. 1921, the plaintiff in an action upon an insur- 
ance policy is not required to allege performance of promissory warranties, or 
conditions subsequent, but only of conditions precedent. Promissory warranties 
and conditions subsequent are matters of defense, to be pleaded by the defend- 
ant. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 


2. INSURANCE—ONE SOLICITING INSURANCE AND PROCURING AP- 
PLICATIONS THEREFOR IN MATTERS RELATING TO APPLICA- 
TION AND POLICY IS AGENT OF COMPANY, NOT OF INSURED 
(COMP. ST. 1921, §§ 6692, 6723). 

Any person who solicits insurance and procures applications therefor, in 
all matters relating to said application and the policy issued, is the agent of the 
company issuing the policy, and not the agent of the insured. 

(For other cases, see Insurance, Dec. Dig. § 98.) 


3. INSURANCE—WHERE COMPANY ISSUES LIFE POLICY, AND 
AGENT DELIVERING IT RECEIVES NOTE FOR FIRST PREMIUM, 
wai IS COMPLETED, AND COMPANY IS LIABLE UNDER 

Y. 
When an insurance company issues a policy of life insurance, and its agent 
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delivers the policy to the insured, and such agent, on behalf of the insurance 
company, receives and accepts the promissory note of said insured for the 
amount of the first year’s premium on said policy, this constitutes a completed 
contract, and creates a liability on the insurance company under the terms of 
the policy. 

(For other cases, see Insurance, Dec. Dig. §137[4].) 


Appeal from District Court, Tulsa County; Edwin R. McNeill, Judge. 

Action by Fannie White against the North Carolina Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Charles A. Chandler, of Muskogee, for plaintiff in error. 

W. C. Peters, Sam A. Neely, and Burns McCain, all of Tulsa, for defend- 
ant in error. 

Pue.ps, J. This action was commenced in the district court of Tulsa county 
by Fannie White, plaintiff, to recover, as beneficiary, the sum of $1,000 against 
North Carolina Mutual Life Insurance Company, as insurer, on a certain pol- 
icy of life insurance alleged to have been issued by the insurance company on 
the life of Laura Whitus, mother of plaintiff. Plaintiff claims that the applica- 
tion for such life insurance was made to M. D. Russell, agent for the insurance 
company; that the premium thereon was $52.50 per annum, and that $5 of the 
first year’s premium was paid in cash and a promissory note executed by the 
insured to said agent in the amount of $47.50 in payment of the balance of the 
year’s premium; that medical examination was made and the insurance pol- 
icy No. 47515 for the sum of $1,000 was issued to said Laura Whitus; that 
shortly after the delivery of said insurance policy said agent, Russell, prevailed 
upon the insured to turn the policy over to him under the pretense of hav- 
ing some correction made therein; that he !absconded with said policy, and for 
that reason a copy could not be attached to the petition. Plaintiff further al- 
leges that within the year the insured died, that proper proof of such death 
was furnished the insurance company, and that payment thereon was refused. 
She alleges that the promissory note had never been presented for payment, 
and in her petition tenders payment, with interest thereon. : 

The insurance company filed its answer, denying generally the allegations 
of plaintiff's petition, and further denying the delivery of the insurance policy, 
and denying the agent’s authority to accept a promissory note in payment of 
the premium. The cause was tried to the court without the intervention of a 
jury, and judgment rendered for plaintiff for the full amount sued for, and the 
insurance company prosecutes this appeal. 

Counsel for the insurance company presents the assignments of error, upon 
which they rely for reversal, under three different propositions, the first of 
which is that the petition of defendant in error, plaintiff in the court below, 
did not state facts sufficient to constitute a cause of action. More clearly sta- 
ted, he claims that the petition in the trial court did not sufficiently plead the 
terms of the written contract of insurance, and contends that, assuming that 
the petition alleged facts sufficient to excuse the failure to attach a copy of 
the policy to the petition, the terms thereof were not sufficiently set forth to 
show that the plaintiff had a cause of action citing Minnetonka Oil Co. v. Cleve- 
land Vitrified Brick Co., 48 Okl. 745, 150 P. 712. An examination of this au- 
thority shows that it does not support counsel’s contention. It appears that 
the written contract was attached to and made a part of the petition in that 
case, and the court said: 

“An examination of the petition does not reveal to us such a defect as 
would be fatal upon an attack by a demurrer. * * *” 

In the instant case defendant in error specifically pleaded the facts show- 
ing why she could not attach a copy of the policy to her petition, and each suc- 
ceeding step thereafter upon which she based her claim to recover. 

[1] In Great Western Life Insurance Co. v. Sparks, 38 Okl. 395, 132 P. 
1092, 49 L. R. A. (N. S.) 724, this court held that, under section 6728, C..O. S. 
1921, plaintiff was required only to allege conditions precedent and that promis- 
sory warranties and conditions subsequent were matters of defense. We there- 
fore reach the conclusion that the trial court, in the instant case, committed 
no error in overruling the demurrer to the petition and holding that it stated 
a cause of action. 

[2] It is next contended by plaintiff in error that it was entitled to judg- 
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ment on the pleadings. It’appears that attached to defendant’s answer was a 
copy of the application of the insured for the insurance policy sued on, and 
this application provided that the company should incur no liability until the 
policy had been issued and delivered and the premium had actually been paid 
to and accepted by the company during the lifetime of the insured, while she 
was in good health, and it is the contention of plaintiff in error that the agent, 
Russell, was merely a soliciting agent, and had no authority to waive any of 
the conditions written in the applications. 

Section 6692, C. O. S. 1921, provides that: 

“Any person who for compensation solicits insurance on behalf of any in- 
surance company, or transmits for a person other than himself an application 
for a policy of insurance to or from such company, or offers or assumes to 
act in the negotiating of such insurance, shall be an insurance agent within the 
intent of this article, and shall thereby become liable to all the duties, require- 
ments, liabilities and penalties to which an agent of such company is subject.” 

And section 6723, C. O. S. 1921, provides that: 

“Any person who shall solicit and procure an application for insurance 
shall, in all matters relating to such application for insurance and the policy 
issued in consequence thereof, be regarded as the agent of the company is- 
suing the policy and not the agent of the insured, and all provisions in the ap- 
plication and policy to the contrary are void and of no effect whatever.” 

In Liverpool Insurance Co. v. McLaughlin, 70 Okl. 237, 174 P. 248, this 
court held that the solicitor was the agent for the insurance company. To the 
same effect is the holding in Reliance Life Ins. Co. v. Thayer, 84 Okl. 238, 203 
P. 190, and Security Insurance Co. v. Cameron, 85 Okl. 171, 205 P. 151, 27 A. 
L. R. 444. Guided by these authorities, we can reach no other conclusion than 
that the court properly overruled plaintiff, in error’s motion for judgment on 
the pleadings. 

[3, 4] It is next contended by plaintiff in error that the evidence adduced 
by defendant in error, plaintiff below, did not prove a cause of action, insisting 
that the burden was upon plaintiff to prove that the company accepted the note 
in payment of the premium, or that the agent had authority to waive the con- 
dition in the application. Under the authorities hereinbefore cited, this con- 
tention is, in our judgment, without merit. Under these authorities it was only 
necessary for defendant in error to make proof that she made her payments 
for the first year’s premium to the agent in the manner alleged. 

Plaintiff testified that the agent, Russell, took the insurance application; 
that the insured paid him $5 in cash; that she executed her note for $47.50, 
the balance of the premium, and delivered it to the agent. A. C. Jones, another 
witness, testified to the same thing. They both also testified that the policy 
of insurance was by the agent delivered to the insured, and that after such 
delivery it was, at his suggestion, returned to him. 

Under this evidence, even if we should adopt the theory of the insurance 
company that the defendant had no right or authority to accept a promissory 
note in payment of the premium, since the evidence shows that Russell, agent 
for the insurance company, delivered the policy after it was regularly issued 
by the company, the company would be held to have authorized the delivery 
of the policy and acceptance of the note in payment of the premium. 

As to whether the policy was issued and delivered, as claimed by the plain- 
tiff in the trial court, and as to whether the insured’s note was executed and 
delivered to the agent of the insurance company in payment of the premium, 
were questions of fact to be determined by a jury, or, in the absence of a jury, 
by the court sitting in judgment on the disputed questions of fact, and, since 
there is testimony reasonably supporting the finding and judgment of the trial 
court, such finding and judgment will not here be disturbed, and is therefore 
in all things affirmed. 

Mason, V. C. J., and Lester, Hunt, Clark, Riley, and Hefner, JJ., concur. 
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SISSON, Atty. Gen., ex rel. v. PRATA UNDERTAKING Co. (No. 481.) 
Supreme Court of Rhode Island. March 21, 1928. 
141 Atlantic Reporter 76. 

1. INSURANCE—FOREIGN CORPORATION ISSUING CONTRACTS PRO- 
VIDING THAT ON PAYMENT OF SUM OR IN EVENT OF DEATH 
BEFORE PAYMENT PARTY PAYING SHOULD BE ENTITLED TO 
FUNERAL HELD ENGAGED IN “INSURANCE BUSINESS” (GEN. 
LAWS 1923, C. 256, §§ 1, 2). 

Foreign corporation, authorized by its character to conduct general under- 
taking business and to insure burial of persons, issuing contracts in two forms, 
one of which provided on certain payments being made that casket and neces- 
saries for funeral would be furnished at expense of corporation, and other that 
materials for burial would be furnished, each providing that in event of death 
holder would be entitled to funeral without further payment by heirs, held en- 
gaged in insurance business within Gen. Laws 1923, c. 256, § 2, without comply- 
ing with requisites necessary to foreign corporations wishing to do insurance 
business as directed by section 1. 


(For other cases, see Insurance, Dec. Dig. § 16.) 


2. INSURANCE—‘BURIAL INSURANCE” IS CONTRACT WHEREBY OB- 
LIGOR UNDERTAKES TO FURNISH OBLIGEE AT DEATH WITH 
BURIAL REASONABLY WORTH FIXED SUM. 

“Burial insurance” is contract based on legal consideration whereby obligor 
undertakes to furnish obligee or one of latter’s relatives at death burial rea- 
sonably worth fixed sum. 

(For other cases, see Insurance, Dec. Dig. § 2.) 


3. INSURANCE—FOREIGN CORPORATION MAY NOT CONTRACT FOR 
INSURANCE OF ANY “KIND” WITH ANY PARTY WITHIN STATE, 
WITHOUT COMPLYING WITH STATUTE (GEN. LAWS 1923, C. 256). 
Foreign corporation may not contract for insurance of any “name, kind, 

or description,” and with any party within state, until it has complied with the 

provisions of Gen. Laws 1923, c. 256. 

(For other cases, see Insurance, Dec. Dig. § 18.) 


Information in nature of quo warranto by Charles P. Sisson, Attorney Gen- 
eral, on relation, against the Prata Undertaking Company. Ouster granted. 

Harlow & Boudreau, of Providence, for relator. 

Tillinghast & Lynch, of Providence, for respondent. 

SweEENEY, J. This information in the nature of quo warranto alleges that 
the respondent is a corporation organized under the laws of the state of South 
Dakota, that its principal place of business is in the city of Providence in this 
state, that it is now and for some years past has been engaged in this state 
in writing insurance on the lives of inhabitants of this state without having 
complied with the provisions of chapter 256, G. L. 1923, and prays that the re- 
spondent be excluded and ousted from further exercising said power of writing 
insurance. 

By agreement of the parties a copy of respondent’s charter and three of 
the burial contracts issued by it were introduced in evidence. Respondent’s 
charter authorizes it to conduct a general undertaking business and to insure 
the burial of persons who enter into agreements with it for that purpose, and 
to issue contracts entitling such persons to burial, or whomsoever may be desig- 
nated in such contracts. By its contracts respondent agrees to perform spe- 
cified services and provide some of the furnishings and materials necessary 
for the funeral and burial of the person named in the contract, subject to cer- 
tain conditions. The contracts are in two forms, but all are subject to the con- 
dition that the contract holder shall pay a certain sum, monthly or annually, 
in order to become entitled to the benefits under the contract, and in case de- 
fault is made in such payments, the contract becomes void and the holder loses 
all rights and benefits thereunder. One form of contract provides that a cas- 
ket is to be furnished with some other necessaries for a funeral at the expense 
of the respondent. The other form of contract does not include a casket, but 
states that the services and materials to be furnished for the funeral by the 
respondent are of the value of $70. This form of contract requires the annual 
payment of $1 by the contract holder 50 years old and $2 by the contract holder 
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65 years old. The annual payments are to be made until the amount of $50 
has been paid. Each contract provides that in the event of the death of the 
holder before the payment of said amount the holder shall be entitled to the 
funeral without further payment by his heirs. 

[1-3] The respondent contends that the contracts issued by it are not con- 
tracts for insurance inhibited by said chapter 256, G. L. 1923, entitled, “Of For- 
eign Insurance Companies, and of the Insurance Business Generally.” We can- 
not agree with this contention. Section 1 of said chapter provides that no for- 
eign insurance company shall contract for insurance with any resident in this state 
until such company shall have complied with the provisions of said chap- 
ter. Section 2 provides, among other things, that the provisions of said chap- 
ter shall be applicable to all foreign corporations doing, in this state, any in- 
surance business of any name, kind, or description whatever. 

The respondent is authorized by its charter to insure the burial of persons. 
Burial insurance is a contract based upon a legal consideration whereby the 
obligor undertakes to furnish the obligee, or one of the latter’s near relatives, 
at death, a burial reasonably worth a fixed sum. 1 Joyce on Ins. 7c. The 
contracts issued by respondent come within this definition and constitute in- 
surance. A contract, somewhat similar to the ones issued by respondent, was 
considered in the case of State v. Globe Casket & Undertaking Co., 82 Wash. 
124, 143 P. 878, L. R. A. 1915B, 976, and held to be an insurance contract and 
subject to control under the insurance statutes. In Renschler v. State, 90 Ohio 
St. 363, 107 N. E. 758, L. R. A. 1915D, 501, Ann. Cas. 1916C, 1014, it was held 
that an undertaker was engaged in the insurance business when he entered 
into a written contract whereby he agreed to provide the holder of the con- 
tract with a respectable burial and the holder promised to pay a small amount 
monthly during his life to the undertaker. A contract for the conditional sale 
of furniture called a “lease,” with a provision that in case of the death of the 
lessee before the whole amount due under the lease is paid the lessor will cancel 
the balance due, wz; held to constitute insurance in violation of the statute re- 
lating to insurance. Atty. Gen. v. C. E. Osgood Co., 249 Mass. 473, 144 N. E. 
3/1; Jo A. 1, RR 1068. 

It is clear that respondent is doing an insurance business in this state with- 
out having complied with the provisions of said chapter 256. Until it has done 
so it cannot contract for insurance of any “name, kind, or description” what- 
soever with any party within this state. 

The prayer of the petitioner is granted, and an order may be entered ousting 
the respondent from the exercise of the power of making contracts for in- 
surance within this state. 


PELLETIER v. PHOENIX MUT. LIFE INS. CO. (No. 6489.) 
Supreme Court of Rhode Island. March 23, 1928. 
141 Atlantic Reporter 79. 
1. INSURANCE—RELEASE OR SETTLEMENT OF DISPUTED CLAIM IS 
BAR TO ACTION THEREON WHEN NOT RESCINDED 
A release or contract of settlement of a disputed claim, when ‘timely pleaded, 
is a bar to an action on such claim, so long as it is not rescinded or avoided 
by return or offer to return money or other valuable consideration given for it. 
(For other cases, see Insurance, Dec. Dig. § 603.) 
2 a PROCURED BY FRAUD IS VOIDABLE, BUT 
A release procured by fraud is voidable, but not void, since releasor may 
affirm or ratify such release, and, if he does not within a reasonable time dis- 
affirm it he may be barred of his rights. 
(For other cases, see Insurance, Dec. Dig. § 603.) 


3. INSURANCE—BENEFICIARY, ACCEPTING COMPROMISE ON DIS- 
PUTED CLAIM UNDER POLICY, CANNOT THEREAFTER RECOVER 
BALANCE UNTIL RENOUNCING COMPROMISE AND TENDERING 
CONSIDERATION RECEIVED. 

Where beneficiary settled disputed claim under policy of life insurance for 
stated consideration, she had no right of recovery for balance, on ground re- 
lease was procured by fraud until renouncing agreement for compromise and 
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tendering consideration received, since payment to compromise a disputed claim 
cannot be transmuted into an unqualified admission of liability. 

(For other cases, see Insurance, Dec. Dig, § 579.) ‘ : ; 

Exceptions from Superior Court, Providence and Bristol Counties; Willard 
B. Tanner, Presiding Justice. 

Action by Azilda Pelletier against the Phoenix Mutual Life Insurance Com- 
pany. On plaintiff’s exception to decision on demurrer to the replication. Ex- 
ception overruled, and case remitted. 

Joseph T. Witherow, of Pawtucket, for plaintiff. 

Elmer E. Tufts, Jr., and Edwards & Angell, all of Providence, for defendant. 
_ Stearns, J. This is an action of assumpsit by the beneficiary of a policy of life 
insurance to recover a balance of $1,500 claimed to be due on the policy. The defen- 
dant pleaded (1) the general issue, and (2) a written release given by plaintiff to 
defendant of all claims under the policy. In her replication plaintiff alleged that she 
was ill and in no condition to transact business; that defendant took advantage of 
her disability and fraudulently represented that the policy was void because of 
material misrepresentations made by the insured, whereby she was induced to 
accept $500 and sign the release, which, because of fraud, is without consider- 
ation as a release for more than $500, and does not bar plaintiff from recovery 
of the balance due on the policy. The demurrer to the replication was sus- 
tained on the ground that plaintiff had not returned or offered to return the 
$500 which she had received. The exception of plaintiff to this ruling was 
brought here by a bill of exceptions, which was dismissed as prematurely 
brought, and the case was remitted to the superior court for further proceed- 
ings. Thereafter, on motion of the defendant, decision was rendered for de- 
fendant for costs. The case is here now on plaintiff’s second bill of exceptions. 
The only exception is to the decision on the demurrer. 


Plaintiff in this action seeks to avoid the release, to be restored to her orig- 
inal rights under the policy and to recover on the original contract as an ex- 
istent obligation. The replication does not allege a’ payment or tender to de- 
fendant of the consideration received for the release. Plaintiff claims this is 
not necessary and that she has a right to retain the $500 and credit that amount 
to defendant. This is not the case of a compromise agreement where the li- 
ability is admitted. The pleadings show that there was a controversy on the 
question of liability and that the payment and execution of the release were 
intended by the parties to settle this disputed claim. 


[1-3] The general rule supported by the weight of authority is that a re- 
lease or a contract of settlement of a disputed claim, when timely pleaded, is 
a bar to an action on such claim, so long as it is not rescinded or avoided by 
a return or offer to return the money or other valuable consideration given for 
it. This is the rule likewise if the release was procured by fraud. Manhattan 
Life Insurance Co. v. Burke, 69 Ohio St. 294, 70 N. E. 74, 100 Am. St. Rep. 
666; Home Ins. Co. v. Howard, 111 Ind. 544, 13 N. E. 103; Brown v. Hartford 
Fire Ins. Co., 117 Mass. 479; Brainard v. Van Dyke, 71 Vt. 359, 45 A. 758; 
Potter v. Monmouth Mut. Fire Ins. Co., 63 Me. 440; Gould v. Bank, 86 N. Y. 
75; Harkey v. Mechanics, etc., Ins. Co., 62 Ark. 274, 35 S. W. 230, 54 Am. St. 
Rep. 295; Pekin .Cooperage Co. v. Gibbs, 114 Ark. 559, 170 S. W. 574; Pang- 
born v. Continental Ins. Co., 67 Mich. 683 35 N. W. 814; 12 C. J. 355, and 
cases cited. A practical reason for the rule is that, if after a trial it should be 
found there was no liability, the releasor might then retain money of the re- 
leasee to which he had no right. There is a recognized exception to the rule 
when there is no question of the liability and the amount which the releasor 
has received is due in any event; in that case no tender is necessary. A re- 
lease procured by fraud is voidable, but not void. The releasor may affirm or 
ratify such a release; if he does not within a reasonable time disaffirm it, he 
may be barred of his rights. Smith v. R. I. Co. 39 R. I. 146, 98 A. 1. But the 
releasor cannot treat such a release as valid in part and void in part. He can- 
not affirm the release as valid and operative so far as it is for his benefit, and 
disafirm that part which is beneficial to the releasee. Plaintiff had no right 
of recovery on this policy until she renounced the agreement for a compromise, 
and made a tender to defendant of the consideration she had received. See 
Hearn v. Hearn, 24 R. I. 328, 53 A. 95. A payment to compromise a disputed 
claim cannot be transmuted into an unqualified admission of liability. 
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The plaintiff's exception is overruled, and the case is remitted to the su- 
perior court for further proceedings following decision. 


DE VORE v. PIEDMONT INS. CO. (No. 12420.) 
Supreme Court of South Carolina. April 14, 1928. 
142 Southwestern Reporter 593. 
INSURANCE—PAROL TESTIMONY HELD ADMISSIBLE TO EXPLAIN 

MEANING OF AMBIGUOUS PROVISION OF POLICY AS TO LIMIT 

OF RECOVERY. 

Where insurance contract was ambiguous in that phrase on first page of 
policy authorized full benefit from date of issue, while a clause further on lim- 
ited recovery in case of death from certain named diseases within a year from 
date of policy, parol testimony was properly admitted to show and explain the 
true meaning thereof. . 

(For other cases, see Insurance, Dec. Dig. § 155.) 

Cothran and Carter, JJ., dissenting. 

Appeal from Greenwood County Court; C. J. Ramage, Special Judge. 

Action by M. F. De Vore against the Piedmont Insurance Company. Judge- 
ment for plaintiff, and defendant appeals. Affirmed. 

W. H. Nicholson and R. F. Davis, both of Greenwood, for appellant. 

Mays & Featherstone, of Greenwood, for respondent. 

Watts, C. J. This is an action commenced in the county court for Green- 
wood county by service of a summons and complaint on the 10th day of Feb- 
ruary, 1925. The complaint alleges the issuance by appellant to respondent two 
policies on the life of Mrs. Mattie C. De Vore, the wife of the respondent. The 
complaint set up two causes of action, the policy of date May 7, 1923, for 
$112, and the policy of date December 8, 1924, for $165. The complaint was based 
on the two policies of insurance, and alleges death of insured, waiver of proof of 
death, and refusal of payment. The appellant tendered respondent full amount 
of the first policy and one-half of the other policy, which tender the respondent 
refused to accept. 

After suit was brought the appellant paid respondent the full amount due on 
the first policy. This left as the sole issue the amount due under the policy of 
date December 8, 1924. 

The answer of the appellant set up three defenses which were: (1) Fraudu- 
lent representation and concealment of her name and age in order to secure the 
policy of date December 8, 1924, in violation of the terms of the policy. (2) 
Fraudulent concealment and misrepresentation of her physical condition in ap- 
plication for the issuance of the policy of date December 8, 1924. (3) That under 
the terms of the said policy it is provided that in the event of death of the in- 
sured during the first twelve months from date of issuance of said policy result- 
ing from certain diseases mentioned in the policy, the amount due thereon was 
limited to one-half of the face amount of the policy, and that the insured died within 
twelve months from date of issuance and died from one of the diseases excepted 
in the policy and that one-half of the face of the policy was the full amount due. 

The first policy contained no limitation of liability in case of death from 
certain diseases, and the appellant paid the full amount. The defendant at the 
close of its testimony withdrew the first and second defenses set out in the 
answer. 

The exceptions are: 

“(1) That his honor erred in allowing the plaintiff, over the objection of the 
defendant, to testify as to statements and conversations of the agent of defendant 
at the time of delivery of the policy, the error being that the testimony so ad- 
mitted permitted the plaintiff to change his action, which he brought on a writ- 
ten contract of insurance to an oral contract. 

“(2) That his honor erred in allowing the plaintiff, over objection of defen- 
dant, to testify as to statements and conversations of the agent of defendant at 
time of delivery of policy; the error being that the parol testimony so admitted 
varied and contradicted the terms of the written contract. 

“(3) That his honor erred in refusing to construe the contract; the error be- 
ing that the contract was free of all ambiguity or doubt and the court should 
have construed it. 

“(4) That his honor erred in refusing to direct a verdict in favor of the plain- 
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tiff for the sum of $82.50, one-half of the face of the policy; the error being that 
it was admitted that the insured died within twelve months from date of issu- 
ance of the policy and died from one of the diseases excepted in the policy and 
under the terms of the policy the liability of the defendant was limited to one- 
half of the face of the policy. 

“(5) That his honor erred in submitting to the jury the issue of waiver; the 
error being that there were no acts or conduct on the part of the defendant war- 
ranting the submission of an issue of waiver.” 

Exceptions 1 and 2 are overruled. 

Parol testimony is permissible to explain ambiguity in a written instrument. 
Breedin v. Smith, 126 S. C. 346, 120 S. E. 64; Cooper & Griffin v. W. C. Cooke & 
Go. 122 S.C: SI 5G. AS 22: 

In the latter case the court stated the rule as follows: 

“While it is unquestionably true that the construction of a written instru- 
ment, ordinarily, is a question to be determined by the judge, and not by the 
jury, nevertheless that rule is not applicable when the writing is incomplete, or 
its provisions susceptible of more than one inference In such cases parol testi- 
mony is admissible, and the inference must be drawn by the jury, under proper 
instructions from the presiding judge.” 

An agent selling and delivering an insurance contract can waive certain pro- 
visions. Hughes v. Insurance Co., 130 S. C. 383, 126 S. E. 125; Madden v. In- 
surance Co., 70 S. C. 295, 49 S. E. 855; Pearlstine v. Insurance Co., 74 S. C. 246, 54 
Ta 372; Graham v. Insurance Co., 48 S. C. 195, 223, 26 S. E. 323, 59 Am. St. Rep. 

Respondent contends that the testimony was inadmissible because the com- 
plaint did not allege waiver. The plaintiff was not required to anticipate the de- 
fenses and allege waiver in the complaint. Waiver can be proven without hav- 
ing been alleged. Copeland v. Western Assurance Co., 43 S. C. 26, 20 S. E. 754; 
Kingman v. Insurance Co., 54 S. C. 599, 32 S. E. 762. 

Exceptions 3, 4 and 5 are overruled. 

The matter was properly submitted to the jury for two reasons: (1) Conflict- 
ing testimony as to the construction of an ambiguous written contract presents a 
jury question. The ambiguity in the instrument itself, when the conflicting pro- 
visions are compared is patent. Furthermore, it was construed in one manner by 
M. M. De Vore as shown by the testimony of J. B. De Vore, and in another manner 
by the witness White, secretary of the company. Cooper & Griffin v. Cooke, 122 
S.C: 314,155 SE. Siz. 

2. Waiver is always a jury question. There were three distinct facts pre- 
sented by plaintiff tending to show waiver of the limitation to one-half benefits 
under certain conditions, any one of which was sufficient to send the case to the 
jury. 

All exceptions are overruled, and judgment affirmed. 

SraB.eR, J. (concurring). On the first page of the policy this phrase appears: 
“Full Benefit from Date of Issue.” Further on, in smaller type, a clause was insert- 
ed providing that in case the insured died from certain diseases named, within a 
year from the date of the policy, only one-half of the amount of the insurance 
would be paid. I am of the opinion that the language of the contract presents 
an ambiguity which made permissible the admission of the parol testimony offered 
by the respondent to show and explain its true meaning. On this ground I con- 


cur. See Cooper & Griffin v. Cooke & Co., 122 S. C. 314, 115 S. E. 312, and au- 
thorities cited therein. 


Blease, J., concurs. 

CorHrAN, J. (dissenting). This is an action in the county court of Greenwood 
county, upon a policy of insurance upon the life of the plaintiff’s wife, Mattie C. 
De Vore, issued December 8, 1924, for $165, payable to the plaintiff. The insured 
died August 8, 1925. It is admitted that the insured. died within 12 months after 
the issuance of the policy; that she died from Chronic nephritis, inflammation of 
the kidneys, commonly known as Bright’s Disease, from which, in chronic cases, 
recoveries are rare. 

The defendant tendered to the plaintiff beneficiary one-half of the amount of 
the policy, claiming that under the following provision in the policy, its liability 
was limited to that proportion of the amount of the policy: 

“This policy contains the entire agreement between the company and the in- 
sured and the holder or owner thereof. Its terms and conditions cannot be 
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changed or varied, except by a written agreement signed by the president or sec- 
retary of the company, and agents are forbidden to receive or receipt for prem- 
iums on policies more than four weeks in arrears. 

“If the age of the insured has been misstated, the amount payable shall be 
such as the premium paid would have purchased at the correct age. 

“In the event of the death of the insured during the first twelve months from 
the date of this policy resulting from tuberculosis, disease of the heart or blood 
vessels, nephritis or disease of the kidneys, one-half of the amount will be paid which 
would be payable under the policy contract for death resulting from any other 
cause.” 

The case was tried before his honor, C. J. Ramage, special judge, at the Octo- 
ber term, 1925, and resulted in a jury verdict in favor of the plaintiff for the full 
amount claimed. 

Motion for new trial was refused by the presiding judge, and from the judg- 
ment entered upon the verdict the defendant has appealed. 

There are no statements in the transcript essential as a basis for exceptions 3, 4, 
and 5; they cannot therefore be considered. 

Exception 1 and 2, in different form, raise the question of the admissibility of 
certain oral testimony of an alleged statement of the company’s agent at the time 


of the delivery of the policy. That is the only question that I consider involved 
in the appeal. 


Upon the examination of J. B. De Vore, a brother of the plaintiff, who made 
the application for insurance on behalf of his brother’s wife, the following testi- 
mony was received over the objection of the defendant that it varied and contra- 
dicted the terms of the written policy, which constituted the entire contract 
between the parties. “Mr. M. M. De Vore, the agent, told me that the full amount 
of the policy would be paid in the event of death; he said I would get full benefit 
from the policy the next day after death.” The policy provides that the full amount 
of the insurance would not be paid, but only one-half in the event that the insured 
should die within 12 months and of nephritis. She died within that period and of 
that disease, as is admitted. 

The tendency of that which was received as evidence, and which the average 
jury is prone to extend to its full limit, particularly enjoined by the authority of 
the presiding judge to consider it, was absolutely destructive of the solemn, written 
contractual engagements of the parties; the establishment of a contract entirely 
different from that which had been entered into. 

In the case of Gladden v. Keistler, 141 S. C. 524, 140 S. E. 161, the court in 
an elaborate opinion by Mr. Justice Stabler declares: 

“A case, however, that is closely parallel to the present case is Blackwell v. 
Faucett, 117 S. C. 60, 108 S. E. 295. In that case it was attempted to be shown by 
parol evidence that a written contract for the sale of land included also a lot of 
shingles and cement on the premises. The testimony was disallowed, and Mr. 
Justice Cothran, speaking for the court, made a very clear statement of the law: 
‘There is no more wholesome rule of law, in my opinion, than that announced in 
Lagrone v. Timmerman, 46 S. C. [372] 411, 24 S. E. 290 [299]: “When the parties 
have reduced their contract to writing, the court can only look to the terms in 
which the parties have expressed their intention in such writing.” And quoting 
from 1 Green 1. Ev. § 275: “When parties have deliberately put their engagements 
into writing in such terms as import a legal obligation, without any uncerainty as 
to the object or extent of such engagement, it is conclusively presumed that the 
whole engagement of the parties, and the extent and manner of their undertaking, 
was reduced to writing; and all oral testimony of a previous colloquium between 
the parties, or a conversation or declaration at the time when it was completed 
or afterwards, as it would tend in many instances to substitute a new and different 
contract for the one which was really agreed upon, to the prejudice, possibly, of one 
of the parties, is rejected.” When a writing, upon its face, imports to be a 
complete expression of the whole agreement, and contains thereon all that is 
necessary to constitute a contract, it is presumed that the parties have introduced 
into it every material item and term, and parol evidence is not admissible to add 
another term to the agreement, although the writing contains nothing on the par- 
ticular item to which the parol evidence is directed. 16 R. C. L. 1030.” 

See, also, 10 R. C. L. 1016, 1018, 1063. 

In Kentucky Co. v. People’s Co., 77 S. C. 92, 57 S. E. 676, 122 Am. St. Rep. 
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540, the controversy arose out of a shipment of wagons which the defendant agreed 
to keep insured until sold and the proceeds remitted to the plaintiff. The contract 
provided that the defendant should “keep the wagons fully insured from loss or 
damage by fire.” Following loss of the wagons by fire the plaintiff brought suit 
on the agreement. The defendant contended that it had complied with the terms 
of the agreement when it took out a policy with a provision that the insurance 
company would only be liable in case of loss to the extent of three-fourths of 
oF yuaeee of the property insured. In reversing the trial court, the Supreme Court 
held: 

“If the parties have used words which have an ordinary meaning, free from 
ambiguity and no technical meaning is shown, extrinsic evidence is inadmissible 
to show that the parties used such terms in a sense different from their ordinary 
meaning, as the only effect of such evidence would be to contradict the legal effect 
of the language which the parties themselves used.” (A quotation from 2 Page, 
Contracts, § 1111.) 

The court pertinently observes: 

“The charge would have been free from error if the testimony had been 
aa instead of contradictory of the terms of the agreement.” (Italics by 
court. 

In Sellers v. Railroad Co., 77 S. C. 361, 57 S. E. 1102, the court said: 

“The construction of a written instrument presents ‘a question of law, to be 
determined by the judge, and is not to be submitted to the jury, unless its language 
is ambiguous, requiring explanatory testimony.” 

In Forbes v. Pearson, 87 S. C. 67, 68 S. E. 964, the court said: 

“Where doubt arises as to the meaning of the words used in a contract, for 
the enlightenment of the judge or jury, parol evidence may be admitted of the 
signification the words have according to the usage of those accustomed to make 
contracts of this kind, but such evidence is not admissible when the meaning of 
the language is plain.” 

See, also, Armour v. Hyman, 120 S. C. 375, 113 S. E. 330. 

In Lewis v. Wilson, 108 S. C. 47, 93 S. E. 242, the court held (quoting 
syllabus) : 

“Parol agreement to renew note from year to year for definite time upon 
payment of interest, although made to induce written contract to pay on a fixed 
date, contradicts the writing, and is incompetent.” 

See, also Arthur v. Brown, 91 S. C. 316, 74 S. E. 652; Cline v. Oil Mill, 83 
S..C. 204, 65 S. E. 272; Cape Fear Co. v. Evans, 69 S. C. 93, 48 S. E. 108. 

In McGrath v. Ins. Co., 74 S. C. 69, 54 S. E. 218, a witness had testified to an 
alleged statement by the agent, at the time he received the application for insurance 
and receipts for the premium, that the property was insured from the time the 
receipt was given. The application stated that the insurance should not take effect 
until the application had been accepted by the home office. (In principle precisely 
the question presented in the case at bar.) The testimony was held by the court, 
reversing judgment for the plaintiff, inadmissible as violating the parol evidence rule. 

Furthermore, it was held that the plaintiff was presumed to have known that 
the agent had no authority to make such a statement, as the declarations were in 
conflict with the express stipulations in the application requiring acceptance at the 
home office as essential to such contract. 

In Insurance Co. v. Mowry, 96 U. S. 547 (24 L. Ed.) 674), the court said: 

“The entire engagement of the parties, with aH the conditions upon which its 
fulfillment could be claimed, must be conclusively presumed to be there stated. 
If, by inadvertence or mistake, provisions other than those intended were inserted 
or stipulated provisions were omitted, the parties could have had recourse for a 
correction of the agreement to a court of equity, which is competent to give all 
needful relief in such cases. But, until thus corrected, the policy must be taken 
as expressing the final understanding of the assured and of the insurance company.” 

In Floars v. Ins. Co., 144 N. C. 232, 56 S. E. 915, the court said: 

“The written policy while it remains unaltered will constitute the contract 
between the parties, and all prior parol agreements will be merged in the written 
instrument; nor will evidence be received of prior parol inducements and assurances 
to contradict or vary the written policy while it so stands as embodying the contract 
between the parties.” 

This court has held in Jeter v. Life Ins. Co., 127 S. C. 213, 121 S. E. 204, that: 
“In an action on an insurance policy defendant is entitled to show the extent of 
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the authority instrusted to the agent writing the policy, and whether the agent was 
acting within his authority.” Assuming that the agent did make the statement 
attributed to him, the statement amounted to nothing more than a misstatement 
as to the legal effect of the policy and the observations of the court in Oil Co. v. 
Southern Railway, 103 S. C. 494, 500, 88 S. E. 360, 362, are pertinent (opinion by 
Chief Justice Watts) : 

“Every one is presumed to know the effect of a contract that he signs, and 
misrepresentations as to the legal effect made to him by the other party will not 
invalidate the contract. The plaintiff had no right to rely on the statements made 
as to what the legal effect of the contract would be. * * * It would be disastrous 
to contracts to allow the plaintiff to avoid the contract and escape liability on the 
plea that a misrepresentation had been made to him as to its legal effect.” 

In Northern Co. v. Grand View Association, 183 U. S. 308, 22 S. Ct. 133, 46 
L. Ed. 213 (quoting syllabus), it was held: 

“It is a fundamental rule in courts both of law and equity, that parol contem- 
poraneous evidence is inadmissible to contradict or vary the terms of a valid 
written instrument, unless in cases where the contracts are vitiated by fraud or 
mutual mistake. * * * 

“Contracts in writing, if in unambiguous terms, must be permitted to speak 
for themselves, and cannot, by the courts at the instance of one of the parties, be 
altered or contradicted by parol evidence, unless in case of fraud or mutual mistake 
of facts and this principle is applicable to cases of insurance contracts.” 

In that case (183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213) the court quotes 
the following from the case of Franklin Ins. Co. v. Martin, 40 N. J. Law, 568, 29 
Am. Rep. 271, with strong approval: 

“Upon principle, it is impossible to perceive on what ground such testimony 
should be received. A policy of insurance is a contract in writing, of such a nature 
as to be within the general rule of law that a contract in writing cannot be varied 
or altered by parol testimony. If it be ambiguous in its terms, parol evidence, such 
as would be competent to remove an ambiguity in other written contracts, may be 
resorted to for the purpose of explaining its meaning. If it incorrectly or imper- 
fectly expresses the actual agreement of the parties, it may be reformed in equity. 
If strict compliance with the conditions of insurance, with respect to matters to be 
done by the insured after the contract has been concluded, has been waived such 
waiver may, in general, be shown by extrinsic evidence, by parol. Further than 
this, it is not safe for a court of law to go. To except policies of insurance out 
of the class of contracts to which they belong, and deny them the protection of 
the rule of law that a contract which is put in writing shall not be altered or 
varied by parol evidence of the contract the parties intended to make, as distinguished 
from what appears, by the written contract to be that which they have in fact made, 
is a violation of the principle that will open the door to the grossest frauds. * * * A 
court of law can do nothing but enforce the contract as the parties have made it. 
The legal rule that in courts of law the written contract shall be regarded as the 
sole repository of the intentions of the parties, and that its terms cannot be changed 
by parol testimony, is of the utmost importance in the trial of jury cases, and can 
never be departed from without the risk of disastrous consequences to the rights 
of parties.” 

“If parol evidence were admissible to vary a written contract of insurance, 
then all prior negotiations, correspondence, proposals and other acts would become 
as much a part of the contract as though actually embodied in the policy, and it 
could never be known exactly what the terms of the contract were, except es 
‘after extended litigation, and the safe-guard which a policy ought to afford would 
be valueless if its terms could thus be added to or limited. It is therefore a 
general rule that all prior negotiations are considered as waived or merged in the 
written contract, and that in the absence of fraud, duress, or mistake, parol evidence 
is inadmissible to contradict its terms. The entire engagement of the parties, with 
all the conditions upon which its fulfillment can be claimed, must be conclusively 
presumed to have been stated in the policy as the terms of the policy when explicit 
must control.” 1 Joyce Ins. (2d Ed) § 185. 

Again, at section 185a: : 

“But a policy cannot be changed or altered by parol evidence where the party 
be named and his interest specified, except fraud or mistake be alleged. The intent 
as shown by the instrument itself must be sought, since the same principles of 
construction obtain in this regard as in other written contracts.” 















It is suggested in the leading opinion that there is an ambiguity in the contract 
of insurance, and that, for that reason, the parol evidence was inadmissible for the 
purpose of resolving that ambiguity, a matter to be submitted to the jury. The 
supposed ambiguity is based upon the fact that upon the first page of the policy, 
immediately following the signatures of the officers, this expressesion oocurs: “Full 
benefit from date of issue.” And on the second page there is printed, “in smaller 
type” (a fact to which some significance appears to be attached), the clause: “In 
the event of the death of the insured during the first twelve months from the date 
‘of this policy resulting from * * * nephritis * * * one-half of the amount will be 
paid which would be payable under the policy contract for death resulting from 
any other cause.” 

The most that can possibly be said of this combination of clauses is that it 
presents a case of conflicting provisions, in no sense a case of ambiguity, upon the 
theory that the first clause confers upon the insured the benefit of the full amount of 
insurance, regardless of the time or cause of death, while the second clause, limits 
recovery to one-half of the amount of the insurance in the event of death within 
one year from any one of the indicated causes. 

I do not agree to the proposition ‘at all that the clauses are inconsistent or 
conflicting. The first clause does not provide that the insured shall receive the 
benefit of full inswrance from the date of its issue; but that from that time she 
shall receive “full benefit”; necessarily referring to the contract of insurance, which 
shall be effective “from the date of issue,” with all of its conditions and limitations, 
“each of which” (by the express terms of the policy) “is hereby made a part of 
this contract.” The clause manifestly was intended simply to fix the date upon 
which the contract shall become effective. 

But, assuming that the clauses are inconsistent and contradictory, the rule in 
such cases is clearly stated in Corpus Juris as follows: 

“Where two clauses are inconsistent and conflicting, they must be construed so 
‘as to give effect to the intention of the parties as collected from the whole instru- 
ment, and apparently conflicting provisions must be reconciled if possible, by any 
reasonable interpretation, it being necessary for this purpose to consider the entire 
instrument and the surrounding circumstances.” 13 C. J. 535. 

“In the construction of an instrument in writing, clauses should not be con- 
strued as repugnant if by any reasonable interpretation they can be reconciled so 
fas to give force and effect to each.” Ferguson v. Ins. Co., 187 Mass. 8, 72 N. E. 358. 

In Brady v. Bridge Co., 76 S. C. 297, 56 S. E. 964, it was held (quoting 
syllabus) : 

“If two provisions of a contract must be regarded repugnant, that which is first 
mentioned must prevail, if it is in harmany with the other parts of the contract.” 

Where the clauses of a contract are repugnant, the earlier prevails, if the 
inconsistency be not so great as to avoid the instrument for uncertainty. Vickers v. 
Electrozon Commercial Co., 67 N. J. Law, 665, 52 A. 467. In construing a contract, 
all the provisions thereof should be taken into consideration and reconciled, if 
possible, so that the true intent of the parties may be ascertained. Barber v. Ins. 
Co., 16 W. Va. 658, 37 Am. Rep. 800. Where two clauses in a contract are incon- 
sistent, they must be so construed as to give effect ta the intention of the parties 
as gathered from the whole instrument. Bent v. Alexander, 15 Mo. App. 181. “It is 
a cardinal rule of the interpretation of mutual contracts,” that one part is not to be 
‘abrogated or impaired “by another, when that other has an appropriate meaning 
which fully satisfies the words.” Hazelton Co. v. Buck Co., 57 Pa. 301. 

In Smith v. Clinkscales, 102 S. C. 227, 85 S. E. 1064, it was held (quoting 
syllabus) : 

“The purpose of construction is to ascertain the intention as gathered from 
the whole instrument and to give effect, if possible, to every clause and word, if it 
can be done without violating any settled rule of law. Of two irreconcilable 
repugnant clauses, the first shall prevail, though this rule is to be applied only when 
all reasonable modes of reconciling the apparent repugnancy have failed, and subject 
to the rule that the intention gathered from the whole instrument shall prevail.” 

“It is only when the parts of a contract are so radically, repugnant that” no 
rational interpretation “will render them effective and accordant that any part must 
perish.” Rushing v. Ins. Co. (C. C. A.) 224 F. 74; Ins. Co. v. Adams, 84 Ark. 431, 
106 S. W. 209; Ford Lumber Co. v. Clement, 97 Ark. 522, 135 S. W. 343. 

“Apparently contradictory stipulations in a contract must be harmonized * * * if 
possible, because both could not have been intended in the contradictory sense.” 
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Southern Co. v. McGeehan, 144 Wis. 130, 128 N. W. 879; Collins v. Portland 
Electric Power Co. (D. C.) 7 F. (2d) 221. 

“No provision of contract is to be disregarded as inconsistent with other pro- 
visions, unless no other reasonable construction is possible.” Cliffe Co. v. Du Pont 
Co. (D.) 298 F. 649; U. S. v. Bentley (D. C.) 293 F. 229 American Co. v. Bart- 
man (C. C. A.) 261 F. 661; Smith Co. v. Eckert, 21 Ariz. 28, 184 Pa. 1001, 7 A. L. R. 
995; Phoenix Co. v. Shulman, 125 Va. 281, 99 S. E. 602; Guaranty Co. v. Mexican 
Co. (D. C.) 245 F. 901. 

Following this rule, the supposed inconsistency is easily explicable by adopting 
the interpretation that “full benefit” meant full benefit of the contract as it stood, 
and not the benefit of the full insurance. 

The combination of the clauses in question constituting at best a case of repug- 
nant provisions, it is legally impossible that there should be presented a case of 
ambiguity; certainly not a case of latent ambiguity, justifying the admission of 
parol evidence. The truth of the matter is that the purpose of this evidence is not 
to clear up a doubt or uncertainty; none exists; but to entirely change that which 
is perfectly clear; to make the contract cover a condition which it unequivocally 
declares it shall not cover. There can be no misunderstanding or room for contro- 
versy as to what the quoted clause in the policy means. 

Webster defines “ambiguous” as “doubtful or uncertain, * * * capable of being 
understood in either of two or more senses, equivocal.” 

There can be no conflict between the first and second clauses unless the first 
clause be susceptible of the possible inference that it meant to confer upon the 
insured the benefit of the full amount of the insurance, no matter what happened; 
the second clause limiting the recovery to one-half under the conditions stated. That 
as I have endeavored to show would present a case of contradictory or repugnant 
provisions; not at all a case of ambiguity; most certainly not a case of latent 
ambiguity to resolve only which parol evidence is admissible 

The only possible ambiguity that could exist, if it could be so denominated, 
is a question of the construction of the policy, considering both clauses, and conced- 
ing that upon their face they are inharmonious; a patent and not a latent ambiguity, 
if an ambiguity at all. 

The difference between the two, as I understand it, is that a patent ambiguity 
is one that arises upon a consideration of the words of the instrument, as viewed in 
themselves, without reference to their application to the object which they describe; 
a latent ambiguity is one that arises, not upon a consideration of the words of the 
instrument, as viewed in themselves, but upon those words when applied to the object 
which they describe. 2 C. J. 1313. 

A patent ambiguity may be so glaring as to annhilate the instrument for 
indefiniteness and uncertainty, or it may be such as to call for the rule of construc- 
tion against the author of the instrument. In either event, the matter is one for the 
court and not for the jury. A latent ambiguity does nof# appear upon the face of 
the words, nor is its existence known until those words are brought in contact 
with collateral, extraneous facts. It seems to me clear that patent ambiguities are 
for resolution by the court; latent ambiguities by the jury, upon proof of the 
collateral, extraneous facts. 

In this case there is no suggestion of collateral facts creating a latent ambiguity, 
and the circuit judge should have construed the policy. 

In 1 C. J. 414, it is said: 

“In case there is an ambiguity in the policy the rule is that all provisions, con- 
ditions, or exceptions which in any way tend to work a forfeiture of the policy 
or limit or defeat liability thereunder should be construed most strongly against 
those for whose benefit they are inserted, and most favorably toward those against 
whom they are meant to operate, and this rule is applicable to purely benefit 
accident policies as well as the ordinary accident policy. Accordingly the court 
will adopt the construction most favorable to the insured when a doubt arises in 
respect to the application, exceptions to, or limitations of liability, or clauses creat- 
ing a forfeiture or relating to matters subsequent to the attaching of the liability, 
the rule being especially applicable to the latter”—indicating, beyond a doubt, that 
the ambiguity of the character described must be resolved by the court.” 

In 13 C. J. 785, it is said: “Where the terms of a contract are ambiguous, and 
their meaning is to be determined from extrinsic evidence which is conflicting, a 
question is presented for the jury. * * * Where extrinsic evidence is not required 
to determine the meaning of the contract, its construction is for the court”—which 














is but another way of saying that latent ambiguities are for the jury; patent 
ambiguities for the court. 


In Granite Co. v. Monument Co., Vt. 177, 99 A. 875, it is held, quoting 
syllabus: 


“In the absence of latent ambiguity, it is for the court to construe a written 
contract.” 

To constitute a latent ambiguity, the meaning of the terms must require the 
aid of extrinsic facts in the interpretation, under which circumstances alone is 
the construction to be submitted to a jury. Schneider v. Neubert, 308 Ill. 40, 139 
N. E. 84; Ringrose v. Sloane (D. C.) 266 F. 402; Modern Woodmen of America 
v. Hall, 190 Ind. 493, 130 N. E. 849; Sunshine v. Furtick, 114 S. C. 32, 102 S. 
E. 784. 

In Russell v. Arthur, 17 S. C. 477, the court said: 

“There was no evidence of ‘the contract except the defendant’s letter * * * 
and we think it was error in the circuit judge to refer the construction of that let- 
ter to the jury instead of construing it himself. The fact that it was obscure 
and inconsistent in its different parts, making it difficult to understand, could not 
alter the rule that the court and not the jury should construe a contract in writ- 
ing’—citing Bank, v. Heyward, 15 S. C. 296; Mowry v. Stogner, 3 S. C. 253. 

“Where there is doubt as to the meaning of a contract in writing arising from 
the language used, and not from extrinsic matters, the question as to what the 
parties meant is for the court, and not the jury.” Penn v. Hare (Tex. Civ. App.) 
Zoo SW. oer. 

“The construction of a contract is always a matter of law for the court, no 
matter how ambiguous or uncertain or difficult its terms, and the jury can only 
assist the court in determining disputed fact questions.” O’Connor v. West Co., 
180 Cal. 7, 207 P. 527. 

Even in the case of a latent ambiguity, if there is no conflict in the evidence, 
the question is one of law for the court. 

The construction of the contract therefore, not involving a latent ambiguity, 
but at best a patent ambiguity, was a matter for the court; in that construction he 


should have held that the policy contract was binding and directed a verdict for 
one-half of the amount of insurance. 


The policy contains the following provision: 

“This policy contains the entire agreement between the company and the in- 
sured and the holder or owner thereof. Its terms and conditions cannot be changed 
or varied, except by a written agreement’ signed by the President or Secretary of 
the company, and agents are forbidden to receive or receipt for premiums on pol- 
icies more than four weeks in arrears.” 


No reason has been or can be suggested why this provision should not be re- 
spected. 


In Northern Co. v. Grand View, 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213, 
the court held: 

“It is competent and reasonable for insurance companies to make it a matter 
of condition in their policies that their agents shall not be deemed to have author- 
ity —— or contradict the express terms of the policies as executed and de- 
livered.” 

See, to the same effect, our own cases of Oxweld v. Davis, 115 S. C. 426, 106 
S. E.._ 157, Colt v. Britt, 129 S. C. 226; 123 S. E. S46. 

The circuit judge, in my opinion, committed reversible error in submitting the 
issue of waiver to the jury. There was no such question in the case. The plain- 
tiff did not claim that the Company had waived any condition of forfeiture in the 
policy; the defendant was not insisting upon any forfeiture; it was simply stand- 
ing upon the terms of the contract, that if the insured should die within 12 months 
and of nephritis, which she admittedly did, it was liable for only one-half of the 
policy. It seems to me that when the court essays to enforce contracts as they 
are made and destroys its positive terms by the loose conception which an agent 
or a beneficiary may have had of its proper construction, it is but “keeping the 
promise to the ear and breaking it to the hope.” 

As Mr. Wigmore truly expresses it: 

“The original prohibitory exception is based on the risk of allowing an extrin- 
sic utterance of intent to come into competition with the terms of the document 


on the same subject, and perhaps to prevail against them.” 4 Wig. Ev. (1st Ed.) 
p. 3503. 
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The testimony was offered, not for the purpose of showing a waiver of any 
provision in the policy, but to set up an entirely different contract from that con- 
tained in it by the clearest possible terms. 

Nor can such testimony be admitted to show an estoppel. 

In 10 R. C. L. 1017, it is said: 

“Any theory that proof of prior and contemporaneous negotiations and repre- 
sentations though not admissible to vary the legal effect of the written contract, 
may be received for the purpose of raising an estoppel in pais, has been held by 
the highest authorities to be a mere evasion of the salutary rule which protects 
written contracts from impeachment by loose collateral evidence, and upon prin- 
ciple and authority is not tenable.” Insurance Co. v. Buchanan (C. C. A.) 141 F. 
S77, 4 L. Re A. ON. S) 758 

I think that the defendant’s motion for a directed verdict should have been 
granted, and that, at the least, a new trial should be ordered. 

CarTER, J., concurs. 


HERNDON v. CONTINENTAL CASUALTY CO. (No. 12424.) 
Supreme Court of South Carolina. April 10, 1928. 
142 Southeastern Reporter ; 
2. INSURANCE—WHEN INSURER RETAINS PREMIUMS PAID ON LIFE 
INSURANCE POLICY, IT CANNOT BE CANCELLED WHETHER NO- 
tae eee ATTEMPTED CANCELLATION BE GIVEN POLICYHOLDER 


When policy of life insurance is issued and premiums paid and not refunded, 
such policy cannot be canceled by insurance company whether notice of attempted 
cancellation be given policyholder or not. 


(For other cases, see Insurance, Dec. Dig. § 230.) 


3. INSURANCE—COMPLAINT HELD INSUFFICIENT TO RECOVER 
PREMIUMS, THOUGH INSURED ALLEGED PREMIUMS WERE 
FRAUDULENTLY COLLECTED. 

Complaint alleging that defendant insurance company, after having canceled 
life insurance policy without notifying insured and without his consent or approval, 
received premiums willfully, fraudulently, and unlawfully with intent to cheat 
and defraud insured, and willfully, fraudulenty, and unlawfully collected, received, 
and ‘converted money to its own and separate use and refused to return money 
so collected field not to state cause of action, since alleged cancellation was illegal 
and policy was of force while insurer received premiums and allegations regard- 
ing fraud did not make out cause of action. 

(For other cases, see Insurance, Dec. Dig. §198[6].) 

Appeal from Richland County Court; M. S. Whaley, Judge. 

Action by O. B. Herndon against the Continental Casualty Company. From a 
judgment overruling a demurrer to the complaint, defendant appeals. Reversed, 
demurrer sustained, and complaint dismissed. 

Hunter A. Gibbes, of Columbia, for appellant. 

C. Inglesby Dial and Cooper & Winter, all of Columbia, for respondent. 

Carter, J. This is an appeal from an order of his honor M. S. Whaley, 
judge of the county court of the county of Richland, in which court the action 
was commenced, overruling a demurrer to the complaint. The facts alleged in the 
ae pertinent to the questions raised by the demurrer are, in substance, as 
follows: 

October 27, 1919, the defendant, Continental Casualty Company, issued to the 
plaintiff, O. B. Herndon, a life insurance policy, whereby the defendant insured 
the life of the plaintiff (the amount of the policy not being stated in the com- 
plaint). The plaintiff paid therefor the regular premium charged $3.30 per month 
from October 27, 1919, to November 1, 1922, and, in consideration of additional 
insurance later issued, paid to the defendant a premium of $3.55 per month, from 
November 1, 1922, to November 10, 1925; that on or about the first of August, 
1924, the defendant canceled the plaintiff's said policy of insurance, but failed at 
the time of such cancellation to notify the plaintiff thereof, having canceled the 
said policy also without the consent or approval of the plaintiff; that after the 
cancellation of said policy the defendant, its servants and agents received and 
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took and collected the said amount of money from the plaintiff willfully, fraudu- 
lently, and unlawfully, with intent to cheat and defraud the plaintiff, and will- 
fully, fraudulently, and unlawfully collected, received, and converted the said 
money to its own and separate use, etc. The plaintiff further alleges that, although 
repeated demands have been made upon the defendant to return the said money 
so collected, the defendant has willfully, fraudulently, and unlawfully failed and 
refused to return the said money to the plaintiff, to plaintiff’s injury and damage 
in the sum of $3,000, and demands judgment against the defendant for that amount. 

‘ The defendant demurred to the complaint on the ground that the complaint 
failed to state facts sufficient to constitute a cause of action, in the particulars set 
forth in the demurrer. This demurrer was overruled by his honor Judge Whaley, 
from which order the defendant has appealed to this court imputing error to his 
honor Judge Whaley, as set forth under the several exceptions, which exceptions 
will be considered as a whole and not separately, for the reason that the questions 
raised by the exceptions are within a narrow sphere. 

{1-3] As stated in the order of his honor Judge Whaley, in overruling the de- 
murfer, for the purpose of considering the demurrer, the demurrer admits the 
allegations of the complaint, and therefore the test is whether the allegations, thus 
admitted, state a cause of action. We do not agree with his honor Judge Whaley 

‘in holding that the complaint states a cause of action, and in overruling the de- 
murrer. As we view the complaint, it does not state a cause of action. Since, 
under the allegations of the complaint, the defendant collected the premiums on 
the policy for the period of time in question and did not refund the same, the 
alleged cancellation of the policy by the defendant on August 1, 1924, was il- 
legal, and the policy was of force, and had the plaintiff died or received an in- 
jury within that period of time, October 27, 1919, to November 10, 1925, the de- 
fendant would have been liable under the policy for the amount stipulated therein. 
It is a recognized rule of law when a policy of insurance is issued, and the prem- 
iums paid and not refunded, such policy cannot be canceled by the insurance com- 
pany whether notice of such attempted cancellation be given the policy holder or 
not. The fact that the complaint contains an allegation that the premiums in ques- 
tion were fraudulently collected does not state a cause of action, when it appears 
from the facts alleged and the law applicable thereto, as in this case, that the 
policy was of force during the period of time when the collection of the prem- 
ium was made. The addition of the words “‘cheat and defraud,” etc., in the alle- 
gations, in connection with the other allegations contained in the complaint,. does 
not in our opinion make out a cause of action. We think that his honor Judge 
Whaley was in error in overruling the demurrer. 

It is, therefore, the judgment of this court that the order of his honor Judge 
Whaley be reversed, that the demurrer to the complaint be sustained, and that the 
complaint be dismissed. 

Watts C. J., and Cothran, Blease, and Stabler, JJ., concur. 

Coruran, J. (concurring). See 32 C. J. 1245; Hollings v. Bankers’ Union, 
63 S. C.. 192, 41S. E. 90. 


AMERICAN CITIZENS’ LABOR & PROTECTIVE INSTITUTION 
v. BANDY. (No. 7177.) 
Court of Civil Appeals of Texas. Austin. Dec. 7, 1927. 
Reharing Denied Jan. 4, 1928. 
2 Southwestern Reporter (2d) 977. 

1. INSURANCE—MUTUAL INSURANCE ASSOCIATION CERTIFICATE 
OF CONSTITUTION, PROVIDING FOR MAXIMUM PAYMENT ON 
DEATH, HELD CONTRACT TO PAY SUCH MAXIMUM. 

Mutual insurance association certificate, providing that association would pay 
beneficiary an amount not to exceed $400, of which an amount not to exceed $100 
would be paid within 24 hours after proof of death, and association’s constitution, 
providing that beneficiary should receive a relief immediately after proof of death 
and a second relief at next grand lodge, provided first and second reliefs did not 
exceed $400, Aeld to be contract to pay maximum amount stated. 

(For other cases, see Insurance, Dec. Dig. § 791[1].) 

2. INSURANCE—THAT MUTUAL INSURANCE ASSOCIATION STATED 
AMOUNT PAYABLE ON DEATH AS “RELIEF” HELD IMMATERIAL 
ON INSURANCE LIABILITY. 

Fact that a mutual insurance association designated, both in its certificate and 
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in its constitution, the amounts it would pay on death of member as “relief,” 
held immaterial on question of association’s liability to pay such amounts as in- 
surance. 


(For other cases, see Insurance, Dec. Dig. $791[1].) 


3. INSURANCE—IN ACTION AGAINST MUTUAL INSURANCE ASSO- 
CIATION FOR DEATH PAYMENT, STATED IN CERTIFICATE NOT 
TO EXCEED CERTAIN SUM, BURDEN WAS ON ASSOCIATION 
CLAIMING LESS SUM DUE TO PLEAD AND PROVE IT. 

In action on mutual insurance association life certificate, wherein payment was 
to be for sum not to exceed a sum stated, burden of proof held to be on asso- 
ciation to plead and prove that a less sum was due beneficiary, if such was the 
fact. 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 

7. INSURANCE—RECOVERY ON INSURANCE CERTIFICATE ENTITLED 
PLAINTIFF TO 6 PER CENT. INTEREST ON AMOUNT FOUND DUE 
FROM DATE DUE AS MATTER OF LAW. 

Where amount of plaintiff's recovery on mutual insurance association life 
certificate was fixed by the contract, held that she was entitled to 6 per cent. in- 
terest on amount found by jury to be due from date it was due as matter of law. 


(For other cases, see Insurance, Dec. Dig. § 799.) 


9. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING OF 
AMOUNT DUE ON MUTUAL INSURANCE ASSOCIATION LIFE CER- 
TIFICATE. 

Evidence held to support finding that plaintiff, in suit on mutual insurance as- 
sociation life certificate, was entitled to $235 on original $400 contract. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 
Appeal from Milam County Court; Jeff T. Kemp, Judge. 


Action by Mary Bandy against the American Citizens’ Labor & Protective 
Institution. Judgment for plaintiff, and defendant appeals. Affirmed. 

‘ G. R. Lipscomb, of Fort Worth, and W. A. Morrison, of Cameron, for ap- 
pellant. 

B. P. Matocha, of Cameron, for appellee. 

Brarr, J. Appellee sued appellant, American Citizens’ Labor & Protective In- 
stitution, a negro lodge or labor organization, incorporated for the purposes, among 
others, of securing suitable employment for its members, of organizing lodges of 
negro men, women, and children to promote their labor and social interests, the 
protection of its members and their dependents; and its charter authorized the 
use of money accumulated from dues “for the benefit of the membership in the 
way of relief to members and their families and dependents in case of sickness, 
accident, death, nonemployment,” etc., upon a membership certificate of relief or 
insurance issued by appellant to Harvey Bandy, husband of appellee, the pertinent 
parts of which read as follows: 

“In case of death of the said Harvey Bandy, the beneficiary hereinafter named 
shall upon due proof to the officers of the institution, be entitled to receive in ac- 
cordance with the rules, laws and regulations of the institution, an amount not to 
exceed $400, and an amount not to exceed $100 of the above amount will be paid 
upon proof of death, to the beneficiary hereinafter named, within 24 hours after 
such proof.” 

Appellee alleged that her husband was dead; that he was a member of appellant 
in good and financial standing at the time of his death; that, as beneficiary in the 
policy, she had made proper proof of his death; and that appellant had paid her 
$165 on the policy of insurance, but refused to pay the balance of $235, for which 
she sued in the county court. Appellant set up various defenses not necessary to 
mention here. 

A trial to a jury upon the special issues raised by both parties resulted in a 
verdict and judgment for appellee for $235, with 6 per cent. interest from the 
date it was due under the contract, from which judgment this appeal is perfected. 

By assignments 1 and 2 appellant contends the trial court should have instruc- 
ted a verdict for it: First, because the certificate sued on did not bind appellant 
to pay any amount, and was therefore void; and, second, that, if the certificate 
bound appellant to pay any amount, it was only $100 burial expenses, and, appellee 
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having admitted by pleading that appellant paid her $165 on the certificate, there 
was no further liability on it. Neither contention was sustained. The certificate 
provided that appellant would pay appellee, “in accordance with the rules, laws, 
and regulations of the institution, an amount not to exceed $400.00,” of which “an 
amount not to exceed $100” would be paid within 24 hours after proof of death. 
The only rules, laws, and regulations pertinent to the issue is article 2, relief de- 
partment, section 1, of appellant’s constitution, which reads as follows: 

“At the death of a member in good and financial standing their beneficiary 
shall receive a relief immediately after proof of death and a second relief at next 
grand lodge, provided the first and second reliefs do not exceed four hundred 
($400.00).” 

[1] We think the certificate sued on and the constitutional provision cited 
constitute a contract to pay the maximum amount stated in the certificate and 
constitution. Language of similar purport and meaning in fraternal, mutual, and 
life insurance policies has been so construed. In Fort Worth Mut. Benev. Ass’n 
v. Guire (Tex. Civ. App.) 292 S. W. 911, it is held: 


“Tn an action on a life policy wherein the payment is to be for a sum not 
to exceed a sum stated, the burden of proof is on the insurance company to plead 
and prove that a less sum should be paid, if such be the facts.’ See Fort Worth 
Mut. Ben. Ass’n v. Golden (Tex. Civ. App.) 287 S. W. 291; Sup. Council v. 
Anderson, 61 Tex. 296; Ins. Co. v. Arnold (Tex. Civ. App.) 32 S. W. 579; Int. 
Order, K., etc., of Tabor v. Boswell (Tex. Civ. App.) 48 S. W. 1108.” 


[2] The fact that appellant designated what it should pay as “relief” instead 
of insurance is not material. The certificate, as well as the constitutional pro- 
vision, supra, clearly states that appellant, not only will, but “shall,” pay upon 
death of a member in good and financial standing a sum not to exceed $400. No 
other rule, law, or regulation of appellant was introduced delineating or in any way 
reducing that amount. In fact, appellant neither pleaded nor proved that a less 
sum should be paid, except possibly that appellant’s constitution only allowed 
one-half benefit or relief until twelve months’ membership, and no specific issue 
was requested or given on that issue. However, the jury’s finding that $235 was 
still due on the certificate necessarily found that the constitution in effect at the 
time Harvey Bandy became a member and at the time of his death did not so pro- 
vide, and the evidence sufficiently supports the finding. 


[3] The above holdings also answer assignment 7, wherein appellant contends 
that appellee did not allege or prove that “the second relief * * * at the next 
grand lodge” had been granted. The proof is undisputed that Bandy died in June, 
and that the grand lodge met the following July 15, with his proof of death in 
hand. Appellant contracted that “a second relief at the next grand lodge” would 
be granted, not to exceed $400 for both the first and second relief. Appellant 
neither pleaded nor proved that “a less sum should be paid,” and the above au- 
thorities hold the burden was upon appellant to so allege and prove. Appellant 
did allege and introduce proof in support of it to the effect that the grand lodge 
authorized the payment of $165 to appellee as a matter of gratuity and compro- 
mise on its part of her claim; but the jury found against appellant on the issue, 
and the evidence supports the finding. 


[4, 5] Assignments 3 and 4 raise the question of the jurisdiction of the county 
court because of the amount in controversy. Appellee’s original petition, filed No- 
vember 10, 1925, sought recovery on a certificate for $500, alleging $165 of it had 
been paid. Appellant answered the petition on its merits without attacking in any 
manner the jurisdiction. April 18, 1927, appellee filed her supplemental petition, 
in which she alleged in the alternative only that, if the certificate was not for 
$500, it was for $400, and gave notice to produce it at the trial. Appellant ans- 
wered this petition on its merits by a second amended original answer. Appellant 
then ‘filed, on April 18, 1927, its first supplemental answer by which it attacked 
for the first time the jurisdiction of the court, it being a special plea to the juris- 
diction upon the allegations that its constitution provided that only one-half benefit 
or relief would be allowed until twelve months’ membership; that appellee’s peti- 
tion showed that Harvey Bandy had not been a member twelve months at the 
time of his death; that appellee and her attorneys knew of the constitutional pro- 
vision when both the original and supplemental petitions were filed; that one-half 
of either certificate sued on, less $165 which appellee pleaded she had received, 
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would reduce the amount below the jurisdiction of the trial court; and that ap- 
pellee fraudulently stated her case to wrongfully confer jurisdiction. Appellant 
made no request to withdraw its pleadings to the merits in order that it might 
file its plea to the jurisdiction in due order and as a plea in abatement; and the 
trial court correctly refused the plea and to submit any issues in connection with 
it to the jury as coming too late and not in due order of pleading. Since the de- 
cision of the Court of Civil Appeals in the case of Hoffman v. Cleburne Bldg. & 
Loan Ass’n, 2 Tex. Civ. App. 688, 22 S. W. 155, it has been the settled law that 
a plea to the jurisdiction of the trial court, where the petition states a demand 
within the jurisdiction, on the ground that the amount in controversy has been 
fraudulently stated, must be filed, before an answer to the merits, in absence of 
permission of trial court to withdraw answer to the merits for the purpose of 
filing the plea as one in abatement and in due order. 


[6] By assignment 5 appellant contends the verdict is excessive and should 
not have been for more than $35. The contention is based upon one of appellant’s 
constitutions offered in evidence, which limited allowance of relief to one-half un- 
til twelve months’ membership. The evidence is undisputed that the certificate 
was for $400, on which: $165 had been paid; that Bandy’s certificate was -issued 
May, 1925; and that he died the following June, 1925. Appellee introduced in 
evidence another of appellant’s constitutions, which was well identified as the one 
under which the lodge to which Harvey belonged was organized and operated at 
the time of his death. It contained no provision limiting allowance to one-half 
until twelve months’ membership. Neither of the constitutions bore any date. 
Both were duly signed by appellant’s proper officers, and, with the exception of 
the conclusion of one of appellant’s state officers that the one limiting relief to 
one-half allowance was adopted before 1925, there is no proof when it was adopted. 
The one without the limitation was in general use by appellant’s duly appointed 
and constituted officers and agents up until July, 1925, and after Bandy’s death. 
The jury under the above evidence found the amount due to be $235, which con- 
cludes the question against appellant’s contention. 

[7-9] Assignment 6 is that the jury’s finding of 10 per cent. interest on the 
amount due showed “malice, bias, prejudice,” etc., and that the trial court could 
not disregard their verdict in that respect, and render judgment for the amount 
found by the jury to be due, plus 6 per cent. interest. The contention is without 
merit. The amount of appellee’s recovery was fixed by written contract, and she 
was entitled to 6 per cent. interest on the amount found by the jury to be due 
from the date it was due as a matter of law. The jury were asked to find the 
amount due on the contract. They answered, “$235 and 10 per cent. in from 
date due.” The interest finding may be regarded as immaterial and surplusage, 
since it was not submitted to the jury by the issue. The evidence fully authorized 
a finding that appellee was entitled to $235, and there is nothing to indicate that 
the jury were actuated by any improper motive in finding interest thereon. 

We find no error in the judgment, and it is affirmed in all things. 

Affirmed. 


UNION TRUST ESTATE v. ORR et al. (No. 400.) 
Court of Civil Appeals of Texas. Eastland: Feb. 10, 1928. 

2. INSURANCE—CAUSE OF ACTION ON BENEFICIAL INTEREST CER- 
TIFICATE AROSE IN PART IN COUNTY OF HOLDER’S DEATH 
PERMITTING SUIT THEREON IN SUCH COUNTY AGAINST UN- 
INCORPORATED ASSOCIATION (REV. ST. 1925, ART. 1995, SUBD. 
23). 

Cause of action against unincorporated association to recover on beneficial 
interest certificate arose in part im county where holder of certificate died, and 
suit against association in such county was therefore proper, under Rev. St. 1925, 
art. 1995, subd. 23, as against defendant’s plea of privilege. 

(For other cases, see Insurance, Dec. Dig. § 811.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE ORGANIZATION 
OPERATING UNDER DECLARATION OF TRUST CONSTITUTES 
“UNINCORPORATED ASSOCIATION” UNDER VENUE STATUTE 
(REV. ST. 1925, ART. 1995, SUBD. 23). 

Mutual benefit insurance organization operating under declaration of trust 
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and members thereof, charged with payment of claims of beneficiaries and levy- 
ing of assessments on surviving members, constitutes “unincorporated association,” 
within meaning of Rev. St. 1925, art. 1995, subd. 23, permitting suits against as- 
sociations in county where cause of action arose. 
Note.—For other definitions, see Words and Phrases, First and Second 
Series, Association. ] 
(For other cases, see Insurance, Dec. Dig. § 811.) 


4, INSURANCE—STATUTORY DEFINITION OF LIFE INSURANCE 

COMPANY IS EXCLUSIVE (REV. ST. 1925, ART. 4716). 

Rev. St. 1925, art. 4716, defining life insurance company, excludes any other 
definition in determining whether particular organization of persons or capital 
constitutes life insurance company. 

(For other cases, see Insurance, Dec. Dig. § 32.) 


5. INSURANCE—MUTUAL BENEFIT ASSOCIATION OPERATING UN- 
DER DECLARATION OF TRUST HELD NOT “LIFE INSURANCE 
COMPANY” WITHIN STATUTE AUTHORIZING SUIT WHERE POL- 
SUBD. Bye OR BENEFICIARY RESIDES (REV. ST. 1925, ART. 1995, 
Mutual benefit association operating under declaration of trust and paying 

death benefits to beneficiaries of members by means of assessment on surviving 

members held not “life insurance company,” within meaning of Rev. St. 1925, art. 

1995, subd. 28, permitting suits on policy at place where policyholder or beneficiary 

resides, in view of article 4716, defining life insurance company as corporation do- 

ing business under charter involving payment of money conditioned on contin- 
uance or cessation of life or involving insurance for endowments or annuities. 
[Ed. Note—For other definitions, see Words and Phrases, First and Second 
Series, Life Insurance Company.] 
(For other cases, see Insurance, Dec. Dig. § 811.) 


6. INSURANCE—EVIDENCE SHOWING ACCEPTANCE OF CERTI- 
FICATE IN COUNTY WHERE SUIT THEREON WAS BROUGHT 
HELD TO SUSTAIN DENIAL OF PRIVILEGE CLAIMED BY MUTUAL 
BENEFIT ASSOCIATION (REV. ST. 1925, ART. 1995, SUBD. 23). 
Where there were no findings of fact and no conclusions of law and no as- 

signments attacking sufficiency of evidence as to place of acceptance of beneficial 

interest certificate, action of court in denying plea of privilege of mutual benefit 
association, sued on certificate, must be upheld, under Rev. St. 1925, art. 1995, subd. 

23, where there was some evidence that certificate was accepted by deceased in 

county where suit was commenced, especially where death of certificate holder 

took place in same county. 


(For other cases, see Insurance, Dec. Dig. § 811.) 


Appeal from District Court, Haskell County; Bruce W. Bryant, Judge. 

Suit by Eva May Orr and husband against the Union Trust Estate, in which 
defendant filed a plea of privilege, which was overruled. From a judgment for 
plaintiffs, defendant appeals. Affirmed. 

H. R. Jones of Haskell, for appellant. 

Ratliff & Ratliff, of Haskell, for appellees. a ; 

Lesuir, J. Joined pro forma by her husband, Eva May Orr (plaintiff) in- 
stituted this suit in the district court of Haskell county, Tex., complaining of J. 
Sam Everett, Louis Wilson, W. O. Edgington, and J. C. Everett, who reside in 
Dallas county Tex., alleging that they composed a firm under the name of the Un- 
ion Trust Estate, and in the alternative that, if she was mistaken as to their _con- 
stituting a firm or copartnership, then and in that event the Union Trust Estate 
was and is an unincorporated mutual aid insurance association writing life insur- 
ance under the assessment plan, and that said J. Sam Everett is the president, 
the said Louis Wilson vice president, W. O. Edgington secretary, and J. C. Ev- 
erett treasurer thereof. 

The defendants in due time filed a plea of privilege to be sued in Dallas 
county, Tex., the county of their residence. The plaintiff controverted this plea 
and sought to establish venue in Haskell county, Tex. 

Plaintiff's petition, in substance, set out that: The defendants on Septem- 
ber 3, 1926, issued to her father, William Reed Hester, a certificate of insur- 
ance, No. 17800, in consideration of his payment to them of membership fees, 
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etc. That she was the daughter of said Hester and beneficiary in said certificate, 
which is denominated “certificate of beneficial interest.” That her father died in 
Haskell county, Tex., January 16, 1927, as which time he was in good standing 
with the Union Trust Estate. The plaintiff then proceeds to declare with more 
particularity upon said “certificate of beneficial interest,” and prayed for a judg- 
ment in the sum of $1,000. Plaintiff further alleged the acceptance by the de- 
ceased, Hester, of the certificate, and that the claim under the certificate had been 
made according to the terms thereof. 

The defendants were operating under what is commonly known as a “declar- 
ation of trust,” in which their chief duty was, upon the death of a certificate holder, 
to make a special assessment upon the surviving members of that class of certi- 
ficate holders, collecting the sum of $1 from each and applying it to the payment 
of the sum to which the beneficiary in any such certificate was entitled upon the 
death of the holder thereof. This sufficiently indicates the scheme or character 
of insurance contemplated by the parties. 


The plaintiff contends that the venue of this cause of action is conferred upon 
the district court of Haskell county, Tex., by reason of subdivisions 23 and 28 
of article 1995, Revised Civil Statutes of Texas 1925. Said subdivision 23 is 
as follows: 

“Suits against a private corporation, association or joint-stock company may 
be brought in any county in which the cause of action, or a part thereof, arose,” 
etc. 

[1, 2] Much has been written on when and where a cause of action arises 
in whole or in part. There may be some confusion by reason of so much having 


been written relative thereto. However, we think that a cause of action upon 
which recovery is sought comprises every fact which is necessary to be proved to 
authorize and support a judgment. Therefore, as applied to the cause of action 
in the instant case, the death of William Reed Hester, the holder of said “bene- 


ficial interest certificate,” was such necessary and essential fact. That occurred in 
Haskell county, Tex., which event matured the beneficiary’s claim, of which fact 
it is alleged due notice was given to the defendants. Therefore we conclude, from 
the facts and circumstances in evidence, that this cause of action arose, in part at 
least, in Haskell county. Savage v. H. C. Burks & Co. (Tex. Civ. App.) 270 
S. W. 244; San Jacinto Life Insurance Co. v. Boyd (Tex. Civ. App.) 214 S. W. 
482; Bering Mfg. Co. v. Carter & Bro. (Tex. Civ. App.) 255 S. W. 243; N. Es- 
trada, Inc., v. Terry (Tex. Civ. App.) 293 S. W. 286. 

[3] From the testimony in this record we conclude that the defendants and 
the various holders of certificates, under the scheme presented, constituted an un- 
incorporated association of persons engaged in a species of life insurance, and 
that by reason thereof venue was and is, by reason of subdivision 23, art. 1995, . 
a conferred upon the district court of Haskell county, the place of Hester’s 

eath. 


Venue in Haskell county is also claimed by appellees under subdivision 28 of 
said article, which provides: 

“Suits on policies may be brought against any life insurance company * * * 
where the policyholder or beneficiary instituting such suit resides.” 

Article 4716 of the same statute defines a life insurance company as follows: 

“A life insurance company shall be deemed to be a corporation doing business 
under any charter involving the payment of money or other thing of value, con- 
ditioned on the continuance or cessation of human life, or involving an insurance, 
guaranty, contract or pledge for the payment of endowments or annuities.” 

[4] From this it will be observed that the statutes of Texas give a full and 
complete definition of a life insurance company, and no other definition can be 
considered in arriving at a conclusion as to whether or not any other organization 
of persons or capital would constitute a life insurance company. Taber v. Ar- 
kansas Harbor Terminal Ry. Co. (Tex. Civ. App.) 219 S. W. 860. ; 

[5] Under this definition of a life insurance company we do not think that 
the scheme of insurance contemplated and conducted by the defendants and those 
associated with them constituted then an insurance company, subjecting them to 
suit in the county where the policyholder or beneficiary resided, as provided in 
said subdivision 28 for suits against insurance companies. We therefore pass, 
without further consideration, the appellee’s contentions seeking to maintain the 
venue under said subdivision 28. 
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[6] There is evidence in this record, though not conclusive, tending to estab- 
lish that the deceased, Hester, accepted in Haskell county, Tex., said “beneficial 
interest certificate’ No. 17800, according to the terms and stipulations thereof. The 
sufficiency of evidence to establish such acceptance is not attacked by any assign- 
ment of error. Such acceptance in Haskell county would be a fact of sufficient 
importance to justify the holding that a part of the cause of action did, in fact, 
arise in Haskell county, thus conferring venue upon the district court in which the 
suit was filed. Cuero Cotton Oil & Mfg. Co. v. Feeders’ Supply Co. (Tex. Civ. 
App.) 203 S. W. 79; Southland Cotton Oil Co. v. John Guitar, 3 S. W.(2d) 471 
(by this court). 

This being the state of the record and there being no findings of fact and con- 
clusions of law and no assignments attacking the sufficiency of the evidence in the 
respect mentioned, it would become our duty to uphold the judgment of the trial 
court upon the ground that the contract was accepted by Hester in Haskell county. 

The assignments of error are therefore overruled, and for the reasons as- 
signed the judgment of the trial court is affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. VALDEZ. (No. 7877.) 
Court of Civil Appeals of Texas. San Antonio. Jan. 18, 
Rehearing Denied March 14, 1928. 
3 Southwestern Reporter (2d) 514 


INSURANCE—AGENT’S ACCEPTANCE OF PREMIUMS ON POLICY 
AFTER NOTICE OF INSURED’S INJURY, HELD WAIVER OF DE- 
FENSE THAT INSURED BE IN GOOD HEALTH. : 
Where application for insurance was made, and shortly thereafter insured re- 

ceived an injury, from which she subsequently died, and insurer’s agent, after be- 

ing informed of injury and that insured was in hospital, accepted weekly premiums, 
held, _ defense that insured was not in good health when policy was delivered was 
waived. 

(For other cases, see Insurance, Dec. Dig. § 392[8].) 


Error from Guadalupe County Court; J. B. Williams, Judge. 

Suit by Celia Valdez against the National Life & Accident Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

G. Woodson Morris, of San Antonio, for plaintiff in error. 

Dibrell & Mosheim and P. E. Campbell, all of Seguin, for defendant in error. 

Coxzss, J. This suit was filed by defendant in error to recover of plaintiff in 
error on an insurance policy issued on the life of Fernanda Lara, for the principal 
sum of $500, with 12 per cent. liquidated damages and $100 attorney’s fees, alleged 
to be a reasonable charge, and for costs. The defense pleaded that the answers of 
the insured in respect to her health on the 12th day of April, 1926, the date of the 
written application, were false that the policy was not delivered until the 26th day 
of April, 1926, which provided that the insured should be in good health when de- 
livered, or it would not be delivered. 

Defendant in error has filed a strong motion urging us not to consider plaintiff 
in error’s brief, because it violates the rules of the court in respect to good briefing. 
Since we have reached the conclusion, in sustaining such a motion, we would be re- 
quired to affirm the case, we have concluded not to act on the motion, but give our 
reasons, briefly, for affirming the case. 

Insured was in perfectly good health when the application was made. At the 
time of the application for insurance there was attached to the application a written 
obligation on the part of the plaintiff in error, which was by it detached and de- 
livered to the insured, providing specifically that, in consideration of the payment 
in advance of four weekly premiums, insured would be protected, even though death 
occurred prior to the delivery of the policy. 

Thereafter, on or about the 20th day of August, 1926, Fernanda Lara died in 
the hospital. Her death resulted from injuries accidentally received shortly after the 
application for insurance; by reason of carrying upon her shoulder a sack of cotton 
seed, and playing with her sister, she fell and injured her back by coming in contact 
with a mesquite log. She was taken to the hospital to be cared for, but died on the 
date stated above. After defendant in error had informed the agent that the in- 
sured had received an injury and was in the hospital the sum of 20 cents, the prem- 
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ium due on that day, was paid, and defendant in error had paid to said agent prem- 
iums of 20 cents each, on May 10th, 17th, 24th and 3lst, June 14th, 22nd, 28th, July 
5th, 12th, 19th, 26th, and August 2d, 9th, and 16th. 

We think that, if there is anything in plaintiff in error’s defense on the issue, 
the facts show a clear waiver on its part. It collected 17 weekly payments of the 
premiums at the time the policy was delivered, and the agent received the notice, as 
stated above, and he collected the premium and never at any time made any tender 
of the premiums that had been paid, except, as he states, after the insured had died, 
and the plaintiff in error had refused to pay the claim, on: the theory that the policy 
was delivered when the insured was in unsound health. 

No valid error is assigned, or properly presented, that should cause a reversal of 
the judgment, and it is affirmed. 

Smith, J. I concur in the result, but only upon the ground that the record pre- 
sents no fundamental errors, and those urged are not properly assigned. 


AMERICAN NAT. INS. CO. v. BAILEY. (No. 598.) 
Court of Civil Appeals of Texas. Waco. Dec. 22, 1927. 
Rehearing Denied Feb. 2, 1928. 

3 Southwestern Reporter (2d) 539. 

1. INSURANCE—WHETHER INSURED WAS IN GOOD HEALTH WHEN 
LIFE INSURANCE POLICY WAS DELIVERED HELD FOR JURY. 
Whether insured was in good health within terms of life insurance policy re- 

quiring that the insured be in good health when policy was delivered held question 

for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. INSURANCE—WHERE LIFE INSURANCE AGENT HAD DUTY OF IN- 
VESTIGATING HEALTH OF INSURED, COMPANY HELD CHARGE- 
ABLE WITH INFORMATION ACQUIRED BY AGENT. 

Where life insurance agent had duty of investigating and reporting on the 
health of the insured and certifying that applicant was good risk, company held 
chargeable with whatever information agent acquired by investigation. 

(For other cases, see Insurance, Dec. Dig. § 378{1].) 

7. INSURANCE—EVIDENCE HELD TO’SUPPORT FINDING THAT IN- 
SURANCE AGENT KNEW TRUE FACTS CONCERNING INSURED’S 
HEALTH WHEN POLICY WAS DELIVERED. 

In suit on life insurance policy, evidence held sufficient to support finding that 
agent who delivered policy knew the true facts concerning insured’s health at the 
time he delivered the policy. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

8. INSURANCE—WHERE INSURANCE AGENT KNEW TRUE FACTS 
CONCERNING INSURED’S HEALTH, AND PREMIUMS WERE COL- 
LECTED UNTIL INSURED’S DEATH, PROVISION THAT INSURED 
MUST BE IN GOOD HEALTH WHEN POLICY WAS DELIVERED 
HELD WAIVED NOTWITHSTANDING POLICY PROHIBITED 
AGENT FROM WAIVING ANY PROVISION. 

Where insurance agent knew true facts concerning insured’s health at time 
he delivered life insurance policy, and it was his duty to report such facts to the 
company, and premiums were collected on the policy until insured’s death, com- 
pany held to have waived provision that the insured must be in good health when 
the policy was delivered, notwithstanding provision in the policy that agent was 
prohibited from waiving any of its provisions. 

(For other cases, see Insurance, Dec. Dig. § 376[1], § 392[1].) 

9. INSURANCE—AS RESPECTS FORFEITURE, GOOD FAITH OF IN- 
SURER IS REQUIRED. 

As respects forfeiture, contract of insurance requires good faith on part of 
insurer as well as the: insured. 

(For other cases, see Insurance, Dec. Dig. § 371.) 


10. INSURANCE—$350 ATTORNEY’S FEE FOR SUING ON LIFE POLICY 

HELD EXCESSIVE BY $50 UNDER EVIDENCE. 

Where attorney testified in insurance case that reasonable attorney’s fee would 
be from $250 to $300, and another placed reasonable fee at from $150 to $200, 
jury’s verdict awarding $350 held excessive by $50. 

(For other cases, see Insurance, Dec. Dig. § 602.) 
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Appeal from District Court, McLennan County; Sam R. Scott, Judge. 

Suit by Mrs. Kittie Bailey against the American National insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed on condition. 

Williams, Williams, McClellan & Lincoln, of Waco, for appellant. 

Jos. W. Hale, of Waco, for appellee. 


_. STANFORD, J. Suit by appellee against appellant on a life insurance policy for 
$504, isoued and delivered on May 18, 1925, ta her busband, J. E. Bailey, who 
died October 22, 1925. Proof of death and formal demand for payment were 
duly made, and appellant denied liability, after which suit was filed for the 
amount of said policy, including interest, penalities, and attorney’s fees. For 
its principal defense, appellant pleaded a clause of its policy, providing, in ef- 
fect, that such policy should not take effect, unless the assured was in good 
health at the time of its delivery, and alleged that at said time the assured was 
not in good health, and so said policy never became effective. Appellee re- 
plied to the effect that the assured was in good health, within the meaning of 
said policy, at the time the policy was issued and delivered; but, if he was not, 
appellant, with full knowledge of the true condition of the assured’s health, 
issued and delivered said policy, and collected the premiums on same up to 
the time of the assured’s death, and by so doing waived the question sought 
to be raised and is estopped to assert same. In response to special issues, the 
jury found: 

“(1) J. E. Bailey, the deceased, was in sound health on May 18, 1925, the 
date upon which the policy was issued and delivered. 

“(2) J. E. Bridges did have authority to solicit insurance and to deliver 
policies when issued, and to collect premiums thereon for the defendant com- 
pany, from May 7, 1925, to August 31, 1925. 


“(3) J. E. Bridges did solicit the insurance from J. E. Bailey, the deceased, 
and did deliver to him the policy issued by the defendant company, and did 
receive the premiums paid thereon by said Bailey from May 18, 1925, to Au- 
gust 31, 1925. 


“(4) J. E. Bridges, at the time he delivered the policy in question to J. E. 
Bailey, did have knowledge of the true facts relative to the health of said 
Bailey on said date. ; cx ; 

“(5) A reasonable attorney’s fee for the prosecution of plaintiff's claim 
in this case is $350.” 


On these findings and such other findings as the court was authorized by 
the pleadings and evidence to make, the court entered judgment for appellee. 
Appellant has duly appealed and presents the record here for review. 


[1-3] Under several assignments and propositions, appellant contends that 
the trial court erred in refusing to instruct a verdict in its favor. Under other 
assignments, it contends the evidence is insufficient to sustain the first and 
fourth findings of the jury. Appellant urged as a special defense that the as- 
sured was not in sound health on May 18, 1925, the date on which the policy 
was delivered to him. Appellee pleaded a general denial, and specially alleged 
that the assured on said date was in sound health within the meaning and in- 
tention of the parties to said insurance contract. The jury found that, at the 
time said policy was delivered on May 18, 1925, the assured was in sound 
health. Is there evidence to sustain this finding? 

The only witnesses as to tne assured’s health were Drs. Dudgeon, Collins, 
and Johnson, and appellee. Drs. Dudgeon and Coiiins operated on the assured 
in July, 1924, for a liver trouble, and testified, in substance, that they found 
his abdomen full of fluid, his liver contracted; that he was suffering with what 
is known to the medical profession as cirrhosis of the liver; that it was a ser- 
ious disease, and would tend to shorten life; that the assured had what was 
technically known as ascites, which means fluid in the abdominal cavity, and 
which requires tapping from time to time to take such fluid out; that said op- 
eration was performed with the hope that it would do him good, and was highly 
successful, and that they did fix him up, so that he went on about his busi- 
ness, and, after he was discharged from the hospital, he never came back but 
once or twice, and they never saw him any more. Dr. Johnson testified by 
deposition, and, in answer to cross-interrogatories, said, in effect, that he at- 
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tended the assured during his last illness; that he never saw the assured but 
twice, the first time in his office, and a few days later he was called to his 
residence, and saw him about 30 minutes before he died October 22, 1925; that 
he did not know whether some previous disease or ailment caused his death or 
not. All three of these physicians testified, in substance, that one’s ability to 
perform manual labor, to sleep well at night, have a good appetite, being of 
normal weight, are all indications of good health. 


Appellee testified, in substance, that her husband, the assured, was alive and in 
good health on May 18, 1925; that his physical appearance about said date was that 
of a man in sound health; that, so far as she could tell, there was no differ- 
ence in his appearance at that time and what it had ever been since they were 
married; that he ate heartily, just like he had always done; that he slept well, 
as he usually did; that his weight was about the same at that, time as it had 
been ever since they were married; that there was a time after his operation 
in 1924‘that his health was not good, and he did not eat or sleep well, but, 
after he got over his operation, he semed to be all right; that he was driving 
and operating a Ford truck for hire along about May 18, 1925; that during the 
six months prior to that time he had worked some at the carpenter trade, had 
built a house for Dr. Buie of Marlin, Tex: that he had also worked on public 
work at Mart, Tex., in fact, he did anything he could find to do; that after 
that date he continued to operate the truck “until wd came to Oklahoma, and 
while here he picked cotton with the rest of the family. He was in good health 
on May 18, 1925, and had on that day delivered an automobile truck load of 
sheep to Fort Worth, about 150 miles away. He helped to load and unload 
them, and he returned from Fort Worth about 4 o'clock in the afternoon of 
that day. Mr. Bridges was at the house when he came in and delivered the 
policy to Mr. Bailey at that time. He was in sound health on May 18, 1925.” 
The operation was in July, 1924. Neither one of the doctors had seen the as- 
sured for eight or nine months. 


We have not undertaken to set out all of the evidence bearing upon the 
issue here involved, but enough to show such question was one.of fact for 
the jury. The jury having resolved said issue of fact in favor of appellee, 
and there being evidence to support such finding, we think this court should 
not interfere. In passing upon the sufficiency of the evidence to sustain this 
finding of the jury, we must view the same in the light most favorable to such 
finding. Cartwright v. Canode, 106 Tex. 502, 171 S. W. 696. The court was 
correct in refusing to instruct for appellant, and we think this is true, even 
if the evidence had not been sufficient to sustain the finding of the jury to 
the effect that the assured was in sound health at the time thd policy was de- 
livered, May 18, 1925, for the following reason: Appellee pleaded that, if the 
assured was not in sound health at the time the policy was issued and delivered, 
appellant at said time knew said fact, and, so knowing issued and delivered 
said policy, and collected the premiums up to the date of the death. of the as- 
sured, and by so doing waived the condition in its policy providing same should 
not be effective unless the assured was in sound health at the time of its de- 
livery, and that appellant was estopped to rely upon such provision. As above 
stated, in response to the fourth special issue, the jury found: 

“J. E. Bridges, at the time he delivered the policy in question to J. E. 
Bailey, the deceased, and at the time he received the premiums subsequently 
paid by Bailey to him, did have knowledge of the true facts relative to the 
health of said Bailey on said dates.” 

Is there evidence to support this finding? Appellee testified as follows: 


“The policy in question was issued by the company * * * on May 18, 
1925, and it was delivered by Mr. J. E. Bridges, the insurance agent, to my 
husband * * * at our home in the town of Mart. I know Mr. J. E. Brid- 
ges. He is or was the agent for the insurance company in selling my hus- 
band the policy of insurance. He sold the policy to Mr. Bailey, took the money 
for it, and then later he was the man that delivered it * * * I heard several 
conversations between Mr. Bridges and Mr. Bailey. Mr. Bridges had seen Mr. 
Bailey several times, and had tried to sell him a policy, and Mr. Bailey told 
him he would take a policy for $1,000. Then Mr. Bridges asked Mr. Bailey 
if he had been sick at any time during the last three years. Mr. Bailey re- 
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plied, ‘Yes,’ that he had been operated on in July, 1924. Mr. Bridges then 
said that he could only write the policy for $504 until a year had expired since 
the operation, without having a medical examination. * * * I was present 
when Mr. Bridges wrote up the application policy, and heard the conversation between 
him anu Mr. Bailey, in which Mr. Bailey told Mr. Bridges of an operation which he 
had had performed in 1924, and Mr. Bailey also told Mr. Bridges of having his 
abdomen tapped on two or three occasions within the first 60 days after July 23, 1924, 
that vewig the date Mr. Bailey left thé hospital. * * * My husband wanted 
to take a policy for $1,000, Mr. Bridges asked him if he had been sick at any 
time during the last three years, and my husband told Mr. Bridges that he had 
been operated on in July, 1924. I heard my husband tell Mr. Bridges that 
he was operated on in the Baptist Sanitarium in Waco by Dr. Dudgeon for 
liver trouble. Mr. Bridges then told Mr. Bailey that on account of this op- 
eration the company would not, let him have $1,000 worth of insurance, and 
that $504 was the largest amount of insurance he could write under those con- 
ditions. This conversation occurred at our home when Mr. Bridges was sell- 
ing Mr. Bailey this policy of insurance.” 

J. E. Bridges did not testify, and there is no evidence in the record con- 
troverting the above evidence of appellee. An instruction book of appellant 
was admitted in evidence, and it was admitted by appellant that it contained 
substantially the instructions which were given by appellant to its agent J. 
E. Bridges, the eleventh section of which is as follows: 

Form of Application—In writing applications, it puts upon the agent a grave 
responsibility, namely, the responsibility of seeing that the company does not 
have fostered upon it bad risks, and of satisfying himself by diligent inquiry 
that the risk is sound. If it is found that the agents do not treat applications 
fairly, do not ask questions, or fail to record the answers in the blank space 
provided, the company will claim the protection of the law and prosecute the 
agents. 


“Penalty for Crooked Work—An agent recommending an improper risk for 
acceptance will be dismissed. * * * 

Delivering Policies—Deliver no policy without seeing the policyholder and sat- 
isfying yourself that the risk is in sound health. If appearance is not satis- 
factory, send the policy back to the company, stating the cause, and await 
further instructions.” 

The assured signed a written application for the policy, but same was not 
attached to the policy, but appellant, in cross-interrogatories to appellee, at- 
tached as an exhibit a photostatic copy of said application, which was in part 
as follows: 

Agent’s Certificate. Notice—This certificate must in all cases be signed by the 
agent after the above questions are all answered, and he has become satisfied 
that the life proposed is a first class risk. 

“Is this applicant a relative of yours? No, 

“What amount of premiums have you collected in advance? $1.20. 

“I certify that I have this 7th day of May, 1925, personally seen and ques- 
tioned the applicant herein named, and I recommend the company to accept 
the risk. 

J. E. Bridges, Agent.” 

R. L. Fickes, district superintendent of appellant, testified that J. E. 
Bridges was a duly authorized agent for appellant, and that the said Bridges 
did solicit the policy in question, and did deliver same td J. E. Bailey and col- 
lect the premiums on same, and further: 

“Mr. Bridges was instructed by the company, in soliciting applications for 
policies of insurance to question the applicant for insurance with reference to his 
condition of health. We place in the application, in the printed face of the applica- 
tion, a certificate for the agent, and we did for Mr. Bridges, to sign, either recom- 
mending or rejecting the risk. We consider and give due consideration to the agent’s 
recommendation in that respect.” 

[4, 51 There can be no doubt from the above uncontroverted evidence that 
the appellant delegated to its agent Bridges, not only the duty of soliciting ap- 
plications for policies, delivering policies, and collecting premiums thereon, but 
also of investigating fully the condition of the health of the assured at the 
time the application is taken and at the time the policy is delivered. The book 
of instructions to agents recites: 
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“In writing applications it puts upon agents a grave responsibility, namely, the 
responsibility of seeing that the company does not have fostered upon it bad risks, 
and of satisfying yourself by diligent inquiry that the risk is sound. If it is found 
that agents do not ask questions, or fail to record the answers in the blank space 
provided, the company will claim the protection of the law and prosecute the 
agents. * * * An agent recommending an improper risk will be dismissed. 
* * * Deliver no policy without seeing the policyholder and satisfying your- 
self that the risk is in sound health.” 

The agent Bridges was required to, and did, attach the following certi- 
ficate to the application: 

“I certify that I have this 7th day of May, 1925, personally seen and questioned 
the applicant herein named, and I recommend the company to accept the risk. 

J. E. Bridges, Agent.” 

[6] This duty of investigating and reporting upon the health of the assured 
being placed upon the agent Bridges, by the appellant, it was chargeable with 
knowledge of whatever information its agent acquired in the performance of 
such duties. It is a general rule of law, well settled in this state, that notice 
to an agent when acting within the scope of his authority, and in reference 
to a matter over which his. authority extends, is notice to the principal. This 
rule rests upon the principle that it is the duty of the agent to disclose to his 
principal all notice or knowledge which he may possess, and which is neces- 
sary for the principal’s protection or guidance. This duty the law presumes 
the agent to have performed, and imputes to the principal whatever notice or 
knowledge the agent then possessed, whether he has in fact disclosed it or 
not. Texas Loan Agency v. Taylor et al., 88 Tex. 47, 29 S. W. 1057; Missouri, 
K. & T. Railway Co. v. McFadden, 89 Tex. 138, 33 S. W. 853; Northwestern 
Mut. Life Ins. Co. v. Freeman, 19 Tex. Civ. App. 632, 47 S W. 1025; Mechem 
on Agency, §§ 718, 719. 

[7, 8] There can be no doubt but that, at the time the agent, Bridges, took 
the application for the policy in question on May 7, 1925, he (Bridges) knew 
that Dr. Dudgeon, in July, 1924, had performed an operation at the Baptist 
Sanitarium on the assured for liver trouble, and that during the 60 days fol- 
lowing July 23, 1924, the date the assured left the hospital, Dr. Dudgeon tapped 
his abdomen two or three times to relieve him of accumulated fluid, for ap- 
pellee testified that the assured so told the agent Bridges, and there is no 
evidence to the contrary. 

Appellee also testified that the agent Bridges, in an effort to sell the as- 
sured, her husband, said insurance, had several conversations, and her husband 
told him fully about his liver trouble, the operation, etc. If the agent Bridges 
did his duty, and the presumption is he did, he incorporated all the above in- 
formation as to the health of the assured in the application, and the executive 
officers of appellant had same before them at thd time they executed the pol- 
icy and sent same to Bridges for delivery: but, as appellant did not see fit 
to attach said application to the policy, or in any manner make same a part of 
the insurance contract, we cannot know whether or not appellant thus had ac- 
tual knowledge of what its said agent knew as. to the condition of assured’s 
health, but this is immaterial. The law charges appellant with knowledge of 
what its said agent learned in performing his duties as such agent, whether he 
disclosed same to his principal or not. 

So the finding of the jury td the effect that J. E. Bridges, at the time he 
delivered the policy in question to J. E. Bailey, the deceased, and at the time 
he received the premiums subsequently paid by Bailey to him, did have knowl- 
edge of the true facts relative to the health of the said Bailey on said dates, 
is amply supported by the evidence, and it necessarily follows, under the uncontro- 
verted facts in this case, that appellant, through its said agent, on said dates 
had knowledge of the true facts relative to the health of the assured. It is 
true the policy prohibited the agent Bridges from waiving any provision of the 
policy, but appellant is a corporation, and can act only through its officers 
and agents, and any officer or agent empowered to act for it in respect to a 
particular matter is the representative of the company in that behalf, and his 
acts, done within the scope of his powers, are binding upon the company. 
If Bridges had been a mere clerk. with no dutv but to deliver the policy, and 
had no discretion in the matter of delivery, a different question would be pre- 
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sented, but the duty rested upon him, not only to deliver the policy and collect 
the premiums, but to satisfy himself the assured was in good health, and, if 
not satisfied as to assured’s health, to withhold delivery, etc. We think the 
act of Bridges in delivering was the act of the company, and his doing so with 
knowledge of the true condition of the assured’s health, if he was not in good 
health, was a waiver of said good health clause. Northwestern Life Ass’n vy. 
Findley, 29 Tex. Civ. App. 494, 68 S. W. 695; Washington Life Ins. Co. v. Ber- 
wald (Tex. Civ. App.) 72 S. W. 436; Sovereign Camp, W. O. W. v. Carring- 
ton, 41 Tex. Civ. App. 29, 90 S. W. 921; North American Accident Ins. Co. v. 
Bowen (Tex. Civ. App.)) 102 S. W. 168; Modern Woodmen v. Owens, 60 Tex. 
Civ. App. 398, 130 S. W. 863 (on rehearing); Equitable Life Ins. Co. v. Ellis 
(Tex. Civ. App.) 137 S. W. 187; Id., 105 Tex. 526, 147 S. W. 1152, 152 S. W. 
625; Amarillo Nat. Life v. Brown (Tex. Civ. App.) 166 S. W. 664 (on rehear- 
ing). But, if the acts of Bridges did not amount to a waiver of said clause, 


and if he had no such authority, then appellant, the corporation, undoubtedly 
had such authority. 


[9] If the assured, at the time the policy was delivered, was not in good 
health, but appellant, through its agent Bridges, had knowledge of the true 
condition of his health, and, with such knowledge, delivered said policy and 
collected premiums on the same up to the date of his death, thereby leading 
the. assured to believe that the policy was valid, and never contending other- 
wise until after his death, by such conduct appellant itself waived its right to 
exemption from liability on the ground that assured was not in good health 
‘at the time the policy was delivered, and is estopped from making such defense. 
A contract of insurance requires good faith on the part of the insurer as well 
as the assured. Sun Life Ins. Co. v. Phillips et al. (Tex. Civ. App.) 70 S. W. 
603; Northwestern Mut. Life v. Freeman, 19 Tex. Civ. App. 632, 47 S. W. 1025 
(writ refused); First Texas State Ins. Co. v. Capers (Tex. Civ. App.) 183 S. 
W. 794; Southern Surety Co. v. Butler (Tex. Civ. App.) 247 S. W. 611; Amer- 
ican Nat. Ins. Co. v. Stevens (Tex. Civ. App.) 262 S. W. 833; Dossett v. Franklin 
Life Ins. Co. (Tex. Com. App.) 276 S. W. 1097. We overrule all of these assign- 
ments. 

{10] Under its third assignment appellant contends, in effect, that the ver- 
dict and judgment should be set aside and a new trial awarded because the 
jury’s answer to special issue No. 5 awarding appellee $350 attorney’s fee is 
excessive, and not supported by the evidence. In her pleading appellee sought 
to recover $400 attorney’s fees. On the trial, two practicing attorneys of the 
Waco bar were called to testify as to what would be a reasonable attorney’s 
fee for the services performed by appellee’s counsel in this case, one being called 
by appeilee and the other by appllant. One testified that from $250 to $300 
would be a reasonable attorney’s fee, and the other placed such reasonable fee 
at from $150 to $200, including services required to be performed by appellee’s 
counsel on appeal in case an appeal should be taken. The answer of each wit- 
ness was based on a detailed statement of the nature of- the case, the issues 
involved, the amount of work done, and the amount that would likely be re- 
quired to be done'in case of an appeal, the amount involved, etc. The jury 
awarded appellee $350 attorney’s fee. We sustain this assignment. We think 
the amount awarded is excessive, in that it is not supported by the evidence, 
for which error the case will have to be reversed, unless appellee will within 
one week file a remittitur of $50, making the attorney’s fee $300, in which 
event the judgment will be affirmed. We overrule all other assignments. 


AMERICAN NAT. INS. CO. v. WELSH et al. (No. 625.) 
Court of Civil Appeals of Texas. Waco. Feb. 23, 1928. 
Rehearing denied March 22, 1928. 
3 Southwestern Reporter (2d) 946. 

1. INSURANCE—INSURANCE COMPANY CANNOT MAKE INCONTEST- 
ABLE CLAUSE OF POLICY MORE ONEROUS THAN STATUTE 
PROVIDES (REV. ST. 1925, ART. 4732). 

Insurance company cannot place a more onerous incontestable clause in a 

policy than that provided by Rev.: St. 1925 art. 4732. 

(For other cases, see Insurance, Dec. Dig. § 400.) 
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2. INSURANCE—FAILURE OF INSURANCE COMPANY TO INSTITUTE 
COURT PROCEEDINGS WITHIN TWO YEARS FROM DATE OF 
POLICY MADE POLICY INCONTESTABLE, THOUGH INSURED 
DIED AND PAYMENT WAS REFUSED WITHIN TWO-YEAR PER- 
IOD (REV. ST. 1925, ART. 4732). 

Failure of insurance company to bring proceedings in court contesting pol- 
icy within two years from date thereof, as required by incontestable clause, 
under Rev. St. 1925, art. 4732, eld to bar contest of policy though insured died 
within two-year period and company refused within that period to pay the 
claim, since time does not cease to run against incontestable clause on death 
of insured and court proceedings are necessary. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


3. INSURANCE—DEFENSE UNDER PROVISION OF LIFE POLICY THAT 
NO OBLIGATION WAS ASSUMED UNLESS INSURED WAS IN 
SOUND HEALTH HELD SUBJECT TO INCONTESTABLE CLAUSE 
(REV. ST. 1925, ART. 4732). 

Provision in policy that no obligation was. assumed by insurance company 
unless on date of policy insured was in sound health held not to afford ground 
of defense of life policy after expiration of two years, since such provision was 
covered by incontestable clause, under: Rev. St. 1925, art. 4732. 

(For other cases, see Insurance, Dec. Dig. § 


4. INSURANCE—INCONTESTABLE CLAUSE OF POLICY APPLIES TO 
ANY CONDITIONS WHICH EXIST WHEN POLICY WAS ISSUED 
(REV. ST. 1925, ART. 4732). 

Life insurance policy becomes incontestable by reason of any condition which 
existed when policy was issued after time named in policy for a contest has lapsed, 
under Rev. St. 1925, art. 4732, on theory that company must ascertain facts 
vitiating contract and institute proceedings to cancel within time allowed. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from Dallas County Court; Wm. M. Cramer, Judge. 

Suit by James Adolph Welsh and others against the American Nationa! 
Insurance Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Pinkney Grissom and Thompson, Knight, Baker & Harris, all of Dallas, 
for appellant. 

Cockrell, McBride, O’Donnell & Hamilton, of Dallas, for appellees. 

Barcus, J. [1] On March 24, 1924, appellant issued a policy of insurance on 
the life of Katherine Welsh for the sum of $500. Among other provisions, it 
contained the following: 

“Provided, however, that no obligation is assumed unless on the date hereof 
the assured is alive and in sound health.” 

And the further provisions : 

“Subject to correction of age as above provided, and provided premiums 

have been duly paid, this policy shall be incontestable for the amount due 

after having been in force two years during the lifetime of the assured.” 

All premiums were paid to January 25, 1925. The insured, Katherine Welsh, 
died on August 13, 1924. Proof of death was promptly filed and appellant re- 
fused to pay the policy, denying liability thereon, and within ninety days after 
the death of the insured, which was well within thd two-year period from the 
date of the policy, tendered to the beneficiaries all premiums which had been 
paid thereon. On May 4, 1926, appellees, as beneficiaries under said policy, 
brought this suit to recover the face thereof, with the statutory penalty and 
attorney’s fees. On January 22, 1927, appellant filed its original answer and de- 
nied liability on the ground that at the time of the issuance of the policy it 
did not take effect because the insured was not in sound health, for the rea- 
son that at said time she was suffering with tuberculosis, being in an ad- 
vanced stage of said disease, from which she had been suffering for several 
years and from which she died. The trial court sustained special exceptions and 
struck out said defense on the theory that appellant had waived same by hav- 
ing failed to bring a suit within two years after the issuance of the policy 
to cancel the same. holding. in effect, that under the two-year incontestable clause 
contained in article 4732 of the Revised Statutes 1925, appellant waived all de- 
fenses except for failure to pay the premiums, and that, in order for appellant 
to defeat recovery for any other reason, it was necessary for it to file a con- 
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test seeking a cancellation of the policy within said two-year period. The in- 
contestable clause in the policy sued on differs in some respects from the one 
required by article 4732 of the Revised Statutes 1925. Our Supreme Court, 
however, has held that an insurance company cannot place a more onerous in- 
contestable clause in a policy than the one provided by the statutes. American 
National Insurance Co. v. Tabor, 111 Tex. 155, 230 S. W. 397. 

[2] Appellant contends that the death of the insured within the contestable 
period fixed the rights and liabilities of the parties, and that, since the in- 
sured died within the period of two years, it stopped the running of limitation, 
and that it was not necessary for it to bring a proceeding in court in order 
to make a contest. Appellant further contends that its refusal to pay the claim 
within the two-year period amounted in law to a contest. We overrule these 
contentions. The overwhelming weight of authority is to the effect that time 
does not cease to run against the incontestable clause contained in an insurance 
policy simply because of the death of the insured, and that it is necessary for 
the insurance company to institute a court proceeding to cancel the policy of 
insurance within the two-year period provided in said policy in order to de- 
feat same by reason of any fraud or misrepresentation that may have been 
practiced upon it by the insured at the time the policy was issued. Mutual 
Life Insurance Co. v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. 
Ed. 235, 31 A. L. R. 102; Monahan vy. Metropolitan Life Ins. Co., 283 Ill. 136, 
119 N. E. 68, L. R. A. 1918D, 1196; Missouri State Life Ins. Co, v. Cranford, 
161 Ark. 602, 257 S. W. 66, 31 A. Ly, B.. WS a! v. State Mutual Life 
Assur. Co., 148 Tenn. 439, 256 S. W. 438, 31 A. L. R. 78. By an overwhelming 
weight of ‘authority the rule seems to be well submis that, to make a con- 
test as contemplated and required by the provisions of an insurance policy, a 
proceeding in court must be instituted. Powell v. Mutual Life Ins.. Co., 313 
Ill. 161, 144 N. E. 825, 36 A. L. R. 1239, and notes; Northwestern Mutual Life 
Ins. Co. v. Pickering (C. C. A.) 293 F. 496 (certiorari denied by Supreme Court 
[263 U. S. 720, 44 S. Ct. 229, 68 L. Ed. 524]); Chun Ngit Ngan vy. Prudential 
Insurance Co. (C. A. A.) 9F. (2d) 340. 

[3, 4] Appellant further contends that no liability attached because of the 
provision in the policy that no obligation was assumed by it unless on the date 
the policy was issued the insured was in sound health, The policy on its face 
was a valid, binding contract, and our courts have in two well-considered cases 
held, in effect, that, in order for an insurance‘ company to defeat liability by 
reason of misrepresentations on the part of the insured with reference to con- 
dition of health at the time the policy was issued, a proceeding must be in- 
stituted within the two-year incontestable clause contained in the policy. Amer- 
ican Nat. Insurance Co. v. Briggs (Tex. Civ. App.) 156 S.-W. 909 (error re- 
fused); Southern Union Life Ins. Co. v. White (Tex. Civ. App.) 188 S. W. 
266 (error refused). It seems to/be the law that a life insurance policy be- 
comes incontestable by reason of any conditions which existed when the policy 
was issued after the time named in the policy for a contest has,elapsed, the 
theory of the law being that an insurance company is given the time named 
in the policy, not to exceed a two-year period, in which to ascertain any facts 
which would vitiate the contract of insurance and institute proceedings to can- 
cel the same by reason thereof. 

We have examined all of appellant’s assignments of error, and same are 
overruled. The judgment of the trial court is affirmed. 
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UNITED STATES FIRE INS. CO. OF THE 
CITY OF NEW YORK v. SULLIVAN. 
Circuit Court of ee Circuit. March 16, 1928. 
oO. : 


25 Federal Reporter (2d) 40. 
INSURANCE—INSURER, ACCEPTING INSURED’S VALUATION OF 

DWELLING WITHOUT INVESTIGATION, CANNOT THEREAFTER 

PLEAD THAT THERE WAS A FRAUDULENT OVERVALUATION 

(COMP. ST. NEB. 1922, § 7809). 

Under Comp. St. Neb. 1922, § 7809, where insurance company accepted insured’s 
valuation of his dwelling and issued fire policy thereon for such valuation, without 
making any investigation on its part, held, that it cannot, in action for full amount 
of policy by reason of destruction of dwelling, set up defense that insured fraudu- 
lently overvalued dwelling. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

In Error to the District Court of the United States for the District of Nebras- 
ka; Joseph W. Woodrough, Judge. 

Action by Joseph B. Sullivan against the United States Fire Insurance Com- 
pany of the City of New York. Judgment for plaintiff on the pleadings, and 
defendant brings error. Affirmed. ; 

Frederick D. Silber, of Chicago, Ill. (Samuel Levin, of Chicago, IIl., Clinton 
Brome, of Omaha, Neb., and Herbert W. Hirsh, of Chicago, IIl., on the brief), 
for plaintiff in error. 

Clement L. Waldron, of Omaha, Neb., for defendant in error. 

j a Stone and Van Valkenburgh, Circuit Judges, and Phillips, District 
udge. 

Stone, Circuit Judge. This is an action upon a policy of fire insurance for 
loss of a dwelling located in Nebraska. The trial court sustained a motion for 
judgment on the pleadings. The insurance company sues this writ of error. 

The petition set forth a cause of action on the policy. The amended answer 
admitted the policy, loss and demand. It continued as follows: 

“4. Further answering, and by way of affirmative defense, this defendant 
alleges the fact to be that on or about the 26th day of May, 1924, the plaintiff 
herein, Joseph B. Sullivan, was then and tor a long time prior thereto had been 
the owner of and resided in said dwelling house located on what is described as 
the Southwest Quarter (SW%4) of Section Twenty-Four (24), Township Twenty- 
Nine (29), range Seven (7) in the County of Dakota, in the State of Nebraska, 
being more than Sixty (60) miles from the City of Omaha, Nebraska; and the 
plaintiff then knew and considered said dwelling house to be of the value of 
Twenty-Five Hundred Dollars ($2,500.00); and that said plaintiff on or about 
said 26th day of May, 1924, well knowing said facts, applied to the agent of the 
defendant, in the City of Omaha, Nebraska, for the issuance to him, the plaintiff, 
of a policy of insurance to indemnify the plaintiff against loss and damage by 
fire to said dwelling house and it then and there became and was the duty of the 
plaintiff to advise, inform and notify-said agent of the defendant that the actual 
value of said dwelling house did not exceed Twenty-Five Hundred Dollars ($2,- 
500.00), but the plaintiff, not regarding his duty in that behalf, then and there, 
with the intention and for the purpose of inducing the defendant, by and through 
its said agent to issue to him, the plaintiff, a policy of insurance indemnifying the 
plaintiff against loss and damage by fire, to said dwelling house, in the sum of 
Five Thousand Dollars ($5,000.00), in the event of the total destruction thereof; 
and with the further intention thereby to cheat and defraud the defendant of Twenty- 
Five Hundred Dollars ($2,500.00), in the event of loss and damage in the manner 
and to the extent aforesaid, and so intending to deceive, defraud and injure the 
defendant, he, the plaintiff, then and there made and delivered to said agent of 
the defendant, an application and statement in writing signed by the plaintiff, in 
and by which said application and statement the plaintiff falsely and fraudulently 
warranted and represented to the defendant, as a fact, that said dwelling house 
was then and there of the actual value of Five Thousand Dollars ($5,000.00), and 
willfully refrained from informing said agent of the defendant that the actual 
value of said dwelling house at that time did not exceed the sum of Twenty-Five 
Hundred Dollars ($2,500.00), as the plaintiff then and there well knew. 
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“5. And the defendant further avers_that it did, by its said agent, then and 
there believe and rely upon the said written application, warranty and representation 
of the plaintiff, and the value of said dwelling house therein set forth as afore- 
said, to be a statement of fact, and not the opinion of the plaintiff, as to said value, 
so that the defendant and its said agent was then and there lulled into a feeling 
of security as to the value of said dwelling house, by reason whereof, it did not 
make its own independent investigation of the value thereof, nor did its said agent 
or the defendant know anything relating to said dwelling house, except as then 
given to its said agent by the plaintiff. 

“6. And the defendant furthen avers that induced by and in sole reliance upon 
said false and fraudulent warranty, representation and statement of fact, by the 
plaintiff, it did, on the 26th day of May, 1924, by its said agent, execute and deliver 
to the plaintiff, the policy of insurance set forth in plaintiff’s petition, in and by 
which the defendant indemnified the plaintiff against loss and damage by fire to 
said dwelling house, in the amount of Five Thousand Dollars ($5,000.00), in the 
event of a total destruction thereof. 

“7. And the plaintiff further avers that said dwelling house, at the time of 
its said total destruction by fire, as alleged in plaintiff’s petition, had not been 
improved since said written application was delivered to said agent of the defendant, 
as aforesaid; and except for ordinary wear and tear, was in the same condition 
at the time of said fire as at the time of the delivery of said application to said 
agent of the deféndant, and was of the value of Twenty-Five Hundred Dollars 
($2,500.00), as the plaintiff then and there well knew. 

“8. And the defendant further avers the fact to be that if the plaintiff, at the 
time of his securing said policy of insurance, had truly and honestly stated the 
value of said dwelling house, as he then knew it to be, said policy of insurance 
would not have been written, nor delivered by the defendant; and the defendant 
further avers the fact to be that said policy of insurance was secured by reason 
of the plaintiff's fraud and circumvention, in the manner and by the means herein- 
before set forth, and that said policy of insurance was and is absolutely and wholly 
null and void and of no effect on account thereof.” 

The reply, in addition to denying the affirmative matter in the amended answer, 
pleaded that section 7809 of the Compiled Statutes of Nebraska, 1922, was “in full 
force and effect at all times referred to in plaintiff’s petition” and set forth that 
section which is as follows: 

“Sec. 7809. Value of Policy. Whenever any policy of insurance shall be written 
to insure any real property in this state against loss by fire, tornado or lightning, 
and the property insured shall be wholly destroyed, without criminal fault on the 
part of the insured or his assignee, the amount of the insurance written in such 
policy shall be taken conclusively to be the true value of the property insured and 
the true amount of loss and measure of damages.” 

The positions of the company are, first, that this section cannot be construed 
and does not preclude the insurer from showing that the insurer perpetrated a 
fraud, in respect to value, in procurement of the insurance; second, that, if the 
section is construed to preclude such defense, it violates the Fourteenth Amend- 
ment. These may be treated together. 


It is a well-known fact that it has been the practice of some fire insurance 
companies to insure property at any value the insured cared to put thereon without 
any investigation as to such value. The natural impulse of the insured was toward 
amply sufficient or even over valuation. The higher the valuation, the greater the 
premium. If there were no loss, the insurance company profited through the high 
valuation. If loss occurred, the insurer would contest the value or amount of 
recovery and the insured might recover less than the value stipulated) in the policy, 
although he had honestly estimated the value at the time the insurance was taken 
and had paid premiums on the basis of such estimated value. This situation pro- 
duced dissatisfaction and litigation. It was to correct this condition, that this 
section was enacted. Lancashire Ins. Co. v. Bush, 60 Neb. 116, 120, 82 N. W. 
313; Calnon v. Ins. Co., 114 Neb. 194, 199, 206 N. W. 765. Also, overvaluation 
was a temptation to commit arson, which might endanger lives or other property. 
The statute is not merely for the protection of the insured but “rests on considera- 
tions of public policy, and it is probable that the insured could not, even by express 
contract, relinquish the benefit of its provisions.” Lancashire Ins. Co. v. Bush, 
60 Neb. 116, 122, 82 N. W. 313, 314; also see Reilly v. Franklin Ins. Co., 43 Wis. 
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449, 28 Am. Rep. 552; Emery v. Piscataqua Ins. Co., 52 Me. 322; Queen Ins. Co. 
Vv. Leslie, 47 Ohio St. "409, 24.N. E. 1072,9 L. R. A. 45; 14R.C. L. p. 1306. 

The method of the section is to have the value liquidated in the poiey ba - 
the parties to the contract and removed . from dispute and determination “b 
dence, agreement or arbitration.” Lancashire Ins. Co. v. Bush, 60 Neb. ee 121, 
82 N. W. 313. The statute is confined to real property because values thereof are 
relatively fixed and certain. Calnon v. Ins. Co., 114 Neb. 194, 198, 206 N. W. 765. 
The result of this method of making the policy valuation binding was to place 
on the insurer the duty to make its own investigation and binding determination of 
value before such is agreed upon and placed in the contract. Insurance Co. v. 
Barron, 91 Miss. 722, on 45 So. 875; Queen Ins. Co. v. Leslie, 47 Ohio St. 409, 
24 N. E. 1072, 9 L. 45. Neither party can evade the statute by avoiding 
this duty. If the ees ‘ae its full duty, in this respect, it is bound by its 
estimate of value based thereon unless conditions (reducing value), not ascertain- 
able by a reasonably careful inspection and known to the insured, are withheld by 
the insured. But the insurer cannot close its eyes, make no reasonable investiga- 
tion, take the bare word of the insured as to value and thereafter challenge such 
value. To permit this would be to nullify the good effect intended by the statute. 
It would reinstate the very situation and condition which the statute sought to 
destroy and prevent. It would encourage conscious overvaluation and, possibly, 
resulting arson. 

As said in Orient Ins. Co. v. Daggs, 172 U. S. 557, 565, 19 S. Ct. 281, 43 L. 
Ed. 552, the presumptions of the statute “cannot be urged -against fraud” but in 
the same connection the court says that risk to the insurer “can only come from 
the failure to observe care—that care which it might. be supposed, without any 
prompting from the law, underwriters would observe, and which if observed would 
make their policies true contracts of assurance, not seemingly so, but really so; not 
only when premiums are paying, but when loss is to be paid.” The fraud pleaded 
here could not, so far as the answer alleges, have been perpetrated if the insurer 
had performed its statutory duty—a duty enjoined not alone for the benefit of 
either or both of the contracting parties but to protect and promote a public policy 
also beneficient to others. Under such conditions there should be no such defense 
permitted. 

The judgment should be and is affirmed. 


FIREMEN’S INS. CO. OF NEWARK, N. J., v. BREMNER. (No. 7860.) 

‘ Circuit Court of Appeals, Eighth Circuit. March 7; 1928. 

Federal Reporter (2d) 75. 

1. INSURANCE—INSURER CANNOT MAINTAIN ACTION AGAINST ONE 
CAUSING LOSS FOR AMOUNT PAID INSURED, AFTER JUDGMENT 
HAS BEEN RENDERED AGAINST DEFENDANT FOR INSURED FOR 
TOTAL AMOUNT OF LOSS LESS INSURANCE RECEIVED. 

Where insurance covered only part of loss which was caused by defendant, 
judgment against defendant in action by insured for difference between total loss 
and insurance paid to it, held to preclude insurer from recovering from defendant 
amount of insurance paid, since right of action for entire loss is single and cannot 
be split and separately maintained by owner and insurer. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

2. i PAYING LOSS IS SUBROGATED TO RIGHTS 
Insurer, who has paid loss, is thereby subrogated to extent of payment to rights 

of insured. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


3. INSURANCE—INSURER PAYING ENTIRE LOSS BECOMES PARTY IN 
oa AND MAY BRING ACTION AGAINST PERSON CAUSING 
Where insurance payment covers entire loss, insurer becomes party in interest, 

and may bring action against person causing loss. 


(For other cases,.see Insurance, Dec. Dig. § 606[1].) 
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4. INSURANCE—IF INSURER PAYS PORTION OF LOSS, RIGHT OF 
ACTION AGAINST PERSON CAUSING LOSS REMAINS IN INSURED 
FOR ENTIRE LOSS; INSURED BEING TRUSTEE FOR INSURER TO 
EXTENT OF LOSS PAID. 

Where insurance covers only portion of loss, right of action against person 
causing loss remains in insured for entire loss; insured becoming trustee for insurer, 
to extent of loss paid by it, in recovery secured. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


In Error to the District Court of the United States for the Southern District 
of Iowa; John Foster Symes, Judge. 

Action by the Firemen’s Insurance Company of Newark, N. J., against W. H. 
Bremner, receiver of the Minneapolis & St. Louis Railroad Company. Judgment for 
defendant, and plaintiff brings error. Affirmed. 

George E. Hise, of Des Moines, Iowa, and Sidney R. Dyer, John W. Jordan, 
and Walter R. Dyer, all of Boone, Iowa, for plaintiff in error. 

Clifford V. Cox, Donald Evans, and William F. Riley, all of Des Moines, 
Iowa, for defendant in error. 

Before Stone and Van Valkenburgh, Circuit Judges, and Phillips, District 
Judge. 

StonE, Circuit Judge. This is an action at law by an insurer who had paid 
a fire loss caused by the defendant. Defendant is the receiver of the Minneapolis 
& St. Louis Railroad Company. At one point, a part of the railway line parallels 
that of the Ft. Dodge; Des. Moines & Southern Railroad Company. A fire, negli- 
gently started by the employees of the receiver, burned some of the property of 
the Ft. Dodge, including seven box cars. The plaintiff carried an insurance policy 
covering the box cars, and paid the Ft. Dodge $2,800 thereunder because of the 
above loss. During the January term, 1926, of the district court of Boone county, 
Iowa, separate suits were filed therein against the receiver. One of these was the 
present action by the insurance company; the other was by the Ft. Dodge. That 
of the Ft. Dodge claimed a loss on account of the above fire of $5,229.54, gave 
credit thereon for the $2,800 received on account of the above insurance, and sought 
recovery for the balance. In the Ft. Dodge suit, the receiver answered by general 
denial only. The action was tried, resulted in recovery, and the judgment was paid 
and satisfied. Thereafter the receiver amended his answer in the present case, setting 
forth the above judgment and satisfaction as constituting a full and complete 
adjudication, satisfaction, and discharge of the claim of this plaintiff and pleaded 
an estoppel on account thereof. The plaintiff herein filed its motion to strike the 
above portion of the amended answer, which was denied. The case went to trial, 
the above facts concerning the Ft. Dodge suit, judgment, and satisfaction were 
introduced, and a‘verdict for the defendant was directed and entered on account 
thereof. From the judgment entered thereon, this writ of error is sued out. 

[1-4] The sole question presented here is whether the judgment in the Ft. 
Dodge Case concluded the plaintiff in this action. We think the trial court was 
right in holding that it did. Such holding seems to be required by Chicago, St. 
Louis & N. O. R. R. Co. v. Pullman Southern Car Co., 139 U. S. 79, 11 S. Ct 
490, 35 L. Ed. 97, St. Louis, I. M. & S. Ry. Co. v. Commercial Union Insurance 
Co., 139 U. S. 223, 11 S. Ct. 554, 35 L. Ed. 154, Phoenix Insurance Co. v. Erie 
& Western Transportation Co., 117 U. S. 312, 6 S. Ct. 750, 29 L. Ed. 873, and 
two cases in this court, to wit, Fairgrieve v. Marine Ins. Co., 94 F. 686, and Norwich 
Union Fire Ins. Soc. v. Standard Oil Co., 59 F. 984. The law as laid down by 
the above cases is that an insurer who has paid a loss is thereby subrogated (to 
the extent of the payment) to the rights of the insured; that, where the insurance 
payment covers the entire loss, the insurer becomes the party in interest and may 
bring an action; that, where the insurance covers only a portion of the loss, the 
right of action remains.in the insured for the entire loss, the insured becoming a 
trustee for the insurer (to the extent of the loss paid by the insurer) in the recovery 
secured by it; that the right of action for the entire loss is simgle‘and cannot be 
split and separately maintained by the owner and the various insurers who have 
paid parts of the loss. 

The insurance company seeks to avoid this situation by contending that upon 
the payment of the loss it became the “real party in interest” within section 10967 
of the Code of Iowa 1924, which provides that “every action must be prosecuted 
in the name of the real party in interest.” It cites but two Iowa cases (Graves 
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v. Merchants’ & Bankers’ Ins. Co., 82 Iowa, 637, 49 N. W. 65, 31 Am. St. Rep. 
507, and Russell v. C., M. & St.. P. R. Co, 195 Iowa, 993, 191 N. W. 806, 192 
N. W. 267), neither of which rule this case as a construction of that statute 
on facts similar to those here involved. In fact, the Russell Case, at page 1000 
(191 N. W. 809), seems to announce the rule as above stated. Without such con- 
struction by the Iowa Supreme Court, we are bound by the authority and are con- 
vinced by the reasoning of the above cases in the United States courts. The 
Norwich Case, where the court cites with approval a Massachusetts case (Hart 
v. Western R. Corp., 13 Metc. 99, 46 Am. Dec. 719) brought under a similar Code, 
seems particularly pertinent. 
The judgment should be and is affirmed. 


CONTINENTAL INS. CO. OF CITY OF NEW YORK v. FORTNER. 
Circuit Court of Appeals, Sixth Circuit. April 6, 1928. 
No. 4865. 
25 Federal Reporter (2d) 398. 

1. INSURANCE—VACANCY CLAUSE HELD INAPPLICABLE, IN VIEW 
OF PROVISION PERMITTING COMPLETION OF BUILDING THEN 
UNDER CONSTRUCTION. 

Where, at time of issuance of! fire insurance policy on frame building, building 
was under construction, and policy contained provision granting permission to 
complete building if under construction, held that vacancy clause in policy was 
not available to the insurer as a defense, since it applied only to premises which 
were susceptible of occupancy when the policy issued. 


(For other cases, see Insurance, Dec. Dig. § 323[1].) 


2. INSURANCE—COURT IN CONSTRUING POLICY MUST CONSIDER 
EVERY PROVISION AND ADOPT CONSTRUCTION MOST FAVOR- 
ABLE TO POLICYHOLDER IN CASE OF AMBIGUITY. 

In construing a fire insurance policy, court must consider every provision con- 
tained in it, and, in case of ambiguity or contradictory terms, must adopt the 
construction most favorable to the policyholder. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


7. INSURANCE—INSURER DENYING LIABILITY BEFORE LAPSE OF 
PERIOD FOR FURNISHING PROOF OF LOSS IS PRECLUDED FROM 
ASSERTING FAILURE TO TIMELY FILE SUCH PROOF. 

If insurer in terms denies liability before lapse of 60-day period for furnish- 
ing proofs of loss, it will be precluded from setting up as defense alleged failure 
to file such proofs within 60 days. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 


8 INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT 
STATEMENTS AND CONDUCT OF ADJUSTER REPRESENTING IN- 
SURER CONSTITUTED WAIVER OF TIMELY PROOF OF LOSS. 

In action on fire insurance policy for destruction of dwelling by fire, evidence 
held to sustain finding that adjuster represented insurer, and that his statements 
and conduct constituted a waiver by insurer of timely proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


9. INSURANCE—CLAUSE IN POLICY PROHIBITING WAIVER UNLESS 
INDORSED THEREON IS INAPPLICABLE TO STIPULATIONS SUCH 
AS GIVING NOTICE AND FURNISHING PRELIMINARY PROOFS. 
A clause in a policy of insurance, prohibiting any waiver unless indorsed 
thereon, refers only to those provisions of policy which enter into and form part 
of contract of insurance, and which may properly be designated as conditions, and 
has no reference to those stipulations which are to be performed after loss has 
occurred, such as giving notice and furnishing preliminary proofs. 
(For other cases, see Insurance, Dec. Dig. § 376[2].) 


10. INSURANCE—INSURER’S DENIAL OF LIABILITY HELD WAIVER 

OF CONDITION REQUIRING PROOFS OF LOSS. 

The fact that the insurer denies liability and refuses to pay on the ground of 
a of contract, or lack of liability is itself a waiver of condition requiring proofs 
of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 
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11. INSURANCE—WAIVER OF FORFEITURE OF POLICY MAY BE CRE- 
ATED BY ACTS OR DECLARATIONS. INSUFFICIENT TO CREATE 
TECHNICAL ESTOPPEL. 

Waiver of forfeiture of policy, though in nature of estoppel, may be created 
by acts, conduct, or declarations insufficient to constitute technical estoppel. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

In Error to the District Court of the United States for the Eastern District 
of Kentucky; Andrew M. J. Cochran, Judge. 

Action by H. L. Fortner against the Continental Insurance Company of the 

City of New York. Judgment for plaintiff, and defendant brings error. Affirmed. 
Joseph S. Laurent, of Louisville, Ky. (T. M. Galphin, jr., and Robert G. Gor- 

don, both of Louisville, Ky., on the brief), for plaintiff in error. 

Leslie W. Morris, of Frankfort, Ky. (Marion Rider, of :Frankfort, Ky., and 

H. W. Alexander, of Owenton, Ky., on the brief), for defendant in error. 
Before Denison, Moorman, and Knappen, Circuit Judges. 


KNAppEN, Circuit Judge. This writ is brought to review a judgment below in 
favor of plaintiff (defendant in error here) against the insurance company for 
the amount of a loss by fire under a policy issued by defendant to plaintiff. The 
parties will be designated as arranged below. 

The policy, known as a “standard dwelling house policy,” and dated December 
1, 1924, insured plaintiff for $3,500 upon a frame building described. The building 
was entirely destroyed by fire April 10, 1925, which was four months and nine 
days after the policy issued—at which time, and when the fire occurred, the building 
was entirely unoccupied and unfurnished, and was still in course of original con- 
struction. During all this time plaintiff resided in a dwelling located on a lot 
adjacent to that on which stood the insured building here in question, all to the 
knowledge of defendant’s local agent who issued the policy.’ 


_ The two houses were about 30 feet apart. Both were consumed by the fire, 
which started in the occupied dwelling and passed to the one under construction 
and here involved. The two houses were insured in different companies. 


Right of recovery was contested by defendant on two grounds: First, that 
at the time of the fire the building had been vacant for more than 60 continuous 
days and had been devoid of personal habitation for that entire period, in alleged 
violation of a general provision of the polciy quoted in the margin hereof.? That 
general provision was modified by this agreement indorsed on or added to the 
policy: “Permission granted for the within described premises to be and remain 
vacant for not exceeding 60 days at any one time, the term ‘vacant’ being construed 
to mean an empty building devoid of personal habitation; or to be and remain 
unoccupied for a period not exceeding 6 months at any one time, the term ‘unoc- 
cupied’ being construed to mean a building that is entirely furnished but with 
personal inhabitants temporarily absent.” 

The second ground on which liabilitv was contested was the failure of plain- 
tiff within 60 days after the fire to render a statement, signed and sworn to by 
him, setting out the facts required by the policy as proofs of loss; the policy pro- 
viding that no suit or action thereon for recovery of any claim shall be sustainable 
in any court of law or in equity until after full compliance by the assured with 
all the foregoing requirements, nor unless commenced within 12 months next after 
the fire. Suit was seasonably begun. 


The case was tried to a jury. At the close of the testimony, each party moved 
the court, without more, for a directed verdict in his or its favor. Thereupon the 
court peremptorily instructed the jury to render verdict for the plaintiff for the 
full amount of the policy. There were verdict and judgment accordingly. 

[1] We think the court rightly held that the vacancy clause invoked was inap- 
plicable to the situation presented here, for the reason that it applied only to 
premises which were susceptible of occupancy when the policy issued; the actual 
situation here being covered by a separate and distinct policy provision, viz.: 
“Permission granted to make alterations, improvements, and repairs, to any building 


1 The defendant’s agent testified: ‘Before issuing the policy we inspected the property and 
found it to be weather-boarded and under roof, and the windows and outside doors were in. 
understood that the building was under course of construction, and Mr. Fortner intended to 
occupy it when it was completed. The house was still under construction when the fire occurred.” 


met st DN ot HO 


— 


- oo & 2 2. oe 


ae ee a a oe 





Fire] Continental Ins. Co. v. Fortner | 99 


herein described, and to complete same if under construction, and the insurance, 
if any herein, on such building is hereby extended and made to cover such alter- 
ations, improvements and repairs, and the building material and supplies therefor 
or entering into the construction of such building while contained therein or on 
the premises immediately adjacent thereto.” * 


[2] It is elemental that in construing this policy we must consider every pro- 
vision contained in it, and, in case of ambiguous or contradictory terms, must 
adopt the construction most favorable to the policyholder. We think that under 
the provision last quoted plaintiff was given the right to complete the building in 
process of construction when the policy issued, as fully as if the word “building” 
had been used instead of the word “same,” where preceding the words “if under 
construction.” We see no inconsistency between plaintiff’s right to rely upon this 
provision for leave to complete a building under construction and the provisions 
hereinbefore cited relating to a 60-day vacancy and a 6 months’ unoccupancy of 
a hitherto unoccupied building; and we see no merit in the suggestion that the 
“under construction” clause should be limited to a 60-day vacancy. The most which 
we think can be claimed by defendant’s interpretation of the “under construction” 
clause is that there is an ambiguity. But ambiguities must be resolved in plaintiff's 
favor.* We are cited to no specific authority in support of defendant’s interpre- 
tation of the policy, nor do we know of any.° r 

We think plaintiff’s failure to file proofs of loss, signed and sworn to by 
him, within 60 days after the fire, is not available as a defense under the facts 
of this case. At the outset, it may properly be said that plaintiff’s entire good 
faith is not, upon this record, open to question. There was express and undisputed 
testimony that after the fire defendant’s local agents, who issued the policy in 
suit, sent defendant a formal notice of loss prepared by them, on written blanks, 
which had been furnished them by defendant for that general purpose, and advised 
plaintiff of the fact—one of these agents assuring plaintiff that it was not neces- 
sary to file proofs of loss within 60 days after the fire, also telling plaintiff to 
let him (the agent) “manage it,” that he “would get my money, that there wouldn't 
be any trouble, and that I wouldn’t be bothered about it.” The local agent thinks 
defendant did not acknowledge receipt of this notice. That agent had estimates 
of the loss made by a lumber and hardware dealer. Later (about 10 or 15 days 
after the fire, according to plaintiff’s undisputed testimony) there appeared an 
adjuster, understood by the local agent to represent the Underwriters’ Adjusting 
Agency, which adjusted losses for different companies. This adjuster “looked over 
the situation,” and to him the local agent turned over the estimates on both build- 
ings, which the adjuster took with him. The agent had to write the adjuster to 
get the estimates back. The local agent brough up with the adjuster the liability 
of the defendant; the adjuster replied that the “house was vacant, he would have 
to take it up with the Continental.” There was express and undisputed testimony 
that, when the adjuster was figuring over the “old building,” plaintiff in the office 
of the .ocal agent, asked, “What about the new building?” to which the adjuster 
replied, “Why, you will not get anything on that,” adding, “I am not here seeing 
about the new house.” ‘The local insurance agent also testified that on July 20th, 
into or discuss an adjustment on the new house. He “would not talk to me 
about that, I am here to adjust the old house;” and did not, with plaintiff, go further 
after the 60 days had expired, “we made out proofs of loss” and “mailed them by 
registered mail to the defendant,” and introduced the receipt which shows 


2“This entire policy, unless otherwise provided, by agreement indorsed hereon, or added 
hereto, shall be void * * * if a building herein described, whether intended for occupancy by 
owner or tenant, be or become vacant or unoccupied and so remain for ten days.” 

* All italics in this opinion ours unless otherwise state. . 

*We see no force in the contention that the completion of the building was unduly delayed. 
We find no limitation of time for completion of a building under construction. hi 

5 We do not think our interpretation weakened by the fact that, following the description of 
the building, and the enumeration of the various fixtures and appurtenances covered by the 
insurance, occur the printed words, “occupied and to be occupied only for dwelling purposes.” 
Indeed, we do not understand defendant so to contend. We think the words, “only for dwell- 
ing purposes,” intended to exclude a use of the building for general business purposes. They 
are, we think, in no sense a warranty that the building is at the time the policy issued actually 
occupied as a dwelling. We think the “under construction” provision is to the contrary; and 
so is the general vacancy and wunoccupancy clause, if construed as defendant contends it should 
be, as applying to a vacancy and unoccupancy existing when the policy issued. And see the 
printed note on the face of the policy: ‘For information only—the above-described dwelling is 
occupied, or to be occupied, by families.” 
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that they were received.” The proofs appear to have been sent by defendant to 
its attorney July 30th. It is fairly inferable from the record that the defendant 
itself never communicated with plaintiff after the fire, nor with the local agent, 
with respect to the loss here in question. It appears that amended proofs of loss, 
dated August 27th, were sent to defendant, which sent them to its attorney, ap- 
parently already employed to defend this action, and that defendant’s attorney, on 
September Ist, in writing, notified plaintiff that “these papers cannot be accepted 
as satisfactory proofs of loss, for the reason that the same were not furnished 
within 60 days from the date of the fire, and for the further reason that the prop- 
erty was vacant when the loss occurred; we hold these papers subject to your 
order”; and on September 4th wrote plaintiff’s representative formal denial of 
neers for the reasons stated in the letter of defendant’s attorney of Septem- 
er lst. 

In sustaining plaintiff’s motion for directed verdict, the trial judge announced 
the conclusion that the adjuster represented defendant in his actions and state- 
ments to plaintiff and the insurance agent; that “it is reasonable to conclude under 
this evidence that they [the defendant company] received notice of the fire, and 
it is reasonable to conclude that they sent an adjuster there for the purpose of 
adjusting this loss; he comes out of this general adjusting company down here 
at Louisville, the Underwriters’ Adjusting Company, which represents a number 
of companies, not unlikely he represented the Continental Company”; and, further, 
that the adjuster’s statement that defendant was not going to pay the loss was a 
waiver of proofs of loss; and, still further, that defendant’s action in retaining 
the proofs for five weeks (although furnished after the 60-day period) amounted 
to a waiver of the failure to furnish in 60 days. 

[3] We agree with the trial judge’s conclusion above stated (although we do 
not place reliance upon defendant’s mere retention of proofs furnished more than 
60 days after the fire). Under the mutual requests for directed verdict the judge 
was authorized to find the facts, and his conclusion thereon must be sustained 
if supported by any substantial testimony. Beuttell v. Magone, 157 U. S. 154, 15 
S. Ct. 566, 39 L. Ed. 654; Thomas-Bonner Co. v. Hooven Co. (C. C. A. 6) 284 
F. 386, 392; Aetna Co. v. Licking Valley Co. (C. C. A. 6) 19 F. (2d) 177, 178. 
We think the statements of the adjuster, in connection with the other established 
facts and circumstances are very substantial evidence in support of the trial judge’s 
conclusion that the adjuster represented and stood for defendant. The evidence 
to that effect gains added force from the fact that defendant put in no testi- 
mony whatever, and thus the entire testimony introduced by plaintiff stands un- 
disputed.® 

[4, 5] True, defendant contends here that the testimony of the adjuster’s state- 
ments to plaintiff and to the insurance agent was incompetent. Were such the 
case, it would be enough to say that no such objection was made below. For the 
most part, the testimony in question went in without objection; and, while the 
record shows, as to some questions, “defendant by counsel objects; objection over- 
ruled; exception”—in no place was any ground for the objection stated. The 
objections are thus not open to consideration here. Robinson v. Van Hooser (C. 
C. A. 6) 196 F. 620, 624, 625, and cases there cited. The testimony was evidence 
even if in fact incompetent. Schlemmer v. Railway Co., 205 U. S. 1, 9, 27 S. Ct. 
407, 51 L. Ed. 681. 

[6, 7] Whether or not the adjuster’s statements were specifically or sufficiently 
pleaded by plaintiff as constituting a waiver of proofs of loss is not here important. 
It is not clear that the pleading was insufficient. However that may be, the question 
was not raised below. Had it been, permission: to amend the pleadings presumably 
would have been granted. Pennsylvania Co. v. Whitney (C. C. A. 6) 169 F. 572, 
578; Pennsylvania Co. v. Burgerson (C. C. A. 3) 296 F. 311, 315. Had liability 
been in terms denied by defendant before the lapse of the 60-day period for furn- 
ishing proofs of loss, defendant plainly would be precluded from making this 
defense. Life Insurance Co. v. Pendleton, 112 U. S. 696, 709, 5 S. Ct. 314, 28 L. 
_ 866; Royal Ins. Co. v. Martin, 192 U. S. 149, 162, 24 S. Ct. 247, 48 L. Ed. 

[8-10] We think the District Judge’s conclusion of law, that the statements 
and conduct of the adjuster—representing and standing for defendant—was a 


* The statement in plaintiff’s brief that the adjuster attended the trial throughout is not chal- 
lenged by defendant. 
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waiver of proof of loss is correct. It is the prevailing rule that a clause in a 
policy of insurance prohibiting any waiver unless indorsed thereon refers only 
to those provisions of the policy which enter into and form part of the contract 
of insurance, and which may properly be designated as conditions; it has no refer- 
ence to those stipulations which are to be performed after a loss has occurred, 
such as giving notice and furnishing preliminary proofs.’ Moreover, the fact that 
the insurer denies liability and refuses to pay, on the ground of lack of contract 
or lack of liability, is itself a waiver of the condition requiring proofs of loss, as 
held in the Pendleton and Martin Cases recently cited.’ 

We find in Northern Assur. Co. v. Grand View Bldg. Ass’n, 183 U. S. 308, 
22 S. Ct. 133, 46 L. Ed. 213, nothing opposed to this conclusion. That decision 
related to the failure of the insured to give notice of the existence of other in- 
surance. 

We think Lumber Underwriters v. Rife, 237 U. S. 605, 35 S. Ct. 717, 59 L. 
Ed. 1140, equally inapplicable here; and we have held generally that an insurance 
company may waive any provisions in the policy for its protection, including even 
a provision that the waiver must be indorsed on the contract itself. Hanover 
Fire Ins. Co. v. Dallavo (C. C. A.) 274 F. 258, 261, 262, and decisions of the 
Supreme Court there cited. 

[11] But whether the effect of defendant’s conduct is called waiver or estoppel 
is not controlling. Waiver of forfeiture, though in the nature of an estoppel, 
may be created by acts, conduct, or declarations insufficient to create a technical 
estoppel. New York Life Ins. Co. v. Dumler (C. C. A. 5) 282 F. 969, 973. CE. 
American Fire Ins. Co. v. King Lumber Co., 250 U. S. 2, 13, 39 S. Ct. 431, 63 L. 
Ed. 810; 14 R. C. L. p. 1345, § 517. The result is the same, for we think it the 
natural and logical conclusion from the record that defendant itself (as distin- 
guished from its adjuster) if not before the adjuster went down, then immediately 
thereafter, and not improbably with knowledge of the adjuster’s statement to 
plaintiff that payment of the loss would not be made, definitely decided not to pay 
the loss, and in effect ratified the adjuster’s action, which plaintiff had the right 
to regard as that of defendant. In such case there is no equity in the defense that 
proofs of loss were not seasonably made. 

In our opinion, the judgment of the District Court should be affirmed. This 
conclusion makes it unnecessary to consider whether the action of the local insurance 
agent amounted to, or contributed to effect, a waiver of the failure to furnish 
proofs of loss seasonably. 


NEW YORK UNDERWRITERS’ FIRE INS. CO. v. MALHAM & CO. 
STERLING FIRE INS. CO. v. SAME. 
Circuit Court of Appeals, Eighth Circuit. March 30, 1928. 
Nos. 7982, 7983. 
25 Federal Reporter (2d) 415. 

1. INSURANCE—UNDER FIRE INSURANCE POLICY PROVISION RE- 
QUIRING INSURED TO PROTECT PROPERTY AND SEPARATE 
DAMAGED FROM UNDAMAGED PROPERTY, INSURED CANNOT 
RECOVER IN ABSENCE OF WAIVER, WHERE HE SELLS PROPER- 
an oe INSURER HAD OPPORTUNITY TO APPRAISE DAM- 
AGE. 

Under provision of fire insurance policy which requires insured to protect 
property and separate damaged from undamaged property, etc., insured cannot 
recover on policy in absence of waiver, where he sells property before insurer has 
reasonable opportunity to inspect it or appraise damage. 

(For other cases, see Insurance, Dec. Dig. § 505.) 


714 R. C. L. pp. 1345. 1346, §§ 517, 518: Twin City Fire Ins. Co. v. Stockmen’s Nat. Bank 
(C. C. A. 9) 261 F. 470, 475, 476; McCullough v. Insurance Co., 155 Cal. at pages 659, 664, 102 
P. 814, 18 Ann. Cas. 862, in this case waiver was by the adjuster; Franklin Co, v. Chicago Co., 36 
Md. 102, 119, 120, 11 Am, Rep. 469: Rokes v. Insurance Co., 51 Md. 512, 520, 524, 34 Am. Rep. 
323, the nonwaiver clause in that case was very broad; Washburn v. Merchants’ Co., 110 Iowa, 
423, 425, 427, 81 N. W. 707, 80 Am. St. Rep. 311; Carson v. Insurance Co., 43 N. J. Law, 
300, 310, 39 Am. Rep. 584; Snyder v. Insurance Co., 59 N. J. Law, 544, 546, 548, 37 A. 1022, 
59 Am. St. Rep. 625; Alliance Ins. Co. v. Enders (C. C. A. 9) 293 F. 485, 488. Cf. Bernhard v. 
Insurance Co., 79 Conn. 388, 65 A. 134, 8 Ann. Cas, 298. 

8 In the insurance cases just cited there was no endorsement on the policy, nor does it appear 
that there was therein any written waiver of proofs of loss. The waiver resulted from the fact 
of denial of liability. The result would be the same, whether or not deniial was in writing. 
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2. INSURANCE—FORFEITURES OF INSURANCE POLICIES ARE NOT 
FAVORED. 


Forfeitures of insurance policies are not favored in law. 
(For other cases, see Insurance, Dec. Dig. § 116[3].) 


3. INSURANCE—WAIVER OF COMPLIANCE WITH PROVISIONS OF 
FIRE INSURANCE POLICIES, MAY BE INFERRED FROM INSUR- 
ER’S CONDUCT. 

Estoppel and waiver of compliance with provisions of fire insurance policies, 
may be inferred from conduct of insurance company. 
(For other cases, see Insurance, Dec. Dig. § 388[3].) 


4. INSURANCE—WHETHER FIRE INSURANCE ADJUSTER REPRESENT- 
ED ALL INSURERS OR WHETHER HIS ACTS WERE RATIFIED BY 
DEFENDANT INSURER WAS FACT QUESTION. 


_ In suit on fire insurance policy, where property was covered by policies in four 
insurance companies, question whether adjuster making offer of settlement repre- 
sented all insurance companies, or whether his acts were thereafter ratified by 
insurance company claiming he was not representing it was fact question. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 


7. INSURANCE—EVIDENCE SUSTAINED FINDING THAT FIRE INSUR- 
ANCE ADJUSTER MAKING OFFER OF SETTLEMENT REPRESENT- 
ED DEFENDANT AS WELL AS OTHER INSURERS. 


_, In suit on fire insurance policy covering property which was covered by pol- 
icies in four insurance companies, evidence held sufficient to sustain finding that in- 
surance adjuster making offer of settlement represented defendant. 

(For other cases, see Insurance, Dec. Dig. § 76.) 


8. INSURANCE—WHERE INSURED SOLD MERCHANDISE DAMAGED 
BY FIRE BEFORE SENDING PROOFS OF LOSS, EVIDENCE SUS- 
TAINED FINDING THAT INSURER WAIVED SALVAGE CLAUSE 
PROVISIONS. 

Where insured merchandise stock was damaged by fire and insured had fire 
sale to dispose of damaged merchandise before proofs of loss were sent to insurance 
companies, and later adjuster representing fire insurance companies made offer of 
settlement, evidence held to sustain finding that insurance companies waived provi- 
sions of policies giving them right to examine salvaged stock and have an appraisal 
and take same at appraised value or replace property lost or damaged with other 
of like character. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


9. INSURANCE—EVIDENCE IN SUITS ON FIRE INSURANCE POLICIES 


WARRANTED HOLDING THAT INSURERS ELECTED NOT TO TAKE 
SALVAGED GOODS. 


In suits on fire insurance policies covering stock of merchandise, evidence war- 
ranted holding that insurance companies elected not to take salvaged goods. 


(For other cases, see Insurance Dec. Dig. § 665[1].) 


10. INSURANCE—FIRE INSURANCE POLICY CLAUSE REQUIRING IN- 
SURED TO KEEP CERTAIN BOOKS IS ENFORCEABLE. 


Clause of fire insurance policy requiring insured to keep detailed inventory and 
set of books which shall clearly present complete record of business transacted, 
including all purchases, sales, and shipments, both for cash and credit, is enforce- 
able. . 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 

11; INSURANCE—SUBSTANTIAL COMPLIANCE WITH FIRE INSUR- 
ANCE POLICY PROVISION REQUIRING INSURED TO KEEP SET 
OF BOOKS IS SUFFICIENT (Crawford & Moses’ Dig. Ark. § 6148.) 
Under Crawford & Moses’ Dig Ark. § 6148, substantial compliance with fire 

insurance policy provision requiring insured to keep detailed inventory and set of 

books showing business transacted, purchases, sales, and shipments, both for cash 
and credit, etc., is all that is essential. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 
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12. INSURANCE—IF INSURED’S BOOKS, UNAIDED BY ORAL TESTI- 
MONY, FURNISH INFORMATION NECESSARY TO DETERMINE 
LOSS, FIRE INSURANCE POLICY CLAUSE REGARDING KEEPING 
BOOKS IS COMPLIED WITH. 

If books themselves kept by insured, unaided by oral testimony, except to ex- 
plain method in which they were kept, furnish requisite information necessary to 
determine extent of loss, intent and purpose of fire insurance policy clause requir- 
ing insured to keep set of books showing business transacted, purchases, sales, 
and shipments, both for cash and credit, etc., is accomplished. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 


13. INSURANCE—INSURED HELD TO HAVE SUBSTANTIALLY COM- 
PLIED WITH FIRE INSURANCE POLICY PROVISION REQUIRING 
KEEPING OF BOOKS SHOWING BUSINESS TRANSACTED, ETC. 
(Crawford & Moses’ Dig. Ark. § 6148). 

Insured held to have substantially complied with clause of fire insurance policies 
covering stock of merchandise requiring insured to keep inventory and set of books 
showing business transacted, etc., which is sufficient under Crawford & Moses’ Dig. 
Ark. § 6148. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 


14. INSURANCE—EVIDENCE HELD TO SHOW INSURED MADE DE- 
MAND ON INSURER WITHIN STATUTE PROVIDING FOR ADDI- 
TIONAL DAMAGES FOR FAILURE TO PAY FIRE LOSS WITHIN 
TIME SPECIFIED; FORMAL DEMAND NOT BEING NECESSARY. 
Evidence showing that insured was endeavoring to have policies paid and that 

insurer understood that payment was demanded held sufficient to show demand by 

insured within meaning of Arkansas statute, providing that, where loss occurs under 

fire insurance policies and company failes to pay within time specified in policy 

after demand, company shall be liable for 12 per cent damages on amount of loss, 

since it is not necessary that there should have been formal demand for payment. 
(For other cases, see Insurance, Dec. Dig. § 665[1].) 


15. INSURANCE—IN SUITS ON FIRE INSURANCE POLICIES, COM- 
MENCED IN STATE COURT AND REMOVED TO FEDERAL COURT, 
ATTORNEY’S FEES PROVIDED BY STATE STATUTE WHERE IN- 
SURER DOES NOT PAY LOSS WITHIN TIME SPECIFIED COULD 
BE TAXED AS COSTS. 

In suits on fire insurance policies commenced in state court and removed to fed- 
eral court, attorney’s fees provided by Arkansas statute where insurer fails to pay 
loss within time specified in policy after demand could be taxed as costs. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

16. INSURANCE—WHERE COURT FOUND FIRE LOSS TO BE $21,000, 
AMOUNT OF $24,423.20 STATED IN PROOFS OF LOSS DID NOT WAR- 
WANT ASSUMPTION THAT INSURED’S AFFIDAVIT WAS WILL- 
FULLY FALSE. 

Where trial court found loss to be $21,000 in suits on fire insurance policies, 
amount stated in proofs of loss, $24,423.20, held not to warrant assumption that 
insured’s affidavit was willfully false. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 


17,—INSURANCE—IN SUITS ON FIRE INSURANCE POLICIES, PERMIT- 
TING INVENTORY COMPILED FROM YEARLY INVOICES AS EVI- 
DENCE OF GOODS ON HAND WHEN FIRE OCCURRED HELD NOT 
ERROR, WHERE BOOKS SHOWING PURCHASES AND INVOICES 
WERE INTRODUCED. 


_ In suits on fire insurance policies covering stock of merchandise, permitting 
inventory compiled from yearly invoices to be introduced as evidence of stock of 
goods on hand at time of fire held not error, where books of insured were intro- 
duced showing amount of merchandise purchased, and all, invoices were introduced. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

In Error to the District Court of the United States for the Eastern District of 
Arkansas ; Jacob Trieber, Judge. 

Suits by Malham & Co., a partnership composed of Raymond Malham and 
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others, against the New York Underwriters’ Fire Insurance Company and against 
the Sterling Fire Insurance Company. The cases were consolidated and tried to- 
gether. Judgment for plaintiff, and defendants each bring error. Affirmed. 

R. Lee Bartels, of Memphis, Tenn., for plaintiff in error New York Under- 
writers’ Fire Ins, Co. 
; —_— Clark Trimble, of Lonoke, Ark., for plaintiff in error Sterling Fire 
ns. Co. 

W. Wilson Sharp, of Brinkley, Ark. (G. Otis Bogle, of Brinkley, Ark., on the 
brief), for defendant in error. 

Before Lewis and Kenyon, Circuit Judges, and Kennedy, District Judge. 

Kenyon, Circuit Judge. The stock of merchandise of defendants in error, a 
partnership composed of Raymond Malham, Joe Malham, and R. Mahfouz (here- 
inafter designated the insured), engaged in the merchantile business at Brinkley, 
was partially destroyed by fire on the 12th day of December, 1926. The New York 
Fire Insurance Company, plaintiff in error in case No. 7982 (hereinafter designated 
the New York Company) had issued a policy which was in effect at the time of 
the fire covering insured’s stock to the extent of $4,000. The Sterling Fire Insur- 
ance Company (hereinafter called the Sterling Company), plaintiff in error in case 
No. 7983, had a similar policy covering said stock. The other companies had policies 
thereon. Suits were brought against the New York Company and the Sterling 
Company to recover on the policies in the state court of Arkansas, and duly removed 
to the federal court. The cases were there consolidated and tried together. A 
jury was waived by written stipulation, and the trial court found in favor of the 
insured on both policies and entered judgments thereon. Certain questions involved 
in the writs of error are common to both companies. We consider both writs in 
this opinion. 

The contract of the New York Company contains the following provision: 

“This company shall not be liable beyond the actual cash value of the prop- 
erty at the time any loss or damage occurs, and the loss or damage shall be as- 
certained, or estimated, according to such actual cash value, with proper deduction 
for depreciation, however caused, and shall in no event exceed what it would then 
cost the insured to repair or replace the same with material of like kind and quality; 
said ascertainment, of estimate, shall be made by the insured and this company, or, 
if they differ, then by appraisers as hereinafter provided; and the amount of loss, 
or damage, having thus been determined, the sum for which this company is liable 
pursuant to this policy shall be payable sixty days after due notice, ascertainment, 
estimate, and satisfactory proof of the loss have been received by this company, 
in accordance with the terms of this policy. It shall be optional, however, with this 
company to take all, or any part, of the articles at such ascertained or appraised 
value, and also to repair, rebuild, or replace the property lost or damaged with 
other of like kind and quality, within a reasonable time on giving notice within 
thirty. days after receipt of the proof herein required, of its intention so to do. 

The contract provided for giving the insurance company notice in writing of 
loss in case of fire, the protection of the property by separation of damaged from 
undamaged goods, the making of a complete inventory, etc., and within sixty days 
after fire making proof of loss, the loss not to be payable until sixty days after such 
notice; also “no suit or action on this policy for the recovery of any claim shall be 
sustainable in any court of law or equity until after full compliance, by the insured, 
with all the foregoing requirements.” 

Similar provisions exist in the Sterling Company policy. 


Proofs of loss were sent by insured to the companies February 2, 1927. About 
January 7, 1927, the insured inaugurated a fire sale to dispose of the damaged mer- 
chandise. A few days after the fire, a Mr. Cress, who was special agent of the 
Underwriters’ Salvage Company of New York, went to Brinkley to assist in taking 
an inventory of the remaining and damaged stock, at the request of Coates & Raines, 
who were the general agents in Arkansas of the insurance companies holding poli- 
cies on the stock, with the exception of the New York Company. Later a Mr. 
Overstreet, adjuster for the general agency of Coates & Raines, went to Brinkley 
for the purpose of adjusting the loss. He testified that he represented all the com- 
panies interested, except the New York Company. He offered insured $5,500 in full 
settlement of all the insurance policies. There was evidence that he told John Mal- 
ham, one of the partners, with reference to the $5,500, that that was all he would 
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get, and, when asked by Malham as to what he was going to do with the stock, he 
said, “That’s yours.” Out of the fire sale the insured realized $1,623.25. A Mr. 
Watkins, conceded to be a representative of the New York Company, went to 
Brinkley February 2, 1927, to investigate and adjust the loss on behalf of his com- 
pany. He found the salvaged stock had been sold, and testified that was the first 
he or his company knew of said sale. The New York Company claims that it never 
consented to the sale of the salvaged stock. After this sale the local agent of the 
New York Company at Brinkley, at the request of Mr. Malham, called up L. B. 
Leigh & Co., general agents of the New York Company, at Little Rock, who had 
charge of adjusting losses in Arkansas, and talked with them concerning a settle- 
ment of his loss. To this we advert later. 

[1] Both insurance companies contend that the sale of the salvaged stock deprived 
them of their rights under the policy to examine the same and to have an appraisal, 
and, if they desired, to take it at its appraised value, or to replace the property lost 
or damaged with other of like character; that therefore the insured has violated 
the contracts, and cannot recover thereon. It is without question that the proofs 
of loss were not served until February, 1927. The sale of the salvaged merchandise 
was in the fore part of January. It would seem, therefore, that the provision of 
the contracts hereinbefore set out was violated, and that the.insurance companies 
were deprived of a substantial right thereunder. If the salvaged property was 
sold without the consent of the insurance companies, the insured forfeited the 
right to claim indemnity, and, unless there was a waiver of such provision, the in- 
sured cannot recover on these policies. ‘The doctrine is stated in 26 C. J. 366: 
“Under the provision which requires the insured to protect the property and sep- 
arate the damaged from the undamaged property, etc., the insured cannot recover 
on the policy, in the absence of waiver, where he sells the property before the in- 
surer has a reasonable opportunlty to inspect it or appraise the damage.” Astrich 
v. German-American Ins. Co. of New York (C. C. A.) 131 F..13; Farmers’ Merc. 
Co. v. Ins. Co., 161 Iowa, 5, 141 N. W. 447; Lancashire Ins. Co. v. Barnard (C. 
C. A.) 111 F. 702; Hamilton v. Liverpool, etc., Ins. Co., 136 U. S. 242, 10 S. Ct. 
945, 34 L. Ed. 419; Thornton v. Security Ins. Co. (C. C. A.) 117 F. 773; Oshkosh 
Match Works v. Manchester Fire Assur. Co., 92 Wis. 510, 66 N. W. 525. 

[2] That forfeitures are not favored in; law is axiomatic. Knickerbocker Life 
Insurance Co. v. Norton, 96 U. S. 234, 24 L. Ed. 689. In May on Insurance, 
272, it is said: “The courts will proceed with caution in determining the question 
of the liability of the insurer; but, when this liability is fixed by the capital fact of 
a loss within the range of their responsibility, they will be very reluctant to deprive 
the insured of the benefit of that liability, by any failure or neglect to comply 
with the mere formal requisitions of the contract, by which his right is to be 
made available for his indemnification.” From the syllabus in German Insurance 
Co. v. Gibson, 53 Ark. 494, 14 S. W. 672, we quote: “Forfeitures are not favored 
in law; and any agreement, declaration, or course of action on the part of an 
insurance company, which leads a party insured honestly to believe that by con- 
forming thereto a forfeiture of his policy will not be incurred, followed by con- 
formity on his part, will estop the company from insisting upon the forfeiture.” 

[3] Waiver and estoppel may be inferred from the conduct of the insurance 
company. American Ins. Co. v. Dannehower, 80 Ark. 111, 115 S. W. 950; Pacific 
Mutual Life Ins. Co. v. Carter, 92 Ark. 378, 123 S. W. 384, 124 S. W. 764; Queen 
of Ark. Ins. Co. v. Forlines, 94 Ark. 227, 126 S. W. 719; Lord v. Des Moines 
Fire Ins. Co., 99 Ark. 476, 138 S. W. 1008; Inter-State Bus. Men’s Ace: Ass’n v. 
Greene, 132 Ark. 546, 201 S. W. 799: Knickerbocker Life Ins. Co. v. Pendleton 
et al, 112 U. S. 696, 5 S. Ct. 314, 28 L. Ed. 866; Iowa Life Ins. Co. v. Lewis, 
187 U. S. 335, 23 S. Ct. 126, 47 L. Ed. 204. The question of waiver or estoppel 
is of controlling importance in these cases. 

[4, 5] If there was any waiver of the provision of the policies giving insurers 
the right to take the property at the appraised value or to replace same, it was 
through the acts of Overstreet in telling the assured to sell the salvaged goods, 
and standing pat on the offer of the $5,500 settlement, and stating assured would 
receive no more on all the policies. That Overstreet represented the Sterling Com- 
pany is admitted. It is claimed he did not represent the New York Company in 
any way. Of course, if this is so, what he did or said was not binding on it 
unless subsequently ratified. The question therefore of whether Overstreet repre- 
sented the New York Company at the time he went to Brinkley after the fire 
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and before the salvage sale and made the offer of settlement on behalf of all the 
insurance companies, or whether his acts in that respect were thereafter ratified, 
is a vital one in the New York Company Case. This is a fact question. It must 
be borne in mind that a jury was waived in writing and the case tried to the 
court. The rule under these circumstances is that the findings of the trial court 
on questions of fact will not be disturbed if there is any substantial evidence to 
support them. Boak v. Robie (C. C. A.) 16 F. (2d) 33. The record does not 
show that any requests were made for special findings of fact or conclusions of 
law. The finding of the court was general, and no special findings were made. 

It is therefore doubtful whether the important questions now urged are before 
this court for review. Law v. United States, 266 U. S. 494, 45 S. Ct. 175, 69 L. 
Ed. 401; Fleischmann Co. v. United States, 270 U. S. 349, 46 S. Ct. 284, 70 L. 
Ed. 624. However, as that question has not been raised in this court, we have 
concluded to go into the matter to some extent. 

In order to find for the insured, as the court did, it must of necessity have 
found that Overstreet represented the New York Company at the time he negotiated 
with the insured, and that he was authorized to represent it when he in effect told 
insured he could sell the damaged property, and that the $5,500 was all it would 
receive, or, if he did not then represent it, it ratified his acts. Was there any 
competent evidence to sustain such conclusion of the trial court? ‘The record 
shows that Overstreet made the offer of $5,500 to settle all four policies, including 
the New York Company and the Sterling Company policies. We set out part of 
his cross-examination : 

“By Mr. Bogle: Q. When you went down there to make this investigation, 
you kept the plaintiffs under the impression you represented all of the insurance 
companies, did you not? A. No, sir; I told him I had authority to make a settle- 
ment on that basis. 

“Q. Why did you make an offer of $5,500 in full settlement of all the insurance 
claims? A. Because, as I stated to him, I had to take the matter up with the 
other company. 

“Q. You didn’t tell them anything about taking the matter up with the New 
York Underwriters, did you? A. No, sir; I didn’t. 

“Q. Then when you made this offer of settlement of fifty-five hundred: dollars, 
you meant the New York Underwriters’ Company to pay their part of it. A. All 
losses to be paid on that basis. The company I represent would pay an amount 
proportionate to that basis. I told him I would pay him on the basis of fifty-five 
hundred, pay all of the five hundred dollars on the furniture and fixtures and five 
thousand dollars on the stock of goods. 

“Q. Did you tell Malham & Co. that? A. Yes; I did.” 

He talked with Watkins, conceded representative of the New York Company, 
about what he had done in attempting to adjust the loss on the basis of $5,500. 
We quote further from his testimony: 

“Q. You did make a report to L. B. Leigh & Co.? A. No, sir; I told Mr. 


Watkins that I tried to adjust the loss on the basis of $5,500 and that he wouldn’t 
accept it. 


“Q. Why were you talking to him, if you didn’t represent any other company? 
A. It was a conversation among adjusters. 
_ “Q. Did you ever make adjustment for his company? A. No, sir; not authorita- 
tive. I hgve had losses referred to me by L. B. Leigh & Co. through Mr. Watkins, 
and they have accepted my adjustments. 


‘ sn And if this had gone through, he would have accepted this, too, wouldn’t 
e! 

Overstreet had represented the New York Company in other matters. It is 
highly improbable that he would have made the offer to settle in behalf of all 
the companies if he had no authority to act in behalf of the New York Company. 

One Chaney was agent at Brinkley of the New York Company. Some time 
after Overstreet had been at Brinkley, at Malham’s request, Chaney called up Leigh 
& Co., who were general agents of the New York Company at Little Rock, and 
asked them concerning settlement. We set out a portion of his testimony, viz.: 

“Q. Does your insurance agency represent the New York Underwriters’ Insur- 
ance Company? A. Yes, sir. 


“Q. I will ask you to state whether or not, after the Malham & Co. fire, after 
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Mr. Overstreet had been down to make investigation, you called up L. B. Leigh & 
Co., general agents of the defendant underwriters? A. Yes, sir. 

“Q. Did you call them up and talk to them in regard to this settlement? A. 
About a settlement? 

“Q. Yes. A. I called up the office some time afterwards, but I don’t remember 
how long that was, 

“Q. It was after Mr. Overstreet had been there? A. Yes, sir; after—some time 
after he had been there. 

“Q. You called up their office? A. Yes, sir; Mr. Malham asked me to call 
them up, and I called Mr. William Leigh, or Mr. Gilbert Leigh, and asked them 
if anything had been done about’it, and he said he had talked to Mr. Watkins 
about it, and he said they weren’t prepared at that time to say anything more than 
had been said. 

“Q. I will ask you to state to the court if you asked them whether or not 
they would give them any greater amount than had been offered. A. Yes, sir; that 
is what I asked him, and he said he wasn’t thoroughly familiar with it, and he 
said he would advise me later. 

“Q. Did they ever advise you later? A. No, sir. 

“Q. Never did? <A.'No, sir. 

“Q. Immediately after this fire you notified the defendants New York Under- 
writers’ Company of this loss, did you? A. Yes, sir. 

“Q. That is all.” 


[6] This testimony is particularly important in that it shows one of the Leighs, 
when asked by Mr. Chaney about the settlement, said he had talked to Mr. Watkins 
about it, and that “they weren’t prepared at that time to say anything more than 
had been! said.” What had been said? Who had said it? A court or jury would 
be warranted in inferring that this referred to what Overstreet had told Watkins 
concerning the attempt to adjust, and that the Leigh Agency was standing by what 
had been done by Overstreet with reference to an offer of settlement. If Over- 
street did not have anything to do with the adjustment of the loss as far as the 
New York Company was concerned, why did he discuss it with Watkins? If Leigh 
& Co. were not fully cognizant of, and acquiescent in, what Overstreet had attempted 
to do in their behalf, why did one of the Leighs say to Chaney “that they weren’t 
prepared to say anything more than had been said.” That Overstreet made the 
offer of settlement in behalf of all the insurance companies is unquestioned. John 
Malham testifies, referring to the conversation with Overstreet: “He said that 
was all I was going to get. I told him what I was going to do with the stock, 
and he said, ‘That is yours.’ ” It is a matter of common knowledge that, where 
a loss occurs and is covered by a number of policies, it is seldom an adjuster 
appears for each one of the companies. 

[7-9] Under the evidence, a court would be warranted in finding that the insured 
believed Overstreet represented all the companies. Of course that is a mere circum- 
stance in the general situation not necessarily binding on the New York Company, 
but it is hardly to be expected that an insured will investigate the authority of 
an adjuster who is endeavoring to settle an entire loss for the benefit of all the 
companies holding policies. Certainly it would be unusual for an adjuster_so to 
do where he had no authority to act for some of the companies. Slater v. Capital 
Ins. Co., 89 Iowa, 628, 57 N. W. 422, 23 L. R. A. 181; Searle v. Dwelling House 
Ins. Co., 152 Mass. 263, 25 N. E. 290; Ohio Farmers Ins. Co. v. Vogel, 166 Ind. 
239, 76 N. E. 977,3 L. R. A. (N. S.)\ 966, 117 Am. St. Rep. 382, 9 Ann. Cas. 91; 
Glazer v. Home Ins. Co., 190 N. Y. 6, 82 N. E. 727; Union Mutual Life Insurance 
Co. v. Wilkinson, 13 Wall. 222, 20 L. Ed. 617. The evidence is not strong on the 
question of Overstreet representing the New York Company, but we would not 
be warranted in holding that there was no substantial evidence to sustain the finding 
of the court on that question. ‘The court having determined that Overstreet was 
authorized to adjust the loss in behalf of the New York Company, and that fact 
not being in dispute as to the Sterling Company, must have further determined 
the controverted fact questions as to just what Overstreet said and did at the time 
of the attempted adjustment, and whether the same was sufficient to constitute a 
waiver of the salvage provision of the contracts. This was in the nature of a 
mixed question of law and fact. We think the court did not err in holding that 
a ratification or waiver had been established, and, while the court made no such 
specific finding, it of necessity inheres in its general finding, as in our view of the 








108 The Insurance Law Journal, Vol. 71 


case there could be no judgment for insurers unless there was a waiver of the 
salvage clause provisions of the policy. If the evidence of John Malham was true, 
and if Overstreet represented the New York Company as well as the Sterling Com- 
pany, the court was warranted in holding that there was an election on the part 
of the insurance companies not to take the salvaged goods. 

Both policies contain a provision under which the insured was to keep a detailed 
inventory, and also “a set of books which shall clearly and plainly present a com- 
plete record of business transacted, including all purchases, sales, and shipments, 
both for cash and credit, or this entire policy shall be null and void.” A detailed 
inventory was kept. Day-books also in the nature of merchandise sales books, 
which showed credit sales; also a ledger and a‘small cashbook, which showed the 
cash received but not the particular articles sold, nor the quentity thereof. It is 
contended that this clause of the contract, which is the usual record warranty or 
iron safe clause, was violated, and that therefore there can be no recovery on the 

licies. 

oT {10, 11] Such clause in a policy is of course enforceable. Royal Ins. Co., 
Limited, of Liverpool, England, v. Kline Bros. & Co. (C. C. A.) 198 F. 468; 
Wright v. Union Ins. Co. of Indiana (C. C. A.) 13 F. (2d) 612; Everett-Ridley- 
Ragan Co. v. Traders’ Ins. Co. of Chicago, IIl., 121 Ga. 228, 48 S. E. 918, 104 Am. 
St. Rep. 99. The theory of the same is that the insurer may know from the books, 
aside from oral evidence, the amount of goods on hand at the time of the fire, 
and thus is prevented mistake, fraud, or overreaching. ‘There is no particular 
divinity that surrounds this clause, nor is there any particular system of book- 
keeping that must be used. The books of a country merchant can hardly be 
expected to exhibit the same accuracy as those of a large city institution. This 
clause has been of frequent consideration by the courts, and the proposition is 
now well established that. a substantial compliance therewith is all that is essential. 
In Liverpool, etc., Ins. Co. v. Kearney, 180 U. S. 132, 136, 21 S. Ct. 326, 328 (45 
L. Ed. 460), the Supreme Court of the United States, referring to a somewhat 
similar clause, said: “The covenant and agreement ‘to keep a set of books, show- 
ing a complete record of business transacted, including all purchases and sales, 
both for cash and credit together with the last inventory of said business,’ should 
not be interpreted to mean such books as would be kept by an expert bookkeeper 
or accountant in a large business house in a great city. That provision is satisfied 
if the books kept were such as would fairly show, to a man of ordinary intelli- 
gence, ‘all purchases and sales, both for cash and credit.’ There is no reason to 
suppose that the books of the plaintiff did not meet such a requirement.’ From 
14 R. C. L. § 323, we quote: “The provision imposes on the insured the duty 
to preserve in intelligible form, in one or more books of his own choice, written 
evidence of his purchases, of his sales, and of his shipments. If such evidence be 
preserved, the insurer is guarded against the fraud and imposition of the insured, 
and this is the purpose to be accomplished. * * * There is a sufficient compliance 
where the insured keeps books showing how many goods were received, and how 
many were sold from the date of the issuance of the policy up to the time of 
the fire, or, if from the books kept by the insured, with the assistance of those 
who understand the system on which they were kept, the amount of purchases and 
the amount of sales can be ascertained, and cash transactions distinguished from 
Seve on credit, and it is not necessary that the particular articles bought and sold 
e shown. 

[12] If the books themselves kept by the insured, unaided by oral testimony 
except to explain the method in which they were kept, furnish the requisite informa- 
tion necessary to determine the extent of the loss, the intent and purpose of such 
clause is accomplished. Joyce on the Law of Insurance (2d Ed.) vol. 3, § 2063u, 
savs: “So there is a substantial compliance, where the books kept show the assured’s 
daily cash sale and also with substantial certainty the extent to which the stock 
has been depleted and which enable assurer to determine therefrom, together with 
the last inventory and the books or invoices showing all purchases thereafter, the 
amount and value of the stock lost and the extent of liability.” 


Courts have refused to give a narrow and technical construction to such clauses 
in insurance policies, but have insisted upon a reasonable construction to prevent, 
if possible, a forfeiture. Etna Ins. Co. v. Johnson, 127 Ga. 491, 56 S. E. 643, 
9 L. R. A. 667, 9 Ann. Cas. 461; McNally et al. v. Phoenix Ins. Co. of Brooklyn, 
137 N. Y. 389, 33 N. E. 475. Defendants in error emphasize on this question 
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Pelican Insurance Co. v. Wilkerson, 53 Ark. 353, 13 S. W. 1103, and it is a strong 
authority on their theory of the construction of these clauses, but, in view 
subsequent legislation in Arkansas and decisions of its courts, its strength is 
shorn. That case was decided in June, 1890. Since that time the state of Arkansas 
has enacted the following statute: 

“Sec. 6148. Substantial Compliance with Condition. In all actions against 
any fire insurance company, individual or corporation, for any claim accruing or 
arising upon or growing out of any policy upon personal property issued by an 
such company, individual or corporation, proof of a substantial compliance wit 
the terms, conditions and warranties of such policy, upon the part of the assured, 
or party, individual, person or corporation to whom it may have been issued, or 
their assigns, shall be deemed sufficient, and entitle the plaintiff to recover in any 
such action. Act March 29, 1899, p. 142.” 

In Security Mutual Ins. Co. v. Woodson, 79 Ark. 266, 95 S. W. 481, 116 Am. 
St. Rep. 75, referring to this statute, the Supreme Court held that every policy 
of insurance on personal property written since the passage of that statute should 
be construed as if that part thereof were written in it. Prior to this statute, the 
Arkansas courts held that strict compliance was necessary. After that they adopted 
the doctrine of substantial compliance. In Arkansas Mutual Fire Ins. Co. v. Wool- 
verton, 82 Ark. 476, 102 S. W. 226, the court held, with reference to the question 
of keeping a set of books under the terms of the policy, that the fact was estab- 
lished that the method employed by the insured was the customary method of 
bookkeeping in vogue among the merchants in that locality, and that this was 
sufficient to show substantial compliance with that particular provision of the 
policy. In Arkansas Mutual Fire Ins. Co. v. Stuckey, 85 Ark. 33, 37, 106 S. W. 
203, 204, it was said: “It devolved upon the insurance company, which claimed 
a forfeiture, to show that the method of bookkeeping practiced was not sufficiently 
intelligible to enable an adjuster to ascertain the amount and value of the property 
insured and lost.” 

In Western Assurance Co. v. Altheimer, 58 Ark. 565, 25 S. W. 1067, Greenwich 
Ins. Co. v. State, 74 Ark. 72, 84 S. W. 1025, and Yates v. Thomason, 83 Ark. 126, 
102 S. W. 1112, the question of whether there had been a substantial compliance 
a such provision in the insurance policies involved, was held to be one for 
the jury. 

[13] The trial court heard the evidence, and its conclusion evidently was that 
there had been substantial compliance with the requirements of the policies as to 
keeping books. While there may have been some difficulty in determining the loss: 
from the books without the aid of oral explanation, nevertheless the evidence shows 
it could be done. Mr. Andrews, who had been a bookkeeper for many years and 
had had wide experience in accounting, testified as follows: 

“Q. Could you, from the books alone, without what Mr. Malham told you, 
estimate his loss, or the amount of stock on hand? A. I could, but: it would take 
some time. They had lots of merchandise they brought in there from time to time 
from the farmers that they_made no record of.” 

This defense to the policies is not established. 

The court awarded as against each company 12 per cent. of the amount of 
recovery as damages, and attorney’s fees of $250 in each case. Complaint is made 
as to this. The Arkansas statute provides that, where a loss occurs under fire 
insurance policies and the company is liable therefor and fails to pay the same 
within the time specified in the policy after demand, the company shall be liable 
for 12 per cent. damages upon the amount of the loss, together with reasonable 
attorney’s fees to be taxed by the court, to be collected as part of the costs. A 
statute of Texas (Rev. St. 1895, art. 3071) providing for damages of 12 per cent. 
on amount recovered in suits on insurance policies and reasonable attorney’s fees 
has been sustained by the Supreme Court in Fidelity Mutual Life Ass’n v. Mettler, 
185 U. S. 308, 22 S. Ct. 662, 46 L. Ed. 922. It is an exercise of the police power 
of the state. Kansas City Southern Ry. Co. v. Marx, 72 Ark. 357, 80 S. W. 579; 
Arkansas Ins. Co. v. McManus, 86 Ark. 115, 110 S. W. 797; Federal Union Surety 
Co. v. Flemister, 95 Ark. 389, 130 S. W. 574. This statute was in existence when 
the policies sued on were issued, and we see no reason why the insurance com- 
panies are not bound thereby. 


__ [14] Plaintiffs in error claim (1) that the record fails to disclose any demand 
within the purview of the statute; and (2) that the damages and attorney’s fees 
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cannot be taxed as part of the costs, and that in so doing the federal statutes were 
violated. As to the first question, no formal demand it is true is shown, but the 
Supreme Court of Arkansas in Metropolitan Life Insurance Co. v. Shane, 98 Ark. 
132, 137, 135 S. W. 836, 839, gives the answer thereto as follows: “It is not neces- 
sary that there should have been a formal demand for payment of the policy before 
the penalty for its nonpayment would attach. It is only necessary to show facts 
from which it can be reasonably inferred that the company understood that pay- 
ment was demanded and that it refused to make same.” See, also, Phoenix Ins. 
Co. v. Fleenor, 104 Ark. 119, 148 S..W. 650. It would seem that the insured was 
endeavoring to have his policies paid, and that the company understood that the 
Payment was demanded, 

[15] As to taxing attorney’s fees in the federal court as costs, a late decision 
of the Supreme Court of the United States, February 20, 1928, in People of Sioux 
County, Neb., v. National Surety Co., 48 S. Ct. 239, 72 L. Ed. —, is decisive. We 
quote from that decision as follows: “Whether this liability for an attorney’s fee, 
assumed by entering into an insurance contract after the enactment of the statute 
providing for the liability, may be enforced in the federal courts, does not depend 
on any nice distinctions which may be taken between the right created and the 
remedy given. Disregarding mere matters of form, it is clear that it is the policy 
of the state to allow plaintiffs to recover an attorney’s fee in certain cases, and 
it has made that policy effective by making the allowance of the fee mandatory 
on its courts in those cases. It would be at least anomalous if this policy could 
be thwarted and the right so plainly given destroyed by removal of the cause to 
the federal courts.” , ; 

[16] The questions thus far discussed are common to both petitions in error. 
We refer now to the matters urged in the Sterling Company Case, not relied on 
in the New York Company Case. In the Sterling Company Case it may be noted 
that there is no question as to the authority of Overstreet. The Sterling Company 
therefore has less to complain of in_the decision of the trial court than has the 
New York Company. The Sterling Company insists that the proofs of loss were 
false and fraudulent, and therefore the policy was violated. Columbian Ins. Co. 
of Indiana v. Modern Laundry C., Inc. (C. C. A.) 277 F. 355, 20 A. L. R. 1159; 
Claflin v. Commonwealth Ins. Co. 110 U. S. 81, 3 S. Ct. 507, 28 L. Ed. 76. The 
court probably would have been justified in finding that the proofs of loss were 
waived by the statements of Overstreet that all the companies would pay 
was the $5,500, as it seems to be the Arkansas doctrine that, where an insurance 
adjuster makes an offer of settlement and states that he proposes to stand on the 
offer so made, the furnishing of proof of loss is waived. Greenwich Ins. Co. v. 
State, 74 Ar.k 72, 84 S. W. 1025; Security Mutual Ins. Co. v. Woodson, 79 Ark. 
266, 95 S. W. 481, 116 Am. St. Rep. 75. Passing that, however, we think it could 
not well be claimed that, because Joe Malham swore to an affidavit to the proof 
of loss that the amount of goods on hand at the time of the fire was $25,916.25 
and that the total loss was $24,423.20, his affidavit was necessarily willfully false 
and fraudulent, in view of the fact that the trial court found the damage—that 
is, the loss—to be $21,000. This is not so far out of line with the amount stated 
in the proofs of loss as to warrant the assumption that the affidavit was willfully 
false. Fidelity-Phenix Fire Ins. Co. v. Friedman, 117 Ark. 71, 174 S. W. 215. 

[17] It is also urged as error that the court permitted an inventory compiled 
from yearly invoices to be introduced as evidence of the stock of goods on hand 
at the time of the fire. Regardless of the question of whether proof of loss was 
waived, the record shows that books of the insured were introduced showing the 
amount of merchandise purchased in 1926, and that, in addition thereto, all the 
invoices were introduced, so that, whether the items of loss in the inventory were 
copied from the books, or the invoices, would seem to be immaterial. 


[18, 19] It is also urged that no waiver was pleaded. Although not required 
in Arkansas, the pleading of a waiver would have been a more orderly procedure, 
but the case seems to have been tried on the theory of a claimed waiver of certain 
provisions of the, policies. No objection was made to the evidence bearing thereon 
on the ground that there was no pleading raising the question, and, after the 
case has been tried on that theory, it would be highly technical to raise the question 
now. The court should have permitted the witness Watkins to testify that Cress 
and Overstreet were not representatives of the New York Company. These parties, 
however, testified to that matter themselves, so it was before the trial court, and 
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the evicence of Watkins would be merely cumulative. Hence the error was without 
prejudice. Regardless of whether a number of the questions raised are Properly 
before us, we have reached the conclusion that the judgment of the trial court 
in both cases should be affirmed and it is so ordered. 

Affirmed. 


PEDROTTI et al. v. AMERICAN NAT. FIRE INS. CO. 
OF COLUMBUS, OHIO. 
SAME v. COLUMBIAN NAT. FIRE INS. CO. OF LANSING, MICH. 
(Civ. 5627, 5628.) : ‘ ‘ 
District Court of Appeal, First District, Division 1, California. April 6, 1928. 
266 Pacific Reporter 376. 

1. INSURANCE—EVIDENCE HELD TO SUPPORT FINDINGS THAT 
STATEMENTS OF VALUE IN PROOFS OF LOSS WERE NOT WILL- 
FULLY FALSE OR MADE TO DEFRAUD INSURERS. . 

In action on fire insurance policies, evidence held to support findings that 
statements of value in proofs of loss were not willfully false or made with intent 
to cheat and defraud insurers. 


(For other cases, see Insurance, Dec. Dig. § 665[7].) 


2. INSURANCE—UNTRUE STATEMENT, TO AVOID POLICY, MUST BE 
— AND INTENTIONALLY MADE TO DEFRAUD IN- 
SU 2 
Untrue statement in proofs of loss, @ avoid insurance policy, must have been 

knowingly and intentionally made, with Rrention of defrauding insurer. 
(For other cases, see Insurance, Dec. Dig. § 553[1].) 


3. INSURANCE—WHETHER FALSE STATEMENT WAS KNOWINGLY 
AND INTENTIONALLY MADE TO DEFRAUD INSURER IS FACT 
QUESTION FOR JURY OR TRIAL COURT. F 
In action on policy, whether false statement was made knowingly and inten- 

tionally with intention of defrauding insurer is fact question for jury or trial 

court. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


4. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING THAT VEN- 
DEE OF INSURED PROPERTY WAS OUT OF POSSESSION,. SO 
THAT POLICY PROVISION REGARDING CHANGE OF POSSESSION 
WAS NOT VIOLATED. 

In action on fire insurance policies under provisions of which change of posses- 
sion suspended insurance, evidence held to support finding that plaintiff’s vendee 
was out of possession, having abandoned contract to purchase at time fire occurred, 
so that recovery under policy was not prevented. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


5. INSURANCE—EVIDENCE HELD TO SUPPORT CONCLUSION THAT 
INSURED WAS UNCONDITIONAL OWNER OF PROPERTY WHEN 
FIRE POLICIES TOOK EFFECT. 

In action on fire insurance policies, evidence held to support trial court’s con- 
clusion that when policies took effect and when loss occurred plaintiff was sole 
and unconditional owner, on theory that contract to purchase had been abandoned. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Superior Court, Marin County; Edward I. Butler, Judge. 

Actions by Alex Shevits against the American National Fire Insurance Com- 
pany of Columbus, Ohio, and against the Columbian National Fire Insurance Com- 
pany of Lansing, Mich., tried together. From judgments for plaintiff, defendants 
appeal. On the death of plaintiff pending the appeal, M. J. Pedrotti and W. P. 
Murray, his executors, were substituted as plaintiffs. Affirmed. 

Miller & Thornton, of San Francisco, for appellants. 

Jordan L. Martinelli, of San Francisco, for respondents. 

CasHIN, J. The above actions were by stipulation tried together, and appeals 
were taken by the respective defendants from the judgments entered therein. After 
the appeals were taken Alex Shevits, who will be hereinafter referred to as the 
plaintiff, died, and the executors of his last will and testament were substituted 
as parties respondent. 
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The action against appellant American National Fire Insurance Company was 
upon three policies of insurance aggregating $1,950, which became effective on 
April 1 and November 22, 1922, and May 1, 1923, respectively; that against appellant 
Columbian National Fire Insurance Company being upon a policy of $1,000, which 
became effective on December 13, 1923. The policies insured plaintiff against loss 
by fire on a certain dwelling house situated in San Rafael, and contained the fol- 
lowing provisions: 

“Matters Avoiding Policy.—This entire policy shall be void * * * (b) in case 
of any fraud or false swearing by the insured touching any matter relating to 
this insurance or the subject thereof, whether before or after loss. * * * Unless 
otherwise prescribed by agreement indorsed hereon or added hereto this entire 
policy shall be void (b) if the interest of the assured be other than unconditional 
and sole ownership. 

“Matters Suspending Insurance—Unless otherwise provided by agreement 
indorsed hereon or added hereto this company shall not be liable for loss or damage 
occurring * * * (g) while the interest, title to or possession of the subject of insur- 
ance is changed excepting * * * (3) a change in occupancy of building without 
material increase of hazard.” 

On December 31, 1923, the dwelling house was destroyed by fire, whereupon 
the assured furnished the insurers with proofs of loss in which the sum of $5,858.91 
was stated as the value of the building. The defendants denied liability, and as 
a defense to each cause of action alleged that the plaintiff, with the intent to defraud 
the insurers, swore falsely in the proofs of loss with respect to the value of the 
property, and that his interest therein at the time of the fire was other than un- 
conditional and sole ownership. It was also alleged by American National Fire 
Insurance Company as a defense to recovery upon the policies which took effect 
on April 1 and November 22, 1922, that the loss occurred while the plaintiff’s 
interest in, title to, and possession of the subject of the insurance was changed, and 
that such change was without its consent. As a further defense to the policies 
which became effective on May 1 and December 13, 1923, the respective insurers 
alleged that the plaintiff was not the sole and unconditional owner of the property 
on these dates. 

The value of the building at the time of the fire and the loss was found to be 
in excess of the sum of $4,000, the trial court also finding against the defenses 
alleged by the defendants, and judgments were entered for the amounts of the 
policies. 

[1] The appellants contend that the findings are not supported by the evidence 
and that the court erred in denying their motions for nonsuit. The testimony shows 
that the proofs of loss were not prepared by the plaintiff, but by a builder, who 
estimated the value therein stated from the dimensions and arrangement of the 
building and a description of the materials used in its construction as given to him 
by the plaintiff; after measurements made on the premises he estimated the cost of 
replacement to be $5,858.99, and the proofs of loss were prepared and sworn to 
accordingly. The plaintiff testified that in his opinion the building at the time 
of the fire was of the value of “$4,000 to $5,000 or more.” Another witness placed 
the value between $3,500 and $4,000; and it appeared that plaintiff in November, 
1922, had agreed to sell the property for $3,000. . 

[2, 3] Notwithstanding the testimony of the last witness and that the agreement 
to sell was for less than the value claimed, we cannot say, in view of the testimony 
of the plaintiff and the builder, that the conclusion of the trial court that the state- 
ments of value in the proofs of loss were not willfully false or made with the inten- 
tion of cheating and defrauding the defendants was unsupported. The rule is well 
established that an untrue statement, in order to avoid the policy, must have been 
knowingly and intentionally made with the intention of defrauding the insurer; and 
whether a false statement was so made is a question of fact for the jury or trial 
court. Clark v. Phoenix Ins. Co., 36 Cal. 168; Helbing v. Svea Ins. Co., 54 Cal. 
156, 35 Am. Rep. 72; West Coast Lumber Co. v. State Investment, etc., Co., 
98 Cal. 502. 33 P. 258; Raulet v. Northwestern National Ins. Co., 157 Cal. 213, 107 
P, 292; Miller v. Fireman’s Fund Ins. Co., 6 Cal. App. 395, 92 P. 332. 


The court found that the agreement for the sale of the property was entered 
into by the plaintiff on November 25, 1922, the consideration being the sum of 
$3,000, payable partly in cash and the balance in monthly installments with inter- 
est; that the vendee on or after said date went into possession but was not in 
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possession on the date of the fire; that on the latter date he had ceased to make 
payments and had abandoned the property; that his rights under the contract were 
by its terms forfeited; and that the plaintiff had become the unconditional and 
sole owner thereof. The contract made time of the essence, and provided that 
in the event of a failure by the vendee to perform the plaintiff should be released 
from all obligation in law or equity, and that all sums paid on the purchase price 
should be retained by him. The testimony sustains the finding as to the date of 
the execution of the contract. It further shows that no payments were made thereon 
after February, 1923, and that the vendee was in defaul upon the dates when the 
third and fourth policies took effect. It also appears that plaintiff made repeated 
demands for possession, and, according to his testimony, the defendant removed 
from the premises about three months before the fire occurred. He further testi- 
fied that about two weeks before the fire he entered the building and found blankets 
scattered upon the floor where, he was told, the vendee’s children had been sleep- 
ing, but found no furniture therein. 

[4-6] Under the provisions of the policies a change of possession suspended 
the insurance; but the testimony of the plaintiff (which the trial court believed) 
was sufficient to support the finding that the vendee was out of possession at the 
time the fire occurred. The evidence was also sufficient to support the conclusion 
of the trial court that when that event happened and at the time when the policies 
in question took effect the plaintiff was the unconditional and sole owner of the 
property; that he was such when the first and second policies became effective is 
beyond dispute, and that the vendee was in default under his contract before the 
third and fourth policies were issued is clear from the testimony. The contract 
required no notice in order to place the vendee in default, and no waiver of his 
default was shown. As held in the following cases, where time is made essential, 
an unexcused failure to perform provided by the contract works a forfeiture by 
force of the terms of the contract itself, unless the vendor elects to waive the 
default, and, so far as the rights of the vendee are concerned, the agreement is 
terminated: Commercial Bank v. Weldon, 148 Cal. 601, 84 P. 171; Oursler v. Tha- 
cher, 152 Cal. 745, 93 P. 1007; Champion Gold Mine Co. v. Champion Mines, 164 
Cal. 205, 128 P. 315; Schwerin Estate, etc., Co. v. Slye, 173 Cal. 170, 159 P. 420; 
Fresno Irrigated Farms Co. v. Canupis, 39 Cal. App. 184, 178 P. 300; Andrews v. 
Karl, 42 Cal. App. 513, 183 P. 838. 

We are satisfied that the findings in each of the above cases were fully sus- 
tained by the evidence, and that the motions for non-suit were properly denied. 

The judgments appealed from are affirmed. 

We concur: Tyler, P. J.; Knight, J. 


ATLANTIC MUT. FIRE INS. CO v. LANEY. (No. 18316.) 
Court of Appeals of Georgia, Division No. 1. March 7, 1928. 
Rehearing Denied April 10, 1928. 

142 Southeastern Reporter 571. 

(Syllabus by the Court.) 

INSURANCE—INSURED HELD ENTITLED TO RECOVER ON FIRE 
POLICY PROHIBITING OTHER INSURANCE, WHERE INSURER’S 
AGENT KNEW OF OUTSTANDING INSURANCE ON PROPERTY 
WHEN WRITING POLICY; INSURED HELD ENTITLED TO RE- 
COVER ON POLICY, WHERE INSURER’S AGENT KNEW OF LIEN 
ON PROPERTY WHEN WRITING POLICY; WHETHER INSURED 
ORALLY AGREED TO CANCEL OUTSTANDING INSURANCE WHEN 
TAKING FIRE POLICY HELD FOR JURY UNDER CONFLICTING 
EVIDENCE; INSURED UNDER FIRE POLICY HELD ENTITLED TO 
RECOVER ATTORNEY FEES AND DAMAGES FOR BAD FAITH 
AGAINST INSURER DENYING LIABILITY AND REFUSING TO PAY; 
FAILURE OF INSURED TO RECOVER FULL AMOUNT SUED FOR 
UNDER FIRE POLICY HELD NOT TO PREVENT RECOVERY OF 
1010, $7540). FEES AND DAMAGES FOR BAD FAITH (CIV. CODE 

10, § 2549). 
The verdiat was authorized by the evidence, and none of the grounds of the 


amendment to the motion for a new trial show cause for a reversal of the judg- 
ment. 


(For other cases, see Insurance, Dec. Dig. §§ 378[1], 602, 668[4].) 
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Error from City Court of Americus; W. M. Harper, Judge. 

Action by T. M. Laney against the Atlantic Mutual Fire Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. : 

Milner & Farkas, of Albany, and R. L. Maynard, of Americus, for plaintiff in 
error. 

S. P. New, of Dublin, and Zach Childers, of Americus, for defendant in 
error. 

Per Curiam. T. M. Laney sued Atlantic Mutual Fire Insurance Company on 
a fire insurance policy. The defendant admitted issuing the policy to the plain- 
tiff, but contended, in substance, that it was void because there was other insurance 
outstanding at the time of the issuance of the policy sued on, that the plaintiff 
and the agent of the defendant agreed that this outstanding insurance should be 
canceled, but that said insurance was still of force at the time of the damage to 
the property covered by the policy sued on; also because the plaintiff had only an 
equity of redemption in the property. The defendant pleaded that these facts 
voided the policy sued on, under the provisions thereof. A verdict was rendered 
in favor of the plaintiff, covering injury to the property insured, and damages for 
bad faith and attorney’s fees. The defendant made a motion for a new trial, 
which was overruled, and it excepts to that judgment. 

There is ample evidence to show that the agent of the defendant company who 
wrote the policy had knowledge of the outstanding insurance and of the lien on 
the property at the time she wrote the policy sued on, and that she delivered the 
policy to the plaintiff with full knowledge of these facts, and accepted the premium 
from the plaintiff. “A fire insurance company which, through its agent, has 
either actual or constructive notice of the existence of outstanding insurance upon 
property when it issues a policy upon the same property, is estopped from insisting 
upon a clause in the policy whereby it is to be void if there be outstanding insur- 
ance.” Insurance Co. of North America v. De Loach, 3 Ga. App. 807 (1), 61 
S. E. 406. “As to all matters affecting conditions precedent to a contract of insur- 
ance, the knowledge of the agent of the insurance company is imputed to the com- 
pany, and the company is thereby charged with notice of any facts, affecting the 
risk about to be assumed, which may have come to or rest in the knowledge of 
its agent, and which good faith in the discharge of his duty as agent would require 
him to disclose to his principal.” Rome Insurance Co. v. Thomas, 11 Ga. 
App. 539 (3), 75 S. E. 894. “Where a policy of fire insurance contained a stipula- 
tion that it should be void if the subject of insurance be a building on ground 
not owned by the insured in fee simple, but, at the time the application for insurance 
was made, the company, through its agent, knew that the applicant did not own 
the land on which the building sought to be insured was situated, the company, in 
defending an action on the policy, will be estopped from setting up the noncom- 
pliance of the insured with this condition of the policy.” Springfield Fire, etc., 
Ins. Co. v. Price, 132 Ga. 687, 64 S. E. 1074. See, also, second headnote in the 
same case, 


Even if the verbal contract to cancel the outstanding insurance, as alleged by 
the defendant to have been made, could supersede the written contract, the question 
as to whether the verbal contract was actually made was one of fact on which 
the evidence was in direct conflict, and therefore was for decision by the jury. 
The plaintiff swore. that he made no agreement to cancel the outstanding insurance, 
and evidently the jury believed him, as they had the right to do. 

The defendant company denied liability altogether and refused to pay the 
plaintiff; and under the evidence the recovery of damages for bad faith and for 
attorney’s fees was authorized. Under the circumstances shown, “such refusal upon 
the part of the insurance company to adjust or pay for any loss or damage claimed, 
after having received such notice and demand for payment, constitutes evidence 
of bad faith in a suit based upon section 2549 of the Civil Code of 1910.” Central 
Manufacturers Mutual Ins. Co. v. Graham, 24 Ga. App. 199 (1), 99 S. E. 434. Nor 
does the failure of the plaintiff to recover the full amount sued for in this case 
preclude him from recovering damages and attorney’s fees. Idem, paragraph 4. 

There was no harmful error in admitting the testimony as complained of in 
the first, second, third, and fourth special grounds of the motion fér a new trial; 
nor in charging the jury as set out in grounds 5, 6, 7, 8, 9, 10, 11, and 12 of the 
motion. 

The thirteenth, fourteenth, and fifteenth grounds of the motion are but ampli- 
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fications of the general grounds. The evidence amply supported the verdict. There 
was not even a hint that the fire was incendiary, or that there was anything that 
would reflect upon the character of the plaintiff. There was evidence to show 
that the defendant company solicited the insurance which is the subject of the 
litigation. The policy was tor $2,000 on the house and $500 on the furniture. The 
recovery for damages to the house and furniture was $1,658, and the defendant 
company’s own witness testified that the fire damaged the house $2,000. 

Judgment affirmed. 

Broyles, C. J., and Luke, J., concur. 

Bloodworth, J., absent on account of illness. 


FAIR et al. v. CULPEPPER & SON. (No. 18697.) 
Court of Appeals of Georgia, Division No. 1. April 10, 1928. 
142 Southeastern Reporter 756. 

3. INSURANCE—DELIVERY OF FIRE POLICY RETAINED BY LOCAL 
AGENT FOR PROTECTION HELD NOT REQUIRED TO RECOVER 
FIRST PREMIUM PAID BY AGENT FOR INSURED. 

In suit by local agent of insurer to recover from insured first annual premium 
on fire policy paid to insurer by agent on behalf of insured, defense that policy 
of insurance was void because never actually delivered to insured held not sound, 
since manual delivery of policy is not required where policy has been issued by 
company and is merely retained by agent for individual protection until reim- 
bursed by insured. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 


4. INSURANCE—INSURED’S FAILURE TO HAVE TITLE KNOWN BY 
INSURER’S AGENT WHEN WRITING POLICY DOES NOT AVOID 
POLICY, AND IS NO BAR TO AGENT’S RECOVERING PREMIUM 
PAID FOR INSURED. 

In suit by local agent of fire insurance company to recover from insured first 
annual premium paid by agent on behalf of insured, defense that insured had no 
title to property and hence policy was void held unsound, since fire policy is not 
void insured fails to have title to property insured, where agent of insurer writing 
policy knew such fact at time. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Error from Superior Court, Thomas County; W. E. Thomas, Judge. 

_Action by J. T. Culpepper & Son against R. E. Fair and others. Judgment for 
= defendants’ certiorari was overruled, and defendants bring error. Af- 
rmed. 

Eva Luke Hay, of Thomasville, for plaintiffs in error. 

Jas. B. Burch, of Thomasville, for defendants in error. 

Syllabus Opinion by the Court. 

BroytEs, C. J. 1. The motion (made in the brief of counsel for the defendant 
in error) to dismiss the bill of exceptions, is denied. 

[1] 2. Although, “since the passage of the Act of September 21, 1881 [Acts 
1880-81, p. 66], * * * ‘the plaintiff in an action in a justice’s court must set forth, 
with some degree of certainty, his cause of action’ ” (Thomas v. Forsyth Chair 
Co., 119 Ga. 693 (1), 46 S. E. 869) yet it is still true that the niceties of pleading 
required in superior courts and in city courts are not required in a justice’s court. 

[2] (a) “In a suit in a justice’s court, it is immaterial whether the ‘copy’ of 
the ‘cause of action sued on’ is contained in the body of the summons or is attached 
as an exhibit thereto.” Southern Railway Co. v. Collins, 118 Ga. 411 (2), 48 
S. E. 306. In the instant case, the plaintiff’s proceedings were not subject to the 
demurrers interposed. 


[3, 4] 3. This was a suit in a justice’s court by a local agent of a fire insurance 
company to recover from the insured the first annual premium which had been 
paid to the company by the agent for and in behalf of the insured. The insured 
pleaded, among other things, that the plaintiff was not entitled to recover, because 
the policy of insurance was void; (1) Because it had never been actually delivered 
to the insured; and (2) because the insured had no title to the property insured, 
and therefore the policy, under certain provisions therein, was void. These con- 
tentions are not sound. A manual delivery of a policy of fire insurance is not 
required, where the policy has been issued by the company and is merely retained 
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by the agent for his individual protection until reimbursed b: “ie insured. Fireman’s 

und Insurance Co. v. Pekor, 106 Ga. 1 (2), 31 S. E. 779, It is likewise well 
settled that a policy of fire insurance is not void by reason of the fact that the 
title to the property insured is not in the insured (a provision of the policy declar- 
ing that such fact voids the policy), where the agent of the company writing the 
policy knew at the time of the writing of such fact. Brown v. Globe & Rutgers 
Insurance Co., 161 Ga. 849 (1), 133 S. E. 260. 

4. The evidence upon the trial was in acute conflict as to whether the agent 
writing the policy had authority from the insured so to do, but that question was 
resolved by the jury in favor of the plaintiff, and the finding was not without evi- 
dence to support it. It does not appear, for‘ any other reason assigned in the peti- 
tion for certiorari, that the verdict and judgment in favor of the plaintiff was un- 
authorized. The refusal of the judge of the superior court to sanction the certiorari 
was not error. 

Judgment affirmed, 

Luke and Bloodworth, JJ., concur. 


WILLIAM BURFORD & CO. et al. v. GLASGOW WATER CO. 
— of Appeals of Kentucky. Feb. 10, 1928. 
2 Southwestern Reporter (2d) 1027. 

2. INSURANCE—FIRE POLICIES HELD NOT IN THEMSELVES TO EN- 
TITLE INSURER TO SUBROGATION TO RIGHTS OF PROPERTY 
OWNER AGAINST WATER COMPANY, WHERE WATER COMPANY 
WAS NOT PARTY. 

Fire insurance contracts held not in themselves to entitle insurance companies 
to subrogation to cause of action of insured property owner against water company 
for breach of franchise contract to furnish water, where water company was not 
party to insurance contracts. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

4. INSURANCE—FIRE INSURER IS NOT ENTITLED TO SUBROGATION 
TO CLAIM OF PROPERTY OWNER AGAINST WATER COMPANY, 
cp ON WATER COMPANY’S BREACH OF FRANCHISE CON- 

ACT. 

Fire insurance company, paying loss to property owner, is not entitled to sub- 
rogation to his cause of action against water company, based on water company’s 
breach of its franchise contract with municipality requiring it to furnish specified 
pumps and standpipes and to maintain specified pressure in pipes, since debt paid 
by insurance company is its own debt, not water company’s debt, and subrogation 
would run counter to public policy. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Appeal from Circuit Court, Barren County. 

Action by William Burford & Co. and others against the Glasgow Water Com- 
pany. From a judgment in favor of defendant, plaintiffs appeal. Affirmed. 

John E. Richardson, of Glasgow, and Hicks & Folonie and Myers & Snerly, 
all of Chicago, Ill, for ‘appellants. 

W. L. Porter and White & Smith, all of Glasgow, and Rodes & Harlin, of 
Bowling Green, for appellee. 

Cray, C. J. On June 7, 1925, large quantities of tobacco and other property, 
situated in the city of Glasgow and belonging to William L. Burford & Co., were 
destroyed by fire. The property was insured by the Alliance Insurance Company 
of Philadelphia, the Commonwealth Insurance Company of New York, and the 
National Fire Insurance Company of Hartford. The loss was $42,597.65, and each 
of the companies paid to the insured the sum of $14,199.22. Each of the insurance 
contracts stipulated that it was agreed between the insured and insurer that, if 
the fire was caused by the act or neglect of any person or corporation, private or 
municipal, the insurer, on payment of the loss, should be subrogated to the extent 
of such payment to all right of recovery by the insured for the loss resulting 
therefrom. At the time of the fire, the Glasgow Water Company, a corporation, 
was operating a water system in the city under and by virtue of a franchise con- 
tract containing numerous provisions as to the character, kind, and capacity of 
the pumps, standpipes, etc., and the amount of pressure to be maintained. Charg- 
ing that the water company failed to comply with certain of these provisions, and 
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that by reason of such failure the loss resulted, the insured, William Burford & 
Co., suing for the insurance companies, and the insurance companies themselves, 
brought this action against the water company to recover the amount of the loss 
on the theory that upon payment thereof they were subrogated to the rights of 
the insured against the water company. A demurrer having been sustained to the 
petition as amended, plaintiffs declined to plead further, and the petition was 
dismissed. They appeal. 

[1] The argument on behalf of appellant is as follows: A contract between 
a municipality and the water company is for the benefit of the citizens and property 
owners, and for a fire loss caused by a breach of the contract by the water com- 
pany the property owner may recover damages. Paducah Lumber Co. v. Paducah 
Water Supply Co., 89 Ky. 340, 12 S. W. 554, 13 S. W. 249, 7 L. R. A. 77, 25 Am. 
St. Rep. 536, 11 Ky. Law Rep. 738; Graves County Water & Light Co. v. Ligon, 
112 Ky. 775, 66 S. W. 725, 23 Ky. Law Rep. 2149; Tobin v. Frankfort Water Co., 
158 Ky. 352, 164 S. W. 956. It has been held in numerous cases that, where the 
insurance company pays to the property owner a loss occasioned by the act of 
another, it will be subrogated to such owner’s right of action against such person, 
and that logic and consistency require that the doctrine of subrogation be applied 
to the situation here presented. It must no be overlooked that the instances in 
which the doctrine of subrogation has been applied in favor of an insurance com- 
pany are cases where the fire itself was caused by the willful or negligent act of 
another. Hartford Fire Insurance Co. v. C., N. O. & T. P. Co., 182 Ky. 1 
206 S. W. 628; Sandy Valley & Elkhorn Ry. Co. v. Bentley, 175 Ky. 736, 194 S. 
W. 906; Monson v. Payne, 199 Ky. 105, 250 S. W. 799; I. C. R. R. Co. v. Hicklin, 
131 Ky. 624, 115 S. W. 752. Here the fire was not caused by a tort on the part 
of the water company. The most that can be said is that the loss might have been 
averted if the water company had complied with its contract. Therefore the case 
is one where it is sought to make the water company liable, not merely to a citizen 
and property owner who was not a party to the contract, but to a third person with 
whom such citizen and property owner had contracted for insurance against fire. 
In the case of Spurrier v. Burnett, 207 Ky. 736, 270 S. W. 25, G. C. Burnett and 
others entered into a subscription contract by which they obligated themselves to 
pay certain sums to the Farmers’ Deposit Bank of Brandenburg “to help construct 
a federal highway in Meade county,” and bound themselves to donate any lands 
or grounds necessary for the right of way. The state highway commission con- 
tracted with J. W. Spurrier, James Ellis, and Drury Smeathers, to build the high- 
way. The contractors brought suit against Burnett and others to recover damages, 
which, it is claimed, they sustained by reason of the delay occasioned by the wrong- 
ful acts of the defendants. In holding that the petition did not state a cause of 
action, we said: 

“Those intended to be benefited were Meade county and the state highway 
commission. Even they were not parties to the contract, and could not bring an 
action thereon except on the theory that the contract was made for their benefit. 
To go further and say that a contract intended for the benefit of third persons was 
also for the benefit of all other persons with whom such third persons might con- 
tract would remove all limitations on the rule and result in unlimited liability on 
the part of a contracting party.” 


[2] Not only so, but there are other reasons why the water company should 
not be held liable. Even if it be conceded, without deciding, that the case is one 
where “the fire was caused by the act or neglect of any person or corporation, 
private or municipal,” it must not be overlooked that the water company is not a 
party to the insurance contracts providing for subrogation. Therefore the contracts 
themselves are not sufficient to uphold the right of subrogation unless the facts 
and circumstances are such as to call for the application of that doctrine. This is 
not a case where the insurance companies have paid the debt of another. If the 
water company had willfully or negligently set fire to the property, it would have 
been guilty of a tort, and it then could be said that in paying the loss the insur- 
ance companies were discharging an obligation, which, in equity and good 
conscience, should have been discharged by the water company. But the water 
company was not guilty of a tort. Its liability is predicated solely on the breach 
of its contract to furnish sufficient facilities to extinguish the fire. On the other 
hand, the insurance companies are liable because they have been paid by the proper 
owners to indemnify them against loss by fire. In paying their loss, they merely 
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discharged their own debt and not a debt for which the water company was pri- 
marily liable. 

[3, 4] Aside from this, there are other considerations that militate against the 
application of the doctrine. Subrogation is of equitable origin, and was devised 
for the purpose of doing justice between the parties concerned. It should never 
be applied where it will work a manifest injustice, or the results will be inimical 
to a second public policy. Gibson v. Western & Southern Life Insurance Co., 161 
Ky. 810, 171 S. W. 390, L. R. A. 1915D, 697. We have ruled that a property owner 
who has two contracts protecting him against fire, one with a water company for 
fire protection made by the city, and another with an insurance company, is entitled 
to be made whole in case of a loss, and, when he has collected a part of his loss 
from the insurance company, he can only collect the remainder on the contract with 
the water company. Georgetown Water, Gas, Electric & Power Co. v. Neale, 137 
Ky. 197, 125 S. W. 293. : 

In view of this rule, and of the further fact that property owners generally 
carry fire insurance, there is but little incentive for them to attempt to hold the 
local water company liable for its failure ta comply with its contract, and the rule 
so far as the property owners are concerned, has never worked oppressively on the 
water company. But, if it once be held that insurance companies are subrogated 
to the property owner’s right of action against the water company, there will be 
every inducement for the insurance companies to sue the water company in the hope 
that they may obtain a recovery. The water company is entitled to live and to 
make a fair return on the investment. To meet the increased liabiliiy, higher water 
rates will be necessary. The added burden will fall on the consumers. The result 
will be that the citizens and property owners will not only pay for fire protection 
premiums sufficient to cover the risk assumed, but will also pay higher water rates 
for the purpose of relieving the insurance companies of the liability which they have 
been paid to assume. In our opinion this will operate oppressively on the people, 
and will run counter to a sound public policy. We therefore conclude that, in the cir- 
cumstances presented, the doctrine of subrogation should not be applied in favor 
of the insurance companies. It follows that the demurrer to the petition as amended 
was properly sustained. 

Judgment affirmed. 

Whole court sitting. 


SCOTTISH UNION & NATIONAL INS. Vu. et al., Appellants, v. KENTUCKY 
LIGHT & POWER CO., Appellee. 
Court of Appeals of Kentucky. Feb. 10, 1928. 

Appeal from Circuit Court, Fulton County. 

Hester & Stahr, of Hickman, for appellants. oe 

Carr & Carr, of Fulton, and Gordon & Laurent, of Louisville, for appellee. 

Cray, C. J. Lena Paraham was the owner of a store building and a dwelling 
house in Hickman. The Scottish Union & National Insurance Company insured 
the buildings against loss by fire in the sum of $1,400. The buildings were des- 
troyed by fire on March 2, 1925, and the insurance was paid. The Kentucky Light 
& Power Company is engaged in the business of furnishing water to the city of 
Hickman under a contract by which it agreed to furnish convenient fire hydrants 
and water with sufficient pressure to protect the property of the inhabitants from 
fire, 

Alleging that Mrs. Paraham had assigned to it her cause of action against the 
Kentucky Light & Power Company, and that the loss was caused by its failure to 
comply with its contract, the Scottish Union & National Insurance Company, and 
Mrs. Paraham, suing for its benefit, brought this suit against the power company to 
recover on the theory that it was subrogated to Mrs. Paraham’s right of action 
against that company. From a judgment dismissing the petition, the insurance com- 
pany has appealed. 

It will be seen that the question presented is the same as that involved in the 
case of William Burford & Co. et al. v. Glasgow Water Co. (Ky.) 2 S. W. (2d) 
1027, this day decided, and, for the reasons therein stated, the court did not err 
in adjudging that appellant was not entitled to recover the amount of the loss from 
the Kentucky Light & Power Company. 

Judgment affirmed. 
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GLENS FALLS INS. CO. v. ELLIOTT et al. and three other cases, 
Court of Appeals of Kentucky. Feb. 7, 1928. 
Rehearing Denied March 23, 1928. 
3 Southwestern Reporter (2d) 219. 
2. INSURANCE—INSURANCE COMPANY MAY NOT ASSERT FORFEI- 
oer OF POLICY AGAINST INSURED, MISLED BY AGENT’S CON- 
D 
When insurance company, by its agent, has in fact misled the insured, company 
will not be allowed to set up forfeiture of policy against the insured. 


(For other cases, see Insurance, Dec. Dig. § 373[1].) 


3. INSURANCE—INSURANCE COMPANY, ACCEPTING PREMIUM WITH 
KNOWLEDGE OF FACTS RENDERING POLICY VOID, IS ESTOPPED 
TO ASSERT INVALIDITY. 

When insurance company accepts insured’s money for premium, knowing of 
facts which render the policy void, it is estopped to deny that policy has any oper- 
ative effect. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


4. INSURANCE—CLAUSE IN POLICY DENYING AGENT AUTHORITY TO 
WAIVE PROVISIONS MAY ITSELF BE WAIVED BY PERSON HAV- 
ING AUTHORITY TO ISSUE POLICY. 

Provision in insurance policy that agent has no authority to waive provisions 
of policy may itself be waived by person who has authority to issue the policy: such 
person being a general agent as to the policy. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) - 


8. INSURANCE—ISSUANCE OF FIRE POLICY COVERING LUMBER AND 
ACCEPTANCE OF PREMIUMS, WITH KNOWLEDGE ON PART OF 
AGENTS OF PILE OF TIES NEAR SAWMILL, WAS WAIVER BY IN- 
SURANCE COMPANY OF POLICY PROVISION REQUIRING CONTIN- 
UOUS CLEAR SPACE NEAR MILL. 

Provision in fire policy covering lumber, that continuous clear space of not less 
than 100 feet should be maintained between lumber and sawmill, violated by insured 
by piling stacks of railroad ties within 70 feet of the mill, was waived by insurance 
company if its agents accepted risk with knowledge, obtained by inspection of prem- 
ises, that pile of ties was improperly located in violation of terms of policy, and 
company under those circumstances accepted premiums. 

(For other cases, see Insurance, Dec. Dig. §§ 389[1], 392[1].) 


9, INSTTIRANCE—IN ACTION ON FIRE POLICY VOVERING LUMBER, 
VIOLATED BY MAINTAINING PILE OF TIES NEAR MILL, ISSUE 
OF WAIVER BY ACCEPTING RISK HELD FOR JURY. 

In action on fire policy covering lumber, based on insurer’s waiver of require- 
ment that continuous clear space of 100 feet be maintained between lumber and saw- 
mill, issue of waiver held for jury under conflicting evidence as to whether risk was 
accepted with knowledge of situation. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 
Appeal from Circuit Court, Pike County. 


Actions by W. K. Elliott and others, a partnership under the name of the Bent 
Branch Lumber Company, against the Glens Falls Insurance Company, the National 
Fire Insurance Company, the Granite State Fire Insurance Company, and the Sun 
— Office. Judgment for plaintiffs, and defendants appeal. Affirmed. 


ite H. Huffaker, of Louisville, J. R. Johnson, of Pikeville, and Kirk, Kirk & 
Wells of Paintsville, for appellants. 


Moore & Childers and O. A. Stump, all of Pikeville, for appellees. 

Hopson, C. W K. Elliott, etc., a partnership, owned and operated a sawmill 
and lumber yard i in Pike county under the name of the Bent Branch Lumber Com- 
pany. They took out policies of insurance on the lumber. The lumber burned, and 
they brought these actions against the insurance companies on the policies. The 
companies defended the actions on the ground that it was'a condition of the insur- 
ance that a continuous clear space of not less than 100 feet or 200 feet should at 
all times be maintained between the lumber and the mill. On the trial, it appeared 
that six or seven thousand feet of green stuff, consisting of railroad ties and the 
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like were piled within about 70 feet of the mill.at the time of the fire. Appellees 
insisted that this pile of ties, etc., was properly there under a clause in the policies, 
in substance as follows: 

“This shall not be construed to prohibit loading or unloading within or the 
transportation of timber products across such clear space.” 

On a trial of the case in the circuit court, plaintiffs fecovered. On appeal to 
this court, the judgment was reversed, the court holding the pile of green lumber 
a violation of the condition of the contract. Concluding its opinion, the court said: 

“No question of waiver or estoppel being presented, it follows that appellants 
were each entitled to a peremptory instruction.” Glens Falls Insurance Co. v. W. 
K. Elliott, 218 Ky. 327, 291 S. W. 705. 

On the return of the cases to the circuit court, the plaintiffs filed an amended 
reply and also an amended petition, pleading that the companies, by their agents, 
came upon the premises and saw how the business was done, saw the pile of ties, 
and issued the policies with full notice that the pile of ties was maintained as it 
was, and with like knowledge afterwards collected the premium on the policies with 
full notice of all the facts, and so waived this provision of the policies; the cases 
were tried again; the jury found for the plaintiffs; the defendants appeal. 

The proof for the plaintiffs shows that the agents of all four companies came 
to the mill. They took a tape line and measured from the mill to the stacks of 
lumber. They found one stack a little within a hundred feet. They directed this 
to be set back, and this was done. They passed right by the pile of ties and made 
no objection to it. One of them objected to the hood around the smokestack, and 
this was fixed as directed by him. They. accepted the risk when these changes were 
made. The business was afterwards carried on just as it was then. The premium 
was collected some time later. These were not mere soliciting agents. They were 
resident agents, who issued the policies, collected the premiums, and were the only 
representatives of the company that the insurer knew anything about. The testi- 
mony of the agents contradicted in some respects the testimony for the plaintiffs, 
but on the whole case the weight of the evidence is with the plaintiffs. The chief 
ground for reversal relied on is that a peremptory instruction should have been 
given the jury to find for the defendants. In 32 C. J. p. 1343, § 618, the rule is 
thus stated: 

“The issuance of the policy by the company is, according to the generally ac- 
cepted rule, a waiver of a known ground of invalidity, and equivalent to an asser- 
tion that the policy is valid at the time, although the facts known to the company 
would, under the express terms of the agreement, render it void or voidable, at least 
where the acts of insured are not fraudulent or insured does not know that the 
agent has exceeded his authority.” 

To same effect, see 14 R. C L. pp. 1155-1158. 

[1, 2] A number of Kentucky cases are cited in the notes which fully sustain the 
texts, and, although there is some conflict of authority on the subject, the weight 
of authority is with the Kentucky rule. If one of two innocent parties must suffer, 
the principal, whose agent was acting within the apparent scope of his authority, 
should bear the loss rather than an innocent third person who dealt with the agent 
as the representative of the principal. This is peculiarly true of insurance matters, 
for the reason that they involve technical terms, and the average insured knows 
very little about the requirements of the insurance business. Where the insurance 
company by its agent has in fact misled the insured, the company will not be allowed 
to set up a forfeiture against one whom their conduct has misled. National, etc., 
Ass'n v. Jones, 84 Ky. 110. In Phoenix Ins. Co. v. Spiers & Thomas, 87 Ky. 297 
8 S. W. 458, 10 Ky. Law Rep. 254, the court holding the insurance company bound 
on facts no stronger than those here said: 

“The tendency of recent decisions, and we think properly, is to hold the insurer 
bound by the acts and conduct of the local agent whenever it can be done consist- 
ently with the rules of law.” 

“As to third parties, the agent should, in the absence of notice to the contrary, 
be regarded as possessing all the powers his occupation fairly imports to the pub- 
lic.” 

[3] It is a just rule that the insurance company, when it accepts the insured’s 
money for the premium, knows the facts rendering the policy void, the company so 
taking the money of the insured is estopped to say that the policy had no operation 
at all. London, etc., Ins. Co. v. Gerteisen, 106 Ky. 815, 51 S. W. 617, 21 Ky. Law 
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Rep. 471; Queen Ins. Co. v. Kline (Ky.) 32 S. W. 214, 17 Ky. Law Rep. 619; Con- 
tinental Ins. Co. v. Thomasson (Ky.) 84 S. W. 546, 27 Ky. Law Rep. 158. 

[4] It is earnestly insisted that it is provided in each of the policies that no 
agent had authority to waive its provisions. But this provision of the policy, like 
any other provision may be waived by the person who had the authority to issue 
the policy. The agent issuing the policy is as to it a general agent. Hartford, etc., 
Ins. - v. Hayden, 90 Ky. 39, 13 S. W. 858, 11 Ky. Law Rep. 993; 32 C. J. p. 1065, 

14 


[5-7] It is also earnestly insisted for appellants that the judgment should be 
reversed for this reason: In their rejoinder to the amended reply, the defendants 
alleged that the plaintiffs had been guilty of fraud and false swearing in their proofs 
of loss and in their pleadings in the action. No surrejoinder was filed. There are 
several orders taking other pleadings as controverted, but there is in the record 
no order taking this rejoinder as controverted. The defendants insist that their 
motion for a peremptory instruction should have been sustained for this reason. 
But a motion for a peremptory instruction only raises the question of the sufficiency 
of the evidence, unless the attention of the court is called then in some way to the 
condition of the pleading and this question is presented to the court. On the con- 
trary, during the examination of the witnesses, the plaintiffs were questioned at 
length on the matters relied on as being false; the pleading and other papers were 
read to the jury, and at the conclusion of the trial, the defendants asked the court 
to instruct the jury to find for the defendants if they believed that the plaintiffs 
had been guilty of any fraud or false swearing in these matters. The court gave 
the instruction as asked by them; the court and the parties at that time evidently 
understanding that the pleading above referred to was controverted. The rule is 
settled that, where the parties on the trial treat a pleading as controverted, the judg- 
ment will not be reversed here; for it is a wise rule that all these objections should 
be made first in the circuit court. It is evident that this objection is first made here, 
and that either the defendants’ attorneys did not know the facts when the trial was 
going on, or concealed them from the court and treated the pleading as controvert- 
ed. The pleading, having been treated as controverted during the long trial, cannot 
be treated otherwise here. Fitzpatrick v. Vincent (Ky.) 88 S. W. 1073, 28 Ky. Law 
Rep. 121; Carter Coal Co. v. Bays, 183 Ky. 29, 208.S. W. 1, 

[8, 9] The demurrer to the amended reply was properly overruled, for, if the 
facts alleged were true, the defendants could not, for the reasons above stated, 
maintain the defense that the clear space clause had been violated. While the evi- 
dence is conflicting, the verdict of the jury is not palpably against the evidence. 
The instructions fairly submitted the real issue in the case to the jury, and on the 
whole case the court finds no substantial error in the record to the prejudice of the 
defendants’ substantial rights. 


Judgment affirmed. 


THOMSON & KELLY CO. v. UNITED STATES MERCHANTS’ & SHIP- 
PERS’ INS. CO. THOMSON & KELLY CO. et al v. UNITED 
STATES FIRE INS. CO. OF NEW YORK. SAME v. 

_, BRITISH AMERICA ASSUR. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. March 26, 1928. 
160 Northeastern Reporter 668 
2. INSURANCE—INSURER, IN SUIT ON FIRE POLICIES, HAD BURDEN 

TO ESTABLISH DEFENSE THAT INSURED’S CREDITOR PRIOR TO 

DATE OF WRIT HAD BEEN PAID IN FULL. 

Where fire insurance policy insured T. Company and trust company, its creditor, 
as their interests might appear, in action thereon because of fire loss, insurer had 
burden to establish its defense that, prior to date of writ, creditor had received from 
other insurance companies amount sufficient to pay debt due from T. Company. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


3. INSURANCE—JURY’S AFFIRMATIVE FINDING THAT INSURED’S 
CREDITOR HAD BEEN PAID FROM PROCEEDS OF OTHER FIRE IN- 
SURANCE COMPANIES HELD NOT WARRANTED BY EVIDENCE. 
Where fire insurance policies insured T. Company and its creditor as their in- 

terests might appear, jury’s affirmative finding that, prior to date of writ, insured’s 

creditor had been paid in full from proceeds received from other insurance com- 
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panies not parties to suit, held not warranted by evidence, and hence in direction 
of verdict for plaintiffs it was properly ignored. 


(For other cases, see Insurance Dec. Dig. § 665[4].) 


4. INSURANCE—INSURER HAD BURDEN TO ALLEGE AND PROVE 
VIOLATION OF CLAUSE OF FIRE POLICIES NOT PART OF GENER- 
AL CLAUSE FORBIDDING INCREASE OF RISK. 

Since condition of fire insurance policies, that they were to be void if without 
insurer’s assent the situation or circumstances affecting the risk were so altered as 
to cause increase in the risk, did not appear in general clause setting forth insurer’s 
liability, insurer had burden to allege and prove violation thereof. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 


5. INSURANCE—USE OF SULPHUR CANDLES TO KILL MOTHS HELD 
NOT VIOLATION OF CONDITION AVOIDING POLICY IF RISK WAS 
INCREASED. 

Where policies of fire insurance were to be void if without assent of insurer the 
situation or circumstances affecting risk were so altered by insured as to cause an 
increase of the risk, jury was not warranted in finding that insured’s use of sul- 
phur candles to kill moths which caused the fire was breach of such condition, 
where use of sulphur candles was only a casual or temporary change in the risk. 


(For other cases, see Insurance, Dec. Dig. § 333[1].) 


6. INSURANCE—TEMPORARY CASUAL CHANGE ORDINARILY DOES 

NOT RENDER POLICY VOID AS INCREASING RISK. 

While a risk may be increased within condition avoiding policy, though risk is 
not permanently increased, a casual change of temporary character does not ordin- 
arily render the policy void as increasing the risk contrary to policy making it void 
if risk is increased without insurer’s consent. 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 


7. INSURANCE—POLICY, TO BE VOID IF RISK WAS INCREASED, HELD 
NOT INVALIDATED BECAUSE INSURED WAS NEGLIGENT IN US- 
ING CANDLES TO FUMIGATE. 

A fire insurance policy conditioned to be void if without insurer’s assent situa- 
tion affecting risk is so altered by insured as to increase risk is not void because 
insured was negligent in use of sulphur candles for fumigation, where such use was 
shown to be casual or temporary change in risk only. 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 

Report from Superior Court, Suffolk County; Harold P. Williams, Judge. 


Separate actions of contract by the Thomson & Kelly Company against the 
United States Merchants’ & Shippers’ Insurance Company and by the Thomson & 
Kelly Company and another against the United States Fire Insurance Company 
of New York and against the British America Assurance Company. Cases tried 
together. Verdicts were directed for the plaintiffs, and cases were reported. Judg- 
ment for the plaintiffs. 

W. H. Hitchcock and H. C. Attwill, both of Boston, for plaintiffs. 

B. A. Brickley, of Boston, for defendants. 


CarroLL, J. These three actions to recover on three policies of fire insurance 
for damage done by fire on or about July 18, 1923, were tried together in the super- 
ior court. The policies were in the Massachusetts form. The policy of the United 
States Merchants’ & Shippers’ Insurance Company insured Thomson & Kelly Com- 
pany in the sum of $5,000. The policy of the United States Fire Insurance Com- 
pany insured Thomson & Kelly Company and the International Trust Company as 
their interests might appear in the sum of $10,000. The policy of the British Ameri- 
ca Assurance Company insured the Thomson & Kelly Company and the International 
Trust Company as their interests might appear in the sum of $15,000. After the 
issuance of the policies the International Trust Company, named in two of the poli- 
cies, consolidated with the First National Bank of Boston. Each of the policies 
contained the clause: 

“This policy shall be void * * * if, without such assent, the situation or cir- 
cumstances affecting the risk shall, by or with the knowledge, advice, agency or 
consent of the insured, be so altered as to cause an increase of such risk.” 

the total aiszount of insurance oa the property in question was $1,137,500. The 
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referees decided that the amount of the loss was $1,195,069.55 and the actual value 
of the merchandise before the fire was $1,320,089.55. The total amount of insurance 
in which the bank was interested was $650,000. There was additional insurance in 
which the Thomson & Kelly Company alone were interested. After the fire the 
bank received from various insurance companies the sum of $556,250, and in addi- 
tion the sum of $222,500 was received from insurance payable to Thomson & Kelly 
Company to be applied on the indebtedness of Thomson & Kelly Company to the 
bank, It is not disputed that the preliminary conditions required by the policies were 
complied with. 

{1] Several questions were submitted to the jury, one being: 

“Prior to the date of the writ, has the plaintiff, the First National Bank * * * 
from moneys or drafts received trom other insurance companies not parties to these 
suits, or from Thomson Kelly Company, been paid in full the amount of all indebt- 
edness due from Thomson Kelly Company at the time of the fire which indebtedness 
was then secured by trust receipts?” 

The jury answered, “Yes.” After the jury had answered this question and other 
questions submitted to them, the trial judge. directed a verdict for the plaintiffs and 
reported the cases. 

The answer of the jury to the question referred to had no bearing on the first 
of these three cases, which was on a policy payable to the Thomson & Kelly Com- 
pany alone; the bank was not interested. The finding of the jury was disregarded 
properly in directing a verdict for the plaintiff in that case. 

[2] There was no error of law in disregarding the answer of the jury to the 
question in connection with the other two cases, where the bank was a party. This 
defense relied on by the defendants is an affirmative one, which must be pleaded by 
the defendants; it is based on events arising after the loss—after the cause of action 
arose, and assumpting, but not deciding, that it was open to the defendants under 
their answers (see Forbes v. American Mutual Life Ins. Co. 15 Gray, 249, 77 Am. 
Dec. 360; Shea v. Massachusetts Benefit Association, 160 Mass. 289, 291, 35 N. E. 
855, 39 Am. St, Rep. 475), the burden was upon the defendants to establish this 
defense, even if the defendants were concerned with the division between the plain- 
oe of the amounts received, which question we do not think it necessary too con- 
sider. 

[3] In our opinion, the finding of the jury in answer to this question was not 
warranted by the evidence, and the judge was justified in ruling as he did. Appar- 
ently it was not disputed that the First National Bank had an insurable interest 
of about $750,000. When the money was lent to Thomson & Kelly Company by 
the bank, trust receipts were given by which the company undertook to hold the 
merchandise until the sum advanced was paid. There was some evidence that over 
$800,000 had been reveived by the bank from insurance companies, many of which 
companies had insured Thomson & Kelly Company alone. And it further appeared 
that there was an unsecured indebtedness of the Thomson & Kelly Company to 
the bank of $125,000. We do not understand that this is controverted. 

As the drafts from the insurance companies came to the bank, they were in 
part applied to this unsecwred indebtedness, so as to leave+a balance due the bank 
of $33,083 on the secured account. It was incumbent on the defendants to show 
not only the receipt of the moneys but their application to the respective debts in 
such a manner that the $750,000 account was fully paid. This the defendants did 
not do. Reliance is placed by the defendants on the testimony of a witness for the 
plaintiffs. This question was put to him: 

“Now, when these drafts were received from the insurance companies, they 
were applied, as I understand it, towards reducing the indebtedness of the $750,000?” 

He answered, “True.” He did not testify that the secured indebtedness was 
fully paid, nor is his testimony to be interpreted as meaning that none of the drafts 
were applied to the unsecured indebtedness. The witness had previously testified 
that Thomson & Kelly Company owed the bank about $750,000 on letters of credit, 
and on open account and other notes $125,000, making a total of $875,000. He further 
testified to the various transactions and stated that the records of the bank showed 
that Thomson & Kelly Company still owed the bank on acceptances, $33,083. The 
burden of sustaining the defense relied on was on the defendants. It could not 
be fairly inferred that the insurance received by the bank was so applied as com- 
pletely to extinguish the secured indebtedness. We do not understand it to be 
questioned that the records of this bank show this secured indebtedness of $33,083, 
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and we are unable to find anything in the record to the contrary. The jury’s answer 
to the question therefore was not warranted by the evidence, and the judge could 
ignore it. 

[4] Another defense is that, under the terms of the policies, they were to be 
void, if without the assent of the insurer, the situation or circumstances affecting 
the risk were so altered by the insured as “to cause‘an increase of such risk.” The 
defendants contend that the situation or circumstances were changed so as to 
increase the risk, and that this question was one of fact for the jury; that the 
jury, by answering “Yes” to the question, “Without the assent of the insurer, the 
defendant insurance company, was the situation or circumstances affecting the 
risk, by or with the knowledge, advice, agency or consent of the insured, or either 
of them, so altered as to cause an increase of such risks?” has settled the issue 
that the policies are void, and for this reason the plaintiffs cannot recover. 

[5] This condition in the policies does not appear as a part of the general 
clause setting forth the companies’ liability. It was therefore required of the 
defendants to allege and prove its violation. It was an affirmative defense, the 
burden being upon the defendants. Jones Mfg. Co. v. Manufacturers’ Mutual 
Fire Ins. Co., 8 Cush. 82, 54 Am. Dec. 742; Lunt v. AStna Life Ins. Co. of Hart- 
ford, 253 Mass. 610, 149 N. E. 660. The question we have to decide on this branch 
of the case is, Was there any evidence to warrant the jury in finding that the 
condition in the policy was broken and the risk of loss increased ? 

The Thomson & Kelly Company was a wholesale dealer in general merchan- 
dise, particularly leather and textile goods. The company carried a large stock 
of clothing and various commodities, much of it purchased from the United States 
government after the armistice. The merchandise was stored in a building with 
wooden floors, unfinished inside with the rafters’ exposed. Thomson & Kelly Com- 
pany occupied part of the second floor and all of the third, fourth and fifth floors. 
The merchandise on the fourth floor was mostly jerkins in burlap bags and some 
noil yarn. In order to exterminate moths the Thomson & Kelly Company used 
naphthalene flakes and idico. The last time the naphthalene was used was at least 
thirty and possibly sixty days before the fire. About three weeks before the fire, 
it was discovered that the naphthalene and idico were not killing the moths, The 
superintendent of the Thomson & Kelly Company made inquiries at the army base 
and was shown a method of using sulphur candles. On the night of July 16, 1923, 
five to six dozen candles were used in fumigating. The superintendent testified that 
each candle was placed in the bottom of a metal water bucket containing water 
to the height of one inch, which were set along the aisles around the rooms on 
the fourth floor about ten feet apart. All the windows and doors were closed and 
the candles were then lighted. The next morning it was found that all the candles, 
with the exception of one which did not ignite, were entirely burned. No trouble 
arose from this fumigation; the windows were opened in the morning. On July 
18, the night of the fire, the premises were again fumigated by the same process, 
about three dozen sulphur candles being used this time in the front room of the 
fourth floor. There was evidence that the fire was caused by the flame of the 
sulphur candles igniting the vapor of the naphthalene and idico. It was only in 
two separate instances, on July 16 and July 18, that the sulphur candles were used, 
and these occasions were the only ones when the risk was increased. 

[6] A risk may be increased within the meaning of the condition of the policy, 
making the policy void, although the risk is not permanently increased. Lyman v. 
State Mutual Fire Ins. Co., 14 Allen, 329; Kyte v. Commercial Union Assurance 
Co., 149 Mass. 116, 21 N. E. 361, 3 L. R. A. 508. But these words “situation or 
circumstances affecting the risk” “imply something of duration, and a casual change 
of a temporary character would not ordinarily render the policy void under this 
provision.” First Congregational Church of Rockland v. Holyoke Mutual Fire 
Ins. Co., 158 Mass. 475, 478, 33 N. E. 572, 19 L. R. A. 587, 35 Am. St. Rep. 508. 

[7] A policy is not void under a condition of this kind because the insured 
was negligent; his acts increasing the risk must be more than casual or temporary; 
ordinary repairs and changes of the premises insured of a temporary character do 
not render a policy void although the property may be exposed to an additional 
hazard. Bouchard v. Dirigo Mutual Fire Ins. Co., 113 Me. 17, 92 A. 899, L. R. A. 
1915D, 187; Angier v. Western Assurance Co., 10 S. D. 82, 87, 71 N. W. 761. 66 
Am. St. Rep. 685; Shaw v. Robberds, 6 Adol. & E. 75. The naphthalene had been 
used before the policies were issued and no change in the situation resulted from 
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its use. It was because of the use of the sulphur candles that the risk was in- 
creased, and as this was shown to be a casual or temporary change no question of 
fact was presented for the jury to pass on. As matter of law, “the situation or 
circumstances” were not so altered, within the meaning of the insurance contract, 
“as to cause an increase of such risk.” ‘There was no evidence to warrant the 
finding of the jury, and the judge was right in disregarding it. 

The jury answered in the negative the questions “Was the fire caused by the 
gross negligence of the insured, or either of them?” and “Was the fire caused by 
the reckless conduct of the insured, or either of them?” These questions and an- 
swers have not been attacked by the defendants and need not be discussed. 

The verdicts are to stand and judgments for the plaintiffs are to be entered 
in the principal sum of each policy, with interest. 

So ordered. 


LEE v. PROVIDENCE WASHINGTON INS. CO. 
SAME v. TNA INS. CO. (Nos. 6295, 6296.) 
Supreme Court of Montana. April 20, 1928. 
Rehearing Denied May 4, 1928 
266 Pacific Reporter 640. 

1. INSURANCE—COURT, IF JUSTIFIED IN SETTING ASIDE AWARD OF 
INSURANCE APPRAISERS, MAY DETERMINE AMOUNT OF DAM- 
AGES SUSTAINED AND RENDER JUDGMENT THEREFOR. 

Where trial court is justified in setting aside award of insurance appraisers, 
it is warranted in substituting itself for the appraisers and determining amount of 
damages sustained and rendering judgment therefor. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 


3. INSURANCE—EQUITY WILL LOOK INTO, AND, IF NECESSARY, SET 
ASIDE, DECISION OF INSURANCE APPRAISERS, WHERE PRO- 
CEEDINGS WERE NOT HONESTLY AND FAIRLY CONDUCTED. 
Court of equity will look into, and, if necessary, set aside, decision of board 

of appraisers, appointed under terms of insurance policy, where proceedings are 

not honestly and fairly conducted. 
(For other cases, see Insurance, Dec. Dig. § 574[3].) 


4, INSURANCE—INSURED’S COMPLAINT, ALLEGING APPRAISERS 
WERE GUILTY OF “ARBITRARY” ACTION IN FIXING DEPRECIA- 
TION WITHOUT KNOWLEDGE OR INFORMATION OF SUBJECT, 
HELD TO STATE CAUSE OF ACTION; “MISCONDUCT ;” “MALFEAS- 
ANCE;” “MISFEASANCE.” 

_ Complaint by insured, alleging that fixing amount of depreciation of insured 
building without knowledge or information of subject was arbitrary and wrongful 
action by appraisers, held to state cause of action, since “arbitrary” relates to act 
done not according to reason or judgment, and “misconduct” which does not re- 
quire evil intention may include “malfeasance,” which is doing of act which person 
ought not to do, or “misfeasance,” which is improper doing of act which person 
might lawfully do. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 


5. INSURANCE—STATUTORY PROVISION AS TO MEASURE OF IN- 
DEMNITY IN INSURANCE AGAINST FIRE IS PART OF CONTRACT 
OF INSURANCE (REV. CODES 1921, § 8157). 

Provision of Rev. Codes 1921, § 8157, that, in absence of valuation in policy, 
measure of indemnity in insurance against fire is expense, at time loss is payable, 
of replacing thing lost or injured in condition in which it was at time of injury, 
is as much part of contract of insurance as though written therein. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

6. INSURANCE—CONTRACT OF FIRE INSURANCE REQUIRES INSUR- 
ER TO “INDEMNIFY” INSURED IF PROPERTY IS BURNED. , 
Contract of one insuring against fire is not that he will pay market value if 

property is burned, but that he will “indemnify” insured; that is, save him harm- 

less or put him in as good condition, so far as practicable, as he would have been 
if no fire had occurred. 


(For other cases, see Insurance, Dec. Dig. § 499.) 
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7. INSURANCE—MEASURE OF RECOVERY FOR FIRE INSURANCE 
LOSS SHOULD BE ACTUAL VALUE OF PROPERTY, CONSIDERING 
AGE AND CONDITION; “ACTUAL CASH VALUE.” 

Measure of recovery under fire insurance policy should be actual value of 
property in condition it was in at time of loss, taking into consideration its age 
and condition; that being meaning of words “actual cash value” in policies. 

(For other cases, see Insurance, Dec. Dig. § 499.) 


8. INSURANCE—COURT, TO PREVENT MANIFEST INJUSTICE, MAY 
CONSIDER METHOD BY WHICH INSURANCE APPRAISERS 
se DECISION, THOUGH APPRAISEMENT WAS FAIR ON 

ACE. 

In action by insured to set aside award of appraisers, it is proper for court 
to consider method by which appraisers reached decision, notwithstanding that 
appraisement was fair on face, but courts should be cautious in interfering and 
should never do so except to prevent manifest injustice. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 


¥. INSURANCE—IN INSURED’S ACTION TO SET ASIDE APPRAISERS’ 
AWARD, COPY OF AWARD, WITH STATEMENT EXPLAINING 
METHOD OF REACHING RESULT, GIVEN PLAINTIFF'S APPRAISER 
ae BY APPRAISER AND UMPIRE, HELD ADMIS- 
In insured’s action to set aside award of appraisers and obtain judgment for 
full amount of insurance, copy of award, with statement in writing explanatory of 
method of arriving at result, held properly received in evidence, where such copy 
was given to plaintiff's appraiser for plaintiff by umpire and defendant’s appraiser 
who made award. 
(For other cases, see Insurance, Dec. Dig. § 574[7].) 


10. INSURANCE—ACTION OF THE INSURANCE APPRAISERS IN DE- 
DUCTING 10 PER CENT. FROM VALUE OF BUILDING DESTROYED, 
FOR “COMMERCIAL DEPRECIATION” AFTER DEDUCTING 22.44 
PER CENT. FOR DEPRECIATION, HELD ARBITRARY AND AS MAT- 
TER OF LAW WRONGFUL. 

Award of appraisers covering loss under fire policy held arbitrary and as 
matter of law wrongful, in including 10 per cent. deduction from value of building 
destroyed for ‘commercial depreciation” after appraisers had already deducted 
22.44 per cent. for depreciation, since such conduct of appraisers as matter of law 
amounted to misconduct, misfeasance. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 

Appeal from District Court, Park County, H. J. Miller, Judge. 

Actions by W. F. Lee against the Providence Washington Insurance Company 
and against the AZtna Insurance Company were consolidated for trial. Judgments 
for plaintiff, and defendants appeal. Affirmed. 

Frank Arnold, of Livingston, and E. Eugene Davis, of Spokane, Wash., for 
appellants. 

Gibson & Smith, of Livingston, for respondent. 

Catiaway, C. J. The plaintiff, on and prior to March 1, 1926, was the owner 
of a two-story building in Clyde Park, Montana, used for garage and public hall 
purposes. The building was insured for $5,000, and the contents for $500, under 
two contracts—one with the defendant Providence Washington Insurance Company, 
insuring plaintiff against loss by fire to the building in an amount not exceeding 
$3,000, and against loss to personal property in the building in an amount not 
exceeding $500; the other with the AZtna Insurance Company, insuring him against 
loss by fire to the building in an amount not exceeding $2,000. 

On March 1, 1926, the building was destroyed by fire, except that portions 
of the wall were left standing; all of the personal property was totally destroyed. 
The plaintiff presented claims to the defendants, alleging a loss in excess of 


’ 


In due time adjusters representing the defendants waited upon plaintiff and 
examined the scene of the fire. There was and is no controversy over the per- 
sonal property loss; all parties agreeing that it exceeded the insurance thereon. 
Plaintiff and the adjusters were unable to agree upon the amount of damage to 
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the building, and resort was made to arbitration as provided for in the policies. 
Each policy provided that the company should not be liable beyond the actual cash 
value of the property at the time of loss and that the loss should be “ascertained 
or estimated according to such actual cash value, with proper deductions for de- 
preciation, however caused.” It was provided that, in the event of disagreement 
as to the amount of loss, the same should be ascertained by two competent and 
disinterested appraisers, the insured and the company each selecting one, and that 
these two should select a competent and disinterested umpire; “the appraisers 
together shall then estimate and appraise the loss, stating separately the sound 
value and damage, and, failing to agree, shall submit their differences to the um- 
pire; the award in writing of any two shall determine the amount of such loss. 
The agreement to submit the dispute to arbitration provided, among other things, 
that “it is further expressly understood and agreed that, in determining the sound 
value and the loss or damage upon the property hereinbefore mentioned, the said 
appraisers are to make an estimate of the actual cash cost of replacing or repairing 
the same, or the actual cash value thereof, at and immediately preceding the time 
of the fire; and, in case of depreciation of the property from use, age, condition, 
location, or otherwise, a proper deduction shall be made therefor.” As appraiser, 
the plaintiff chose Bert D. Raver of Livingston, the defendants Mr. M. D. O’Connell 
of Butte, and these gentlemen selected as umpire Mr. Fred F. Willson of Bozeman, 
one of the leading architects of the state. 

The appraisers agreed that the replacement value of the building was $9,297.70, 
and that the value of the salvage was $2,130, but were unable to agree as to the 
amount of depreciation. As extensive repairs had been made upon the building 
within the year, Mr. Raver would not agree to allow anything for depreciation. 
Mr. Willson was then called in. That gentleman and Mr. O’Connell agreed to 
fix the physical depreciation of the building at 1.87 per cent. per annum, or 22.44 
per cent. for 12 years, the age of the building. The amount of the depreciation 
thus fixed, $2,086.40, they deducted from $9,297.70 (the replacement value) which 
left $7,211.30; from this latter they deducted 10 per cent. for “commercial deprecia- 
tion,” leaving $6,490.17—‘“call it $6,500,” they said. From $6,500 they deducted 
$2,130, leaving $4,370, and this they. called $4,375. To each of these amounts, $6,500 
and $4,375, they added $500, the value of the personal property, and indorsed their 
award upon the agreement for arbitration; therein they certified that they had 
carefully examined the “premises and remains of the property,” and had “deter- 
mined the sound value to be $7,000 and the loss and damage to be $4,875.” Mr. 
Raver refused to join in the award. After signing the award, Messrs. Willson 
and O’Connell gave to Mr. Raver a copy of it, with a statement in writing showing 
their method of arriving at the “sound value” and “loss and damage.” Over objec- 
tion, the statement was admitted in evidence as Plaintiff’s Exhibit 2. It shows 
that those making the appraisement started with “replacement value $9,297.70,” 
and figured the depreciation as above stated. 


The defendants offered to pay the amount of the award, but plaintiff refused 
to receive it. On the contrary, he commenced an action against each company to 
set aside the award and to obtain judgment for the full amount of the insurance. 
Among other allegations, the plaintiff alleged in each complaint that the umpire 
and appraiser O’Connell, “notwithstanding that they were in absolute ignorance 
as to the condition and preservation of said building at the time of the fire,” arbi- 
trarily and in disregard of the actual depreciation of the property from the time 
of its construction, deducted from the replacement value 22.44 per cent. thereof 
for depreciation, and so fixed the depreciation “not from any actual knowledge 
that they had or obtained as to the condition of repair and preservation of the 
building at the time of the fire, and without any such knowledge or information,” 
but according to a percentage of depreciation which they fixed arbitrarily, and that 
after deducting the $2,086.40 for depreciation and fixing the sound value of the 
building at $7,211.30, they deducted an additional 10 per cent. amounting to $721.13, 
for what they termed “commercial depreciation”; that this latter deduction was 
done arbitrarily and without warrant in law or in fact; that they had no basis 
upon which to make the deduction, but made it arbitrarily and in disregard of the 
true and sound value of the building, and to justify such arbitrary and wrongful 
action on their part they “gave to the deduction the imaginative and fanciful desig- 
nation of ‘commercial depreciation.’ ” 

It is alleged that the umpire and the appraiser O’Connell furnished to plaintiff 
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the calculations, determinations, and deductions which they made, in writing, as a 
part of and in explanation of their so-called award. : 

It is further alleged that the reasonable expense of replacing the building in 
the condition in which it was at the time of the fire was $10,713.56. 

It will not be useful to set forth further the condition of the pleadings. 

By stipulation, orders were made consolidating the cases for trial, for all 
purposes, with the understanding that the court should enter separate judgments. 
The court, after hearing the testimony, found for the plaintiff, and entered an 
appropriate judgment against each defendant. The defendants have appealed. The 
cases have likewise been consolidated in this court, and will be treated as one. 

[1] The question for decision is whether the trial court was justified in setting 
aside the award of the appraisers. If the answer is in the affirmative, the court 
was warranted in substituting itself for the appraisers, and determining the amount 
of damages sustained by plaintiff, and rendering judgment therefor. A®tna Insurance 
Co. v. Hefferlin (C. C. A.) 260 F. 695; Cooke v. Miller, 25 R. I. 92, 54 A. 927, 
1 Ann. Cas. 30. 

[2] It is the policy of the law to favor the settlement of disputes by arbitra- 
tion, and every reasonable intendment will be indulged to give effect to such pro- 
ceedings. 5 C. J. 20. “The decision by arbitration is the decision of a tribunal 
of the parties’ own choice and election. It is a popular, cheap, convenient, and 
domestic mode of trial, which the courts have always regarded with liberal indul- 
gence. They have never exacted from these unlettered tribunals—this rusticum 
forum—the observance of technical rule and formality. They have only looked 
to see if the proceedings were honestly and fairly conducted, and, if that appeared 
to be the case, they have uniformly and universally refused to interfere with the 
judgment of the arbitrators.” Language of Chancellor Kent in Underhill v. Van 
Cortlandt, 2 Johns. Ch. (N. Y.) 339, adopted by this court in Carlston v. St. Paul 
Fire & Marine Ins. Co., 37 Mont. 118, 94 P. 756, 127 Am. St. Rep. 715. 

[3] While all the courts and text-writers seem to agree upon this general 
statement, there is much division of opinion respecting the circumstances under 
which a court of equity will look into, and, if necessary, set aside, the decision of 
a board of appraisers. A large number of courts follow the rule that, where the 
amount of loss or any question touching the liability of the insurer is submitted 
to arbitrators or appraisers under an agreement that the question shall be determ- 
ined by their award, both paties will, in the absence of fraud or misconduct, be 
conclusively bound thereby, so that the matter cannot be again litigated in the 
courts. See Cooley’s Briefs on Insurance (2d Ed) vol. 7, p. 6172. Another state- 
ment which has very general support in the authorities is that an award made by 
the appraisers is supported by every reasonable intendment and presumption, and 
it should not be vacated unless it was made without authority, or was the result 
of fraud or mistake, or of the misfeasance or malfeasance of the appraisers. 26 
C. J. 424; Barnard v. Lancashire Ins. Co. (C. C. A.) 101 F. 36; Phoenix Ins. Co. 
v. Everfresh Fruit Co. (C. C. A.) 294 F. 51; Niagara Fire Ins. Co. v. Boon, 76 
ag 153, 88 S. W. 915; Orient Ins. Co. v. Harmon (Tex. Civ. App.) 177 S. W. 


The word “misconduct” as employed in the first statement of the rule, is com- 
prehensive enough to include “misfeasance” and “malfeasance.” As variously de- 
fined, misfeasance is the improper doing of an act which a person might lawfully 
do; malfeasance is the doing of an act which a person ought not to do at all. 
Bell v. Josselyn, 3 Gray (Mass.) 309, 63 Am. Dec. 741. Misfeasance is the wrong- 
ful and injurious exercise of lawful authority, or the doing of a lawful act in an 
unlawful manner. Malfeasance is the unjust performance of some act which the 
party. had no right, or which he had contracted not, to do. Dudley v. City of 
Flemingsburg, 115 Ky. 5, 72 S. W. 327, 60 L. R. A. 575, 103 Am. St. Rep. 253, 1 
Ann. Cas. 958. Misfeasance is the wrongful or injurious exercise of lawful auth- 
ority, or the doing of a lawful act in an unlawful manner, while malfeasance is 
doing an act which is positively unlawful or wrongful. Bouvier’s Law Dictionary, 
“Misfeasance”; and see 40 C. J. 1222. 

With respect to “mistake,” it has been said that, although a mistake which 
is properly to be considered as an honest error of judgment will not avoid an 
award, a mistake of fact or law, which is so gross and palpable as to be evidence 
of misconduct or undue partiality, may be held ground of impeachment; and it 
had been held that such mistakes only are impeachable mistakes. 5 C. J. 186. 
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After all, it would seem that an adequate test is, Were the proceedings honestly 
and fairly conducted? 

[4] With the foregoing in mind, we turn to the allegations of the complaint. 
The gravamen of the charge is that, in fixing the amount of depreciation of the 
building, and particularly in respect of “commercial depreciation,” the appraisers 
were guilty of an arbitrary and wrongful action. Upon this theory the complaint 
states a cause of action; it is not asserted that it does not. 

Now “arbitrary” is thus defined in Corpus Juris: 

“Fixed or done capriciously or at pleasure, without adequate determining prin- 
ciple; not founded in the nature of things; nonrational; not done or acting accord- 
ing to reason or judgment; depending on the will alone; absolute in power; ca- 
pricious, tyrannical; despotic’—with ample supporting authorities. 4 C. J. 1476. 

It goes without saying that, if appraisers, without basis of fact, without knowl- 
edge or information of the subject under consideration, act with respect thereto in 
an arbitrary and wrongful manner, to the substantial injury of one of the parties 
affected, they are guilty of misconduct, or, it may be said, of misfeasance, at least. 
There may be ample misconduct in a legal sense to cause the court to set aside an 
award, even where there is no ground for imparting the slightest improper motives 
to the appraisers. Providence Washington Insurance Co. v. Board of Education, 
49 W. Va. 360, 38 S. E. 679. 

In the legal idea of misconduct, an evil intention is not a necessary ingredient. 
Howard v. Edgell, 17 Vt. 9; Palmer v. Van Wyck, 92 Tenn. 397, 21 S. W. 761; 
United States v. Fafragut, 22 Wall. 406, 22 L. Ed. 879. And it may be so with 
respect to misfeasance. 

This is an appropriate place to say that we think the appraisers and the umpire 
acted in good faith throughout their entire service. 

[5] Section 8157, R. C. 1921, provides that, if there is no valuation in the 
policy, the measure of indemnity in an insurance against fire is the expense, at 
the time that the loss is payable, of replacing the thing lost or injured, in the con- 
dition in which it was at the time of the injury, and that provision is as much a 
part of the contract of insurance as though written therein. Pasherstnik v. Con- 
tinental Ind. Co., 67 Mont. 19, 214 P. 603; Capital Finance Corporation v, Metro- 
politan Ins. Co., 75 Mont. 460, 243 P. 1061. 

Both by the express terms of the policies and by the provisions of the statute, 
the insurance companies were liable to pay to the insured, by reason of the injury 
and destruction of his property by fire, which was the hazard covered by the 
policies, a sum equal to the expense he would be put to in replacing the property 
in the condition in which it was at the time of the injury, not in excess of the 
amounts specified in the policies. 

[6] Indemnity is the basis or foundation of all insurance law. McAnarney v. 
Newark Fire Ins. Co., 247 N. Y. 176, 159 N. E. 902; Castellain v. Preston, 11 Q. 
B. D. 380; Richards on Insurance Law, 27; Wood on Fire Insurance, § 741. The 
contract of the insurer is not that, if the property is burned, he will pay its market 
value, but that he will indemnify the assured; that is, save him harmless or put 
him in as good a condition, so far as practicable, as he would have been if no 
a had occurred. Washington Mills Mfg. Co. v. Weymouth Ins. Co., 135 Mass. 

The defendants, in their contracts with the plaintiff, each stipulated that it 
“does insure” the plaintiff “to the extent of the actual cash value.” This means 
that the insurers engaged to insure the plaintiff to the limit of the actual cash 
value of the property not exceeding the amount stipulated in the policy. McAn- 
arney v. Newark Fire Ins. Co., supra. 

[7] The measure of recovery should be the actual value of the property in 
the condition it was in at the time of loss, taking into consideration its age and 
condition. If by reason of age or use it is less valuable than a new building erected 
upon the same place, of. similar materials, and of the same dimensions, the insurer 
should be allowed for the difference arising from deterioration. Wood on Fire 
Insurance, § 472; Boise Association of Credit Men v. United States Fire Ins. Co. 
(Idaho) 256 P. 523. 


_ We think this is what is meant by the use of the words “actual cash value” 
in the policies, and is to all intents and purposes the meaning of the clause, “for 
the purpose of ascertaining and fixing the amount of sound value and loss or 
damage to the property.” “Depreciation of the property from use, age, condition, 
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location or otherwise” can mean no more than that the parties intend to ascertain 
the actual cash value of the property at the time of the loss. J 

[8] It is urged that, as the appraisement is fair upon its face, it was not proper 
for the trial court to consider the method by which the appraisers reached their 
decision. This cannot be admitted. The complaint, as we have seen, charges facts 
sufficient to invoke the interposition of a court of equity. This is not a new invo- 
cation of the court’s power: ‘“ “There are many cases in which the courts have 
inquired into the correctness of the principle on which the arbitrator bases his 
decision.” 2 Am. & Eng. Ency. Law (2d Ed.) 777, note 1; Harry v. Innis, 6 Moo. 
574, 17 E. C. L. 59; Johnson v. Durant, 2 B. & Ad. 925, 22 E. C. L, 211.” Provi- 
dence Washington Ins. Co. v. Board of Education, supra; Turner v. Hartford Fire 
Ins. Co., 185 Iowa, 1363, 172 N. W. 166. 

But courts should be cautious in interfering in this class of cases, and should 
never do so except to prevent manifest injustice. “It is not every error or mistake 
of law or fact, which will warrant the setting aside of an award. If it were, there 
would be but few awards made which would stand the test of judicial investiga- 
tion; for they are most frequently made by men not learned in the law, nor skilled 
in judicial proceedings.” Payne v. Metz, 14 Tex. 56; Orient Ins. Co. v. Harmon 
(Tex. Civ. App.) 177 S. W. 192. 

[9] There was evidence to sustain the allegation that the umpire and appraiser 
O’Connell gave appraiser Ravor, for the plaintiff, a copy of the award, with a 
statement in writing explanatory of their method of arriving at the result reached 
by them. This document was received in evidence and considered by the court, 
as was proper. 

[10] Whether the appraisers were justified in determining that there had been 
a physical depreciation of the building at the rate of 1.87 per cent. per annum 
during its life, we need not inquire. But that the deduction of 10 per cent. for 
“commercial depreciation” was made without basis in fact or in law is clear. When 
testifying as witnesses, the umpire and appraiser O’Connell were asked the mean- 
ing of the term “commercial depreciation,” but were unable to give any satisfac- 
tory explanation of it. Mr. O’Connell said that 10 per cent. was deducted for 
“commercial depreciation” by reason of the fact that there were vacant buildings 
at Clyde Park that were not rented; that the building (before destruction presum- 
ably) was worth 10 per cent. less in Clyde Park than it would have been 
were it in Livingston; that he could not see any necessity for two garages existing 
in Clyde Park; that the earning capacity of the building had depreciated 10 per 
cent. (but the evidence did not show anything of the kind; on the contrary it 
showed that there had not been any depreciation in the earning capacity of the 
building) ; that “it is just simply a depreciation that we placed on the building 
to be less than! 10 per cent. than what it would be in a growing—in a town where 
anee were going along.” He took the sound value of the building to be its market 
value. 

Mr. Willson gave as his reasons the fact that some of the buildings in Clyde 
Park were not occupied; that there had been a reduction in the school census; that 
Clyde Park is on a branch line; that the town did not seem to warrant the exist- 
ence of two garages; that the assessment upon the building had been cut down; 
that the plaintiff had not been receiving all his rent. He said finally that his esti- 
mate was simply a matter of his judgment—“you could not compute it at all.” 


The appraisers did not receive any testimony nor have any knowledge or infor- 
mation, justifying their fixing any amount of depreciation, unless we except actual 
physical depreciation, so far as the record shows. Their action in deducting 10 
per cent. of the value of the building after they had already deducted 22.44 per 
cent. was arbitrary, and, as a matter of law, wrongful. Appraisers cannot arbi- 
trarily fix a valuation upon property without regard to the character of the prop- 
erty. Carlston v. St. Paul Fire & Marine Ins. Co., supra. It follows that as a 
matter of law their action amounted to misconduct, misfeasance. 

The trial court, after hearing all of the testimony produced, determined that 
the actual value of the building was at least $5,000, the amount of the insurance, 
and set aside the award of the appraisers, and found for the plaintiff. Upon this 
record we are satisfied that the court was fully warranted in so doing. 

The judgments are affirmed. 

Affirmed. 

Myers, Stark, Matthews, and Galen, JJ., concur. 
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ROBERTSON et al. v. GLOBE & RUTGERS FIRE INS. CO. 
Supreme Court, Appellate Division, First Department. April 13, 1928. 
2 


8 New York Supplement 226. 

1. INSURANCE—TRAVELERS’ POLICY COVERING THEFT OF GOODS 
IN CUSTODY OF HOTEL OR COMMON CARRIER GRANTING PRIV- 
ILEGE TO SELL FROM SAMPLES, HELD NOT TO COVER THEFT 
OF GOODS LEFT IN STORE IN WHICH INSURED CONDUCTED 
SALE. 

Commercial travelers’ policy, covering theft of shipping package while checked 
in hotel or in custody of common carrier, held not to cover theft of sample goods 
packed preparatory to being moved to another city and left in store in which plain- 
tiff conducted sale, though rider was attached to policy giving “privilege to sell 
from samples”; such rider being intended to cover sales only while goods were in 
custody of hotel or common carrier. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


2. INSURANCE—BROKERS HELD AGENTS FOR CLIENTS, NOT FOR 
INSURER IN SECURING POLICIES. ; 
Brokers act only as agents for clients in securing policies of insurance, and 
are not agents of insurance companies. 
(For other cases, see Insurance, Dec. Dig. § 378[2].) 


Appeal from Supreme Court, New York County. 

Action by Littleton T. Robertson and another against the Globe & Rutgers 
Fire Insurance Company. From a judgment, entered on a verdict directed by the 
court, a jury having been waived, and from an order as resettled denying defend- 
— — to dismiss complaint, defendant appeals. Reversed, and complaint 

ismissed. 
” uhreved before Dowling, P. J., and Finch, McAvoy, Martin, and James O’- 
alley, JJ. 

Levy & Becker, of New York City (Harold R. Medina, of New York City, 
of counsel; Joseph Levy and Edward Gluck, both of New York City, on the 
brief), for appellant. 

Davidson & Davidson, of New York City (John V. Bouvier, of New York 
~ of counsel; Louis B. Davidson, of New York City, on the brief), for res- 
pondents. 

Fincu, J. This is an action upon a policy which insured, among other things, 
against theft. The case was tried by the court without a jury, and judgment was 
rendered for the plaintiffs. The judgment must be reversed since the property stolen 
was not within the coverage of the policy. 

The plaintiffs’ business was that of buying job lots of furs, which had been 
used as samples, taking the furs so purchased upon the road, hiring stores in various 
cities, exposing the furs for sale, and moving from one urban center to another 
until the entire line had been sold and delivered directly to purchasers. After 
holding one of these sales in a store hired by the plaintiffs for the purpose, the 
goods remaining unsold were packed in trunks preparatory to being moved to 
another city for sale. During the nighttime the trunks and their contents were 
stolen from this store. 

[1] Was the merchandise stolen covered by the policy of insurance? The 

Policy is designated “Commercial Travelers’ Form.” The policy insures against 
theft under the following conditions: 
_ “This policy covers theft of an entire shipping package, excluding all pilferage 
in transit as above, or while checked in any hotel, but same applies only to such 
shipping package or packages while in the custody of a common carrier under check 
or receipt, or while checked in any hotel and not elsewhere. * * * This policy does 
not cover in any business premises of the assured.” 

As above noted, the goods were stolen from a store hired by the plaintiffs and 
not while in the custody of a common carrier or while checked at a hotel. The 
policy, thu’s, upon its face, does not cover the theft of the goods in question. 


[2] The respondents, however, seek to bring the loss within the coverage of 
the policy by reason of a typewritten rider on the policy reading, “Privilege to sell 
from samples.” The respondents claim that this incidental rider changes the whole 
meaning of the policy and argue that, since it would be inconvenient to sell from 
sample while the goods were in the custody of a common carrier or checked in a 
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hotel, therefore this rider makes the policy cover the goods while in the custody of 
the plaintiffs anywhere on the road. To lend additional support to this construction, 
the respondents stress testimony of the brokers for the plaintiffs, who testified that 
the plaintiffs explained fully to them their business. The plaintiffs therefore con- 
tend that in consequence the defendant knew of the nature of* plaintiffs’ business 
and was aware of the fact that the plaintiffs were in the business of selling samples 
as merchandise at places other than those covered by the policy, and hence the 
privilege was meant to cover the special conditions under which the plaintiffs con- 
ducted their business. The testimony in this regard shows that this information 
was given only to the brokers of the plaintiffs and not to the defendant. It is 
settled that brokers act only as agents for clients in securing policies of insurance 
and are not the agents of the insurance companies. Northrup v. Piza, 43 App. 
Div. 284, 60 N. Y. S. 363, affirmed 167 N. Y. 578, 60 N. E. 1117. Thus this argu- 
ment rests upon no substantial basis. Likewise the argument that the rider giving 
the privilege to sell from samples changes the whole nature of the policy is an 
unreasonable construction of the contract. In effect, it makes an incidental privilege 
in the policy, which in the normal course has an ordinary meaning, assume a dis- 
torted meaning, which it obviously was never meant to have. The privilege to 
sell from samples is a privilege which could reasonably exist while the goods were 
checked in a hotel or in the custody of a common carrier. Without this rider 
it might be held that, if there were a sale from samples while the goods were 
in the custody of a hotel or common carrier, this might void the policy. 
Such an implication might. the more readily be urged, since the policy only covers 
theft of an entire shipping package and excludes all pilferage in transit or while 
checked in an hotel. If therefore this privilege to sell from samples were not 
added as a rider to the policy, it perhaps might be urged with some force that the 
express wording of the policy, making it cover only an entire package and exclud- 
ing all pilferage, would preclude.from the coverage of the policy a package if the 
Same were opened so as to sell from samples. The rider giving the privilege to 
sell from samples, however, negatives any such construction. This consideration 
shows a valid reason for the rider. 

It follows that the judgment and order appealed from should be reversed with 
costs, and the complaint dismissed with costs. 


Judgment and order reversed, with costs, and complaint dismissed with costs. 
All concur. 


NIAGARA FIRE INS.’ CO. v. WATERS. (No. 17232.) 
Supreme Court of Oklahoma. March 27, 1928. 
265 Pacific Reporter 759. 
(Syllabus by the Court.) 

INSURANCE—ACTION ON FIRE POLICY WITHIN 60 DAYS AFTER FIL- 
ING PROOF OF LOSS CLAIMED BY INSURER TO BE INEFFECTIVE 
HELD NOT PREMATURE. 

An action to recover on a policy of fire insurance brought before the expiration 
of 60 days after the filing of proof of loss, which period, under the terms of the 
policy, must elapse before accrual of liability of the insurer, is not prematurely 
brought, where the insurer, in terms equivalent to an express denial of liability, 
informed the insured that such proof of loss could not be recognized as such on 
the ground that the same was not filed within 60 days after the loss, as required 
by othed provisions of the policy. 

(For other cases, see Insurance, Dec. Dig. § 623[4].) 

Commissioner’s Opinion, Division No. 1. 

Appeal from District Court, Adair County; J. T. Parks, Judge. 

Action by Mary E. Waters against the Niagara Fire Insurance Company on 
a policy. From a judgment for plaintiff, defendant appeals. Affirmed, and judg- 
ment rendered against defendant and the United States Fidelity & Guaranty Com- 
pany on a supersedeas bond. ‘ 

Rittenhouse & Rittenhouse, of Oklahoma City, for plaintiff in error. 

E. B. Arnold and W. A. Woodruff, both of Stilwell, for defendant in error. 

TEEHEE, C. In the court below, where the parties appeared in their reverse 
order, and will hereinafter be so referred to, the plaintiff, Mary E. Waters, in 
a suit on a fire insurance policy against the defendant, Niagara Fire Insurance 
Company, recovered a judgment of $1,000 for loss covered by the contract of insur- 
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ance. Upon unsuccessful motion for a new trial and supersession of the judgment 
by bond, the defendant brought the cause to this court for review. y 

The matter presented for our consideration is whether or not the action was 
prematurely brought. This was raised by demurrer to the petition for insufficiency 
to state a cause of action, objection to the introduction of testimony, and a demur- 
rer to plaintiff’s evidence. As these objections are resolvable into the single 
proposition presented they will thereunder be considered. 

Briefly, the petition, filed February 12, 1925, alleged, in substance, the con- 
tractual relationship of the parties under the policy of insurance, a copy of which, 
by exhibit, was made a part of the pleading. The loss on the policy occurred on 
August 23, 1924. Compliance with the terms of the policy, as to proof of loss 
and other requisite action on the part of the insured, and nonpayment, was alleged. 
Upon demurrer, the petition on April 14, 1925, was amended by interlineation to 
show the value of the property at the time of its destruction. Upon unsuccessful 
demurrer to the petition as thus amended, defendant answered, in effect, denying 
liability on the ground of failure of the insured to comply with the terms of the 
policy as a condition precedent to accrual of liability of defendant thereunder. 

Under the rule of verity of a pleading and the logical and reasonable infer- 
ences to be drawn therefrom upon attack by demurrer and objections to the intro- 
duction of evidence, the petition, as amended by interlineation, must be regarded 
as sufficient to state a cause of action. St. Louis & S. F. Ry. Co. v. Bateman, 112 
Okl. 86, 240 P. 110. This, however, does not completely dispose of the cause as 
the asserted prematurity of the action was in reality developed by the evidence. 
The policy required that proof of loss be made within 60 days of the destruction 
of the property insured. Such proof was not made until January 20, 1925, which 
was more than 60 days after the loss. While this noncompliance is not urged upon 
us, yet it serves as a background for defendant’s complaint against the judgment, 
and is so interwoven into the thread of its argument that it is proper to here ob- 
serve that such noncompliance did not prejudice the rights of the insured. It only 
postponed the right of action until after compliance, which could thereafter be 
made, notwithstanding the 60-day period of limitation fixed by the contract. Com- 
mercial Union Assur. Co. v. Shults, 37 Okl. 95, 130 P. 572; Connecticut Fire Ins. 
Co. v. Colorado L., M. & M. Co., 50 Colo. 424, 116 P. 154, Ann. Cas. 1912C, 597. 

The policy further provided that liability would not accrue until after 60 days 
of the filing of proof of loss. Such proof was filed with the company on January 
15, 1925. On January 20, 1925, defendant, by letter of its agent, informed the 
insured that it could not recognize this as such proof on the ground that it was not 
made within 60 days of the loss, as required by the terms of the policy. Thereupon 
suit on the contract was filed on February 12, 1925, within the 60-day period of 
filing of the proof of loss, for which reason defendant contends that the action 
was prematurely brought. 

It is the rule in this class of cases that a suit brought prior to the accrual of 
liability of the insurer under the terms of the contract is premature. Nance v. 
Oklahoma Fire Ins. Co., 31 Okl. 208, 120 P. 948, 38 L. R. A. (N. S.) 426. On 
this rule defendant relies. In our view, in the circumstances of this case, the rule 
thus relied on is here without application. In its letter of refusal of recognition 
defendant stated its position as follows: : 

“T observe the statement that this loss occurred on August 23, 1924. This 
being true, policy required that a satisfactory proof of loss be filed within 60 days 
after the loss or damage is sustained, therefore, an attempt to file proof of loss 
at this time is not in compliance with the policy conditions, and we could not recog- 
nize same as such.” 


This was tantamount to an express denial of liability, for defendant made it 
plain that the making of proof of loss under the terms of the policy was foreclosed, 
and thus rendered further efforts of plaintiff to make other proof futile, if the 
proof made be considered defective which thus superinduced rejection as is infer- 
entially contended by defendant in its effort to distinguish between rejection of 
proof of loss by reason of some defect and denial of liability. Defendant’s rea- 
soning that the effect of its rejection postponed the right of action beynd the 60-day 
period, if plaintiff elected to stand on the proof of loss as made and prof- 
fered, is, under the language of rejection employed by defendant, without basis; 
hence Nance v. Oklahoma Fire Ins. Co., supra, and other like cited cases support- 
ing the asserted principle, afford defendant no relief. An action to recover on a 
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policy of fire insurance brought before the expiration of 60 days after the filing 
of proof of loss, which period, under the terms of the policy, must elapse before 
accrual of liability of the insurer, is not prematurely brought, where the insurer, 
in terms equivalent to an express denial of liability, infomed the insured that such 
proof of loss could not. be recognized as such on the ground that the same was 
not filed within 60 days after the loss, as required by other provisions of the policy. 
It has been so held in other jurisdictions, where there was an express denial of 
liability. California Ins. Co. v. Gracey, 15 Colo. 70, 24 P. 577, 22 Am. St. Rep. 
376; Clark Millinery Co. v. National Union Fire Ins. Co., 160 N. C. 130, 75 S. E. 
944, Ann. Cas. 1914C, 367; Home Ins. Co. v. Hancock, 106 Tenn. 513, 62 S. W. 
145, 52 L. R. A. 665. Having concluded that there was the equivalent of an express 
denial of liability in the cause at bar, we may say, as was said in California Ins, 
Co. v. Gracey: 

“It would be unreasonable, to say the least, for us to hold that, under such 
circumstances as are here presented, the assured is nevertheless bound by the 
clause in question, and must wait the expiration of the 60 days before commenc- 
ing suit. Such is not the law.” 

And we may further properly observe, as was said in Western & A. Pipe Lines 
v. Home Ins. Co., 145 Pa. 346, 22 A. 665, 27 Am. St. Rep. 703, that: 

“Every consideration of public policy demands that insurance companies should 
be required to deal with their customers with entire frankness and it is not the 
province of courts to indulge ih, conjectures favorable to such insurance companies 
as are disposed, upon mere technicalities, to avoid the payment of honest claims.” 

Therefore the demurrer to the evidence was properly overruled. 

Determination of the additional point urged in defendant’s argument to the 
effect that, since the amendment was made by interlineation without refiling the 
petition, the cases of Western Reciprocal Underwriters’ Exchange v. Coon, 38 Okl. 
453, 134 P. 22, and Oklahoma Fire Ins. Co. v. Mundel, 42 Okl. 270, 147 P. 415, 
holding that the defect is cured by the filing of an amended petition after 
the accrual of liability, relied on by plaintiff in that phase of the case, were without 
application, is, in view of the conclusions above reached, rendered unnecessary. 

or the foregoing reasons, the judgment of the district court is affirmed. 

Plaintiff has asked that this court render judgment against the defendant and 
its surety on the supersedeas bond. The bond appears in the case-made, is signed 
by the defendant, Niagara Fire Insurance Company, as principal, and United States 
Fidelity & Guaranty Company, as surety, and is conditioned to pay the judgment, 
with interest at 6 per cent. per annum from August 23, 1924, and until paid, if 
the same be affirmed, and the costs in the cause. Under section 797, C. O. S. 1921, 
plaintiff is so entitled to the judgment asked. United Fig & Date Co. v. Carroll, 
Brough, Robinson & Humphrey, 116 Okl. 82, 243 P. 211. It is therefore adjudged, 
ordered, and decreed by this court that the plaintiff, Mary E. Waters, have and 
recover from the defendant, Niagara Fire Insurance Company, principal, and the 
United States Fidelity & Guaranty Company, surety, on said supersedeas bond, the 
sum of $1,000, with interest at the rate of 6 per cent. per annum from August 
23, 1924, and until paid, and the costs of this action, and for which let execution 
issue. 

Bennett, P. C., and Leach, Reid, and Foster, CC., concur. 
Per Curiam. Adopted in whole. 
































































































































































HARDY v. MILLERS’ MUT. FIRE INS. ASS’N OF ILLINOIS. 
Supreme Court of Pennsylvania. April 9, 1928. 
141 Atlantic Reporter 623. 

1. INSURANCE—TIME AT WHICH RIDER HAD BEEN ATTACHED TO 
FIRE POLICY PERMITTING VACANCY WITHOUT LOSS OF IN- 
SURANCE HELD FOR JURY ON CONFLICTING EVIDENCE. 

In action on fire insurance policy for destruction of building which was vacant 
at time of burning, question of time at which a rider clause was added to policy, 
permitting building to be vacant without resulting in loss of insurance, held for 
jury; there being positive evidence supporting plaintiff’s claim as to rider was added 
to policy. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Anpeal from Court of Common Pleas, Cambria County; John E. Evans, Presi- 
dent Judge. 
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Action by B. Hardy against the Millers’ Mutual Fire Insurance Association 
of Illinois. From the judgment, defendant appeals. Affirmed. 


Argued before Frazer, Walling, Simpson, Kephart, Sadler, and Schaffer, JJ. 
Charles C. Greer, of Johnstown, for appellant. 


Fank P. Barnhart (of Barnhart and Bender), of Johnstown, for appellee. 

WALLING, J. This action on a fire insurance policy resulted in a verdict and 
judgment for plaintiff, and defendant has appealed. It was a $5,000 policy for the 
term of 1 year from May 18, 1925, on plaintiff’s apartment house in Johnstown. 
During the year, to wit, on February 16, 1926, fire destroyed the building, the loss 
being $4,082.15, of which due poof was made. When burned, the building was 
vacant and had been for 40 days, which defendant interposed as a defense, the 
policy stating that: 

“Unless otherwise provided by agreement in writing added hereto, this com- 
pany shall not be liable for loss or damage occurring * * * while a described build- 
ing, whether intended for occupancy by owner or tenant, is vacant or unoccupied 
beyond a period of 10 days.” 


[1] In answer, plaintiff produced a printed rider attached to the policy per- 
mitting, inter alia, such vacancy. The pivotal question at the trial was ‘whether 
the rider was issued as part of the policy or attached thereto after the fire. The 
testimony of plaintiff and defendant’s local agent was, in effect, that the conditions 
set forth in the rider were agreed upon as part of the insurance contract and the 
rider was attached to and issued with the policy. The agent was very positive as 
to the latter statement. For the defense, the testimony indicated that the copy of 
the policy sent to the office of the general agent in Chicago as part of the daily 
record contained no such rider. Furthermore, there was a legend, or print- 
ers mark, on the lower left-hand corner of the rider in question, as follows: 
“50M-5-26.” This, according to the testimony of those familiar with the business, 
indicated that the rider was one of 50,000 printed in May, 1926. It is not easy to 
overestimate the importance of this testimony; for if the rider was not printed 
until May, 1926, it could not have been attached to the policy a year earlier, or 
before the fire. On the other hand, if it was attached to the policy in May, 1925, 
then it could not have been printed in 1926. It seems the riders were printed by 
middle department of the Underwriters’ Association, and those who actually did 
the printing were not called. There is the remote possibility of an error in the 
legend, to which the trial judge called the jury’s attention, or if its proper inter- 
pretation, which rested on oral proof. In face of the positive testimony for plain- 
tiff, the case could not be taken from the jury. In issues turning on oral proof, 
a litigant’s case, supported by more than a scintilla of evidence, must go to the 
jury regardless of the strength of the opposing testimony. As stated by Mr. Justice 


Kephart, speaking for the court, in Fuher v. Westmoreland Coal Co., 272 Pa. 14, 
16, 116 A. 61, 62: 


“We have frequently said in cases where the apparent weight of the evidence 
on a disputed fact was overwhelming, still, if there was countervailing evidence of 
it upon which the jury might make a finding, all the evidence must be for their 
consideration. The jury had the undoubted right to weigh the evidence and pass 
on the credibility of the witnesses, where plaintiff’s evidence, standing alone, would 
justify the inferences necessary to support his claim.” 

To like import see Hartig v. American Ice Co. et al., 290 Pa. 21, 137 A. 867; 
Thomas v. Penna. Railroad Co., 275 Pa. 579, 119 A. 717; McGlinn Distilling Co. 
v. Dervin, 260 Pa. 414, 103 A. 872. 

Being a question depending on the credibility of oral testimony, it was for the 
jury. Sorensen v. Quaker City P. Adv. Co., 284 Pa. 209, 130 A. 432. Further- 
more, in support of the verdict, we must assume the truth of plaintiff's evidence 
and every inference fairly deducible therefrom. Grimes v. Penna. R. R. Co., 289 
Pa. 320, 137 A. 451; Pfeffer et al. v. Johnson, 287 Pa. 370, 135 A. 127; Murphy v. 
Phila. Rapid Transit Co., 285 Pa. 399, 132 A. 194. 

While on the case as submitted to the jurv the verdict might well have been 
for the defendant, yet that for plaintiff was supported by competent evidence, and 
the question of granting a new trial was one for the lower court, with which we 
cannot interfere, except in case of a manifest abuse of discretion, not here shown. 
The responsibility of determining disputed questions of fact rests with the jury and 
trial court. No assignment of error raises the question suggested as to the inade- 
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quacy of the charge. In any event, it could not be sustained for the charge fully 
covered the only disputed questions in the case. 

Having reviewed the case on the theory upon which it was tried, we find no 
error, and the judgment is affirmed. 


CARACUZZO vy. ORIENT INS. CO., HARTFORD, CONN. (No. 6169.) 
Supreme Court of Rhode Island. April 11, 1928. 
141 Atlantic Reporter 309. 
1. INSURANCE—AGENT MAY NOT WAIVE CONDITIONS OF POLICY 
REQUIRING PROOF OF LOSS, EXCEPT IN WRITING. 
Agent of insurance company has no power to waive condition limiting time 
for making written proof of loss except in writing. 
(For other cases, see Insurance, Dec. Dig. § 556[1].) 


2. INSURANCE—FAILURE OF INSURED TO FILE PROOF OF LOSS 
WITHIN TIME HELD TO PREVENT RECOVERY, NOTWITHSTAND- 
ING COMPANY’S ARRANGEMENTS FOR TAKING INSURED’S DE- 
POSITION. 

Failure of insured to give notice of loss under fire and theft policy on auto- 
mobile within time required by policy held to prevent recovery, though insured’s 
attorney was informed of company’s intention to take insured’s deposition before 
time for making proof expired. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


3. INSURANCE—INSURANCE COMPANY HELD NOT ESTOPPED FROM 
ASSERTING INSURED’S FAILURE TO FILE PROOF OF LOSS, BY 
UNDERSTANDING OF INSURED’S ATTORNEY AS TO TAKING OF 
INSURED’S DEPOSITION. 

Understanding of insured’s attorney, from some unascertained person, that 
insurance company desired to take deposition of insured, though received before 
expiration of period for filing proofs of loss under fire and theft policy, held 
not to estop insurance company from defending on ground that no proof of loss 
was given. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

Exceptions from Superior Court, Providence and Bristol Counties; Arthur 
P. Sumner, Judge. 

Assumpsit by John Caracuzzo against the Orient Insurance Company, Hart- 
ford, Conn. At the trial plaintiff was nonsuited, and he brings exception. Ex- 
ception overruled, and case remitted. 

McGovern & Slattery, of Providence, for plaintiff. 

Hinckley, Allen Tillinghast & Phillips and Harold A. Andrews, all of Provi- 
dence, for defendant. 

Per CurtaAM. Assumpsit to recover on a policy insuring plaintiff's automo- 
bile from loss by fire or theft for a period of one year from March 3, 1923. At 
the trial the plaintiff was nonsuited. The case is here on plaintiff’s bill of 
exceptions. 

The only exception is to the granting of a nonsuit. . 

The policy, which is in the usual form, among other provisions, provides 
that, in the event of loss or damge, the insured shall forthwith give written no- 
tice to the company and within 60 days after such loss shall render a signed 
and sworn statement to the company stating the place, time, and cause of the 
loss and the amount of damage and, as often as required, shall submit to ex- 
aminations under oath by any persons named by the company and subscribe 
the same; that no officer, agent or representative of the company shall have 
power to waive any of the terms of the policy unless such waiver be written 
upon or attached thereto. 

November 26, 1923, plaintiff took his automobile and left it outside of a 
repair shop on a city street, with instructions to the repair man to make cer- 
tain repairs. The following day, acting on information from the police of Johns- 
ton, plaintiff went to Johnston and there found his automobile on a side street 
and discovered that it had been almost totally destroyed by fire. He at once went 
to the office of the agent in Providence who had countersigned the policy and 
told the agent of his loss; the agent told him to get the automobile off the 
street and protect it as well as he could. A few days later, on inquiry of the 
agent with respect to a settlement, he was told by the agent that he had nothing 
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to do with the matter, and that plaintiff must take up his claim with the com- 
pany. Thereupon, about 2 weeks after the loss plaintiff turned his claim and 
his policy over to his attorney and instructed hiru to proceed to collect the in- 
surance. This attorney saw the agent, on one or two occasions on the street, 
talked to him about the loss, and was informed that the agent was waiting to 
hear from the home office. Within a month, on meeting the agent again, the 
attorney was informed by the agent that he could get no satisfaction out of the 
company, and that the attorney must deal directly with the home office. The 
attorney said he then proceeded to do so; that he wrote several times to the 
office in the course of the following month and received no reply. There was 
no proof offered of the contents of any of these letters. The attorney testi- 
fied that later, he thinks about the middle of January following, it came to his 
attention, in some way not disclosed, that the company wished to secure plain- 
tiff’s deposition; that, after several delays due to the inability of the parties 
to find a time convenient to all, about the middle of April plaintiff’s deposition 
was taken in this city by a lawyer from Boston. Plaintiff knew nothing about 
this lawyer except that he thought he was counsel for the company. It thus 
appears that within 4 or 5 weeks after the loss the plaintiff’s attorney knew 
that the company did not intend to pay the loss. At that time there were 
still several weeks in which written proof of loss, as required by the policy, 
might have been made. 

[1-3] There is no proof of any waiver of this condition, and it is well set- 
tled that the agent had no power to waive this condition except in writing. In- 
ventasch v. Superior Fire Ins. Co., 48 R. I. 322, 138 A. 39, and Hamblin v. New- 
ark Fire Ins. Co., 48 R. I. 475, 139 A. 212. There is no basis in this case for 
an estoppel. If attorney was misled by the understanding that a deposition 
was to be taken, so far as appears from the evidence this was not due to any 
deception or authorized act of the defendant. The most that the plaintiff 
claims is that his attorney understood from some unascertained person that 
the company desired to take the deposition. Assuming that this came to his 
knowledge just before the expiration of the 60-day period, the plaintiff has 
failed to connect this notification in any way with the defendant company. It 
is further to be noted that the policy expressly provides that the company may 
take such deposition at any time, and that such action shall in no way preju- 
dice its right to contest the policy. 

The plaintiff's exception is overruled, and the case is remitted to the su- 
perior court for further proceedings. 


ORR et al. v. NATIONAL FIRE ype ae HARTFORD, CONNECTICUT 
(No. 6052. 
Supreme Court of South Dakota. April 10, 1928. 
219 Northwestern Reporter 119. 

1. INSURANCE—UNVERIFIED DOCUMENT HELD NOT SUFFICIENT AS 
PROOF OF FIRE LOSS (Rev. Code 1919, § 9199). 

Unverified document held not sufficient, under Rev. Code 1919, § 9199, as proof 
of fire loss. 

(For other cases, see Insurance, Dec. Dig. § 545.) 

2. INSURANCE—INSURED’S FURNISHING PROOFS OF LOSS BY FIRE 
HELD WAIVED WHERE, PRIOR TO LOSS, INSURER HAD NOTIFIED 
INSURED THAT IT WOULD NOT PAY LOSSES (Rev. Code 1919, § 
9199). 

Requirement of Rev. Code 1919, § 9199, that insured furnish proofs of loss 
by fire held waived where, prior to fire loss, insurer had notified insured that it 
would not pay losses, so that furnishing of proofs of loss would have been unavail- 
ing. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

Appeal from Circuit Court, Jerauld County; Frank B. Smith, Judge. 

On rehearing. Judgment and order appealed from affirmed. 

For former opinion, see 50 S. D. 519, 210 N. W. 744. 

Cherry & Davenport, of Sioux Falls, for appellant. 

Gardner & Churchill, of Huron, and Charles R. Hatch, of Wessington Springs, 
for respondents. 

Poi.ty, J. This case is here on rehearing. The opinion of the court on the 
former hearing is reported in 50 S. D. 519, 210 N. W. at page 744. In defendant’s 
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petition for a rehearing no complaint is made of our disposition of its first defense, 
to wit, that the policy sued upon had lapsed prior to the loss because of plaintiff’s 
nonpayment of the premium. But in our consideration of the question of “proof 
of loss,” we said: 

“Under its second defense appellant contends that plaintiff failed to file a proof 
of loss such as is provided for in the policy. Within a short time after! the storm 
that damaged plaintiff’s property, he went to defendant’s local agent from whom he 
procured the policy and told him about the loss. The agent prepared a statement 
of the facts relative to the damage as narrated by plaintiff. This was signed by 
plaintiff and by the agent, who said he would forward it to the defendant. Defend- 
ant treated it as a proof of loss and denied any liability on the policy. After the 
suit was started, and after the time for filing proof of loss had expired, defendant 
-, the first time questioned the sufficiency of the claim filed by plaintiff as a proof 
of loss. 

This statement was made under a misconception of the evidence. The evidence 
does not show that defendant treated this claim as a proof of loss, or that it paid any 
attention to it whatever. It did not so much as acknowledge receipt of it. ' 

Just what this statement contained is not shown by the record. Plaintiff claims 
that it contained sufficient facts to constitute a proof of loss as provided by section 
9199, R. C. 1919, except that it was not verified, while defendant contends that it 
was merely a notice of loss and purported to be nothing more than that. This 
document was not produced at the trial, and its absence was the occasion for some 
quibbling on the part of defendant. In defendant’s brief on the rehearing is this 
statement : 

“This document was not shown to have reached the company.” 

But in the next sentence defendant says: 

“As we relied upon the trial on failure to furnish proof of loss rather than 
failure to furnish notice of loss, and as the issue on the trial was waiver of proof 
of loss, with no contention that proof of loss had been made, this paper was not 
produced.” 

This concession leaves no doubt that “this document” did reach the company. 

[1] Whether this document contained all the facts necessary to constitute a 
proof of loss under the provisions of section 9199, it is not necessary to determine. 
It is admitted that it was not verified; therefore, it was not sufficient as a proof of 
loss. But it is contended by plaintiff that defendant, by its conduct prior to the loss, 
waived proof of loss, and that it is immaterial whether the document in question 
was sufficient to comply with the provisions of section 9199. This contention is 
based upon the fact that the defendant had repudiated the contract and denied all 
liability on the policy prior to the loss. 

After plaintiff defaulted in the payment of the first note to become due, defend- 
ant notified plaintiff that his policy was in a state of suspension, and that if he should 
meet with a loss the company “would deny liability on the policy,” and “would abso- 
lutely refuse to pay your claim.” This or a similar notice was sent to plaintiff repeat- 
edly prior to the loss. From these declarations it is clear that defendant did not 
consider itself liable on said policy and did not intend to pay any loss that might oc- 
cur, and it was wholly immaterial whether plaintiff furnished a notice of loss or 
proof of loss. 

[2] Where the conduct of the insurer is such as to render the furnishing of 
proofs of loss unavailing or impossible, they are deemed waived: 33 C. J. 25; Bank 
of Anderson v. Home Ins. Co., 14 Cal. App. 208, 111 P. 507. 

“If the company denies liability for a loss, and refuses to pay it either for that 
or other reason, placing its refusal on a definite ground other than want of proofs 
of loss or a defect in their form or substance, it waives the right to insist on the 
failure to make a requisite proofs’ as a defense to an action on the policy.” 33 C. 
J. 32, and casese cited. 

The judgement and order appealed from are affirmed. 

Burch, P. J., and Sherwood, Campbell, and Brown, JJ., concur. 
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TEXAS STATE MUT. FIRE INS. CO. v. LAW (No. 7153.) 
Court of Civil Appeals of Texas. Austin. Nov. 2, 1927 
Rehearing Denied Nov. 23, 1927. 
3 Southwestern Reporter (2d) 505. 

1, INSURANCE—POLICY HELD TO PREVENT ESTOPPEL BY AGEN’1’S 
ae THAT ADDITIONAL INSURANCE WOULD BE ALL 
RIGHT. 

Insurer issuing fire policies providing that agent could not waive any provisions 
unless authorized in writing by one of officers named held not estopped to forfeit 
policies for breach of concurrent insurance clauses by agent’s statement to insured, 
after delivery of policies, that additional insurance subsequently obtained would be 
“all right” with him and insurer. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 


2. INSURANCE—INSURED IS BOUND BY POLICY, WHETHER READ OR 
NOT, IN ABSENCE OF SHOWING THAT HE WAS PREVENTED 
FROM READING IT. 

Insured is bound by terms of hig policy, whether he read it or not, in absence 
of showing that he was prevented from doing so, and ignorance of its contents will 
not relieve him from binding force of its warranties. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 


3. INSURANCE—AGENT’S ACTS, NOT WITHIN SCOPE OR APPARENT 
SCOPE OF AUTHORITY, NOR COMMUNICATED TO INSURER, ARE 
NOT BINDING ON LATTER. 

Insurance agent’s acts, not within scope or apparent scopé of his authority and 
not communicated to insurer, are not binding on latter. 
(For other cases, see Insurance, Dec. Dig. § 93.) 


4. INSURANCE—INSURER IS NOT ESTOPPED TO FORFEIT POLICY BY 
AGENT’S WRONGFUL ACTS CONTRARY TO PROVISIONS EXPRESS- 
LY LIMITING AUTHORITY. 

Insurer cannot be estopped to forfeit policy by agent’s wrongful acts contrary 
to provisions thereof expressly limiting his authority. 
(For other cases, see Insurance, Dec. Dig. § 376[1].) 

5. INSURANCE—EMPLOYMENT OF AGENT ONLY TO SOLICIT INSUR- 
ANCE, DELIVER POLICY, AND COLLECT PREMIUM IS TERMINAT- 
ED THEREBY, AND HIS KNOWLEDGE SUBSEQUENTLY OBTAINED 
IS NOT THAT OF INSURER. 

_ Employment of agent only to solicit insurance, deliver policy, and collect prem- 

ium is terminated with respect to given policy by completion of such acts, and knowl- 

edge obtained by him thereafter is not knowledge of insurer, as respects forfeiture. 
(For other cases, see Insurance, Dec. Dig. § 378[1].) 
Appeal from District Court, Bell County; Lewis H. Jones, Judge. 
Consolidated actions by W. L. Law against the Texas State Mutual Fire Insur- 


a Judgment for plaintiff, and defendant appeals. Reversed and ren- 
ered. 


Tyler & Hubbard, of Belton, for appellant. 

Walter Miller and J. W. Thomas, both of Belton, for appellee. 

3AUGH, J. This is an appeal from a judgment in the district court of Bell 
county, Tex., in favor of appellee against appellant, a mutual fire insurance company, 
for the full amount of two fire insurance policies on property owned by him and 
totally destroyed by fire. The policies were sued on separately, but the suits were 
consolidated. The only question involved is whether the appellant was entitled to 
declare a forfeiture under the express terms of the policies. The policies contained, 
amongst others, the following provisions which were relied upon by appellant to 
defeat appellee’s suit: 

“Unless otherwise provided by agreement in writing, added hereto, this com- 
pany shall not be liable for loss or damage occuring: (a) While the insured shall 
have any other contract of insurance, whether valid or not, on property covered in 
whole or in part by this policy.” ; eos : 

Said policy also contained the following provision with reference to the power 
of its agents on the issue of waiver: ‘ 

“The agents of this company, other than the president, vice president, secretary, | 
or treasurer, have no authority to represent it unless authorized by one of said offi- 
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cers in writing, except in the solicitation of applications for insurance, and if the 
home office shall issue a policy upon such application, the soliciting agents have au- 
thority to deliver said policy and receive in payment the amount of the premium. 
But no agent of this company except the above-named officers at the home office 
has any authority to grant any extension of the payment of any premium hereunder, 
or to renew or extend this policy if it should lapse for any cause, or to waive, 
change, or alter any of the provisions, stipulations, and conditions in said policy, 
without the written consent of one of the above-named officers, all of which is here- 
by mutually understood and agreed.” 

It is uncontroverted that appellee carried other insurance in another company 
in violation of the provision above set out at the time of the fire, and that such ad- 
ditional insurance was not authorized by appellant, nor by any ‘of its officers above 
named. Only R. M. Scott, the local agent at Belton of appellant company, knew 
that such concurrent insurance was so carried. This was disputed by Scott, but 
the jury in answer to a special issue submitted to them found that he had such 
knowledge prior to the date of the fire. The trial court’s judgment was based upon 
his finding that appellant was estopped to assert forfeiture against appellee under the 
circumstances. 

[1] Briefly, the testimony on this issue was substantially as follows: W. L. Law 
owned a farm residence in Bell county on which he had secured from appellant 
an original policy for $1,600. Subsequently he improved his property and was 
issued an additional policy for $700 on the 10th of April, 1923. He thereafter made 
further improvements on his property, and early in 1925 went to R. M. Scott at 
Belton and sought still more insurance in appellant company. Scott advised appellee 
that his company would not carry any more insurance on said property because it 
was occupied by a tenant, and declined to apply for same. Appellee then advised 
Scott that he would seek additional insurance in some other company. He secured 
$700 more insurance with the National Fire Insurance Company of Galveston, so 
advised Scott, and asked him if that would affect his policies in appellant company. 
According to appellee’s testimony, Scott told him both before and after appellee 
procured the additional insurance that it would be “all right” with him and with 
appellant company. Appellee also testified that he relied upon this information 
given him by Scott in procuring additional insurance, and, had he known that such 
additional insurance would have affected his policies with appellant, he would not 
have taken same. His testimony in effect was that he relied upon information fur- 
nished by the agent and did not look to his policy for such information. 

In doing this, appellee’s conduct was doubtless in keeping with the common ex- 
perience of policyholders generally. But unfortunately this does not excuse him 
in this instance. The validity of this forfeiture clause is not attacked. Nor is it 
questioned that the insurance company could properly limit the authority of its 
agents as provided in its policy. The only ground relied upon by appellee to defeat 
forfeiture of said policies by appellant is estoppel based upon an implied waiver of 
the concurrent insurance clause. Appellee has cited numerous cases on the questions 
of notice to the principal, waiver by the principal and the general rules of con- 
struction of insurance policies most favorably to the insured. But the cases cited 
—* general agencies and to special agencies not similar to the one here in- 
volved. 

[2] Had Scott keen given information as to concurrent insurance in another 
company on the property destroyed when he forwarded the applications on which 
either of the policies sued on was issued, the company would have been bound by 
it whether he had communicated such information to appellant company or not. 
Such knowledge would have been imputed to the company. Southern Mut. Fire 
Ins. Co. v. Mazoch (Tex. Civ. App.) 291 S. W. 258. But in the instant case ap- 
pellee had no other insurance than that in appellant company when its policies were 
delivered to him. Under the express terms of these policies the agency of Scott 
with reference thereto was then terminated. He had no authority to waive any 
of its provisions, unless given such in writing by one of its officers named, and ap- 
pellee was so advised in express language in the policy itself. It is not contended 
that any such authority was so granted to Scott, or that Scott advised the company 
prior to the date of the fire that appellee had taken out additional insurance in 
another company. Appellee was bound by the terms of his policy whether he read 
it or not, in the absence of any showing that he was prevented from doing so, and 
ignorance of its contents will not relieve him from the binding force of its war- 
ranties. A®tna Ins. Co. v. Holcomb, 89 Tex. 410, 34 S. W. 915. 
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[3-5] Nor can acts of the agent Scott, not within the scope or apparent scope 
of his authority and not communicated to the principal, be binding upon it. Limi- 
tations upon his authority were specifically stated in the policy, one of which was 
that he could not waive the provision against concur) ent insurance, and the com- 
pany cannot be estopped by his wrongful acts contrary to its express provisions. 
Texas State Mut. Fire Ins. Co. v. Richbourg (Tex. Com. App.) 257 S. W. 1090. 
See, also, Texas State Mut. Fire Ins. Co. v. Leverette (Tex. Civ. App.) 289 S. W. 
1034. The general rule as stated in 26 C. J. 298, and supported by numerous au- 
thorities, is: : 

“If a person is an agent only to solicit insurance, deliver the policy,*and collect 
the premium, his employment with respect to a given policy is terminated by the 
completion of such acts, and consequently knowledge obtained by him thereafter is 
acquired beyond the course of his employment and is not the knowledge of the 
insurer.” 

Under the decisions and the facts of this case, considered in the light most 
favorable to appellee, we have no alternative but to reverse the judgment of the 
trial court and here render judgment in favor of appellant. 

Reversed and rendered. 

Blair, J., not sitting. 


DETROIT FIRE & MARINE INS. CO. v. SCOTT (No. 3506.) 
Court of Civil Appeals of Texas. Texarkana. Feb. 14, 1928. 
Rehearing Denied Feb. 27, 1928. 
3 Southwestern Reporter (2d) 597. 
INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT FIRE 

POLICY HAD NOT BEEN CANCELED. 

In action on fire policy, evidence held to support finding that there was no un- 
conditional agreement between insured and insurer’s agent for the cancellation of 
the policy by the substitution of a policy of another insurance company, in view of 
retention by insured of original policy and failure of agent to deliver new policy. 

(For other cases, see Insurance, Dec. Dig. § 235.) 


Appeal from Lamar County Court, J. M. Braswell, Judge. 

Action by W. D. Scott against the Detroit Fire & Marine Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

: Senter, of Dallas, and Edgar Wright, of Paris, for appellant. 

Park & Dohoney, of Paris, for appellee. 

Honcrs, J. On November 21, 1924, the appellant issued to the appellee a fire 
insurance policy for the sum of $500. On February 7, 1925, the building thus in- 
sured was destroyed by fire, and upon the refusal of the appellant to pay the amount 
of the insurance this suit was filed. 

Appellant pleaded specially that the policy had been canceled by agreement be- 
tween its agent and the insured. The making of any such agreement was denied 
by the appellee. He testified that some time before the fire the agent of the ap- 
pellant called him over the phone and stated that he, the agent, might want to change 
the insurance to another company. In reply to that appellee expressed, his willing- 
ness to such a change, and instructed the agent, in the event it was made, to leave 
the policy at his place of business. There was a conflict in the evidence upon that 
issue. In response to an interrogatory submitting that issue, the jury found in 
favor of the plaintiff. 

We think the testimony supports the finding of the jury. If the appellee’s 
testimony be true, there was no unqualified announcement that the policy would be 
canceled, nor was there any unconditional agreement by him that the cancellation 
should be made. No offer was made to return the premium, and no other policy 
of insurance was in force at the time of the fire. 

The judgment is affirmed. 

On Motion for Rehearing. 

The contention is that under the evidence in this case it conclusively appears 
that there was an agreement entered into between Floyd, the agent, and Scott, the 
insured, to cancel the policy. In the trial below Floyd, appellant’s agent, testified 
as follows: 

“Just a few days prior to December 1, 1924, I received instructions from the 
company to take up and to cancel the policy of insurance issued to Mr. Scott, and 
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also a policy on the stock of goods in said building which was issued to another 
party. I got Mr. Scott over the phone and told him that the company had wired 
me to take up and cancel the policy and ordered me to take it up; that I thought 
I could get the insurance for him on the building in another company, and asked him 
if it would be all right with him to do this. He said it would be all right. I told 
him to leave his old policy at the Paris Grocery Company’s office, and I would call 
and get it and leave the new policy for him. I applied to Mr. J. I. Ball for in- 
surance on the building for Mr. Scott, in a company for which Mr. Ball was the 
agent. Mr.,Ball issued and delivered to me, for Mr. Scott, a policy on Mr. Scott’s 
building for the same amount as the old policy, and I took the policy to the Paris 
Grocery Company’s office to deliver to Mr. Scott and to get up the old policy he 
was to leave there for me. I inquired if he left the old policy, but he had not 
done so, and I did not leave the new policy. I made several trips to the grocery 
company to get the old policy and leave the new policy, but did not leave the new 
policy because Mr. Scott did not leave the old one. After the new policy had been 
issued and was in my possession for about eight or ten days, Mr. Ball, agent of 
said company, advised me that his company which had written the policy had in- 
structed him to cancel it, and I surrendered same to Mr. Ball. I never did get the 
old policy from Mr. Scott.” 


As to the conversation that took place over the telephone Scott testified as fol- 
lows : 


“Some time after the policy of insurance was issued Mr. Floyd, the agent of 
the insurance company, called me over the phone and told me he might want to 
change the policy into another company, and I told him it would be all right to 
transfer that policy into another company, and I told him to deliver the policy to 
the Paris Grocery Company. I naturally supposed he would take up the old policy. 
* * * T never received any policy in another company. I thought my house was 
insured under the old policy, which I had never surrendered.” 

In so far as there is any conflict between the two witnesses, we must assume 
that the jury accepted as true the testimony of Scott. Counsel for appellant insist, 
however, that Scott’s testimony shows an agreement to cancel the old policy and 
the employment of Floyd as an agent to secure other insurance. They further con- 
tend that the evidence shows without dispute that other insurance was secured by 
Floyd which was effective for a few days. We do not so construe the testimony 
relied on. According to Scott he did not! agree to an unconditional cancellation of 
the policy he then held, but did agree that the insurance might be transferred to an- 
other company. If the policy issued by Ball and delivered to Floyd was in legal 
effect a delivery to Scott, that policy became effective and the old policy became 
void. If the old policy was annulled in that manner, it was not revived by the 
subsequent cancellation of the new policy. The question then is, Was the delivery 
of the new policy to Floyd by Ball a delivery to Scott? If so, that policy has not 
been legally cancelled, if it contained the same terms as the one sued on, because 
Scott had not been given the required notice, and Floyd could not waive that notice. 
The trial court had a right to conclude that the delivery of the new policy to Floyd 
was not in legal effect a delivery to Scott. Floyd’s testimony makes it clear that he 
intentionally withheld the new policy from Scott. He refused to leave it at the 
office of the Paris Grocery Company, as he had been directed, because Scott had not 
surrendered the old policy. Evidently in thus withholding the new policy he was 
acting in the interest of the company which had issued it, and for the purpose of 
preventing the policy from becoming effective. That he represented the- insurance 
company, and not Scott, is further indicated by his delivery of the new policy to 
Ball upon a demand for its surrender, without notifying Scott or giving him an 
opportunity to procure other insurance. Had Floyd delivered the new policy ac- 
cording to Scott’s instructions a different legal situation would have arisen. We 
think the evidence justified the conclusion that the terms upon which Scott had 


agreed for the cancellation of his policy had not been complied with. 
The motion is overruled. 
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PARSLEY v. ST. PAUL FIRE & MARINE INS. CO. (No. 6173.) 
Supreme Court of Appeals of West Virginia. March 20, 1928. 
142 Southeastern Reporter (2d) 518. 
(Syllabus by the Court.) 

INSURANCE—TO RECOVER FULL AMOUNT OF FIRE POLICY PRORAT- 
ING LOSS, PARTY MUST SHOW COVERAGE OF ANOTHER POLICY 
WAS NOT SAME OR LOSS EXCEEDING TOTAL INSURANCE; EVI- 
DENCE AS TO COVERAGE OF PRIOR POLICY HELD INSUFFICIENT 
TO JUSTIFY DIRECTING VERDICT FOR AMOUNT OF POLICY 
CARRYING PRO RATA CLAUSE. 

Where a party seeking to recover for loss by fire of household goods and 
personal effects to the full amount of an insurancé policy, which carried a pro rata 
clause and permitted other insurance, admits that he holds a prior policy with an- 
other company “on household goods,” it is incumbent on him to show that the 
property covered by the prior policy is outside the coverage of the policy sued on 
or that the loss exceeds the total insurance. _ 

(For other cases, see Insurance, Dec. Dig. §§ 646[8], 668[10].) 

Error to Circuit Court, Cabell County. 

Action by J. D. Parsley, administrator, against the St. Paul Fire & Marine 
Insurance Company. Judgment for plaintiff, and defendant brings error. Judg- 
ment reversed, verdict set aside, and new trial awarded. 

Vinson, Thompson, Meek & Renshaw and Harry Scherr, all of Huntington, 
for plaintiff in error. 

W. W. Smith, of Huntington, for defendant in error. 

Woops, J. The defendant complains of a judgment rendered against it in favor 
of the plaintiff for the full amount of a certain insurance policy on household goods 
and personal effects on account of loss by fire. 

The policy sued on provides that, in the event of additional insurance, the 
insurer shall not be liable for a greater proportion of any loss or damage than 
the amount thereby insured shall bear to the whole insurance covering the property. 

At the conclusion of the evidence (the administrator of insured being the only 
witness), the trial court over the objection of the defendant, and at the instance 
of the plaintiff, gave a peremptory instruction to find for the plaintiff for the full 
amount of the coverage under the policy sued on—$1,000. 

Defendant contends that plaintiff’s own evidence shows that the property lost 
was covered not only by the policy sued on, but by a prior policy of $2,500 taken 
out with the Columbian National Fire Insurance Company, and that its liability 
is thereby limited to such proportion of the loss ($1,537.25) as the amount insured 
by its policy bears to the whole amount of insurance on the property. However, 
plaintiff insists that the goods sued on were other than those covered by the Col- 
umbian policy. ; 

Plaintiff testified to a loss of $1,537.25 under the policy sued on; that there 
was “other property” in the dwelling at the time of the fire which was covered 
by the Columbian policy; and that he had filed a proof of loss with the Columbian 
company. However, on cross-examination (after an examination of the latter 
policy), he stated that the articles purported to be covered by it were practically 
the same as those listed in the policy sued on, and also at request of defendant, he 
filed with his evidence a copy of the proof of loss filed with defendant company 
(which, in its caption, was directed to both insurance companies jointly, and in 
its body made reference to both policies as being “on household furniture”), placing 
the cash value of the household furniture lost, destroyed, and damaged by fire, as 
well as the amount of loss by reason thereof, at $1,537.25 the loss claimed under 
the policy sued on. 

We do not believe that it has been sufficiently shown by the plaintiff’s evidence 
that the policies involved did, as a matter of law, cover different properties. The 
Columbian policy would be the best evidence of the property it covered. While 
it was placed in plaintiff’s hands for comparison, it was not introduced in evidence 
and was not before the court. The evidence is so meager and so indefinite that 
we are of opinion that it is not sufficient to warrant the court in directing a verdict 
for the entire amount of the policy sued on. Lohr v. Wolfe, 71 W. Va. 627, 77 
S. E. 71; Null v. Bowman, 64 W. Va. 224, 61 S. E. 154. 

Judgment reversed; verdict set aside; new trial awarded. 

Hatcher, J., absent. 
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CADY LAND CO. v. PHILADELPHIA FIRE & MARINE INS. CO. 
SAME v. PROVIDENCE WASHINGTON INS. CO. 
218 Northwestern Reporter 814. 
Supreme Court of Wisconsin. April 3, 1928. 

2. INSURANCE—ORDER APPOINTING UMPIRE PURSUANT TO IN- 
SURED’S APPLICATION AFTER NOTICE TO INSURER AND AFTER 
15-DAY LIMITATION HELD VALID (ST. 1927, § 203.01). 

Order of municipal court on application of insured appointing umpire pursuant 
to standard policy form in accordance with St. 1927, § 203.01, on inability of ap- 
praisers to agree upon a selection, being made after notice to insurers and after 
15-day limitation, held valid whether notice and opportunity to be heard was an 
implied condition of policy provision, or whether notice was not necessary because 
not expressly provided therein. 

(For other cases, see Insurance, Dec. Dig. § 571.) 


3. INSURANCE—POWER OF MUNICIPAL’ JUDGE TO APPOINT UM- 
PIRE TO ASSIST IN APPRAISAL HELD NOT EXHAUSTED BY AP- 
POINTMENT SUBSEQUENTLY RESIGNED (ST. 1927, § 203.01). 
Where order of municipal judge pursuant to application of insured appointing 

umpire to assist in appraisal pursuant to provisions of standard policy form in 

accordance with St. 1927, § 203.01, was subsequently resigned, power of appointment 
was not thereby exhausted so as to affect validity of order thereafter appointing 
umpire pursuant to notice to insurers. 

(For other cases, see Insurance, Dec. Dig. § 571.) 


4. INSURANCE—INSURED’S APPRAISER HELD NOT DISQUALIFIED BY 
REFUSAL TO ACT WITH INSURERS’ APPRAISER AND UMPIRE 
APPOINTED PURSUANT TO INSURERS’ REQUEST (ST. 1927, § 
203.01). 

Appraiser appointed by insured pursuant to provisions of standard policy in 
accordance with St. 1927, § 203.01, held not to have disqualified himself from fur- 
ther acting because of refusal to act with insurers’ appraiser and umpire appointed 
pursuant to application of insurer therefor. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 

5. INSURANCE—INTEREST ON LOSS HELD PROPERLY COMPUTED 
FROM DATE COPY OF APPRAISAL WAS RECEIVED BY INSURERS’ 
ADJUSTING AGENT. 

Interest on amount of loss held properly allowed as of date when copy of ap- 
praisal by appraiser and umpire was received by adiusting agent for insurers. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


6. INSURANCE—ISSUE AS TO FRAUD OR GROSS MISTAKE IN AWARD 
BY APPRAISERS NOT PLEADED BY ANSWER HELD NOT IN- 
VOLVED. 

Where insurers did not attack award for fraud or gross mistake by answer, 
but suggested merely at close of trial that the award might be attacked on such 
ground, there was no such issue involved. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

Appeals from two judgments of the Circuit Court for Brown County; A. H. 
Reid, Circuit Judge presiding. Affirmed. 

Cady Land Company, plaintiff, brought these two actions May 24, 1927, against 
the several defendants to recover under policies for loss of rentals by the burning 
of its building on December 31, 1926. The two actions were tried together on 
October 31st, defendants appealing from judgments of November 4, 1927. 

Thomas H. Gill, of Milwaukee, and Martin, Martin & Clifford, of Green Bay, 
for appellants. 

Victor I. Minahan, of Green Bay, for respondent. 

EscHwWEILer, J. The parties were unable to agree upon the amount of loss. 
Thereupon, pursuant to policy provisions, the defendant companies each demanded 
an appraisal and appointed one Brockman as their appraiser on March 23d, the 
plaintiff appointing one Shober on March 25th. These two met on April 2d and 
neither then nor thereafter agreed upon a selection of a third person to act as 
umpire such as is provided for in the policies. On April 11th, on application of 
the insured, the judge of the municipal court at Green Bay appointed one Taylor 
as umpire, by an order signed one second after that day commenced and following 
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midnight of April 10th. On the application of the insurers an order was made by 
a circuit judge of Milwaukee county appointing one Immel as such umpire two 
minutes before noon of the same day. No prior notice was given of either of such 
applications. After noon of April 11th telegraphic notice was given by defendants 
to the insured of the Milwaukee appointment. This was answered the same day 
by plaintiff rejecting the Milwaukee appointment and notifying the insurers of the 
prior appointment at Green Bay. On April 12th the order at Green Bay was re- 
signed by the same judge. On April 14th, Brockman, Shober, and Immel met, but 
Shober refused to act with Immel as umpire. Thereafter Brockman and Immel 
made an award appraising the loss at $4,931.51, for which amount defendants there- 
after tendered judgment. On April 19th Taylor was again appointed at Green Bay 
by a resigning of the former order’at the same early hour and again at 9 o’clock 
in the forenoon, with a provision in that order that the defendant should be notified 
of an opportunity to be heard before the municipal court at Green Bay at a certain 
hour on the 22d upon any objections they might have to the appointment of Taylor. 
The award by Brockman and Immel was dated April 19th and mailed on the 20th 
to the plaintiff and received by it on the 21st. 

On April 22d, no appearance being made by the defendants at the designated 
time and place, Taylor was again appointed and notice of such appointment sent 
on that day to the adjustment company representing the defendants. 

On April 26th, by telegram to the adjustment company, notice was given of 
a meeting proposed to be had by Shober and Taylor and requesting the appearance 
of the defendants’ appraiser or representative. None such appeared, and Shober 
and Taylor awarded $20,082 (the limitation in each policy being $10,000). This 
award was dated May 14th and copies thereof then sent to the adjustment com- 
any. 

. Upon the trial under the pleadings and proceedings the issue presented was 
as to which of the two awards, if either, was valid. This depended upon which 
of the umpires, Immel, at fhe request of the insurers at Milwaukee, or Taylor, at 
the instance of the insured at Green Bay, was properly appointed. 

The clause of the standard policy forms used, pursuant to section 203.01, Stats. 
(being lines 159 to 173 of the standard form), reads as follows: 

“In case the insured and this company shall fail to agree as to the amount of 
loss or damage, each shall, on the written demand of either, select a competent 
and disinterested appraiser. The appraisers shall first select a competent and dis- 
interested umpire; and failing for 15 days to agree upon such umpire, then, on 
request of the insured or this company, such umpire shall be selected by a judge 
of the court of record in the state in which the property insured is located. The 
appraisers shall then appraise the loss and damage, stating separately sound value 
and loss or damage to each item, and failing to agree shall submit their differences 
only to the umpire. An award in writing so itemized of any two, when filed with 
this company, shall determine the amount of sound value and loss or damage.” 

This provision does not by its language require that prior notice shall be given 
of the intention by either party to apply for the appointment of an umpire in case 
of failure by the two appraisers to agree. Neither does it specifically determine 
the exact time for the beginning of the 15 days mentioned therein as the period 
within which the selected appraisers shall so agree. 

These features of the arbitration clause became of the form above quoted by 
chapter 127 of the Laws of 1917. Prior thereto former section 1941.56, as it had 
stood since the adoption of the standard form, provided that if after 5 days the 
two appraisers cannot agree upon an umpire the presiding judge of the circuit 
court of the county wherein the loss occurred may appoint such umpire upon written 
application of either party and the giving of five days’ written notice. This pro- 
vision has again been amended by chapter 267 of 1927 creating section 203.045 (2), 
providing, as before, that in default of choice of an umpire by, the appraisers then 
application may be made to the circuit court of the county where the property 
insured was located at the time of the fire and on five days’ notice. By section 2 
of that same chapter 267 it is provided that such act shall not be interpreted as a 
legislative declaration that no such notice was required under the law now before 
us. 

_ The several questions here presented were, among others, these: From what 
time must the computation be made to give the right to apply for the appointment 
of an umpire, the appraisers failing for 15 days to agree upon such umpire—from 
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the date of the appointment of the appraisers by the insurers, by the insured, or 
when the two first met? Was notice of and opportunity to be heard essential 
for a valid appointment? ; 

The insurance companies here must stand or fall upon the one appointment 
made by a circuit judge of Milwaukee county on April 11th, for no other or sub- 
sequent appointment was made on their application. s 

In view of the fact that the above-quoted policy provision is substantially 
changed by the amendment in 1927, supra, we deem it unnecessary now to discuss 
at any length these questions. 

[1] If prior notice was required of application and appointments to be heard 
are, one or both, conditions precedent to the validity of an appointment by a judge, 
then neither the Green Bay appointment of Taylor or that in Milwaukee of Immel 
on April 11th can be upheld. If, however, such were not necessary, the Green 
Bay appointment on April 11th of Taylor preceded in point of actual time that 
of Immel at Milwaukee. For while it is true, as contended by defendants, the 
general rule is that fractions of a day will not be considered (Knowlton v. Culver, 
2 Pin. 243, 246, 52 Am. Dec. 156), yet as there held, and so in many other cases 
not necessary to be here cited, where a question as to priority of acts requires a 
consideration of the precise hour or moment of a day such division of time is 
a proper subject of inquiry. 

[2] We are satisfied that the trial court was correct in holding that the final 
order made at Green Bay on the forenoon of April 22d, after notice had been 
given the insurers that they might at/ such time be heard to object to such appoint- 
ment, and made at a date which, under any construction of the provision here 
involved was, without question, beyond the 15-day limitation, was valid. This result 
must be reached whether the common-law doctrine of notice and opportunity to 
be heard concerning action to be taken by judicial officers was an implied condition 
of the above-quoted policy-provision, as was so held by_the trial court, or, whether 
such notice was not necessary, because not expressly vided. 

[3, 4] A further objection urged to the effect that the first appointment at 
Green Bay! at the early hour on April 11th exhausted the alleged purely ministerias 
power of the judge of the municipal court we do not consider tenable; and the 
same is true as to appellant’s suggestion that Shober, the insured’s appraiser, had 
disqualified himself from further acting by once refusing to act with defendants’ 
appraiser, Brockman, and Immel as umpire, because Shober had no authority to 
pass upon the question as to the legality of Immel’s appointment. The objections 
that Shober could not thereafter lawfully act with Taylor, or that the two could 
not make the award confirmed by the trial court, must also be disregarded. 

[5] Complaint is also made as to the time from which interest on the amount 
of the loss should be computed having been fixed by the trial court as of May 16, 
1927, the time when the copy of the appraisal made by Shober and Taylor was 
received by the adjusting agent for the defendants. We find no substantial error 
in this regard. 

[6] It is finally contended that there is a possible issue to be determined here, 
or in the court below, although not directly pleaded by the answer but suggested 
merely at the close of the trial by defendants’ counsel, viz., that the defendants 
may or can attack the award for fraud or gross mistake. We must hold that 
no such issue is in these cases. 

Both judgments are affirmed. 


FROZINE v. ST. PAUL FIRE & MARINE INS. CO. 
Supreme Court of Wisconsin. April 3, 1928. 
218 Northwestern Reporter 845. 
1. INSURANCE—RULE OF CONSTRUING POLICIES LIBERALLY IN IN- 
SURED’S FAVOR DOES NOT APPLY TO STANDARD POLICY. 


The rule of construing insurance policies liberally in favor of insured does 
not apply to a standard or statutory policy. 


(For other cases, see Insurance, Dec. Dig. § 146[4].) 
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2, INSURANCE—PRINCIPAL IDEA IN EXPRESSION, “VACANT OR UN- 
OCCUPIED,” IN FIRE INSURANCE POLICY IS TO AVOID IN- 
CREASED HAZARD. 

The principal idea inherent in the expression, “vacant or unoccupied,” as used 
in fire insurance policies, is to avoid increased hazard. 
(For other cases, see Insurance, Dec. Dig. 323[1].) 


4. INSURANCE—FIRE POLICY PROVISION EXEMPTING INSURER 
FROM LIABILITY FOR LOSS WHILE BUILDING IS VACANT OR UN- 
OCCUPIED HELD SO PLAIN AND UNAMBIGUOUS AS TO REQUIRE 
NO CONSTRUCTION EXCEPT OF TERM “UNOCCUPIED.” 

Provision of fire insurance policy, that insurer “shall not be liable for loss or 
damage * * * while a described building * * * is vacant or unoccupied beyond a 
period of ten days,” held so plain and unambiguous as to require no construction 
other than to determine the meaning of term “unoccupied.” 

(For other cases, see Insurance, Dec. Dig. § 323{1].) 


5. INSURANCE—BUILDING USED FOR MERE SLEEPING PURPOSES 
WITHOUT OWNER’S AUTHORITY HELD “UNOCCUPIED” WITHIN 
FIRE POLICY. 

Use of building for mere sleeping purposes by one not authorized to do so 
by owner held not an occupancy within provision of fire insurance policy that insurer 
shall not be liable for loss while building is “unoccupied.” 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

Appeal from a judgment of the Circuit Court for Marquette County; Chester 
A. Fowler, Judge. ‘ 

Action by August Frozine against the St. Paul Fire & Marine Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed, with directions.— 
[By Editorial Staff.] 

This is an action on a standard fire insurance policy covering a hotel, which 
was occupied, when the policy’was issued, by the lessee of the plaintiff. The lessee 
moved out and thereafter the hotel was burned before the building had been re- 
occupied as a hotel. 

The case was tried before the court and a jury. The jury rendered a special 
— and judgment was entered thereon for the plaintiff. The defendant ap- 
peals. 

Grady, Farnsworth & Walker, of Portage, for appellant. 

John A. Conant, of Westfield (Goggins, Brazeau & Graves, of Wisconsin 
Rapids, of counsel), for respondent. 

CrowNuHart, J. The appellant’s first contention is that the hotel was vacant 
and unoccupied for more than ten days prior to the fire, contrary to the provisions 
of the policy, as follows: . 

“Unless otherwise provided by agreement in writing added hereto this company 
shall not be liable for loss or damage * * * while a described building whether 
—— for occupancy by owner or tenant is vacant or unoccupied beyond a period 
of ten days.” 

_ There is no substantial dispute as to the facts. When the building was insured 

it was occupied by a tenant as a hotel and boarding house. The policy was for 

one year from December 11, 1925. The tenant vacated the place September 29, 

1926, leaving the same furnished. The agent at the depot, Mr. Kramer, with epr- 

mission from the owner, occupied a room in the building and cooked some of his 

meals there, from September 29th to the morning of October Sth. From October 

Sth to the Tuesday preceding the fire on Sunday, October 17th, Mr. Neff occupied 

a room in the building, nights. He occupied the room October 5th, at the suggestion 

of Kramer, but without permission of the owner then or at any time. Kramer had 

no authority to permit Neff to occupy the building. The owner of the building 
claims that he learned by hearsay that Neff was sleeping in the building, but it 


appears without dispute hat Neff’s occupancy of a room in he building was wholly 
without authority. 


The respondent contends that such occupancy of Kramer and Neff, together 
with thé fact that the hotel, was furnished, was sufficient to comply with the terms 
of the policy. He relies on the rule that forfeitures are not favored, and that 
insurance contracts are construed most favorable to the insured. 

{1] It must be remembered that the policy of insurance was a standard policy, 
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which is of statutory origin. Prior to the standard policy, the courts recognized 
that policies of insurance were prepared by the insurer, and that the terms were 
often harsh and little understood by the insured. For this reason the courts adopted 
the rule of construing policies liberally in favor of the insured. But with the 
advent of the standard or statutory policy we have a different rule. In Rosenthal 
v. Insurance Co. of N. A., 158 Wis. 550, 553, 149 N. W. 155, 156 (L. R. A. 1918B, 
361, Ann. Cas. 1916E, 395), this court said: 

“It has been ruled many times that policies of insurance are to be liberally 
construed in favor of the insured because the insurer has prepared the contract. 
This reason for such construction would seem to drop out in case of a contract 
erareet in its details by statute, at least so far as the statute covered such 

etails. 

In Prentiss-Wabers S. Co. v. Millers’ M. F. Ins. Ass’n, 192 Wis. 623, 628, 211 
N. W. 776, 778, we said: 

“This provision, which is statutory in character, declares a rule of public policy 
binding alike upon the insured and the insurer and avoids the insurance.” 

In Kitch v. Northwestern Nat. Ins. Co., 189 Wis. 378, 389, 207 N. W. 716, 720, 
the rule of construction is stated as follows: 

“While every reasonable inference should; be made to sustain insurance written 
and accepted in good faith, that does not mean that facts should be distorted and 
unnatural and unreasonable inferences resorted to.” 

[2] The principal idea inherent in the expression “vacant or unoccupied,” as 
used in a fire insurance policy, is to avoid increased hazard. Ohio Farmers’ Ins. 
Co. v. Vogel (Ind. App.) 75 N. E. 849; Republic County M. Ins. Co. v. Johnson, 
69 Kan. 146, 76 P. 419, 105 Am. St. Rep: 157, 2 Ann. Cas. 20. In Fitzgerald v. 
Conn. Fire Ins. Co., 64 Wis. 463, 25 N. W. 785, this court defined the meaning 
of “unoccupied” as follows: 

“For a dwelling house to be in a state of occupation there must be in it the 
presence of human beings as at their customary place of abode, not absolutely and 
uninterruptedly continuous, but that must be the place of usual return and habitual 
stoppage.” 

[3, 4] In the instant case, the tenant had moved out, with no intention of re- 
turning. He had vacated the premises with the knowledge of the owner. No other 
person had succeeded to the tenancy, and the hotel was no longer used as a hotel 
or boarding house. It did not even have any one in the village in charge of it. 
It is a matter of common knowledge that a building so vacated is subject to 
increased hazards of fire; at any rate the provision in the policy is explicit that the 
insurance company is not liable if a fire should occur while the building is unoc- 
cupied for more than ten days prior to the fire. The language is plain, unam- 
biguous, and requires no construction, other than to determine the meaning of the 
term “unoccupied.” 

[5] The respondent contends that: 

“A house is not vacant when it contains some furniture or some of the belong- 
ings of the one occupying same with authority, even when confined to a single room 
or when some one with authority is there as a rule some portion of each day, 
whether an ordinary dwelling, or boarding house, or other building, and is not 
unoccupied when there is with authority a watchman, a caretaker, or some one who 
sleeps in same at night.” 

But, to sustain the respondent, we would have to go further and say that a 
building occupied by one without authority—one who is a_ mere trespasser—is 
occupied within the meaning of the statutory requirement. That would result in 
distorting the natural and reasonable inferences to be drawn from the plain lan- 

age. 
~ “We are satisfied that the court was in error in holding that the use of the 
building by Neff for mere sleeping purposes, wholly without authority of the owner, 
was an occupancy such as was contemp.ated by the language of the policy or by the 
parties thereto. 

There are other assignments of error which, in view of our decision as to 
occupancy, are unnecessary to be considered. " 

The judgment of the circuit court is reversed, with directions to dismiss the 
complaint. 
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ACCIDENT. 


CALLEN v. MASSACHUSETTS PROTECTIVE ASS’N, INC. 
Circuit Court of Appeals, Eighth Circuit. February 8, 1928. 

24 Federal Reporter (2d) 694. 
1. INSURANCE—POLICY IS TO BE CONSTRUED ACCORDING TO THE 

ORDINARY SENSE AND MEANING OF TERMS EMPLOYED. | 

If the terms of a policy of insurance are clear and unambiguous, they are to 
be taken in the plain, ordinary, and popular sense. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—PROVISION REQUIRING PROOF OF LOSS TO BE 
MADE WITHIN 90 DAYS IS VALID, AND COMPLIANCE THERE- 
WITH IS CONDITION PRECEDENT TO RECOVERY ON POILCY. 
Provision of life policy that affirmative proof of loss must be furnished within 

90 days after the date of such loss is valid, and compliance therewith is a condi- 

tion precedent to recovery on the policy. 

(For other cases, see Insurance, Dec. Dig. §§ 539[1], 612[2].) 


3. INSURANCE—PETITION IN ACTION ON LIFE POLICY HELD NOT TO 
SHOW THAT NOTICE OF DEATH WAS GIVEN AS SOON AS “REA- 
SONABLY POSSIBLE.” 

Under a provision of a life policy:excusing failure to give notice of loss within 
the time prescribed “if it shall be shown not to have been reasonably possible to 
give such notice and that notice was given as soon as reasonably possible,” an 
allegation in the petition in an action on the policy by the beneficiary, wife of 
insured, that she accepted the verdict of suicide of the coroner’s jury without 
investigation until two years after the death, held insufficient to show that it was 
not reasonably possible to give notice sooner. 


(For other cases, see Insurance, Dec. Dig. § 634[2].) 


4, INSURANCE—INSURER’S DENIAL OF LIABILITY FOR FAILURE TO 
PAY PREMIUMS IS NOT WAIVER OF ANY OTHER DEFENSE. 
Denial of liability by insurer on ground of default in payment of premiums 

is not waiver of any other defense. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

In Error to the District Court of the United States for the District of Kansas; 
John C. Pollock, Judge. 

_ Action at law by Essie M. Callen against the Massachusetts Protective Associa- 

ee es Judgment for defendant on demurrer, and plaintiff brings error. Af- 

rmed. 

George Siefkin, of Wichita, Kan. (Robert C. Foulston, W. E. Holmes, D. W. 
Eaton, Sidney L. Foulston, and Lester L. Morris, all of Wichita, Kan., on the 
brief), for plaintiff in error. 

Joseph G. Carey, of Wichita, Kan. (R. R. Vermilion, Earle W. Evans, and 
W. F. Lilleston, all of Wichita, Kan., on the brief), for defendant in error. 

Before Van Valkenburgh, Circuit Judge, and Reeves, and Otis, District Judges. 

Reeves, District Judge. From the action of the trial court in sustaining a 
demurrer to her petition, plaintiff sued out a writ of error. The parties will be 
referred to in this opinion as plaintiff and defendant, respectively. Such were the 
designations in the trial court. 

The averments of the petition show that the plaintiff was the beneficiary in 
a policy of accident insurance, dated April 5, 1921, insuring plaintiff’s husband, 
Rolland C. Callen, “against loss resulting from * * * bodily injuries effected directly 
and independently of all other causes by accidental means * * * and due solely to 
external, violent, and involuntary causes.” 

The policy had been issued by the Masonic Protective Association of Worces- 
ter, Mass., but the obligations thereof had been regularly assumed by the defendant. 

Plaintiff alleged in her petition that “on or about the 4th day of December, 
1922, the said Rolland C. Callen met his death by accidental means, due solely to 
external, violent, and involuntary causes, to wit, asphyxiation,” and “that the plaintiff 
herein did not, until on or about the Ist day of December, 1924, learn that the 
death of the said Rolland C. Callen resulted directly from accidental means, due 
solely to external, violent, and involuntary causes as defined by said policy of 
insurance, but immediately upon learning of such facts, she caused her attorneys 











* * * to notify * * * the Massachusetts Protective Association, Inc.,; of the fact 
of said death and that claim would be made under the term of said policy, true 
and correct copies of which letters are attached hereto as Exhibits B and C and 
made a part hereof.” 

Exhipit C, referred to in the petition, being a letter to the defendant] from the 
attorneys of the plaintiff, dated December 2, 1924, conained the following pertinent 
stateme:ii: 

“Circumstances surrounding the death were such that the coroner’s jury re- 
turned a verdict of suicide, which was accepted by the widow without investiga- 
tion and no claim made under your policy.” 

The policy provisions devolved upon the beneficiary the duty to furnish the 
insurer affirmative proof of loss, “within ninety days after the date of such loss,” 
and stated that “failure to give notice within the time provided in this policy shall 
not invalidate any claim if it shall be shown not to have been reasonably possible 
to give such notice and that notice was given as soon as was reasonably possible.” 

There was a further averment in the petition to the effect that, in replying to 
plaintiff's communications of December 1 and 2, 1924, the defendant had denied 
liability upon the sole ground that the policy had lapsed for nonpayment of 
premiums. 

It is contended by the plaintiff that the notice of death was given in accordance 
with the terms of the policy. She asserts, moreover, that any defect of such notice 
was waived by the defendant when it denied liability on other grounds. These 
will be noticed in the opinion. 

[1, 2] 1. The parties are in agreement that the questions here involved are of 
contract. Policies of insurance, as other contracts, should be construed “according 
to the ordinary sense and meaning of the terms employed, and, if they are clear 
and unambiguous, their terms are to be taken in the plain, ordinary, and popular 
sense.” St. Paul Fire & Marine Ins. Co. v. Ruddy (C. C. A.) 299 F. 189, loc. cit. 
193. The policy provided that “affirmative proof of loss must be furnished * * * 
within ninety days after the date of such loss.” This is a valid provision of the 
policy, and compliance therewith is a condition precedent to the enforcement of 
oo Pat Travelers’ Ins. Co. v. Nax (C. C. A.) 142 F. 653, loc. cit. 657, 658; 1 

[3] The plaintiff apparently understood and appreciated the force of this obli- 
gation. In her petition she sought to avail herself of that provision of the policy 
to the effect that “failure to give notice within the time provided in this policy shall 
not invalidate any claim if it shall be shown not to have been reasonably possible 
to give such notice and that notice was given as soon as was reasonably possible.” 

The invalidity of her claim is obviously acknowledged unless delay in giving 
notice of the loss could be excused or justified under the above provision. Plaintiff 
attempts to do this by the statement that she “did not, until on or about the Ist day 
of December, 1924, learn that the death of the said Rolland C. Callen resulted 
directly from accidental means, due solely to external, violent, and involuntary 
causes as defined by said policy of insurance, but immediately upon learning of 
such facts, she caused her attorneys * * * to notify” the defendant. Her failure 
to learn of the cause of death was explained as follows: 

“Circumsatnces surrounding the death were such that the coroner‘s jury re- 
turned a verdict of suicide, which was accepted by the widow without investigation 
and no claim made under your policy.” 

The only question, therefore, for our determination, is whether “notice was 
given as soon as was reasonably possible.” 

Plaintiff knew of the existence of the policy and its provisions, and she knew 
of the circumstances surrounding the death of the insured. It is alleged, however, 
that she accepted the verdict of the jury to the effect that the insured committed 
suicide. For a period of two years she made no investigation that would lead to 
the discovery that her husband’s death may have been due to other causes. No ex- 
planation is made why the knowledge now acquired by her could not have been 
gained by an investigation made at the time the death occurred or within a reason- 
able time thereafter. There is no allegation of such circumstance as would now 
disclose facts not discoverable when they occurred and before they were obscured 
by time. 

In Metropolitan Casualty Ins. Co. v. Johnston (C. C. A.) 247 F. 65,7 A. L. R. 
175, the court had under consideration an expression almost identical with that 
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found in the policy in the instant case to the effect that “notice * * * was) given as 
soon aS was reasonably possible.” The court construed this to be the equivalent 
of reasonable notice and commented: : 

“The legal meaning of both is that notice shall be given within a reasonable 
time. What is a reasonable time depends upon the circumstances of the case and 
upon the reasonable opportunity for giving notice which the circumstances afford 
the one upon whom devolves the duty of giving it. 

14 R. C. L. § 502, is to the samgq effect. 

The petition fails to show that it was not reasonably possible for plaintiff to 
have given an earlier notice. On the contrary, it appears that she could have 
given notice immediately upon the death of her husband. She either then knew 
all the facts or could have easily ascertained them. This could have been done 
as readily as in her “investigation * * * in the last few days,” which was two years 
after the death of the insured. The mere acceptance of the coroner’s verdict as 
true would not excuse the delay. 

Under such circumstances, the facts not being controverted and being free from 
doubtful inference as to the reasonable impossibility of giving the notice, it be- 
comes the duty of the court to declare as a matter of law that the condition pre- 
cedent has not been performed, and that in consequence no cause of action is stated. 
Metropolitan Casualty Ins. Co. v. Johnston, supra. 

[4] 2. The denial of liability upon the specific ground that the insured was in de- 
fault in payment of premiums was not a waiver of any defenses which the defend- 
ant might desire to interpose. It was not bound to state specifically the grounds of 
its claim of non-liability. Moreover, plaintiff was not misled by the statement. 
Becker v. Interstate Business Men’s Acc. Ass’n (C. C. A.) 265 F. 508; Travelers’ 
Ins. Co. v. Nax (C. C, A.) 142 F. 683. 


The judgment of the trial court was correct, and should be affirmed. It is so 
ordered. * 


BENASH v. BUSINESS MEN’S ASSUR. CO. OF AMERICA 
Circuit Court of Appeals, Eighth Circuit. March 29, 1928. 
25 Federal Reporter (2d) 423. 

1. INSURANCE—UNDISPUTED EVIDENCE THAT INSURED RETURNED 
ACCIDENT POLICY TO AGENT FOR CANCELLATION WITHOUT 
HAVING PAID FIRST PREMIUM HELD TO AUTHORIZE DIRECTED 
VERDICT FOR INSURER. 

_ Where evidence that accident insurance policy, which had been delivered to 

insured, was returned by him to insurer’s agent who wrote policy, with request that 

policy be canceled and without having paid anything on first year’s premium, was 
undisputed in action on policy for insured’s accidental death, court properly direct- 
ed verdict in favor of insurer after the proof offered by each side was all in. 

(For other cases, see Insurance, Dec. Dig. § 668[1]). 


3. INSURANCE—PARTIES WERE AT LIBERTY AT ANY TIME TO CAN- 
ae eee INSURANCE CONTRACT BY MUTUAL AGREE- 


Parties were at liberty at any time to cancel accident insurance contract by 
mutual agreement; consideration to insurer being relief from further risk. 

(For other cases, see Insurance, Dec. Dig. § 246). 

In Error to the District Court of the United States for the District of Ne- 
braska; Joseph W. Woodrough, Judge. 

Action by Marie P. Benash, administratrix of the estate of Arthur Joseph 
Benash, alias Bennish, against the Business Men’s Assurance Company of America. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

Howard Saxton, of Omaha, Neb. (Leonard A. Hammes, George Evens, and 
Carl T. Self, all of Omaha, Neb. on the brief), for plaintiff in error. 

Solon T. Gilmore, of Kansas City, Mo., (George L. De Lacy, of Omaha, Neb., 
and John Gilmore, of Kansas City, Mo., on the brief), for defendant in error.! 
} a Walter H. Sanborn and Lewis, Circuit Judges, and Phillips, District 
udge. 

Lewts, Circuit Judge. This action was brought by plaintiff in error to recover 
the amount named in an accident life insurance policy issued by defendant in error 
to Arthur Joseph Benash. It provided that the amount sued for should be paid 
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to his estate by the insurer if his death resulted from bodily injury effected) direct- 
ly, independently, and exclusively of all other causes, through accidental means. 
Insured met his death by falling from a bridge on January 6, 1926, while at work. 
The policy was dated January 27, 1925, and immediately thereafter it and a receipt 
of insurer for the premium for the first year were delivered to Benash in South 
Dakota through Mr. Campbell, the insurer’s agent, he having taken the insured’s 
application for the policy. There is no denial of the validity of the policy when 
issued, but the answer alleged that on or about August 17, 1925, the policy was sur- 
rendered and canceled by mutual agreement of the insured and the insurer; and 
that is the only issue in the case. 

[1] It is assigned as error that the court directed a verdict in favor of the defend- 
ant below after the proof offered by each side was. all in. Plaintiff made her case 
by introducing the policy, which was then in the hands of the insurer, having there- 
to attached the deceased’s application therefor, the insurer’s receipt for the first 
annual premium, dated January 28, 1925, and the admission of insurer that the 
insured met his death through accidental means within the wording of the policy. 
Defendant then called E. G. Campbell, who testified: that in January, 1925, he was 
the defendant’s agent in South Dakota, and had been such for over two years; 
that on January 11, 1925, he took insured’s application for a policy and sent it 
to the insurer; later he received from the insurer the policy sued on and its re- 
ceipt for the first year’s premium, both of which he delivered to the insured; that 
insured did not pay him anything in the transaction; that he assumed liability for 
the first year’s premium and extended credit to insured; that some time prior to 
August, 1925, he had a conversation with Benash at a garage in Dallas, S. D., and 
Benash gave him the policy and said he was unable to have it continued, that he 
thought he would return it to Campbell, that he was going to leave there and 
wanted to return it. Campbell received the policy from Benash and forwarded it 
to the insurer. He inclosed with the policy a letter to the insurer of date August 
17, 1925, as follows: 

“I am inclosing a policy issued to A. J. Bennish. Mr. Bennish has not paid 
me the premium, and I wondered if you couldn’t cancel the policy and credit me 
with the unearned net. 

“Yours, E. G. Campbell.” 

On the 25th of that month he received a letter from the insurer saying it 
would cancel the contract and credit the agent’s account with the unearned prem- 
ium. When Campbell sent the application of insured to the insurer in January, 
1925, he did not send the first year’s premium with it; he had a charge account with 
the insurer and the insurer charged him with $18.41, which was its part of the first 
year’s premium, and, when Campbell returned the policy to the insurer in August 
for cancellation, it gave him credit for the $18.41 that had been charged against 
him when it issued the policy. The amount of the first year’s premium was $52.58, 
but all above $18.41 belonged te Campbell for his services. On cross-examination 
he was interrogated and answered as follows: 

“Q. And you, in view of the fact that Bennish had not paid you what he 
owed you, thought you had a right to turn the policy in and ask the company to 
credit you? A. I did so at his request. I consider I had a right to have the com- 
pany give me credit; that is, they charged me but gave me credit up to this time 
just as if I had never had any transaction. I paid for the medical examination. 
was charged with that.” 

When Benash delivered the policy to Campbell in August, he owed Camp- 
bell the full amount of the first year’s premium; he never paid anything for the 
policy. At the time of the trial, Campbell had not been in the employ of the in- 
surer for over two years, and was not interested in any way in this litigation. There 
was further testimony by officers and employees of the company, in corroboration 
of Campbell, that the policy was sent in by Campbell for cancellation in August, 
1925, and was marked “Cancelled” on August 26. They, of course, knew nothing 
when the policy issued about Campbell’s extension of his personal credit to Benash 
for the first year’s premium, nor the conversation between Benash and Campbell 
when Benash surrendered the policy to Campbell. There is no other material proof 
bearing on the issue of cancellation. 

[2] Counsel for plaintiff in error insists that the question whether the policy was 
surrendered by Benash for cancellation should have been submitted to the jury, 
and that the court erred in not submitting it. We cannot agree with this contention. 
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Benash received the policy from Campbell shortly after it was issued, and he re- 
tained it until August following. On the 17th of that month he delivered it back 
to Campbell. Campbell had extended credit to him for the whole amount of the 
first premium. He had not paid Campbell anything and when he returned it to 
Campbell he said he was unable to have it continue, that he was going to leave there 
and wanted to return it, and Campbell, in returning it to the insurer for cancella- 
tion, testified he did so at the request of Benash. No other rational explanation of 
the conduct of Benash and no other reasonable conclusion can be drawn therefrom 
and from the testimony than an intention and purpose on the part of Benash, when 
he delivered the policy to Campbell in August, that he was returning it for cancel- 
lation; and a finding of the jury to the contrary would have been without support 
and against all of the proof on that issue. The facts brought the case within the 
rule, often stated: “It is the duty of the trial court to direct a verdict at the close 
of the evidence in two classes of cases: (1) That class in which the evidence is 
undisputed; and (2) that class in which the evidence is conflicting, but is of so 
conclusive a character that the court, in the exercise of a sound judicial discre- 
tion, ought to set aside a verdict in opposition to it.” New Amsterdam Casualty 
~ er Co-Op. Union (C. C. A.) 2 F. (2d) 214. This case falls within the 
rst class. 

[3] It is a waste of effort to argue that the insurer was bourd and estopped by 
its receipt for the first annual premium and by reason thereof liable on the policy 
at the time of Benash’s death. Liability is conceded up to the time of cancellation. 
The parties were at liberty at any time to cancel the contract by mutual agreement. 
If Benash had paid the whole premium to Campbell, he would have been entitled 
to a return of the unearned part. He relieved himself of the credit extended to 


him by Campbell. The consideration to the insurer was relief from further risk. 
Affirmed. 


PEERLESS CASUALTY CO. v. DANIEL (No. 193). 


Supreme Court of Arkansas. Feb. 13, 1928. 
Rehearing Denied. March 12, 1928. 
3 Southwestern Reporter (2d) 16. 

1. INSURANCE—EVIDENCE WARRANTED JURY’S FINDING THAT IN- 
SURED GAVE NOTICE WITHIN TEN DAYS AFTER TIME OF COM- 
MENCEMENT OF DISABILITY FROM SICKNESS. 

_ In action on disability and illness insurance policy, evidence héld to warrant 

jury’s finding that insured gave notice within ten days of time when he had rea- 

sonably concluded that his disability from sickness had begun under policy, as re- 
quired by provision of policy. 
(For other cases, see Insurance, Dec. Dig. § 665[7]). 


2. INSURANCE—EVIDENCE THAT INSURED APPEARED IN GOOD 
HEALTH WHEN WITNESS TOOK LIFE INSURANCE APPLICATION 
ABOUT TIME ILLNESS POLICY SUED ON WAS REINSTATED HELD 
ADMISSIBLE. 

In action on disability and illness insurance policy, in which insurer denied lia- 
bility on ground that insured was not in good health at time of his reinstatement 
in June, 1925, admitting evidence that witness, who was life insurance agent, took 
application for insurance from insured in May, 1925, and that insured appeared 
then to be in good health, held not error, since it was competent for any witness 
who knew insured at time of his reinstatement to testify that insured appeared then 
to be in good health, and incident related by witness about taking his application 
in May, 1925, was mere circumstance, fixing time at which applicant appeared to 
be in good health. 


(For other cases, see Insurance, Dec. Dig. § 648[1]). 

Appeal from Circuit Court, Saline County; Thos. E. Toler, Judge. 

Action by Rachel E. Daniel, individually and as administratrix of the estate of 
John W. Daniel, deceased. against the Peerless Casualty Company. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 

Brouse & McDaniel, of Benton, for appellant. 

A. C. Thomas, of Benton, and W. R. Donham, of Little Rock, for appellee. 

Smith, J. Appellee. as administratrix of the estate of John W. Daniel, deceased, 
and in her own right, filed suit against the appellant insurance company to recover 
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a sum alleged to be due by reason of a contract contained in a certain insurance 
policy issued by the said company to the said John W. Daniel in his lifetime, where- 
in the company agreed to insure the said Daniel against loss of time on account of 
disability from illness in the sum of $50 per month. 

The policy contained the provision that: 

“Written notice of injury or of sickness on which claim may be based must 
be given to the company within twenty days after the date of the accident caus- 
ing such injury or within ten days after the commencement of disability from such 
sickness.” 

Another provision of the policy required strict compliance with all the terms 
and conditions of the policy as a condition precedent to a recovery thereunder, 
and provided that a failure in this respect should forfeit to the company all rights 
to any indemnity. 

The insured had failed to pay certain assessments or premiums, as a result 
of which the policy lapsed, but Re was reinstated in June, 1925, by paying the de- 
linquent premiums and by furnishing a certificate that he was in good health at 
the time of his reinstatement. 

The insurance company denied liability upon the grounds that notice of dis- 
ability had not been given within the time required by the policy, and also that 
‘the insured was not in good health at the time of his reinstatement. 

There was a verdict and judgment in favor of the plaintiff, from which is 
this appeal, and for the reversal of the judgment it is insisted that, under the 
undisputed testimony, a verdict should have been directed in appellant’s favor on 
account of the failure to give notice, and also because the insured was not in good 
health, as he had warranted himself to be, at the time of his reinstatement. It is 
also insisted that the judgment should at least be reversed on account of the admis- 
sion of certain incompetent testimony, and because of the error in submitting the 
question as to whether the insurance company had waived the requirement of notice 
as to the insured’s illness. 

[1] It was contended by the plaintiff that proper notice of the insured’s illness 
had been given, and also that there had been a waiver of this requirement as a 
result of the correspondence between the parties in regard to proof of the claim 
for the sick benefits. As we have concluded that the jury was warranted in find- 
ing that proper notice was given, we do not consider whether the testimony did 
not also warrant the finding that this requirement had been waived. 

The testimony on the part of the plaintiff was to the effect that the insured 
operated a small store, and in connection with this business ran a truck from his 
store to both Hot Springs and Little Rock, from both of which cities he hauled the 
merchandise in his truck which he sold in his store. Insured became ill about the 
4th of July, 1925, but evidently did not regard his illness as serious until about 
the 27th of that month, at which time he first consulted a doctor. The doctor ad- 
vised the insured to rest from his usual employment for a period of ten days, and 
later renewed that advice. The insured was not confined to his bed until the 15th 
of August, and even after that went to his store, over whiclt he continued to exer- 
cise supervision. Mrs. Daniel testified that her husband, the insured, “finally took 
his bed, and was confined to his room about the last of September, some time in 
September when he became worse, and was not able to go to the store. He was 
not able to work after that. He went to bed on the rest cure about August 15th.” 

The court gave, at the request of the appellant, insurance company, an instruc- 
tion which told the jury that the plaintiff could not recover if the jury found that 
the insured was not in good health or was suffering from any ailment in June, 1925, 
when the insurance was reinstated. 

The jury was told in another instruction, at the request of appellant, that, be- 
fore the plaintiff could recover, it must be found by a preponderance of the evi- 
dence “that all of the material terms of said contract were complied with by the 
deceased, and, unless you find from a greater weight or preponderance of the tes- 
timony in this case that deceased did comply with the terms of the contract, then 
the plaintiff cannot recover, and your verdict will be for. the defendant company. 

Written notice of the illness of the insured was mailed to the insurance com- 
pany on September 14, 1925, and the illness of the insured continued until Septem- 
ber 23, 1926, at which time he died. j ma 

The insuring clause of the policy contains the following relevant provisions 
as to the obligations assumed by the insurer: 
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“Section B. Disability resulting from illness which is contracted and begins 
during the life of this policy and after it has been maintained in continuous force 
for fifteen days from its date, hereinafter referred to as ‘such illness,’” and 

“Section C. Indemnity will be paid fo ‘such injury’ or ‘such illness’ only for 
the time the insured is under the professional care and regular attendance of a legally 
qualified physician or surgeon, at least once in every seven days.” du 

The insured, when he first became ill, was not under the care of a physician 
at least once in every seven days, and he did not go under such care until in Sep- 
tember, and he gave the notice within ten days of the time when he did so go under 
the regular care of a physician every seven days. The testimony shows that, while 
the insured did not run his truck after the 15th day of August, he was up and 
occasionally at his store until September. 

The policy provides for indemnity against disability, and no indemnity was to 
be paid until disability began, and the insured claimed no indemnity until he assert- 
ed his disability, and we think the jury had the right to find, from the above tes- 
timony, that the insured gave the notice within ten, days of the time when he had 
reasonably concluded that his disability had begun. The insurance was not against 
sickness merely, but against disability caused by sickness, and we conclude, there- 
fore, that the jury was warranted in finding that due notice of the disability was 
given. It is not questioned that the insured was in fact disabled by sickness dur- 
ing the entire period for which the disability benefit was claimed. 

[2] Plaintiff offered testimony to the effect that the insured was in good health 
when the policy here sued on was reinstated in June, 1925, and among the witnesses 
so testifying were L. C. Smith and W. J. Canady, and it is insisted that error was 
committed in admitting the testimony of these two witnesses. 

Smith testified that he was a soliciting agent for the Missouri State Life Insur- 
ance Company, and that he took an application from the said J. W. Daniel for a 
policy of insurance in that company in May, 1925. The witness was asked: “You 
remember that it was in May, 1925, that you took the application?” An objection 
to this question was overruled, and the witness answered: “Yes, the policy was 
issued, it seems to me, something like a week after I took the application.” The 
witness was then asked: “So far as you were able to tell at that time, Daniel was 
in good health, was he not?” An objection to this question was overruled, and 
the witness answered: “He seemed to be in as good health as any man I ever took 
an application from.” 

The witness Canady testified that he, too, was a soliciting agent for an in- 
surance company, and that he took an application from Daniel on May 15, 1925, for 
a policy, which was delivered on June 1, 1925, and that Daniel appeared to be in 
_ 7 at that time, and that witness “had to beg him about two weeks to take 
the policy.’ 

No objection appears to have been made to the questions asked Canady or to 
the answers given by him, and the questions asked the witness Smith appear to be 
competent. It was competent for any witness who knew the insured at the time 
of his reinstatement to testify that the insured appeared then to be in goo’ health, 
and the incident related by the witness about taking the application of Daniel in 
May, 1925, is a mere circumstance fixing the time at which the applicant appeared 
to be in good health. No objection was made to the testimony upon the ground 
that jt would not be competent to prove that the insured was in good health by 
Proving that another insurance company had issued a policy about the time of the 
reinstatement. The court would, no doubt, have instructed the jury that the testi- 
-_ was not competent for that purpose, had such a request been made, but it was 
not. 

The testimony warranted the jury in finding that a proper notice of disability 


was given, and, as no error appears in the record, the judgment must be affirmed, 
and it is so ordered. 
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MASSACHUSETTS BONDING & INS. CO. v. CHAPMAN. (No. 228.) 
Supreme Court of Arkansas. Feb. 27, 1928. 
3 Southwestern Reporter (2d) 18. 

1. INSURANCE—ACCIDENT INSURANCE COMPANY HELD CHARGE. 
ABLE WITH KNOWLEDGE OF SOLICITING AGENT THAT APPLI- 
CANT, CLASSIFIED AS PASSENGER BRAKEMAN, ALSO WORKED 
AS FREIGHT BRAKEMAN. : 
Where applicant for accident insurance explained to soliciting agent of insur- 

ance company that he was working part time as freight brakeman and part time 

as passenger brakeman, in accordance with applicant’s duty to explain his occupa- 
tion fully, notice to soliciting agent became the knowledge of the company, though 
occupation was classified as that of passenger brakeman. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 


2. INSURANCE—APPLICANT FOR INSURANCE STATING OCCUPATION 
AS PASSENGER AND FREIGHT BRAKEMAN COULD ASSUME 
CLASSIFICATION AS PASSENGER BRAKEMAN WAS PROPER. 
Applicant for accident insurance, who stated to soliciting agent that he worked 

part time as freight brakeman as well as) passenger brakeman, had right to assume 

that he was properly classified as passenger brakeman under terms of policy issued 
and delivered to him. 
(For other cases, see Insurance, Dec. Dig. § 378[1].) 


3. INSURANCE—LOSS PAID APPLICANT STATING OCCUPATION AS 
FREIGHT AND PASSENGER BRAKEMAN, FOR ACCIDENT SUS- 
TAINED AS FREIGHT BRAKEMAN, AS PROOFS SHOWED, HELD 
—_ BY INSURANCE COMPANY CLAIMING MIS- 
Where applicant for accident insurance stated to soliciting agent that he was 

working both as passenger and as freight brakeman, and where, under policy clas- 

sifying him as passenger brakeman, insurance company paid loss on basis of proof 
showing insured was injured while working on freight train, there being no fraud 
or misconduct on insured’s part, company was not entitled to recover payment on 
ground of mutual mistake, or mistake on its part due to ignorance by reason of 
fact that insured was at time of accident engaged as freight brakeman. 

(For other cases, see Insurance, Dec. Dig. § 601.) 


Appeal from Circuit Court, Pulaski County;' Richard M. Mann, Judge. 

Action by the Massachusetts Bonding & Insurance Company against C. G. 
Chapman. Judgment for defendant, and plaintiff appeals. Affirmed. 

Massachusetts Bonding & Insurance Company instituted this action in the 
circuit court against C. G. Chapman to recover the sum of $690, alleged to have 
been paid the defendant by mistake upon an accident insurance policy. The defend- 
ant denied all the material allegations of the complaint. 

According to the evidence adduced by the plaintiff, it issued an accident policy 
to C. G. Chapman in the sum of $1,000 on the 18th day of October, 1926. Chapman 
made a written, application for the insurance in which he stated his occupation to 
be that of passenger brakeman. On the 3d day of November, 1926, Chapman started 
to go out on a freight run and was injured by falling under the freight train before 
he got on it and had reported to the conductor. He was injured so badly that his 
left leg had to be amputated just above the ankle. His sister made proof of loss 
for him under the direction of E. L. Bloom, a soliciting agent of the plaintiff, who 
had also taken the application for the insurance. In the proof of loss, it was 
stated that Chapman was injured while working as a brakeman on a freight train. 
On the 6th day of December, 1926, the plaintiff paid Chapman $989 in full settle- 
ment of all his present and future claims under the policy. 

According to the testimony of R. H. Brusoe, superintendent of the claim 
department of the plaintiff company, this payment was made by mistake. E. L. 
Bloom was only a soliciting agent, and had no authority to change any qualification, 
classification, or an occupation, limit of risk, or rate of premium. He was not 
authorized to make a settlement with Chapman. He made the payment thinking 
that Chapman had been properly classified as a passenger brakeman, and did not 
know that his occupation had been changed to that of freight brakeman at the 
time he was injured. 

C. G. Chapman was a witness for himself. According to his testimony, he 
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explained to the agent of the plaintiff company that he was working as freight 
brakeman, passenger brakeman, and train baggageman. E. L. Bloom, the solicitin 

agent, told him that he was entitled to be classified as a passenger brakeman, aa 
for that reason his occupation was so written in the application. Bloom told him 
that, if he ever quit passenger work, he would have to change it to fréight brake- 
man. Bloom also told him that, if he got hurt while on a freight train, he would 
get the full value of the policy just the same. 

The policy contains a provision as follows: 

“This policy includes the indorsements and attached papers, if any, and con- 
tains the entire contract of insurance except as it may be modified by the com- 
pany’s classification of risk and premium rates in the event that the insured is 
injured or contracts sickness after having changed his occupation to one classified 
by the company as more hazardous than that stated in the policy, or while he is 
doing any act or thing pertaining to any occupation so classified except ordinary 
duties about his residence or while engaged in recreation, in which event the com- 
pany will pay only such portion of the indemnities provided in the policy as the 
premium would have purchased at the rate but within the limits so fixed by the 
company for such more hazardous occupation.” 

Chapman was paid the amount under the policy which he should have received 
if he had lost his leg while working as a passenger brakeman. 

The jury returned a verdict for the defendant; and, from the judgment ren- 
dered, the plaintiff has duly prosecuted an appeal to this court. 

Sam Robinson, of Little Rock, for appellant. 

Raymond Jones, of Little Rock, for appellee. ; L 

Hart, C. J. (After stating the facts as above). [1] According to the evidence 
for the defendant, the soliciting agent of the insurance company had full knowl- 
edge of the fact that he was working part of the time as a freight brakeman and 
part of the time as a passenger brakeman at the time the policy was applied for 
by him and issued by the company. It was his duty to explain fully his occupa- 
tion, and the notice to the soliciting agent became the knowledge of the company. 
American National Ins. Co. v. Hale, 172 Ark. 958, 291 S. W. 82, and cases cited; 
Bankers’ Reserve Life Co. v. Crowley, 171 Ark. 135, 284 S. W. 4; and Old Colony 
Life Ins. Co. v. Julian (Ark.) 299 S. W. 366. ' 

[2, 3] Chapman testified that he told the soliciting agent of the plaintiff that 
he was working both as a passenger and as a freight brakeman at the time he 
applied for the insurance. He is corroborated in this testimony by another witness 
who was present, and no denial thereof is made by the soliciting agent. Chapman 
then had a right to assume that when the company issued the policy and delivered 
it to him that he was properly classified as a passenger brakeman under its terms. 
It is true he was injured while starting out on a freight run, but this was only a 
temporary change, and he was still in the service of the railroad company as a 
passenger brakeman just as he was when the policy was issued. He stated in his 
proof of loss that he wa injured while working on a freight train. This put the 
company upon notice of that fact, and, notwithstanding this, it paid him under 
his classification as a passenger brakeman. Under these circumstances, it cannot 
be said that the payment was made under a mutual mistake. Chapman thought 
that he was entitled to be paid as for an injury to a passenger brakeman and that 
he had been properly classified as such when the policy was issued. Neither can it 
be said that the payment was made under mistake on the part of the company 
coupled with fraudulent conduct on the part of Chapman. It is not claimed that 
he was guilty of any fraudulent conduct. At least there is no proof whatever 
tending to show such to be the fact. So far as the record discloses, Chapman 
acted in the utmost good faith throughout the whole transaction. 

The contention of the plaintiff is that the payment was made because of a 
—— on its part due to its ignorance of the facts, entitling it to avoid the 
policy. 

In discussing a question of this sort in National Life Insurance Co, v. Minch, 
53 N. Y. 144, the court said: 


“A policy of insurance is an executory contract. The time for insisting upon 
the breach of any warranty contained in the original application was when the 
claim was made for the execution of the contract. Mere ignorance of a fact 
which might have enabled the company to defend an action upon the policy on 
account of such breach is not such a mistake of fact as will enable it to recover 
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back the money. It will be presumed that the company either knew the fact or 
intended to waive any such defense, and voluntarily paid the money. Otherwise 
there would be no end to controversy and litigation, and the party receiving the 
money would hold it subject to a lawsuit until the statute of limitations inter- 
vened.” 

This rule has been applied according to varying facts in other cases. Smith 
v. Glens Falls Ins. Co., 62 N. Y. 85; Stache v. St. Paul Fire & Marine Ins, Co., 
49 Wis. 89, 5 N. W. 36, 35 Am. Rep. 772; and Kansas City Life Ins. v. Blackstone 
(Court of Civil Appeals of Texas) 143 S. W. 702. 

The plaintiff was not induced to issue the policy because of any fraud practiced 
upon it, and it does not claim it was induced to make the payment to the defendant 
because of any misconduct on his part. It had notice of facts which, if pursued 
with ordinary diligence, would have led to a full discovery of everything connected 
with the issuance of the policy. Hence it cannot urge that it made the payment by 
mistake on account of lack of knowledge. 

It follows that the judgment of the circuit court was correct, and it will there 
fore be affirmed. 


MUTUAL BEN. HEALTH & ACCIDENT ASS’N v. TILLEY (No. 251.) 
Supreme Court of Arkansas. March 5, 1928. 
3 Southwestern Reporter (2d) 320. 

1. INSURANCE—CONFLICTING TESTIMONY PRESENTED JURY QUES- 
TION WHETHER INSURED WAS SHOT BY BENEFICIARY IN SELF- 
DEFENSE OR UNLAWFULLY KILLED, SO AS TO PERMIT RECOV- 
ERY BY ADMINISTRATOR UNDER ACCIDENT POLICY. 

In action by administrator of insured to recover on accident policy for death 
of insured, shot by wife who was beneficiary under policy, contradiction between 
testimony of wife claiming to have unlawfully shot husband, and testimony of 
wife’s stepson that wife shot in self-defense, presented question of fact for jury 
_ whether insured was unlawfully killed so as to authorize recovery under 
policy. 

(For other cases, see Insurance, Dec. Dig. 668[11].) 


3. INSURANCE—WHERE KILLING OF INSURED BY BENEFICIARY WAS 
INTENTIONAL AND NOT JUSTIFIED, IT WAS “ACCIDENTAL” 
WITHIN ACCIDENT POLICY. 

In action by administrator of insured to recover on accident policy for death 
of insured shot by wife who was beneficiary under policy, where jury found that 
killing was intentional but not justified, such killing was accidental within policy 
providing for payment if insured dies through “accidental” means. 

(For other cases, see Insurance, Dec. Dig. § 464.) 


4. INSURANCE—RECOVERY UNDER ACCIDENT POLICY FOR DEATH 
OF INSURED KILLED BY BENEFICIARY REQUIRED SHOWING 
THAT KILLING WAS ACCIDENTAL. 

In action by administrator of insured killed by beneficiary to recover under 
policy providing for payment if insured dies through accidental means, no liability 
— under policy unless administrator showed that killing of insured was acci- 

ental. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


5. INSURANCE—PROOF OF DEATH HELD NOT REQUIRED WHERE 
INSURER DENIED LIABILITY UNDER POLICY WITHIN TIME FOR 
MAKING PROOF. 

Where insurance company sued on accident policy denied liability under policy 
to any one within time when proof of death might have been made, it was not 
necessary to make such proof. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Appeal from Circuit Court, Conway County; J. T. Bullock, Judge. 


Action by J. A. Tilley, administrator of the estate of James Richard Holder, 
deceased, against the Mutual Benefit Health & Accident Association. Judgment for 
plaintiff and defendant appeals. Affirmed. 

See, also, 298 S. W. 215. 

Strait & Strait, of Morrillton, for appellant. 
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Edward Gordon, of Morrillton, for appellee. 

Situ, J. The appellant insurance company issued to James Richard Holder 
an accident policy in the sum of $1,000, whereby it agreed to indemnify the insured 
against certain disabilities, and, in the event of his accidental death, to pay the 
wife of the insured the sum of $1,000. The policy contained the following provision, 
among others: 

“If the insured shall, through accidental means, sustain bodily injuries as 
described in the insuring clause, which shall, independently and exclusively of disease 
and all other causes, immediately, continuously and wholly disable the insured from 
the date of the accident and result in any of the following specific losses within 
thirteen weeks, the association will pay in lieu of all other indemnity: * * * For 
loss of life, $1,000.” 

Indemnities were also provided for certain disabilities which might not result 
in death, 

The insured was shot and killed by his wife, the beneficiary, and she brought 
a suit after the company had denied all liability and waived the time within which 
suit might be brought, and, upon the trial of that action, there was a verdict and 
judgment in favor.of the insurance company. Thereafter the administrator of the 
insured’s estate brought a suit in the chancery court, in which he sought to recover 
upon the policy and to have the proceeds thereof declared a trust fund. It appears 
that, at the conclusion of this trial, when the chancellor indicated that he would 
find for the defendant, the plaintiff administrator elected to take a nonsuit, and 
the cause was then dismissed. 

Thereafter the administrator brought the present suit for the benefit of the 
estate of the insured, and alleged that the insured had been unlawfully killed by 
the beneficiary named in the policy. There was a verdict and judgment for the 
plaintiff for the amount of the policy, with the statutory penalty and an allowance 
for attorney’s fees, and this appeal is from that judgment. 

At the trial from which this appeal comes, witnesses detailed the circumstances 
under which the deceased had been killed—this testimony being to the effect that 
the insured and his wife had quarreled; that she left his home and went to that 
of her mother, to which place the insured followed her, and that he there forcibly 
took from her their baby and carried it back to their home; that she followed 
crying and begging for the return of the child, and, when they arrived at their 
home, her entreaty being ignored, she unlawfully shot and killed the insured. 

[1] There was testimony contradicting that of Mrs. Holder and her stepson, 
a son of the insured by a former marriage, given at the trial from which this 
appeal comes, which tended to show that in the first suit on the policy Mrs. Holder 
had shown that she killed her husband in self-defense. This contradiction presented 
a question of fact for the jury, and upon this question the court charged the jury 
as follows: 

“The court instructs vou that, the contract being an accident policy, and Lillie 
Ethel Holder, the assured’s wife, being the beneficiary named therein and alive 
at the time of his death, the plaintiff, as administrator of the estate of James Richard 
Holder cannot recover in this case unless you find from; the testimony that he was 
purposely and unlawfully killed by his wife, that he himself did not, by his own 
misconduct engage in or voluntarily enter the encounter which resulted in the 
injury causing his death.” ; 

[2] Other instructions given by the court elaborated the proposition that the 
administrator could not recover unless it was shown by the testimony that the 
beneficiary named in the policy had unlawfully killed, the insured. We must there- 
fore assume that the jury found the fact to be that the beneficiary unlawfully 
killed the insured, and that the killing, while intentional, was not justified. Upon 
this finding was the plaintiff entitled to recover? 

Appellant insists that the killing, while intentional, was justified, and insists 
that there can be no recovery, and the following cases are cited in support of, that 
contention: A&tna Life Ins. Co. v. Little. 146 Ark. 70, 225 S. W. 298; Metropolitan 
Casualty Ins. Co. v. Chambers, 136 Ark. 84, 206 S. W. 64; State Life Ins. Co. 
v. Ford, 101 Ark. 514, 142 S. W. 863. : 

[3] In reply to this contention, it may be said that the jury has found, under 
the instructions referred to above, that the killing’ was intentional but not justi- 
fied. This being true, the killing was “accidental” within the meaning of the lan- 
guage employed in the policy sued on. 
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In Maloney v. Maryland Casualty Co. 113 Ark. 174, 167 S. W. 845, it was 
held that, if an injury occurs without the agency of the insured, it is “accidental, 2 
even though it may have been brought about designedly by another person. The 
question was again raised in the case of Harrison v. Interstate Business Men’s 
Accident Association, 133 Ark. 163, 202 S. W. 34, where it was held after a review 
of the authorities, that (to quote a syllabus) : 

“If an injury occurs without the agency of the insured, it will be held to be * 
accidental,’ even though it may be brought about designedly by another person.” 

The case of Henry v. Knights & Daughters of Tabor, 156 Ark. 165, 246 S. W. 
17, was a suit upon an ordinary life policy, and the facts were that the beneficiary 
had killed the insured. It was there held that the beneficiary, having willfully 
killed the insured, could not recover on the policy, but that a recovery might be 
had for the benefit of the insured’s estate. This holding was made upon the ground 
that, while public policy prevented the beneficiary in a policy who had willfully 
murdered the insured from collecting the insurance, public policy did not extend 
further than was necessary to prevent the felon from reaping the benefit of his 
one that the proceeds of such a policy are payable to the estate of the 
insured. 

[4] The instant suit is prosecuted upon the theory that, while the beneficiary 
willfully killed the insured, and that she cannot recover the proceeds because it 
would be contrary to public policy to permit her to do so, but, as the policy sued 
on is an accident, and not an ordinary life, policy, it was essential that plaintiff 
show that the killing was accidental, as that term is defined in the cases above cited, 
before the administrator could recover. In other words, there was no liability 
to any one unless the showing was made that the killing was accidental. The 
instructions required the jury to make this finding of fact before returning a verdict 
in plaintiff's favor, and, as that verdict was returned, we must assume that finding 
was made, and, as the testimony is legally sufficient to support that finding, the 
judgment must be affirmed. 

[5] It is insisted that no proof of death was made; but, inasmuch as the com- 
pany, within the time when proof might have been made, denied liability under 
the policy to any one, it was not necessary to make this proof. 

As no error appears, the judgment must be affirmed, and it is so ordered. 


BOYER v. UNITED STATES FIDELITY & 
GUARANTY CO. (two cases.) (Ciy. 5795.) 
District Court of Appeal, Second District, Division 1, California. March 27, 1928. 
266 Pacific Reporter 307. 
2. INSURANCE—INSURANCE POLICIES ARE GOVERNED BY SAME 
GENERAL RULES AS ALL CONTRACTS. 


Insurance policies are governed by the same general rules which pertain to 
all contracts. 


(For other cases, see Insurance, Dec. Dig. § 124.) 

3. INSURANCE—MEETING OF MINDS IS PREREQUISITE TO VALID 
INSURANCE POLICY. 

To execute a valid insurance policy, there must be a meeting of the minds. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

4. INSURANCE—PARTIES TO INSURANCE CONTRACT MAY MAKE 
ANY AGREEMENTS THEY SEE FIT, AND COURTS WILL ENFORCE 
TERMS THEREOF, IF NOT AGAINST PUBLIC POLICY OR SPECIFIC 
LAW. 

Subject to rule that provisions of insurance policy must not be against public 
policy or in contravention of specific provisions of law, parties to contract may 
make such agreements as they see fit, and courts will enforce terms mutually agreed 
upon. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

5. INSURANCE—LIFE POLICY AND APPLICATION CONSTITUTE CON- 
TRACT. 


Life insurance policy and the application therefor constitute the contract. 
(For other cases, see Insurance, Dec. Dig. § 151[2].) 
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6 INSURANCE—WORDS “RELATIONSHIP BROTHER” IN APPLICA- 
TION FOR LIFE POLICY, HELD “STATEMENT” WITHIN AGREE- 
MENT THAT ANY FALSE STATEMENT WITH INTENT TO DE- 
CEIVE WOULD BAR RECOVERY. 

In woman’s application for life insurance policy, naming man as beneficiary, 
words “Relationship Brother,” first of which was printed and second typewritten, 
held a “statement” within preceding agreement that recovery would be barred “if 
any one of the following statements * * * is false and made with intent to de- 
ceive.” 

(For other cases, see Insurance, Dec. Dig. § 298.) 

i orien CAN ENFORCE ONLY AGREEMENTS MADE BY 
PARTIES. 

Court can enforce only such agreements as were made by the parties to the 
contract. 

8 INSURANCE—FALSE STATEMENT IN WOMAN’S APPLICATION FOR 
LIFE POLICY THAT MALE BENEFICIARY WAS HER BROTHER 
HELD MADE WITH INTENT TO DECEIVE WITHIN AGREEMENT 
BARRING RECOVERY IN SUCH CASE (CIV. CODE, § 1709). 
Statement in woman’s application for life insurance policy that male benefici- 

ary, who was only a friend, was her brother, held not a mere mistake, but made 

“with intent to deceive” within preceding agreement that recovery would be barred 

if any of following statements were false and made with such intent, though not 

made with intent to injure insurer; latter’s position being altered to its risk within 

Civ. Code, § 1709. 

(For other cases, see Insurance, Dec. Dig. § 298.) 


9, INSURANCE—MATERIALITY OF FALSE STATEMENT INTENDED TO 
DECEIVE IS IMMATERIAL, WHERE POLICY BARS RECOVERY IF 
FALSE STATEMENT IS MATERIAL TO ACCEPTANCE OF RISK 
“OR” MADE WITH INTENT TO DECEIVE. 

Where woman’s application for life insurance policy provided that any false 
statement would bar recovery, if material to acceptance of risk “or” made with 
intent to deceive, materiality of false statement that male beneficiary was applicant’s 
brother is immaterial, if made with such intent. 

(For other cases, see Insurance, Dec. Dig. § 298.) 


12, INSURANCE—MATERIALITY OF STATEMENTS IN APPLICATIONS 
FOR INSURANCE POLICIES IS GENERALLY FOR JURY, UNLESS 
EVIDENCE IS SO CLEAR AND UNCONTRADICTED AS TO MAKE 
IT MATTER OF LAW. 

Generally, materiality of statements in applications for insurance policies is a 
question for the jury, unless evidence is so clear and uncontradicted a to make it 
a matter of law. : 

(For other cases, see Insurance, Dec. Dig. 668[6].) 

13. INSURANCE—ONE INDUCING ISSUANCE OF VOID POLICY BY 
DECEITFULLY FALSE STATEMENT CANNOT COMPEL INSURER 
TO ACCEPT RISK AND REVIVE POLICY BY CHANGING BENE- 
FICIARY (CIV. CODE, § 2612). 

One practicing deceit on insurance company by making false statement in 
application, thereby inducing issuance of policy, which is void from beginning under 
Civ. Code, § 2612, cannot thereafter compel company to accept risk and revive 
policy by merely changing beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

Appeals from Superior Court, San Diego County; W. P. Cary, Judge. 

Actions, consolidated for trial, by G. M. Boyer, as administrator of the estate 
of Dora Mockabee Rose, deceased, against the United States Fidelity & Guaranty 
canner. Judgments for plaintiff, and defendant appeals. Reversed and remanded 
with directions. 


Joe Crider, Jr., of Los Angeles, and H. W. B. Smith, of San Francisco, for 
appellant. 


L. N. Turrentine, of San Diego, and Perry F. Backus, of Los Angeles, for 
respondent. 
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Woop, Justice pro tem. Defendant issued to Dora M. Rose an accident insurance 
policy on August 16, 1920, in the principal sum of $15,000. Dr. C. E. Calm was 
named as beneficiary in the policy. On August 19, 1920, Charles Emil Calm, the 
same Calm named as beneficiary in the Rose policy, applied for and obtained 
from the defendant an accident policy in the principal sum of $15,000; the benefi- 
ciary being Dora M. Rose. At the expiration of one year from, the receipt of her 
policy, Dora M. Rose, by rider attached thereto, changed the beneficiary to her 
estate. On May 22, 1923, Dora M. Rose and Dr. C. E. Calm were killed in an 
automobile accident; Dora M. Rose surviving Dr. Calm by two hours. ‘The admin- 
istrator of the estate of Dora M. Rose filed two actions to recover the policies, 
By stipulation, the actions were tried together before the court without a jury, 
and the same evidence was received in both cases. Appeals by defendant in both 
actions are now before us. The determination of the cases depends upon the 
construction to be given to the written applications for the policies signed by the 
insured in view of the stipulated facts and uncontradicted testimony. At the head 
of each of the applications, we find these words: 

“TI hereby apply to the United States Fidelity & Guaranty Company for a policy 
to be based upon the following representation of facts: I understand and agree 
that the right to recovery under any policy which may be issued upon the basis 
of this application shall be barred in the event that any one of the following 
statements, material either to the acceptarice of the risk or the hazard assumed by 
the company is false, or in the event that any one of the following statements 
is false and made with intent to deceive. I agree that this application shall not 
be binding upon the company until accepted either by the secretary at the home 
office or by an agent duly authorized to issue policies.” 

Then follow fifteen items, all in narrative form except the eighth. In these 
items the applicants set forth personal data such as is usually found in applications 
for insurance policies, the first giving the name of the insured, the second, the 
residence, etc. Item 8 of the Rose application is as follows: 

“Policy to be paid in case of death by accident under its provisions to Dr. 
C. E. Calm. Resident California Club. Relationship Brother. Age, 55.” 

After the fifteenth item, the date appears, followed by the signature of the 
applicant. In the application signed by Dr. Calm three days later, the same words 
are found, except for the variations occasioned by supplying the personal data 
of the applicant. In item 8, Dr. Calm named Dora M. Rose as the beneficiary, 
and gave the relationship as that of sister. It was stipulated at the trial that Dr. 
Calm and Dora M. Rose were not brother and sister. By the testimony of Ruby 
Aikman, the driver of the automobile at the time of the accident, it was shown 
that the witness knew Dr. Calm and Dora M. Rose for some time before either 
of them made application to the defendant; that they introduced themselves to 
her, and represented to her that they were friends and not brother and sister. 
It was further shown that, at the time the applications were presented to defendant, 
Dr. Calm was a married man. The administrator of the estate of Dora M. Rose 
promptly furnished defendant with written proof of the accidental deaths; where- 
upon defendant investigated the facts and learned that Dr. C. E. Calm and Dora 
M. Rose were not brother and sister. Defendant then tendered to the adminis- 
trator the amount of the premiums paid, and served written notice that the policies 
were void. The tender was refused. 

[1] At the trial, defendant produced two witnesses, Warren Griffith and George 
A. Calkins, who qualified as experts in matters of insurance, and testified that, 
according to the usage and custom of insurance companies, in August, 1920, appli- 
cations for insurance would not be accepted if made under the circumstances shown 
in evidence. They further testified that they were of the opinion that the state- 
ments contained in the applications to the effect that Dr. Calm was a brother of 
Dora M. Rose were material to the acceptance of the risk and to the hazard assumed 
by the defendant. At the close of the evidence, that part of their testimony giving 
their opinion on the subject of the materiality of the statements was stricken out 
by the court upon motion of plaintiff. The court did not err in so doing. 25 Cyc. 
937. In Penn Mutual Life Ins. Co. v. Mechanic’s Savings Bank & Trust Co. 
(C. C. A.) 72 F. 413, 38 L. R. A. 33, 70, it is said: 


“The great weight of authority in this country, however, is against the view 


that an insurance expert may be asked his own opinion whether the undisclosed 
or misrepresented facts were material to the risk. * * * The better authorities, 
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however, seem to sustain the rule that the insurance experts may testify concern- 
ing the usage of insurance companies generally in charging higher rates of premium 
or in rejecting risks, when made aware of the fact claimed to be material.” 

[2-5] Insurance policies are governed by the same general rules which pertain 
to all contracts. There must be a meeting of the minds. Subject to the rule 
that their provisions must not be against public policy or in contravention of specific 
provisions of law, parties to the contract may make such agreements as they see 
fit, and the courts will enforce the terms mutually agreed upon. The policy and 
the application therefor constitute the contract. In McKenzie v. Scottish U. & N. 
Ins. Co., 112 Cal. 556, 44 P. 924, the court said: 

“Parties may contract as they please. When a condition precedent is adopted 
by them in their contract, the courts will not inquire as to its wisdom or folly. 
* * * In Wood v. Hartford Ins. Co., 13 Conn. 533, 35 Am. Dec. 92, a leading case 
on the subject of warranty, Sherman, J., said: ‘If a house be insured against fire, 
and the language of the policy is “warranted, during the policy, to be covered 
with thatch,” the insurer will be discharged if, during the insurance, the house be 
covered with wood or metal, although his risk is diminished; for a warranty 
excludes all argument in regard to its reasonableness, or the probable intent of 
the parties.’ ” 

Tn Jeffries v. Life Ins. Co., 22 Wall, 47, 22 L. Ed. 833, this language is found: 

“It is the distinct agreement of the parties, that the company shall not be 
deceived to its injury or to its benefit. The right of an individual or a corporation 
to make an unwise bargain is as complete as that to make a wise bargain. The 
right to make contracts carries with it the right to determine what is prudent and 
wise, what is unwise and imprudent, and upon that point the judgment of the indi- 
vidual is subject to that of no other tribunal.” 

[6] In her application for the policy, Dora M. Rose agreed that recovery 
would be barred “if any one of the following statements * * * is false and made 
with intent to deceive.” If the words “Relationship Brother” constitutes a “state- 
ment,” and were made “with intent to deceive,” plaintiff cannot, in view of the 
rule just set forth and the stipulation of the parties, prevail in the action. It 
is not necessary to decide whether the words amount to a warranty or representa- 
tion, since the contract uses the word “statement.” The entire application consists 
of fifteen items, preceded by the agreement hereinabove set forth and followed 
by the signature of the applicant. Item 8 appears in the midst of the others, 
all of which contain statements of fact. If it were in narrative form, there could 
be’no doubt but that a statement was made. For instance, if the language used 
were “the relationship is that of brother,” it could not possibly be contended that 
a statement was not made. Manifestly the two words “Relationship Brother” were 
used for the sake of brevity. Plaintiff has attached to his brief an exact copy 
of the application. It appears therefrom that the word “Relationship” is printed 
and the word “Brother” is in typewriting. By filling in the space following the 
word “Relationship” as she did, the applicant doubtless meant to state to defendant 
that Dr. Calm bore the relation of brother to her. It was clearly the intention 
of the defendant to obtain, and of the applicant to impart, information on the 
subject of the relationship between the insured and the beneficiary. Considering 
the application as a whole, we are of the opinion that the applicant intended that 
all of the matter set forth over her signature was given to the defendant as’ infor- 
mation and as such was to be treated as statements. 


[7,.8] Next is presented the question whether the statement concerning the 
relationship of the beneficiary was made “with intent to deceive.” Plaintiff argues 
that, in order to bar a recovery, there must be shown an intent to injure defendant. 
It was not so provided in the contract, and as has been seen, the court can enforce 
such agreements only as were made by the parties. If the parties had agreed that 
the intent referred to in the application was an intent to deceive the company 
to its injury, it would have been a simple matter to add to the application appro- 
Priate language to that effect after the word “deceive.” Such language, embracing 
a different idea and an additional condition, cannot be supplied by the court. Doubt- 
less the parties meant to agree that, if the false statement were made knowingly 
and intentionally, the recovery would be barred. If, on the other hand, the state- 
ment were made inadvertently, it would not bar recovery, even though false, 
because there would be no intent to deceive. An example of such a false statement 
could be found in an error on the point of the age or the residence of the bene- 
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ficiary. Erroneous statements by Dora M. Rose in her application that Dr. Calm 
was 54 rather than 55 years of age, and that he lived at a club other than the 
California Club, would doubtless be false statements, but not necessarily made 
with intent to deceive. They might be mistakes resulting from incorrect informa- 
tion on the part of the applicant. The statement on her part, however, that Dr. 
Calm, a married man and only a friend, bore the relation of brother to her could 
not possibly have been a mere mistake. There could be no inadvertence here. She 
must have intentionally stated as true that which she knew to be untrue. Section 
1709 of the Civil Code provides: 

“One who willfully deceives another with intent to induce him to alter his 
position to his injury or risk, is liable. * * * ” 

[9-11] Here the position of defendant was altered to its risk, and this was 
brought about by the false statement of the applicant, which must have been 
intentionally and willfully made. Plaintiff cannot escape the result of the provision 
of the application by claiming that the false statement was not material, if indeed 
it be held that the statement in question was immaterial, since the contract pro- 
vided that a false statement would void the policy in either of two events, if the 
false statement should be material to the acceptance of the risk, or, if made with 
intent to deceive. By the plain agreement of the parties, the materiality of the false 
Statement is of no consequence if it was made with the intent to deceive. It is 
a matter of common knowledge that one may not obtain an insurance policy upon 
the life of another in whom the applicant has no insurable interest. It is not 
so generally known, however, that the rule is otherwise where the applicant obtains 
the policy on his own life. 14 Cal. Jur. 468; 14 R. C. L. 920. It can be well 
argued that the applicant in the case at bar made the false statement in question 
in the fear that the application would be refused if the truth were known. Such 
action on her part would certainly be taken with intent to deceive. Our conclusion 
on this point will necessitate a reversal of the judgment, notwithstanding the find- 
ing of the trial court: 

“That the description of the beneficiary Dr. C. E. Calm as a brother of the 
insured, Dora M. Rose, when he was not a brother was not a statement material 
either to the acceptance of the risk or to the hazard assumed by the defendant, 
or a false statement made with intent to deceive the defendant.” 

It is the duty of the court to construe written instruments as a matter of law 
The facts, which are extremely simple, were established by stipulation or by undis- 
puted testimony. There was nothing for the trial judge to do as a trier of fact. 
His duty was to draw a legal conclusion from the instrument before him and 
the stipulation as to the relationship between the insured! and the beneficiary. That 
a false statement was made with intent to deceive is the only reasonable conclusion 
that can be drawn therefrom. What has been said with reference to the applica- 
tion for the Rose policy applies with equal force to the application of Dr. Calm. 

[12] Counsel for defendant contends that a reversal should be ordered on the 
further ground that the false statement was material to the acceptance of the risk 
or to the hazard assumed. He points to the testimony of the expert witnesses that, 
according to the usage and custom of insurance companies, an application would 
be rejected if the company should discover that a false statement as to relationship 
had been made. He argues that, since no evidence in conflict appears, the finding 
on the subject of materiality is not sustained. The witness Calkins testified: 

“Well, the question would immediately come into my mind, which would influence 
me as to the issuance of that policy, that the character of a person who would 
deliberately lie to me on an important matter of that kind, that there might be 
certain relationships that would increase the hazard—and to make you understand 
it, if I can put it that way a little more clearly just what I mean—there is pos- 
sibilities, strong possibilities, under these conditions, those certain ones, perhaps 
relations are not what they should be, and the character of such a person is not 
just as clearly good as it should be, it would be. I would judge, from making 
such statements to me, there might be third and fourth parties come in there that 
might cause a hazard there that I would not look on favorably for the issuance of 
the policy; do you get what I mean? 


“Q. What would such a hazard be, for example, have you got any concrete 
idea of what such a hazard would be? A. Well, I know of such hazards that 
have been carried, out in life more than once, where a jealous wife or husband or 
relative have appeared on the scene and there has been trouble.” 
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Section 2565 of the Civil Code provides: ; 

“Materiality is to be determined not ‘by the event, but solely by the probable 
and reasonable influence of the facts upon the party to whom the communication 
is due, in forming his estimate of the disadvantages of the proposed contract, or 
in making his inquiries.” 

The authorities on this angle of the case are not harmonious. Defendant cites 
the case of Gaines v. Fidelity & Casualty Co. of New York, 93 N. Y. App. Div. 
524, 87 N. Y. S. 821, in support’ of its contention, while plaintiff cites Lampkin v. 
Travelers’ Ins. Co., 11 Colo. App. 249, 52 P. 1040, which appears to support his 
view. There is also a lack of entire harmony in regard to the respective functions 
of court and jury in determining the materiality of statements in applications for 
insurance policies. The prevailing rule seems to be, however, that the materiality 
of such statements is a question for the jury, subject to the qualification that the 
evidence may be so “clear and uncontradicted” that the materiality is a matter 
of law. Everett v. Standard Accident Ins. Co., 45 Cal. App. 332, 187 P. 996; 
Union Indemnity Co. v. Dodd (C. C. A.) 21 F. (2d) 709, decided September 24, 
1927. We do not consider it necessary for us to pass upon the questions involved 
in defendant’s contention concerning the asserted materiality of the false state- 
ments, since the judgments must be reversed on the ground that the statements 
were made with intent to deceive. 

[13] It cannot be successfully argued that the situation of the parties was 
changed by the act of Dora M. Rose in changing beneficiaries a year after the 
policy was issued. Section 2612 of the Civil Code is as follows: 

“A breach of warranty, without fraud, merely exonerates an insurer from 
the time that it occurs, or where it is broken in its inception prevents the policy 
rom attaching to the risk.” 

In Wolverine Brass Works v. Pacific Coast Casualty Co. 26 Cal. App. 183, 
146 P. 184, it is said: 

“The above-mentioned. warranties being false, the policy issued in reliance 
upon them was in our opinion, void ab initio.” 

One who has practiced deceit upon an insurance company by making a false 
statement and thus has induced the issuance of a void policy cannot thereafter, 
by merely changing the beneficiary, compel the company to accept her as a risk 
and give life to the void policy. 

_ [14] A new ‘trial will not be necessary. By section 956a of the Code of 
Civil Procedure (added by St. 1927, p. 583) we are authorized to amend the find- 
ings of the trial court. It is ordered that the following be stricken from finding 
XV of the findings of fact in the action on the policy of Dora M. Rose, No. 41611 
of the superior court: 

“That the description of said Dr. C. E. Calm as her brother was not material 
to the acceptance of the risk and to the hazard assumed by the defendant, and 
that it was not material to the acceptance of the risk or to the hazard assumed 
by the defendant; that the fact that said beneficiary was described as the brother 
of the insured did not increase the risk and hazard, or risk or hazard assumed by 
defendant; that defendant did not rely upon the description in said application con- 
cerning the relationship of the beneficiary to the insured; and that the said bene- 
ficiary was not described as a brother of the insured with the intent to deceive 
the defendant, and that defendant was not thereby deceived or injured.” 

_ It is further ordered that the following be stricken from the findings of fact 
in the action on the policy of C. E. Calm, No. 41612 of the superior court: 


“That said Charles Emil Calm did not deceive or defraud defendant in any 
manner or particular in obtaining said contract or policy of insurance” in finding 
XVI, and “that the description of said Dora M. Rose, as his sister, was not ma- 
terial to the acceptance of the risk and to the hazard assumed by the defendant, 
and that it was not material to the acceptance of the risk or to the hazard assumed 
by the defendant; that the fact that said beneficiary was described as the sister 
of the insured did not increase the risk and hazard, or risk or hazard assumed by 
defendant ; that defendant did not rely upon the description in said application 
concerning the relationship of the beneficiary to the insured, and that the said 
beneficiary was not described as a sister of the insured with the intent to deceive 
oY oe and that defendant was not thereby deceived or injured” in finding 


The judgments are reversed. It is further ordered that the cause be remanded 
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to the superior court, with directions to render judgment for the defendant in 
both actions upon the respective findings of fact as herein amended and upon 
the payment into court for the plaintiff of the sum of $720, the total amount of 
the premiums received by defendant on the two policies. 

I concur: Conrey, P. J. 
I concur in the judgment: Houser, J. 


CONTINENTAL LIFE INS. CO. v. WELLS. (No. 18710.) 
Court of Appeals of Georgia. Division No. 1. April 10, 1928. 
142 Southeastern Reporter 900 
(Syllabus by the Court.) 

1. INSURANCE—WORD “DISABLEMENT” IN ACCIDENT POLICY COV- 
ERING INJURIES BY DISABLEMENT OF PASSENGER CAR IS TO 
BE CONSTRUED MOST FAVORABLY TO INSURED; PETITION 
UNDER ACCIDENT POLICY COVERING INJURIES BY DISABLE- 
MENT OF CAR, ALLEGING DISABLEMENT BY FORCEFUL APPLI- 
CATION OF BRAKES, HELD GOOD AGAINST DEMURRER (CIV. 
CODE 1910, § 4268[2], [4].) 

The word “disablement” as used in reference to a passenger coach in the 
contract of insurance under consideration, is susceptible of being construed, without 
violence, as having more than one meaning; and therefore the meaning most 
favorable to the interests of the insured and most unfavorable to the interests of 
the insurer must be adopted. 

The court did not err in overruling the demurrers. 


(For other cases, see Insurance, Dec. Dig. § 146[3], 635.) 


2. INSURANCE—RECOVERY UNDER POLICY FOR INJURIES TO IN- 
SURED THROWN FROM TRAIN BY SUDDEN APPLICATION OF 
BRAKES DISABLING CAR HELD SUPPORTED BY EVIDENCE. 
There was evidence to support a verdict for the. amount recoverable under 

the terms of the policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


3. INSURANCE—WHERE INSURER DID NOT ACT IN BAD FAITH IN 
CONTESTING CLAIM, INSURED COULD NOT R&COVER AMOUNT, 
INCLUDING ATTORNEY FEES, EXCEEDING AMOUNT RECOVER- 
ABLE UNDER POLICY (CIV. CODE 1910, § 2549). 

The evidence did not show bad faith on the part of the insurer in contesting 
the claim. Apparently the jury allowed 10 per .cent. as attorney’s fees, and the 
judgment is affirmed with direction that the plaintiff write off from the judgment 
~ part of it which is in excess of the’ amount recoverable under the terms of the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Error from City Court of Richmond County; J. C. C. Black, Jr., Judge. 


Suit by John N. Wells against the Continental Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Affirmed with directions. 

Cumming & Harper, of Augusta, for plaintiff in error. 

Hammond & Kennedy, of Augusta, for defendant in error. 

Luke, J. In the first count of his petition John N. Wells sued Continental 
Life Insurance Company for $3,750, alleged to be due him as the insured under 
an accident insurance policy, and for 25 per cent. damages and $375 attorney’s fees, 
alleged to be due because of bad faith on the part of the insurer in refusing to 
pay the loss. The trial resulted in a verdict and judgment against the defendant 
on the first count, for $4,125, and it excepted. Under the record there is no occasion 
to consider the second count. 

In paragraph 3 of his petition, Wells alleged that he was a’ passenger on a 
passenger train of the Georgia & Florida Railroad, traveling from Augusta to 
Valdosta; that, “when said train was nearing the city of Augusta, the car in which 
he was riding was disabled, and, as a result of said disablement of said passenger 
car, plaintiff was thrown from said car and in the path of the wheels thereof” 
and had his left hand practically severed from his body, it “being necessary to 
amputate said limb immediately.” The defendant demurred to this paragraph of 
the petition because it failed to set out “in what manner the car in which plaintiff 
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was riding was disabled or in what manner such disablement resulted in plain- 
tif’s being thrown from the car.” To meet this demurrer the petition was amended 
by adding the following: ; 

“The said train was disabled, in that two of the brakes on the engine and 
cars, while the said train was in motion, were applied with extraordinary force 
upon the cars, causing the train to come to an immediate stop, shaking and dis- 
abling said car, and throwing plaintiff therefrom.” 

The company renewed its demurrer to the petition as amended, the court over- 
ruled the demurrer, and exceptions were duly taken to this judgment. 

The contract of insurance provides that John W. Wells is insured against 
injuries resulting from external, violent, and accidental means, “by the wrecking 
or disablement of any railroad passenger car * * * in or on which the insured is 
traveling as a fare-paying passenger.” In his brief, counsel for the insurance com- 
pany insists upon the following ground of the demurrer: The petition fails to 
show in what manner the car in which the plaintiff was riding was disabled. 
Reduced to its last analysis, the petition as amended averred that the “disablement” 
was the immediate stopping and shaking of the car, caused by the violent applica- 
tion of the two brakes on the engine and cars. 

Was the immediate stopping and shaking of the car, resulting in throwing 
Wells therefrom, a “disablement” within the meaning of the insurance contract! 
In the interpretation of contracts, “words generally bear their usual and common 
signification” (Civil Code 1910, § 4268[2]), but “if the construction is doubtful, 
that which goes most strongly against the party executing the instrument, or under- 
taking the obligation, is generally to be preferred” (Id. § 4268[4]. “If a policy 
of insurance is so drawn as to require interpretation, and is fairly susceptible of 
two different constructions, the one will be adopted most favorable to the insured” ; 
and “policies of insurance will be liberally construed in favor of the object to be 
accomplished, and conditions and provisions therein will be strictly construed against 
the insurer, as they are issued upon printed forms, prepared by experts at the 
insurer’s instance, in the preparation of which the insured has no voice.” Johnson 
v. Mutual Life Ins. Co., 154 Ga. 653 (1, 2) and citations, 115.S. E. 14. See, also, 
State Mutual Life Ins. Co. v. Forrest, 19 Ga. App. 302, 91 S. E. 428, and citations. 
“Where a contract of accident insurance, prepared by the insurer, contains a word 
susceptible of being construed, without violence, as having more than one meaning, 
the meaning most favorable to the interests of the insured * * * must be given to 
A Great Eastern Casualty Co. v. Blackwelder, 21 Ga. App. 586 (1), 94 S. E. 


[1] It will be observed that the contract of insurance uses the words “wrecking 
or disablement.” Evidently, these words were not used synonymously and evidently 
they were used to cover different situations, since “wrecking” means “to destroy 
or seriously damage,” and since the word “disablement,” has a broader and a differ- 
ent meaning. Webster’s Dictionary defines “disablement” as “deprivation of ability; 
incapacity.” The same dictionary defines “disable” as “to render unable or incap- 
able; to destroy the force, vigor, or power of action; to deprive of competent 
physical or intellectual power; to make incompetent or unfit for service; to impair.” 
The Century Dictionary defines “disable” as “to render unable; deprive of ability, 
physical or mental; weaken or destroy the capacity of; cripple or incapacitate.” 
The Funk & Wagnalls’ Standard Dictionary defines “disable” as “to render phy- 
sically or mentally incapable of proper or effective action; cripple; impair.” 

Of course, the car would have been disabled if an axle had broken, or a 
wheel had come off; but, in view of the foregoing rules of construction, and the 
varied definitions of the word “disable,” we are certain that it cannot be so limited 
here. For a short time, at any rate, the car was prevented from properly per- 
forming its function of carrying passengers, was rendered “incapable of proper 
or effective action.” The petition was good as against the special demurrer. 

[2] The plaintiff in error insists also upon the general grounds of the motion 
for a new trial. John N. Wells testified: 


“I was riding the train, and got up to go back to the toilet, and found the 
door locked; and, as I turned to go back, the train gave a violent jerk and the 
brakes screeched and threw me back, and I fell out of the door. When I found 
what had happened to me, I had lost my arm, cut off under the railroad train. 
I was lying beside the track. The jerk was a terrible one, and it threw me out of 
the car. All the brakes looked like they screeched, and the whole car looked like 
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it was coming to pieces, and I was thrown on backwards out of the door. I was 
thrown by such a hard jerk I did not have time to catch, though I tried. I couldn't 
say whether I fell between the cars or not. I was unconscious. The accident 
happened between Gwinnett street crossing and De Laigle avenue crossing. * * * 
During the time the train was making that jerking and convulsive movement, I was 
unable to remain on it. It jerked me down.” 3 

The evidence for the company was to the effect that the brakes were in good 
order; that nothing unusual occurred on the night in question in regard to the 
train, engine, or cars; that the disappearance of Wells from the car was not 
noticed for some time after it occurred; and that the brakes were not applied 
between Gwinnett street crossing and De Laigle avenue. 

There was evidence to sustain the plaintiff’s case, and the jury saw fit to accept 
that evidence as the correct version of the occurrence. In other respects than 
herein indicated, there is no controversy as to the sufficiency of the evidence to 
make out the case. We are bound by the jury’s verdict, and hold that the court 
did not err in overruling the motion for a new trial for the reason here insisted 
upon. 

[3] The evidence did not show bad faith on the part of the company in refus- 
ing to pay the loss, and the legal questions involved were sufficiently doubtful and 
important to justify the insurer in litigating the matter. Civil Code 1910, § 2549; 
Phenix Ins. Co. v. Clay, 101 Ga. 331, 336, 28 S. E. 853, 65 Am. St. Rep. 307; Mass. 
Benefit Life Ass’n Co. v. Robinson, 104 Ga. 256 (12), 30 S. E. 918, 422 L. RA. 
261; Morris v. Imperial Ins. Co., 106 Ga. 461, 32 S. E. 595; Empire Life Ins. Co. 
v. Allen, 141 Ga. 413 (4), 81 S. E. 120. Therefore the judgment is affirmed, with 
direction that the plaintiff write off from the judgment the part of it which is 
in excess of the amount recoverable under the policy. Apparently the jury allowed 
10 per cent, as attorney’s fees. This was improper. 

Judgment affirmed, with direction. 
Broyles, C. J., and Bloodworth, J., concur. 


INTERNATIONAL TRAVELERS’ ASS’N vy. BETTIS. (No. 7191.) 
Court of Civil Appeals of Texas. Austin. Feb. 8, 1928. 
Rehearing Denied Feb. 29, 1928. 
3 Southwestern Reporter (2d) 478. 
4. INSURANCE—DEATH FROM UNFORESEEN, INVOLUNTARY, AND 
UNINTENTIONAL ACT OR MEANS IS “DEATH RESULTING FROM 
ACCIDENTAL MEANS.” 


i Death resulting from act or means which is unforeseen, involuntary, and un- 
intentional is “death resulting from accidental means.” 


(For other cases, see Insurance, Dec. Dig. § 455). 


5. INSURANCE—EVIDENCE IN SUIT ON ACCIDENT POLICY HELD TO 
SUSTAIN FINDING THAT DEATH RESULTED FROM INJURY CAUS- 
ED BY ACCIDENTAL MEANS. 

In suit by administrator to recover under accident policy for death of deceased, 
evidence held sufficient to sustain finding that injury causing death resulted from 
accidental means. 

(For other cases, see Insurance, Dec. Dig. § 665[5]). 


6. INSURANCE—DECEASED WILL BE PRESUMED NOT TO HAVE IN- 
TENTIONALLY OR VOLUNTARILY INFLICTED INJURY UPON 
HIMSELF. E : 

It will be presumed as bearing on right to recover under accident policy that 
deceased did not intentionally or voluntarily inflict injury upon himself. 


(For other cases, see Insurance, Dec. Dig. § 646[6]). 


8. INSURANCE—EVIDENCE IN SUIT ON ACCIDENT POLICY HELD TO 
SUSTAIN FINDING THAT DECEASED WAS TOTALLY AND CON- 
TINUOUSLY DISABLED FROM DATE OF ACCIDENT. ; 

In suit to recover for death under accident policy, evidence held to sustain find- 
ing that! deceased was totally and continuously disabled from date of accident, par- 
ticularly in view of express provision of policy making blood poisoning an acci- 
dent within its terms. 


(For other cases, see Insurance, Dec. Dig. § 665[5]). : 
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9, INSURANCE—INTEREST FROM DATE OF INSURED’S DEATH HELD 
PROPERLY ALLOWED AT 6 PER CENT., IN ABSENCE OF PROVI- 
SION IN POLICY (Rev. St. 1925, art. 5070). 

In suit on accident policy, interest held properly allowed under Rev. St. 1925, 
art. 5070, at the rate of 6 per cent. from date of insured’s death, in absence of rate 
fixed in policy. 

(For other cases, see Insurance, Dec. Dig. § 598). 


Appeal from District Court, Brown County; J. O. Woodward, Judge. 

Suit by B. H. Bettis, administrator, against the International Travelers’ Assoc- 
jation. Judgment for plaintiff, and defendant appeals. Affirmed. 

Seay, Seay, Malone & Lipscomb, of Dallas, and Wilkinson & Wilkinson, of 
Brownwood, for appellant. 

Callaway & Callaway, of Brownwood, for appellee. 

BaucH, J. On September 4, 1925, Z. M. Bettis died of septicemia, or blood 
poisoning, resulting from an infection in a wound on the top or back of the index 
finger on his left hand. At that time he held a health and accident insurance policy 
in appellant company, insuring him, amongst other things, in the sum of $5,000 
against death resulting from “bodily injuries, effected directly independently and 
eoeney of all other causes through accidental means.” Said policy further pro- 
vided that: 

“Blood poisoning or septicemia resulting directly from bodily injuries shall 
be deemed to be included in the said term, ‘bodily injuries.’” 

And further, that: 


“The term, ‘bodily injuries, wherever used in this policy, shall be understood 
to be bodily injuries effected as described in the insuring clause.” 


Mary L. Bettis, wife of the deceased at the time the policy was issued, was 
named as beneficiary. She died intestate on April 1, 1923, long prior to the death 
of the insured, who also died intestate. B. H. Bettis was duly appointed adminis- 
trator of the estates of both the insured and the beneficiary. Upon refusal of said 
insurance company to pay said policy, he brought suit as administrator, and re- 
covered a judgment against appellant for $5,000 and interest, from which it has 
appealed. We are not concerned with estate of Mary L. Bettis, so far as the policy 
sued on is concerned, for the reason that the policy contained an express provision 
that : 


“Indemnity for loss of life of the insured is payable to the beneficiary if sur- 
viving the insured, and otherwise to insured’s legal administrator or executor.” 


The first proposition presented by appellant asserts error of the trial court in 
the admission of the testimony, over its objections, of Herman Bettis, son and 
heir of the deceased, Zack M. Bettis, describing in detail the manner in which the 
injury to deceased’s finger occurred. The particular testimony included under this 
proposition was as follows: 


“I was with father at the time he was injured. He was fixing a fence at the 
time he received the injury. I went down to the pasture with him, me and my 
father, to do some work, in the J. A. Bettis pasture, a part of the old Thomas 
place; no one else was with us; that place is south of Blanket; and there was a 
wire loose, and we started to fix it. We had two hammers, and I started to tighten 
one of the ‘wires, and I put the barb in the claw of my hammer and pulled it tight, 
and he started to staple it, and it flew back and hurt his finger, the one he was 
holding the staple with, and I noticed the blood on it; I saw the wound after we 
left there and went to the windmill—he showed me the wound there and made the 
remark about it hurting him.” 


Appellant’s contention is that the association and co-operation of the witness 
with the deceased at the time and under the circumstances constituted a “trans- 
action” with the deceased, and the witness being an heir and party to the suit, at 
least by representation, was prohibited from testifying thereto by article 3716, R. 
S. 1925, which reads as follows: 


“In actions by or against executors, administrators, or guardians, in which judg- 
ment may be rendered for or against them as such, neither party shall be allowed 
to testify against the others as to any transaction with, or statement by, the testa- 
tor, intestate or ward, unless called, to testify thereto by the opposite party; and the 
Provisions of this article shall extend to and include all actions by or against the 
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heirs or legal representatives of a decedent arising out of any transaction with such 
decedent.” 

{1] The application or interpretation of this article has been repeatedly before 
the courts. Practically all of the states have statutes more or less similar to ours, 
dealing with the subject in some manner. The purpose of these statutes is two- 
fold: First, to prevent the living from taking advantage of the dead; and, second, 
to remove the temptation from the living to give false testimony that cannot be 
controverted because of death. Nor is it necessary that there be an adverse inter- 
est between the witness and the deceased, or between the witness and the other 
heirs of the deceased, in the subject of litigation. In the instant case there was 
none. It is sufficient to disqualify the witness if he be interested in an action by 
which the estate of the decedent from whom he inherits may be increased as the re- 
sult of his testimony. 40 Cyc. 2285. In the instant case, the witness, not being 
called by the adverse party, came within the statutory inhibition, if the matter 
testified to constitued a “transaction” with the deceased. Clark v. Briley (Tex. 
Civ. App.) 193 S. W. 419; Dodson v. Watson (Tex. Civ. App.) 225 S. W. 586; 
Williams v. Kincannon (Tex. Civ. App.) 265 S. W. 925. 

[2] The term “transaction” has been variously defined, and the trend of the 
decisions seems to be to give such term a liberal interpretation when dealings with 
decedents are involved. 4 Words and Phrases, Second Series, p. 974; 40 Cyc. 2314. 
In Van Wagenen v. Bonnot, 74 N. J. Eq. 843, 70 A. 143, 18 L. R. A. (N. S.) 400, 
the court said: 

“The test laid down in our decisions in ascertaining what is a ‘transaction with’ 
the deceased about which the other party to it cannot testify is to inquire whether, 
in case the witness testify falsely, the deceased, if, living, could contradict it of his 
own knowledge.” 

In Holland v. Nimitz, 111 Tex. 424, 232 S. W. 299, the following language was 
used : 

“The object of the statute was to prohibit the interested heirs and legal repre- 
sentatives from testifying to any facts, or opinions, based upon observations, arising 
out of any transaction with the decedent which the decedent could, if living, con- 
tradict or explain.” 

[3] In Van Meter v. Goldfarb, 317 Ill. 620, 148 N. E. 391, 41 A. L. R. 343, the 
Supreme Court of Illnois held that an accident wherein the injured party was killed 
by being struck by an automobile constituted a “transaction” within the purview 
of such a statute. From these, and numerous other cases that could be cited, we 
think it is clear that the incident testified to by the witness Herman Bettis was a 
“transaction,” within the meaning of article 3716, R. S. 1925, and that the testimony 
complained of was inadmissible. 

Appellant’s second proposition is as follows: 

“As the policy in this case insured Zack M. Bettis, not against accidental death, 
but against death from injuries effected by accidental means; and as there was no 
evidence whatever showing liability under the terms of said policy, that is to say, 
showing that deceased’s death was due to injuries caused by accidental means, the 
court should have given the peremptory instruction requested by defendant.” 

Herman Bettis was the only eyewitness at the time the injury occurred. Dis- 
regarding his testimony, which must be done, the following facts testified to by Dr. 
Cobb and Dr. Allen,-who treated deceased’s wound, appear to be either admitted 
by appellant or uncontroverted: That the deceased-came to Dr. Cobb for treatment 
of said wound on his finger on August 30 or 31, 1925; that on the following day 
he called Dr. Cobb to see said wound again, and in addition called Dr. Allen also; 
that on the next day he again called both of said doctors on account of said wound 
and was taken to a hospital; that said wound was between one-fourth and one-half 
inch in length, and between one-eighth and one-fourth inch in width; that it was 
ragged, lacerated, and torn, and resulted from some external cause; that blood 
poisoning set up in said wound from which Mr. Bettis died on September 4, 1925; 
that blood poisoning usually develops in from one to seven days after injury. Clear- 
ly, the blood poisoning developed from the particular wound, or bodily injury, 
inflicted by some external means, which of necessity must have been violent. The 
degree of the violence is not material here. The only remaining question then is, 
Was such injury or wound effected directly through accidental means? 


_ [4-6] Appellant has cited us to numerous cases drawing distinctions between 
accidental death and death caused by accidental means, and insists that appellee, 
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plaintiff below, if the testimony of Herman Bettis be excluded, has failed to dis- 
charge the burden resting upon him to prove that said injury did occur from ac- 
cidental means, and was not merely an accidental death. The general rule is that 
where one does exactly what he intends to do, and death occurs unexpectedly as the 
result of his intentional act, such death is an accidental death. But if the act or 
means which itself causes the injury is unforseen, involuntary, and unintentional, 
and death results therefrom, then such death is classed as “death resulting from 
accidental means.” Pledger v. Business Men’s Ass’n (Tex. Civ. App.) 197 S. W. 
890; Id. (Tex. Civ. App.) 198 S. W. 810; Id. (Tex. Com. App.) 228 S. W. 110; 
Lewis v. Ocean Accident Corp., 224 N. Y. 18, 120 N. E. 56,7 A. L. R. 1129; Hus- 
bands v. Accident Ass’n, 194 Ind. 586, 133 N. E. 130, 35 A. L. R. 1184; Hoosier 
Casualty Co. v. Royster, 196 Ind. 629, 149 N. E. 164, 42 A. L. R. 239. We do not 
deem any extended discussion of such distinctions necessary here because, exclud- 
ing the testimony of Herman Bettis, under the uncontroverted facts of this case 
as above stated, we think the jury could have reached no other conclusion than 
that the injury was caused by accidental means. Under the admitted and uncon- 
troverted facts, exclusive of the improper testimony, aided by the presumptions 
which the law avails to the deseased, no other reasonable conclusion could have 
been reached. The immediate cause of the death, blood poisoning, was definitely 
shown; it arose from a visible flesh wound, caused by violence from some external 
force. “At this point, in the absence of any proof to the contrary, the law aids the 
deceased with the presumption that he did not intentionally or voluntarily inflict 
such injury upon himself. 1 C. J. 495, states the rule as follows: 

“Where, however, it is apparent that the injury to or death of the insured was 
the result of external and violent means, and the issue is as to whether it was due 
to an accident, within the meaning of the policy, or to some cause excepted by the 
policy, the presumption is in favor of accident and against the existence of facts 
bringing the case within any of the exceptions of the policy, such as insanity of the 
insured, intentional injury inflicted by a third person, lack of due care and diligence, 
self-inflicted injuries, and suicide.” 

In Preferred Acc. Ins. Co. v. Fielding, 35 Colo. 19, 83 P. 1013, 9 Ann. Cas. 916, 
the Supreme Court of Colorado holds that, in view of the presumptions against 
self-inflicted injuries and violations of the law, the plaintiff made a prima facie 
case of death from “bodily injuries caused solely by external, violent, and acciden- 
tal means” when death by unexplained violent external means was shown. To the 
same effect are Jenkin v. Pacific Mut. Life Ins. Co., 131 Cal. 121, 63 P. 180, by the 
Supreme Court of California, Wilkinson v. Aetna Life Ins. Co., 240 Ill. 205, 88 N. 
E. 550, 25 L. R. A. (N. S.) 1256, 130 Am. St. Rep. 269, and Merkel v. Railway 
Mail Ass’n, 212 Mo. App. 632, 254 S. W. 372. The same rule is also announced 
by the Supreme Court of Nebraska in Hornby v. State Life Ins. Co., 106 Neb. 575, 
184 N. W. 84, I8 A. L. R. 107, by the Supreme Court of Arkansas in A&tna Life 
Ins. Co. v. Little, 146 Ark. 70,225 S. W. 298, and in following Texas cases: Georgia 
Casualty Co. v. Shaw (Tex. Civ. App.) 197 S. W. 316, and Fort Worth Mut. Benev. 
Ass'n v. Jennings (Tex. Civ. App.) 283 S. W. 910. In most of these cases death 
resulted immediately from the violence itself, but we see no difference in principle 
in applying such rule whether the violence be great! or small, if death result direct- 
ly therefrom. 

[7] The insurance company introduced no evidence whatever in the instant 
case. In the absence thereof and of any facts or circumstances tending to indicate 
that the deceased’s injury was voluntarily self-inflicted, aided by the legal presump- 
tion of accident and the application of the universal rule that said policy should be 
construed most favorably to the insured, we are of the opinion that appellee made 
a prima facie case of liability against appellant without the testimony of Herman 
Bettis, and that its erroneous admission was therefore harmless. 

[8] Under its third proposition, appellant insists that appellee not only failed 
to show that the deceased was “totally and continuously disabled from the date of 
the accident,” but that the evidence showed the contrary. There is no merit in this 
Proposition. There was, we think, sufficient competent evidence upon which the 
jury found in favor of the appellee on this issue, even if the “date of accident” be 
taken as the date of the cut on deceased’s finger. But that date was not the con- 
trolling date. The policy required disability from “the date of accident.” But it 
expressly included within the term “bodily injury” septicemia, thus making blood 
Poisoning itself (provided it arose from the source therein named, and it is undis- 
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puted in this case that it did so arise) an accident within the terms of the policy. 
The date of accident thus covered is fixed by and from the time the blood poison- 
ing malady arose, and the time intervening between the date of the cut on de 
ceased’s finger and the time the fatal malady fixed its grip upon him is immaterial. 
It is uncontroverted that deceased was disabled after the blood poisoning began its 
ravages upon him and brought his untimely death three or four days thereafter. 
[9] We also overrule appellant’s fourth and last contention that the court erred 
in awarding interest on the amount of the policy at 6 per cent from the date of the 
insured’s death. There was no error in this. This being a suit upon a written con- 
tract for a specific amount, and that amount having matured upon the death of 
the insured, plaintiff was entitled under his prayer therefor, to’ recover 6 per cent 
interest from that date, there being no rate fixed in the policy. Article 5070, R. S. 
1925; American Woodmen v. Smith (Tex. Civ, App.) 251 S. W. 308; Atkinson v. 
jacmson, Five. (Tex. Civ. App.) 259 S. W. 280; Davis v. Rush (Tex. Civ. App.) 


Finding no reversible error in the record, the judgment of the trial court is 
affirmed. 


Affirmed. 
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AUTOMOBILE 


PENN NATIONAL HARDWARE MUTUAL et al, v. GENERAL 
FINANCE CORPORATION. 
Circuit Court of Appeals, Fifth Circuit. March 26, 1928. 
No. 5254. 
25 Federal Reporter (2d) 22. 

‘1, INSURANCE—FINANCE COMPANY, INSURED AGAINST LOSS BY 
FRAUD, CANNOT RECOVER FOR SWAPPING OF EQUALLY 
WORTHLESS OBLIGATIONS. 

Finance company, insured against loss by fraud in financing automobile 
dealers, cannot recover for losses incurred by exchange of fictitious obligations. 
issued by automobile dealers for equally worthless obligations. 

(For other cases, see Insurance, Dec. Dig. § 430.) 


2. INSURANCE—SOLICITING AGENT HELD WITHOUT AUTHORITY TO 
WAIVE PROVISION OF POLICY REQUIRING MONTHLY CHECK- 
ING BY FINANCE COMPANY OF WHOLESALE OBLIGATIONS 
(REV. ST. TEX. 1925, ART. 5056). 


Mere soliciting agent of insurer held without authority, under Rev. St. Tex. 
1925, art. 5056, to waive provision of policy requiring finance company, insured 
against losses in financing automobile dealers, to monthly check the wholesale 
obligations. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


In Error to the District Court of the United States for the Western Dis- 
trict of Texas; Charles A. Boynton, Judge. 


Action by the General Finance Corporation against the Penn National 
Hardware Mutual and another. Judgment for plaintiff, and defendants bring 
error. Reversed, and remanded for new trial. 

Allen R. Grambling, of El Paso, Tex. (Jones, Hardie & Grambling, Lea, 
McGrady, Thomason & Edwards, and McBroom & Scott, all of El Paso, Tex., 
on the brief), for appellants. 

Joseph G. Bennis, Wm. H. Burges, and A. H. Culwell, all of El Paso, Tex., 
for appellee. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Bryan, Circuit Judge. This case involves a claim by the plaintiff, General Fi- 
nance Corporation, for alleged losses arising out of its purchase of fictitious 
obligations, consisting of mortgages or conditional bills of sale of automobiles. 
The obligations were designated as wholesale or retail, depending upon whether 
they purported to be executed by automobile dealers or by individual pur- 
chasers of automobiles from dealers. This is a second appeal by defendant, 
Penn National Hardware Company, which issued a policy of indemnity assur- 
ing plaintiff against losses upon the obligations above described upon condi- 
tion that plaintiff must act in good faith and make a regular monthly check 
of obligations accepted by it. On the first appeal the issues, so far as they are 
now material, were stated to be: (1) Whether plaintiff had actual knowledge 
of the admitted fraudulent and fictitious character of the obligations relied on 
as the basis of recovery; and (2) whether plaintiff, although it had no such 
actual knowledge, but acted in good faith, could recover for the face of the 
obligations, in view of the undisputed facts (a) that, on May 10, 1924, when 
the policy became effective, plaintiff had in its possession fraudulent and fic- 
titious obligations of the Cooke Motor Company, on account of whose fraud 
it is claimed the losses occurred, which were exchanged for equally worthless 
obligations of an equal aggregate amount issued subsequently to the date of the 
policy, and (b) that a substantial part of the money advanced by plaintiff was 
upon wholesale obligations accepted by it after the first monthly check thereof 
was required to be made. 

In our opinion on the first appeal it was held that whether plaintiff had 
knowledga of the fraud of the Cooke Motor Company was a question for the 
jury, that plaintiff was not entitled to recover upon fictitious obligations issued 
after the effective date of the policy and exchanged for fictitious obligations 
issued prior to that date, and that plaintiff had failed to make the first monthly 
check of wholesale obligations required by the policy, and was thereby pre- 
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cluded from recovery upon any obligations, whether wholesale or retail, theré- 
after accepted by it. 16 F.(2d) 36. 

The evidence adduced at the first trial was stated in our former opinion, 
and need not be repeated. The only additional evidence adduced at the trial 
which resulted in the judgment from which this appeal is taken relates to the 
question whether defendant waived the requirement of the regular monthly check 
of wholesale obligations. The extent of the evidence on the subject of waiver 
was that one Jones, defendant’s soliciting agent, agreed at the time the policy * 
of insurance was taken out that wholesale obligations need not be checked, and 
thereafter had knowledge of the fact that plaintiff’s only effort to make a check 
was to write a letter on the first of each month containing simply the amount 
of obligations which it held, and requesting a reply from the dealer which would 
state whether that amount was correct. The judgment from which this appeal 
is taken was entered upon a verdict which made no deduction on account of the 
exchange of fictitious paper, and included at face value obligations issued after 
as well as before the failure to make a check of obligations at the end of the first 
month covered by the policy. 

The charge of the court correctly dealt with the question whether plaintiff 
was precluded from any recovery by reason of actual knowledge of the 
fictitious character of the obligations; but, assuming that plaintiff was acting 
in good faith, the charge authorized the full amount of the verdict in the event 
the jury should find that defendant or its agent Jones waived the requirement 
of the policy as to checking wholesale obligations. The latter part of the charge 
on the subjects of full recovery and waiver was excepted to and is assigned 
as error. 

[1, 2] The assignments of error are well taken. We repeat that there can 
be no recovery based on the swapping of equally worthless fictitious obligations. 
We repeat also that there was no checking of wholesale obligations and that 
there could be no recovery based om a compliance with the requirement for a 
monthly checking provided by the policy. The evidence was insufficient to 
show a waiver. Jones was merely a soliciting agent. Any assurance given by 
him at the time the policy was executed that any part of its written provisions 
need not be complied with did not bind the defendant. At most it was only 
an effort to vary by contemporaneous parol testimony the terms of a written 
instrument. Article 5056 of the Revised Statutes of Texas does not confer upon 
a soliciting agent authority to waive a material condition of a policy of insurance. 
Hartford Fire Insurance Co. v. Walker, 94 Tex. 473, 61 S. W. 711; United States 
Fidelity & Casualty Co. v. Taylor (Tex. Civ. App.) 273 S. W. 320. There was 
therefore nothing in the additional testimony submitted at the last trial to 
change the rulings made in our former opinion, or to authorize a judgment for 
any loss sustained by plaintiff after its failure to check wholesale obligations 
on June 9, 1924. 

The judgment is reversed, and the cause remanded for a new trial. 


SERBINOFF et al. v. WOLVERINE MUT. MOTOR INS. CO. et al. (No. 20.) 
Supreme Court of Michigan. April 3, 1928. 
218 Northwestern Reporter 776. 


1. INSURANCE—INSURER WAS CHARGEABLE WITH KNOWLEDGE OF 
FACTS KNOWN TO SOLICITOR AT TIME OF SECURING APPLICA- 
TION FOR AUTOMOBILE COLLISION INSURANCE (COMP. LAWS 
SUPP. 1922, §§ 9100 [87], 9100[311], ET SEQ.). 

Under Comp. Laws Supp. 1922, § 9100 (87), defining solicitor, and § 9100 (311) 
et seq., under which automobild collision policy was issued, acts of solicitor at 
time of securing application for insurance were acts of insurance company, and 
his knowledge was knowledge of company, so that insurer was chargeable with 
full knowledge of any facts then known to solicitor which might have influenced 
it in issuance of policy or affected rights of insured in its enforcement. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

2. INSURANCE—AFTER SENDING APPLICATION FOR AUTOMOBILE 
COLLISION INSURANCE TO INSURER, SOLICITOR COULD NOT 
THEREAFTER BIND INSURER BY STATEMENTS MADE (COMP. 
LAWS SUPP. 1922, §§ 9100 [87]. 9100 [311], ET SEQ.). 

Under Comp. Laws Supp. 1922, §§ 9100 (87), and 9100 (311), et seq. 
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under which automobile collision policy was issued, when application was signed 
and sent to insurance company, work of scliciting agent was at an end, and he 
could not thereafter bind company by any statements made by him. 

(For other cases, see, Insurance, Dec. Dig. § 79.) 


3, INSURANCE—INSURANCE POLICY WHEN ISSUED AND DELIVERED 
BECOMES CONTRACT BETWEEN PARTIES. 
Insurance policy when issued and delivered becomes the contract between 
parties. 


(For other cases, see Insurance, Dec. Dig. § 136[2].) 


4. INSURANCE—INSURED MUST BE HELD TO KNOWLEDGE OF CON- 
aan” OF AUTOMOBILE COLLISION POLICY, IN ABSENCE OF 
R ; 
Insured must be held to knowledge of conditions of automobile collision 
policy, though he has not read same, in absence of fraud. 
(For other cases, see Insurance, Dec. Dig. § 141[4].) 

5. INSURANCE—THAT PARTIES REQUESTING SOLICITING AGENT TO 
TRANSFER AUTOMOBILE COLLISION POLICY WHEN PLAINTIFF 
PURCHASED TRUCK AND AGENT SAID HE WOULD, DID NOT 
CONSTITUTE WAIVER OF INSURER’S RIGHT TO HAVE PROVISION 
REGARDING TRANSFER COMPLIED WITH (COMP. LAWS SUPP. 
1922, §§ 9100 [87], 9100 [311], ET, SEQ.). a 
That insured and purchaser requested soliciting agent who took application 

to transfer automobile collision policy at time of purchase of truck, and that 

agent said he would take care of it, did/ not constitute waiver of insurer’s rights 
to have express provisions regarding transfer or assignment of policy complied 

with, since under Comp. Laws Supp. 1922, § 9100 (87), and section 9100 (311) 

et seq., under which policy was issued, soliciting agent had no authority to do so, 

and waiver in order to bind insurance company, must be by company through 
its officers or agents acting within sphere of their authority. 


(For other cases, see Insurance, Dec. Dig. § 375[2].) 


6. INSURANCE—PROVISION OF AUTOMOBILE COLLISION POLICY 
FOR CONSENT TO TRANSFER OF TITLE TO PROPERTY INSURED 
MAY BE WAIVED. 

Provision in automobile collision policy for consent to transfer of title to 
property insured, being inserted for benefit of insurer, could be waived by it. 


(For other cases, see Insurance, Dec. Dig. § 372.) 
7. INSURANCE—KNOWLEDGE IS NECESSARY ELEMENT OF WAIVER. 
Acts relied on as indicative of waiver must have been done by insurer with 
full knowledge of facts giving it right to treat policy as unenforceable. 
(For other cases, see Insurance, Dec. Dig. § 377[1].) 


8 INSURANCE—INSURER DID NOT WAIVE RIGHT TO CONTEST 
LIABILITY BY VOLUNTARY REIMBURSEMENT TO AGENT OF 
AMOUNT PAID FOR REPAIRS TO AUTOMBILE, WHEN NO CLAIM 
OF LEGAL LIABILITY WAS MADE THEREFOR. 

Insurer waived no right to contest liability orf automobile collision policy 
by voluntary reimbursement to its agent of amount he had paid conditional 
cae? for repairs to automobile, when no claim of legal liability was made 
therefor. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Error to Circuit Court, Oakland County, Glenn C. Gillespie, Judge. 

Action by Wangel Serbinoff and another, copartners operating under the 
firm name of Serbinoff Bros., against the Wolverine Mutual Motor Insurance 
Company and others. Judgment for Plaintiffs, and both parties bring error. 
Reversed and remanded. 

Argued before North, Fellows, Wiest, Clark, McDonald, Bird, and Sharpe, JJ. 

Frank F. Ford, of Kalamazoo, for appellants. 

Robert D. Heitsch, of Pontiac, for appellees. 

SHARPE, J. On July 24, 1922, Charles Sparks, acting as a sales agent for George 
E. Travis, of Pontiac, sold a Reo motortruck to Steve Matey, of Keego Harbor, 
under a conditional sales contract. Sparks at that time was also acting as a 











soliciting agent for Charles A. Bingham, who conducted an insurance agency 
at Birmingham under the name of the Holden Agency. This agency had a 
written contract with the defendant company, under which it was authorized 
to secure applications, collect the first premium, and forward the application and 
premium, less its commission, to the defendant for action thereon. 

At the time of his purchase of the truck, Matey signed an application for 
insurance in the defendant company against loss or damage due to collision, 
to the amount of $800, which was presented to him by Sparks. A policy was 
issued thereon, containing a loss payable clause to Travis. 

It appears that the plaintiff Wangel Serbinoff was interested in the mercan- 
tile business then conducted by Matey. This fact was not stated in the applica- 
tion for insurance, although he signed the note to Travis for the deferred pay- 
ment on the truck. On August 22, 1922, Matey sold his interest in the business, 
including the truck, to the plaintiff Thomas Serbinoff. On July 23, 1923, while 
the plaintiff Thomas Serbinoff was driving the truck at or near Ferndale, hauling 
a load of produce from Detroit to plaintiff’s store, it came into collision with a 
car driven by Oral Sark. Both vehicles were damaged, Sark’s car beyond repair. 
The truck was taken to the Travis garage, and a repair bill of $207.01 was 
























































$527.55. The defendant company, although notified, denied liability and declined 

to defend. Plaintiffs paid the judgment, and seek recovery therefor in this action. 

They had verdict and judgment against the defendant company for $632.91. Both 

parties seek review by writ of error. After some negotiations, Bingham paid 
Travis his repair bill, and was afterwards reimbursed by defendant. 

It is plaintiff’s claim that when Thomas Serbinoff purchased the interest of 
Matey in the business they both told Sparks about it and requested him “to 
transfer the policy,” and that he said he would take care of it. There is no proof 
that the defendant or the Holden Agency had any notice or knowledge of the 
transfer of this title to the truck until some time after the collision occurred. 
The policy contained the following provision: : 

“Subject to the written consent of this company, this policy may be assigned 
to any purchaser of the motor vehicle insured hereunder, or transferred to 
another vehicle.” cave. 

The trial court, after calling the attention of the jury to this provision in 
the policy, instructed them that the only question for them to decide was 
whether “at or about the time of transfer of title to the car” the defendant com- 
pany “had knowledge of the fact that Steve Matey, who was originally insured, 
had transferred his interest to these plaintiffs.” He further instructed them 
that if “knowledge of this fact was brought to defendant Sparks, then such 
notice would be notice to the defendant company.” 

In section 87 of Act No. 256, Public Acts 1917 (Comp. Laws Supp. 1922, 
§ 9100[87]), an agent of an insurance company is defined. “as a person, firm or 
corporation acting under written authority from any insurance company to 
solicit insurance and [to] write and countersign policies of insurance and collect 
premiums therefor.” A solicitor is defined “as any person acting under express 
authority from an agent, having authority to appoint solicitors, to solicit insur- 
ance for such agent, but without the power or authority to issue or countersign 
policies or otherwise bind any company of which such agent! may be the duly 
authorized representative.” : 

Under section 93 the above provisions are made applicable “only to insur- 
ance companies transacting business on a stock plan, and to all mutual or 
co-operative life and health and accident companies, except fraternal beneficiary 
societies.” These provisions are also made applicable to the “General Mutual Law,” 
§ 311 et seq. (chapter III), under which the policy in question was issued. 

[1] It is conceded that Sparks was a soliciting agent for the Holden Agency 
at the time he secured the application for insurance from Matey. His acts at 
that time “will be held the acts of the company, and his knowledge the knowledge 
of the company.”, Russell v. Ins. Co., 80 Mich. 407, 413, 45 N. W. 356, 358. The 
defendant company is chargeable with full knowledge of any facts then known 
to him which might have influenced it in the issue of the policy or affected the 
rights of the insured in its enforcement. Steele v. Ins. Co., 93 Mich. 81, 53 N. W. 
514, 18 L. R. A. 85; Blake v. Farmers’ Mutual, etc., Ins. Co.. 194 Mich. 589, 161 
N. W. 890: Ames v. Auto Owners’ Ins. Co., 225 Mich. 44, 195 N. W. 686. ; 
(2. 3] “Fair dealing dictates that the agent should see that the information 
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incurred. Sark brought suit against the plaintiffs, and recovered a judgment of. 
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required, and which is necessary to determine whether the policy is valid or not, 
should appear on the face of the papers.” Miotke v. Mechanics’ Ins. Co., 113 
Mich. 166, 169, 71 N. W. 463, 464. But when the application is signed, and sent 
to the company the work of the soliciting agent is at an end. He may not 
thereafter bind the company by any statements made by him. Section 87, supra. 
The policy when issued and delivered becomes the contract between the parties. 
The one before us clearly stated that if a transfer: of the property insured was 
made, there must be a consent thereto in writing by the insurer. No request 
for such a consent was made except to Sparks, nor was one granted. By the 
instruction given, the jury were informed that this provision might be waived 
by a request to Sparks for a transfer and his assent thereto. In Gambino v. 
Ins. Co., 232 Mich. 561, 563, 205 N. W. 480, it was said: 

“But waiver, in order to bind the company, must be by the company through 
its officers or agents acting within the sphere of their authority. If the agents 
who attempt to speak for the company tear no authority from the company, 
either express or implied or by holding out, their acts beyond their authority do 
not bind the company.” 

The authorities are reviewed at some length by Mr. Justice Fellows in that 
case. In the somewhat recent case of Greentaner v. Ins. Co., 228 N. Y. 388, 127 
N. E. 249, 14 A. L. R. 841, it appeared that the agent of the purchaser of property 
applied to the agent of the insurance company for a consent to the transfer of 
title and was told by him that “it was not necessary to have the policy present; 
that he would have slips prepared consenting to the transfer and assignment, and 
they could thereafter be delivered to him.” No slips were made or delivered, 
nor was any indorsement made on the policy. It was held that there was no 
waiver of the defendant’s rights by the agent and no liability in case of loss on 
the part of the insured. 

It may be noted that Act No. 264, Public Acts 1921, providing that policies 
shall not be declared void for breach of condition “where a loss has not occurred 
during such breach, and by reason of such breach of condition,” is not applicable, 
as it applies to fire insurance policies only. 

[4, 5] It is a well-known fact that many persons do not read their insurance 
policies. But, as was said in Cleaver v. Insurance Co., 65 Mich. 527, 532, 32 
N. W. 660, 662, 8 Am. St. Rep. 908: 

“The fact that the plaintiff may not have read the printed conditions of his 
policy, and relied, in ignorance of them, upon the implied or assumed powers of 
the agent, cannot help him. It was his business to know what his contract of 
insurance was, and there can be no difference in this respect between an insurance 
policy and any other contract. In the absence of any fraud in the making of 
the same, and none is claimed in this case, the insured must be held to a knowl- 
edge of the conditions of his policy, as he would be in the case of any other 
contract or agreement. When the policy of insurance, as in this case, contains an 
express limitation upon the power of the agent, such agent has no legal right to 
contract as agent of the company with the insured, so as to change the condi- 
tions of the policy, or to dispense with the performance of any essential requisite 
contained therein either by parol or writing; and the holder of the policy is 
estopped, by accepting the policy, from setting up or relying upon powers in the 
agent in opposition to limitations and restrictions in the policy.” 

See Stout v. Insurance Co. (Mich.,) 218 N. W.—, handed down herewith. 

[6, 7] The request by plaintiffs to Sparks relating to the transfer was but 
the asking of a personal favor which he had no power or authority to grant. 
It in no way constituted a waiver of defendant’s rights to have the express pro- 
vision in the policy relative thereto complied with. The provision in the policy 
for consent to the transfer of title to the property insured was inserted for the 
benefit of the insurer, and may be waived by it. “It is essential, however, that 
the acts relied on as indicative of a waiver should have beem done by the insurer 
with full knowledge of the facts giving it a right to treat the policy as unenforce- 
able.” 14 R. C. L. 1155. 

[8] The payment by Bingham (Holden Agency) to Travis for the repairs 
to plaintiffs’ truck was made about 14 months after the collision, and about two 
months after Stark had recovered his judgment against the plaintiffs. Defendant 
had theretofore denied liability and refused to defend that suit, although requested 
by plaintiffs to do so. Clearly, it waived no right to contest liability in this case 
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by the voluntary reimbursement to its agent of the amount he had paid to Travis 
when no claim of legal liability was made therefor. 

The motion for judgment notwithstanding the verdict should have been 
——_ The judgment entered is reversed and set aside and the cause remanded 
or the entry of such a judgment, with costs to defendants. 

The late Justice Bird took no part in this decision. 


GOERSS v. INDEMNITY CO. OF AMERICA. (No. 20196.) 
St. Louis Court of ae. Missouri. March 6, 1928. 
Rehearing Denied March 20, 1928. 
3 Southwestern Reporter (2d) 272. 

1. INSURANCE—ONE INJURED IN AUTOMOBILE ACCIDENT, AFTER 
RECOVERING JUDGMENT AGAINST INSURED IN ACTION NOT 
DEFENDED BY INSURER, COULD GARNISH INSURER UNDER LI- 
ABILITY POLICY AND RECOVER JUDGMENT AGAINST INSURED. 
Where plaintiff recovered judgment against insured for injuries in automobile 

accident and insurer, under policy indemnifying assured against loss resulting from 
claims for damages by operation of automobile, refused to defend action brought 
by plaintiff, and disclaimed all liability under policy regardless whether plaintiff's 
claim was paid by insured or not, plaintiff, after recovering judgment, was entitled 
to garnish insurer who was indebted to insured under its policy, and could recover 
judgment against insurer for full amount of judgment against insured. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


2. INSURANCE—POLICY INDEMNIFYING INSURED AGAINST 
“LOSS” FROM INJURIES BY AUTOMOBILE AND LIMITING INSUR- 
ER’S LIABILITY TO LOSS ACTUALLY PAID BY ASSURED HELD 
NOT MERE CONTRACT OF REIMBURSEMENT BUT LIABILITY 
CONTRACT. 

Policy indemnifying assured against loss from claims for damagés by operation 
of automobile, providing that no action to recover any loss shall be sustainable un- 
less for loss actually paid by assured after trial, held not merely contract for reim- 
bursement for money actually paid, but liability contract; “loss” prescribed in policy 
occurring instant liability attaches against which insurer promises to indemnify. 
assured. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


3. INSURANCE—PERSON’S FINANCIAL WORTH IS VALUE OF PRO- 
PERTY LESS LIABILITIES; “LOSS” BEING DECREASE IN RE- 
SOURCES OF INCREASE IN LIABILITIES. 

As respects policy insuring against loss from claims, financial worth of person 
is value of his property less what he owes or value of his resources less liabilities; 
loss to person being understood as either decrease in value of resources or increase 
in liabilities. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

4. INSURANCE—AUTOMOBILE ACCIDENT POLICY WILL NOT BE CON- 
STRUED TO LIMIT INSURER’S LIABILITY TO REIMBURSING IN- 
SURED FOR MONEY PAID IN DISCHARGING LIABILITY. 

Under policy indemnifying insured against loss resulting from claims for dam- 
ages arising out of automobile injuries, provision that no action shall be sustainable 
against insurer unless brought for loss actually paid by insured after trial is in 
harmony with policy in so far as requiring insured’s liability to be established by 
trial and limiting action against insurer to insured alone, but conflicts with policy in 
so far as limiting insurer’s liability to reimbursing insured for money paid in dis- 
charging liability, and will not be so construed. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

5. INSURANCE—CLAUSE LIMITING INSURED’S RIGHT TO SUE CAN- 


NOT DEFEAT ENFORCEMENT OF DEFENDANT’S PROMISE IN 
INSURING CLAUSE. 


Defendant’s promise made in insuring clause cannot be defeated by denying to 
insured in subsequent clause, under guise of limitation, right to bring action for en- 
forcement of promise. 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 





auto. | Goerss v. Indemnity Co. of America 179 


6. INSURANCE—PROVISION OF AUTOMOBILE ACCIDENT POLICY 
REQUIRING NOTICE OF CLAIMS AND INSURER’S AGREEMENT 
TO DEFEND SUIT INDICATES POLICY OF INDEMNITY AGAINST 
LIABILITY, NOT MERELY AGAINST DAMAGES. 

Provision of policy indemnifying insured against claims for damages arising out 
of automobile accident, whereby insured is required to immediately notify company 
of claim against him, and company agrees to defend suit against insured, indicates 
policy is one of indemnity against liability for damages, ‘and not merely contract of 
indemnity against damages. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from St. Louis Circuit Court; Robert W. Hall, Judge. 

Garnishment proceeding by George Goerss against the Indemnity Company of 
America, garnishee of Ralph T. Zausch, Judgment for plaintiff, and the garnishee 
appeals. Affirmed. 

W. E. Moser and Hensley, Allen & Marsalek, all of St. Louis, for appellant. 

Frederick A. Wendt, Roy H. Bergmann, and James J. O’Donohue, all of. St. 
Louis, for respondent. 

Surron, C. This is a garnishment proceeding. On March 23, 1925, plaintiff 
obtained a judgment against defendant Ralph T. Zausch for $3,000 in the circuit 
court of the city of St. Louis, in an action brought to recover damages for personal 
injuries accidentally suffered by plaintiff as a result of being struck by an automo- 
bile operated and driven by defendant on a public street in said city. Execution was 
issued upon the said judgment, and the Indemnity Company of America was sum- 
moned as garnishee. The trial of the garnishment proceeding, which was had be- 
fore the court without a jury, resulted in a judgment in favor of the plaintiff 
against the garnishee for the sum of $3,421.15, being the amount of the judgment in 
said action for damages, with the interest accrued thereon, and the costs incurred in 
said action. The garnishee appeals. " 

The plaintiff grounds his right of recovery against the garnishee upon a liability 
insurance policy issued by the garnishee to defendant prior to the accident for which 
plaintiff obtained judgment against defendant as aforesaid. The provisions of the 
policy, so far as material here, are as follows: E 

“The Indemnity Company of America hereinafter called the company, in con- 
sideration of the conditions, exclusion, limitations, premiums, warranties, and state- 
ments in the schedule, hereinafter mentioned, hereby agrees with the assured named 
and described herein, hereinafter called the assured, as follows: 

* * * . * * 
“Part V—Liability. 

“13. To indemnify the assured against loss resulting from claims upon the as- 
sured for damages on account of bodily injuries and/or death accidentally suffered 
or alleged to have been suffered by any person or persons not in the employ of the as- 
sured or otherwise herein excepted (see paragraph 22), by ‘reason of the ownership, 
maintenance, and/or use of the automobile described herein. * * * 

“Additional Coverage for Liability and Property Damage. 

“17. As regards part 4, property damage, and part 5, liability, the company fur- 
ther agrees: (a) To defend in the name and on behalf of the assured, any suit 
brought against the assured to enforce a claim covered by said parts 4 and 5, whether 
groundless or not; (b) also to pay all expenses incurred by the company in defend- 
ing any suit. including any costs taxed against the assured, and the interest accruing 
on verdict or judgment; * * * (d) also as regards part 5, liability,.to reim- 
burse the assured for the expense incurred in providing such immediate surgical 
relief as is imperative at the time of the accident. 

« * * « * * 

“22, As regards parts 4 and 5, applying to property damage and liability, and in 
addition to the exclusions mentioned in paragraph 19, the policy does not cover and 
the company shall not be liable: (Here follow clauses [a], [b], and [c], not material 
to the decision of the issues involved on this appeal.) 

“Special Provisions. 

“24. The following special provisions apply to parts 4 and 5 pertaining to pro- 
perty damage and liability, and shall be considered as an addition to the general 
Provisions stated in paragraph 25, and are subject to all exclusions and limitations 
stated herein pertaining to these parts: (Here follow clauses [a], [b], and [c], re- 
quiring the assured to give the company immediate notice of any claim for damages 





180 The Insurance Law Journal, Vol. 71 [July, 1928 


or suit against him, excluding him from interfering in any negotiation for settle- 
ment, or in any legal proceedings, and from incurring any expense except for such 
immediate surgical relief as is provided in paragraph 17c, and giving the company 
exclusive control of all investigations, adjustments, settlements, or defense of suits.) 

“(d) Limitation—No action to recover for any loss and/or expense covered 
by this policy, arising or resulting from, claims upon the assurred for damages, shall 
be sustainable unless brought by the assured for loss and/or expense actually sus- 
tained and paid in money by him after actual trial of the issue.” 

The policy is divided into five parts, twenty-five numbered paragraphs, and 
numerous lettered clauses, which point to each other, fore and aft, by an intricate 
system of cross-references, to explain, supplement, or limit, their meaning. Part V 
is six times designated in the policy as relating to liability, and four times such 
designations are made in large capital letters. We call attention to these features 
as pertinent to the contention of appellant that the policy properly construed under- 
takes to indemnify the insured merely against loss sustained by him by the actual 
payment in money of a claim against him, and does not undertake to indemnify him 
against liability, and that its demurrer to the evidence ought to have been sustained 
on that ground. 

What was said in Mathews v. Modern Woodmen of America, 236 Mo. 326, loc. 
a 343, 139 S. W. 151, 156 (Ann. Cas. 1912D, 483), is peculiarly applicable here, as 
follows: 

“Policies are contracts, elaborately and shrewdly prepared in advance by cal- 
culating and astute experts. They are tendered, ready-made, to, and accepted out of 
hand by, plain people, the uninformed and unlearned, the unwary and confiding. In- 
surance policies swarm with intricate technical provisions, stipulations, exceptions, 
conditions, provisos, limitations, hedging liability about and looking to its avoid- 
ance. It is not singular then that courts incline to pit judicial astuteness against the 
astuteness of the policy maker; the latter planting forfeitures in ambush or open, and 
the former striving to avoid them.” 

It is not disputed that the injury for which plaintiff obtained judgment against 
the insured was suffered by reason of the ownership and use of the automobile 
described in the policy. The appellant denies liability under the policy on the sole 
ground that the insured has 'not actually paid in money the judgment plaintiff ob- 
tained against him. The appellant argues that it is not liable to the insured under 
the terms of the policy, and is not indebted to him, and that therefore the plaintiff 
is not entitled to recover from it, by process of garnishment, what the insured owes 
the plaintiff under the judgment 'upon which the garnishment is based. In other 
words, the appellant argues that, because the insured has not paid the plaintiff what 
the insured owes plaintiff, the appellant does not owe the insured anything, and may 
not therefore be required, by process of garnishment, to pay plaintiff what the insured 
owes plaintiff, notwithstanding the appellant concedes that, if the insured would pay 
plaintiff what he owes him, the appellant would then instantaneously become in- 
debted to the insured, and would willingly reimburse him for the amount so paid. 


In Davies v. Maryland Casualty Co., 89 Wash. 571, 154 P. 1116, 155 P. 1035, L. 
R. A. 1916D, 395, 398, the plaintiff’s husband was killed in a mine of the Rose-Mar- 
shall Coal Company when that company had a policy of indemnity from the casualty 
company. Plaintiff obtained judgment against the coal company, and then as the 
coal company’s assignee of the policy sued the casualty company for the amount 
of her judgment. It was conceded by the parties that the policy was one solely 
of reimbursement, and that under its terms there was no right of action against 
the casualty company until the coal company had paid the judgment. What 
was said in that case by the court in argument is pertinent here, as follows: 


“The Davies claim against the coal company was long resisted by the casualty 
company. To reimburse for such a claim, when established by judgment and 
paid, was the purpose of its contract. The judgment has established that claim. 
Nothing remains except a form. The casualty company in effect says to Mrs. 
Davies that, if the coal company will pay her at one end of the desk, the casualty 
companay will repay the coal company at the other end. Not one thing besides, 
does it argue, is wanting to its liability except this formula. On that process 
it insists, not because when the coal company shall have first paid and the 
casualty company shall then have given reimbursement there will result to it a 
right, claim, or even a salvage interest against the coal company or its assets, 
but because it wishes the thing done in just that way. It will pay a moment 
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after, not a moment before, the coal company pays. If the latter will but get a 
loan for a few moments from some one else and pay the judgment, then the 
casualty company will hand it a check, perhaps long previously prepared. 

“Such mummeries are ill-favored by the law. Technicality, indeed, is not 
only respectable, but is to be enforced by courts when even a remote right is 
exposed to danger. When technicality is invoked, however, to avoid an obligation 
morally established, the common law usually finds in its arsenal some weapon with 
which to confront it and to make that a legal which is already a moral debt.” 

The courts of this country have frequently been concerned with policy pro- 
visions such as are under review in this case, and they have usually found a way, 
in pursuit of manifest justice, by one process of reasoning or another, to compel 
the insurer to answer for the insured’s liability, whether the insured had paid 
his liability or not. General Accident Fire & Life Assur. Corp, v. Butler’s Ice 
Cream Factory (Tex. Civ. App.) 291 S. W. 674; Matter of Empire State Surety 
Co., 214 N. Y. 553, 108 N. EF. 825; St. Louis Dressed Beef & Provision Co. v. 
Maryland Casualty Co., 201 U. S. 173, 26 S. Ct. 400, 50 L. Ed. 712; Juskiewicz v. 
New Jersey Fidelity & Plate Glass Ins. Co., 210 App. Div. 675, 206 N. Y. S. 566; 
Kinnan v. Hurst Co., 317 Ill, 251, 148 N. E. 12; Sanders v. Frankford Marine, 
Accident & Plate Glass Ins. Co., 72 N. H. 485, 57 A. 655, 101 Am. St. Rep. 688; 
Patterson v. Adan, 119 Minn. 308, 138 N. W. 281, 48 L. R. A. (N. S.) 184; Reilly 
v. Linden, 151 Minn. 1, 186 N. W. 121; Griffin v. General Casualty & Surety Co., 
231 Mich. 642, 204 N. W. 727; Stephens v. Pennsylvania Casualty Co., 135 Mich. 
189, 97 N. W. 686, 3 Ann. Cas. 478; Davies v. Maryland Casualty Co., 89 Wash. 
571, 154 P. 1116, 155 P. 1035, L. R. A. 1916D, 395, 398; Maryland Casualty Co. v. 
Peppard, 53 Okl. 515, 157 P. 106, L. R. A. 1918E, 597. 

In General Accident Fire & Life Assurance Corporation v. Butler’s Ice Cream 
Factory, supra, the provisions of the policy were substantially the same as the 
provisions of the policy in the present case. Mrs. Ruth Hays and others, 
referred to in the opinion as appellees, recovered judgment from the insured, 
referred to in the opinion as plaintiff appellee, and then sought to compel the 
insurance company to answer for the amount of the judgment. In that case 
the court in argument said: 

“It seems to us, as said by Mr. Justice Holmes in St. Louis Dressed Beef & 
Provision Co. v. Maryland Casualty Co. 201 U. S. 173, 26 S. Ct. 400, 50 L. Ed. 712, 
that the refusal of appellant to defend the suit of Mrs. Hays and others against 
plaintiff appellee cut at the very root of the mutual obligations in the policy 
contract, and put an end to appellant’s right to demand compliance with the 
terms of the contract on the other side. By appellant’s refusal to defend, it 
put the plaintiff appellee in its place with all its rights. * * * We think appellees 
were entitled to recover the full amount of the judgment rendered against plain- 
tiff appellee in the Hays and other suit, regardless of whether any amount of 
the judgment had been actually paid.” 

In Matter of Empire State Surety Co., 214 N. Y. 553, 108 N. E. 825, where 
the provisions of the policies sued on were substantially the same as the pro- 
visions of the policy here in suit, the court said: 

“Under these policies the Empire State Surety Company not only agreed to 
indemnify the assured against loss, but in addition to this it agreed at its own 
cost to defend any suit brought against the assured unless it should elect to 
settle the same or to pay the assured the indemnity provided for in the policy. 
The policy, therefore, not only afforded insurance against loss, but also carried 
with it the obligation of the company to defend suits brought against the assured. 
This latter obligation the company, under the terms of the policy, was required 
to perform during the life of the contract. Failure to defend suits brought 
against the assured constituted a breach of contract upon its part. Brassil v. 
Maryland Casualty Co., 210 N. Y. 235 [104 N. E. 622, L. R. A. 1915A, 629]; St. 
Louis Dressed Beef & P. Company v. Maryland Casualty Co., 201 U. S. 173 [26 
S. Ct. 400, 50 L. Ed. 712]. Such a breach of contract on the part of the com- 
pany released the assured from the agreement not to settle the claim without its 
consent, and was in effect a waiver of the condition of the policy that the com- 
pany should only be liable after the assured had paid the judgement rendered 
against him. St. Louis D. Beef & P. Company v. Md. Casualty Company, supra. 
As was said by Judge Werner in Brassil v. Maryland Casualty Company, supra: 
‘Its failure to continue the defense of these cases was in effect a breach of its 
contract.’ In St. Louis D. Beef & P. Company v. Md. Casualty Company, supra, 
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Mr. Justice Holmes said: “The defendant by its abdication put the plaintiff in its 
place with all its rights. To limit its liability as if its only promise was to pay 
a loss paid upon a judgment is to neglect the meaning and. purpose of the 
reference to a judgment, and even the words of the promise. The promise in 
form 1s to indemnify against loss by certain kinds of liability. The judgment 
contemplated in the condition is a judgment in a suit defended by the defendant 
in case it elects not to settle.’ Page 182. The cases which have decided that, 
where the company has not been guilty of a breach of contract, it is liable only 
to pay the assured the loss which has been sustained as a result of a judgment 
recovered against him (Brewster v. Empire State Surety Co., 145 App. Div. 678 
[130 N. Y. S. 439]; Saratoga Trap Rock Co. v. Standard Accident Insurance Co., 
143 App. Div. 852 [12 N. Y. S. 822]; McWilliams v. Home Insurance Co., 40 
App. Div. 400 [57 N. Y. S. 1100]), are without application when the company 
ro md has been guilty of a breach of contract or has failed to perform its con- 
itions.” 

{1] The doctrine of these cases, and others like them, which we have cited, 
have full application in the present case, for the appellant refused to defend ‘the 
action brought by the plaintiff against the insured and disclaimed all liability 
under the policy regardless of whether the plaintiff’s claim was paid by the 
insured or not. On what ground the appellant disclaimed liability does not appear. 
The judgment in the present case is well sustained on the doctrine of these cases, 
but we also think it may be sustained on the broader ground that the policy in 
suit here is not a mere reimbursement contract, but is a liability contract. 

[2, 3] Appellant insists that the policy, in consideration of the insuring clause 
alone must be construed as a contract for reimbursement, and not as a contract 
to indemnify against liability, and says that the so-called no-action clause con- 
tained in the policy merely states the necessary legal effect of the insuring clause. 
Appellant argues that the language of the insuring clause, “to indemnify the 
insured against loss resulting from claims upon the insured for damages,” means 
to indemnify the insured against claims for damages paid by him, and not to 
indemnify him against liability. We see no reason why the language should be 
so narrowly construed. It has not been the practice of the courts in this state 
to construe the language of insurance contracts so strictly against the insured. 
No person, unpracticed in refined discriminations, but seeking to purchase the 
protection of an insurance contract, would ever suppose that the language of 
this insuring clause, purporting to indemnify him against loss resulting from 
claims for damages, in fact indemnifies him against claims for damages only 
after he has himself first paid such claims in money. It is elementary and well 
understood that the financial worth of a person is the value of his property less 
what he owes, or, in other words, the value of his resources less his liabilities. 
A loss to a person as understood in business is either a decrease in the value of 
his resources or an increase in his liabilities. There ought to be no question 
that the word “loss” is used in this sense in! the insuring clause of the policy 
under review. The loss within the meaning of the insuring clause occurs the 
instant that liability attaches, and against such a loss: the insurer promises to 
indemnify the insured, and it can keep this promise only by discharging the 
insured’s liability, or by providing the insured with the means to do so. 

[4, 5] The no-action clause of the policy, so far as it is in conflict with the 
insuring clause, must yield to it. A definite promise made in the insuring clause 
cannot be defeated by denying to the insured in a subsequent clause, under the 
guise of a limitation, the righf to bring an action for the enforcement of the 
promise. In so far as the no-action clause requires the insured’s liability to be 
established by a trial of the issue in a suit against him, and in so far as it limits 
the action that may be brought against the insurer to the insured alone lest the 
contract be construed as made for the benefit of the person to whom the insured 
may become liable, and thus allow such person to sue the insurer instead of the 
insured for such liability. the clause is in harmony with the insuring clause and 
serves a useful and legitimate purpose in the contract. But in so far as the 
no-action clause undertakes to limit the insurer’s liability merely to an obligation 
to reimburse the insured for money paid by him in discharging his liability, it is 
out of harmony with the insuring clause. In this respect the no-action clause 
strikes at the verv root and purpose of the contract as expressed in the insuring 
clause, converts the contract from a liability contract to a mere reimbursement 
contract, makes the insured’s right of action against the insurer depend upon 
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the mere formal and perfunctory act of first paying the liability adjudged 
against him, if he is solvent and able to do so, or if he is insolvent and unable to 
do so, relieves the insurer of any liability whatever, and thus brings the insur- 
ance contract to naught, and enables the insurer to collect premiums without 
giving anything in return therefor. We are unwilling to give such an unreason- 
able construction to this contract. To do so would enable the insurer to place 
one construction on the contract for the purpose of selling the contract and col- 
lecting premiums, and another for the purpose of defeating recovery when dis- 
aster befalls. 

{6] Our construction of this policy is strengthened by the provisions there- 
of, whereby the insured is required to immediately notify the company of any 
claim or suit against him, and the company agrees to defend in the name and 
on behalf of the insured any suit brought against him, and reserves to itself the 
exclusive control of such defense, and excludes the insured from any interference 
therein. The law with respect to such provisions is stated in 36 Corpus Juris, 
1057, as follows: ; 

“Where the policy provides that insured shall immediately notify. the com- 
pany #n case of accident or injury, that the company would defend actions 
growing out of injuries, in the name of insured, and that insured should not 
settle any claim or incur any expense without the consent of the company, it 
is generally held to be a policy of indemnity against liability for damages, and 
is not merely a contract of indemnity against damages.” 

This statement of the law is quoted with approval in Griffin v. General Cas- 
ualty & Surety Co., 231 Mich. 642, 204 N. W. 727. 

In Wehrhahn vy. Ft. Dearborn Casualty Underwriters (Mo. App.) 1 S. 
W.(2d) 243, this court held that a policy, containing provisions similar to the 
provisions of the policy in the present case, except for the absence of the no- 
action clause, was a contract against liability, and not a mere contract to re- 
imburse the insured for money paid in discharge of liability. 

[7] Counsel on both sides of this case have expended much effort and learn- 
ing relative to the meaning of the word “action,” as used in the no-action 
clause. The appellant’s counsel contend that the word includes a garnishment 
proceeding, and the insured’s counsel contend that a garnishment proceeding is 
not an action, and is not included within the meaning of that word, as used in. 
the no-action clause. These contentions are necessarily futile, for, if the no- 
action clause undertakes to prohibit the person to whom the insured may be- 
come liable from enforcing satisfaction of a judgment obtained on such lia- 
bility by process of garnishment against the insurer, it is so far void .as an 
attempt at legislation. The insurer cannot by its contract with the insured 
make laws or repeal statutes. 

Appellant cites and relies on Staggs v. Gotham Mining & Milling Co., 208 
Mo. App. 596, 235 S. W. 511, in support of its position. That case is not re- 
garded as authority in the present case. The insuring clause of the policy un- 
der review in that case is not set out in haec verba or in substance. Nor does 
it appear that the policy contained a clause whereby the insurer agreed to de- 
fend any action brought against the insured, nor, if there was such a clause in 
the policy, that the insurer violated the clause by refusing to defend the suit 
against the insured, so as to bring the case within the doctrine announced in 
General Accident Fire & Life Assur. Corporation v. Butler’s Ice Cream Fac- 
tory, and Matter of Empire State Surety Co., supra. 

The views herein expressed are not out of accord with State ex rel. Western 
Automobile Insurance Co. v. Trimble, 297 Mo. 659, 249 S. W. 902. The in- 
surance contract under review in that case is very different from the contract 
in the present case. In that case the insuring clause promises that the insured 
“will be indemnified for any sums paid” by the insured in satisfaction of any 
judgment imposed by law upon the insured. Nor does it appear that the con- 
tract required the insurer to defend any suit which might be brought against 
the insured. In some of its other features, too, the contract is different from 
the contract in suit here. 

It follows under the conceded facts in the present case that, when the 
vlaintiff commenced his garnishment proceeding. the garnishee was indebted 
to the insured under its policy, and that the iudgment rendered by the court 
helow in favor of the plaintiff against the garnishee is right, and should be af- 
firmed. The commissioner so recommends. 
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Per Curtam. The foregoing opinion of Sutton, C., is adopted as the opin- 
ion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


ELSIE KRUEGER, RESPONDENT, v. THE INDEMNITY COMPANY OF 
AMERICA, A CORPORATION, GARNISHEE OF RALPH T. 
ZAUSCH, APPELLANT. 

(No. 20200.) 

St. Louis Court of Appeals. Missouri. March 6, 1928. 

Rehearing Denied March 20, 1928. 

3 Southwestern Reporter (2d) 277 

Appeal from St. Louis Circuit Court; Robert W. Hall, Judge. 

“Not to be officially published.” 

W. E. Moser and Hensley, Allen & Marsalek, all of St. Louis, for appellant. 

Frederick A. Wendt, Roy H. Bergman, and James J. O’Donohoe, all of St. 
Louis, for respondent. 

Sutton, C. This is a garnishment proceeding. On March 23, 1925, plaintiff 
obtained a judgment against defendant Ralph T. Zausch, for $1,800 in the circuit 
court of the city of St. Louis, in an action brought to recover damages for personal 
injuries accidentally suffered by plaintiff as a result of being struck by an automobile 
operated and driven by defendant on a public street in said city. Execution was is- 
sued upon the said judgment, and the Indemnity Company of America was sum- 
moned as garnishee. The trial of the garnishment proceeding, which was had be- 
fore the court without a jury, resulted in a judgment in favor of the plaintiff against 
the garnishee for the sum of $2,063.40, being the amount of the judgment in said 
action for damages, with the interest accrued thereon, and the costs incurred in said 
action. The garnishee appeals. 

This case is a companion case to Goerss v. Indemnity Company of America, 3 
S. W. (2d) 272, decided at the present term of this court. The same insurance con- 
tract and the same facts and points of law involved in the one case are involved in 
the other. 

For the reasons stated in the opinion in the Goerss Case, the commissioner 
recommends that the judgment in this case be affirmed. 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion 
of the court. 

The judgment of the circuit court is accordingly affirmed. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


WEISS v. NEW JERSEY FIDELITY & PLATE GLASS INS. CO. 
Supreme Court Trial Term, New York County. February 24, 1928. 
228 New York Supplement 314. 

1. INSURANCE—INSURER UNDER AUTOMOBILE LIABILITY POLICY, 
SUED BY INJURED PERSON, COULD ASSERT ANY DEFENSE 
AVAILABLE IN ACTION BY INSURED (INSURANCE LAW, §109, AS 
_— BY LAWS 1917, C. 524, AND AMENDED BY LAWS 1924, C. 
In action by injured person under automobile liability policy against in- 

surance company based on Insurance Law, §109, as added by Laws 1917, c. 

524, and amended by Laws 1924, c. 639, to recover amount of judgment previous- 

ly obtained against insured, insurance company could assert any defense against 

injured person that it might have asserted in action against it by insured. 
(For other cases, see Insurance, Dec. Dig. § 311[1].) 


3. INSURANCE—INSURER, RESERVING RIGHTS, HELD NOT LIABLE 
UNDER ANTOMOBILE LIABILITY POLICY TO INSURED OR IN- 
JURED PARTY, IF INSURED FAILED TO GIVE IMMEDIATE NO- 
TICE OF INJURY (INSURANCE LAW, § 109, AS ADDED BY LAWS 
1917, C. 524, AND AMENDED BY LAWS 1924, C. 639). 

In action under automobile liability policy by injured party against in- 
surance company, based on Insurance Law, § 109, as added by Laws 1917, c. 
524, and amended by Laws 1924, c. 639, to recover amount of judgment pre- 
viously obtained against insured, if insured failed to carry out obligation im- 
posed by terms of policy to give immediatq notice to insurer of accident, with 
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fullest information obtainable, and insurer undertook conduct of defense under 
explicit reservation of rights, which was understood and acquiesced in by in- 
sured, insurer would not be liable under policy, either to insured or injured 
pasty. 

(For other cases, see Insurance, Dec. Dig. §311[1], §539[5].) 


4. INSURANCE—INSURED, RUNNING AUTOMOBILE INTO DITCH AND 
SERIOUSLY INJURING PLAINTIFF, SHOULD BE GIVEN IMME- 
DIATE WRITTEN NOTICE TO INSURER UNDER AUTOMOBILE 
LIABILITY POLICY. 

Where automobile belonging to insured went into ditch at time of accident, 
and plaintiff, suing insurer under automobile liability policy, was seriously in- 
jured at time, any reasonable person must have had sufficient information to 
persuade him that he had been in an accident, and insured should have given im- 
mediate written notice to insurer of occurrence as required by policy in case 
of accident. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 


5. INSURANCE—INSURER UNDER AUTOMOBILE LIABILITY POLICY, 
DEFENDING ACTION AGAINST INSURED, HELD NOT TO HAVE 
WAIVED RESERVATION OF RIGHT TO DISCLAIM LIABILITY FOR 
INSURED’S FAILURE TO GIVE NOTICE. 

Where insurance company accepted summons and complaint served by in- 
jured party on insured, with specific reservation of right to disclaim liability un- 
der automobile liability policy because of failure by insured to give prompt 
written notice of accident, and insured did not protest against company’s con- 
ducting defense of action under express reservations of rights, insured thereby 
acquiesced in reservation of rights by insurer, and insurer did not waive reser- 
vations of rights by undertaking defense of primary action by injured party 
against insured. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 


6. INSURANCE—INSURED’S CONSENT TO INSURER’S DEFENDING 
LITIGATION AND RESERVING RIGHT TO REPUDIATE LIABILITY 
UNDER AUTOMOBILE LIABILITY POLICY MAY BE EXPRESS OR 
INFERRED. 

Consent of insured, under automobile liability policy that insurer may un- 
dertake defense of litigation and reserve its right thereafter to repudiate its 
liability for failure to give prompt notice of accident, may be either express or 
inferred from acquiescence of insured. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 


7. INSURANCE—UNSATISFIED EXECUTION, RETURNED IN COUNTY 
OF INSURED’S DOMICILE, HELD TO PRIMA FACIE ESTABLISH 
INSURED’S FINANCIAL IRRESPONSIBILITY UNDER AUTOMOBILE 
LIABILITY POLICY; “INSOLVENCY” (INSURANCE LAW, § 109, AS 
_ BY LAWS 1917, C. 524, AND AMENDED BY LAWS 1924, C. 
Under Insurance Law, § 109, as added by Laws 1917, c. 524, and amended by 

Laws, 1924, c. 639, providing that insolvency of insured shall not release in- 

surer, inability of insured to meet financial obligations in due course, which is 

equivalent to “insolvency,” is sufficiently prima facie established by return of 
execution unsatisfied to sheriff of county where insured had his domicile, al- 

— he was temporarily absent from United States when execution was is- 

sue 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

8. INSURANCE—LIABILITY IS IMPOSED BY LAW UNDER AUTOMO- 
BILE LIABILITY POLICY, WHEN JUDGMENT AGAINST INSURED 
BECOMES FINAL BY EXPIRATION OF TIME FOR APPEAL; “LI- 
ABILITY IMPOSED BY LAW.” 

Under automobile liability policy, providing that insurer agrees to indem- 
nify against loss from liability imposed by law on insured, liability is imposed 
by law when, by proper judicial process and procedure, a’ judgment has been 
pon he | against insured, which has become final because time to appeal has 
expire 

(For other cases, see Insurance, Dec. Dig. § 514.) 
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9. INSURANCE—JUDGMENT ON VERDICT OF JURY TAKEN ON IN. 

QUEST IS FINAL JUDGMENT AS RESPECTS INSURANCE. 

As respects insurer’s liability, judgment entered on verdict of jury taken 
on inquest is just as muchja final judgment as one entered on verdict of jury 
after litigated trial. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


10. INSURANCE—INSURER HELD NOT RELEASED OF LIABILITY UN- 
DER AUTOMOBILE LIABILITY POLICY BECAUSE PRIMARY AC- 
TION RESULTED IN INQUEST BEFORE JUDGE AND JURY (CIVIL 
PRACTICE ACT, § 108). 

Under automobile liability policy providing for indemnity against loss from 
liability imposed by law, insurer is not relieved of liability because primary ac- 
tion resulted in request before judge and jury; such judgment becoming final 
judgment one year from time it is docketed under Civil Practice Act, § 108. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


11. INSURANCE—STATUTE PROVIDING FOR SUIT BY INJURED PAR- 
TY AGAINST INSURER, WHERE EXECUTION IS RETURNED UN- 
SATISFIED RENDERED NUGATORY PROVISION IN AUTOMOBILE 
POLICY LIMITING ACTION TO RECOVERY OF MONEY PAID BY 
INSURED (INSURANCE LAW, § 109, AS ADDED BY LAWS 1917, C. 

524, AND AMENDED BY LAWS 1924, C. 639). 

Provision in automobile liability policy that no action shall be maintained 
against insurer, unless it be for recovery of money actually paid by insured in 
satisfaction of judgment after trial of issue, is rendered nugatory, as respects 
injured party suing insured by Insurance Law, § 109, as added by Laws 1917, c. 
524, and amended by Laws 1924, c. 639, providing that insolvency of insured 
shall not release company. from payment of damages, and that action may be 
maintained by injured person in case execution against insured is returned un- 
satisfied. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


Action by Lena Weiss against the New Jersey Fidelity & Plate Glass Insurance 
Company. Judgment for defendant, with directions. 


S. Earl Levene, of New York City, for plaintiff. 


Spalding & McCabe, of New York City (Lyman A. Spalding, of New York 
City, of counsel), for defendant. 


Gusss, J: This action is brought by plaintiff against the defendant insur- 
ance company and is based upon section 109 of the Insurance Law (added by 
Laws 1917, c. 524, amended by Laws 1924, c. 639). Plaintiff seeks, under the 
terms of an automobile liability policy issued by the defendant company to one 
Max Oppenheimer as the insured, to recover the amount of a judgment pre- 
viously obtained by plaintiff against said Oppenheimer. Execution on said 
judgment has been returned unsatisfied, and is claimed to be uncollectible against 
the insured by reason of his alleged insolvency. 


The original action was for damages for personal injuries sustained by 
plaintiff in a collision between an automobile owned and driven by Oppenheimer, 
the insured, and an automobile in which plaintiff was a passenger. In that ac- 
tion, upon an inquest before the court and a jury, plaintiff secured a verdict of 
$5,000 for damages, the costs were taxed in the sum of $132.28, and on May 18, 
1923, a judgment was entered against Max Oppenheimer, the insured, in favor 
of the plaintiff, for the sum of $5,132.28. On August 19, 1924, the execution 
issued to the sheriff of New York county was returned as wholly unsatisfied, 
and thereafter, and on August 21, 1924, plaintiff promptly started this present 
action, against the defendant insurance company. Upon this trial the jury was 
waived, and both sides stipulated that the court should direct a verdict as 
though rendered by a jury without the necessity of findings. The defendant in- 
surance company as its chief defense urges that Oppenheimer, the insured, 
breached the terms and provisions of the liability insurance policy in that he 
failed to give the defendant company due and timely notice of the accident as 
‘required by the terms of the policy, and further that said insured failed in cer- 
tain other respects to comply with the policy provisions. This plaintiff, on the 
other hand, insists that such defense is not available as against. the plaintiff, 
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and in any event such breach and failure by the insured, if any, was waived 
by the defendant insurance company. 

The automobile accident in which the plaintiff sustained her injuries oc- 
curred on August 29, 1920, and it is conceded that no notice of this accident 
was given to the defendant company by the insured until more than two months 
thereafter, and until after the insured had been served with the summons and 
complaint in plaintiff’s original action. The first notice of the accident was re- 
ceived by the defendant insurance company on November 15, 1920, by means 
of a letter from the insured’s broker, which inclosed the two summonses and 
complaints in the original actions against the insured, and in which letter, dated 
November 15, it was stated: 

“We have been advised of a loss under the above-mentioned policy. * * * 
We are herewith inclosing summons and complaints which was served on the 
above assured (Max Oppenheimer) Saturday, November 13, 1920. We are also 
inclosing letter from the assured relative to this accident.” 

Inclosed_in this communication was the letter from Max Oppenheimer, the 
assured, referred to therein, in which letter the assured stated: 

“Inasmuch as no car was damaged, because there was no collision and 
nothing of the kind, I did not report it to you.” 

The defendant insurance company immediately and on November 18, 1920, 
wrote to Max Oppenheimer, the insured, a letter, which the insured received, 
stating: 

“We are in receipt of Supreme Court summons, New York county, Emer- 
ick J. Weiss v. Max Oppenheimer and Lena Weiss v. Max Oppenheimer. The 
company accepts these summonses and complaints under a reservation of rights. 
The accident is alleged to have occurred on the 29th day of August, 1920. The 
summonses and complaints were received at this office on the 15th day of No- 
vember, 1920. A careful examination will be made, and you will be advised 
later as to the position the company desires to take in these matters. Our 
rights are reserved because of the delay in notifying us.” (Italics ours.) 

On November 20, 1920, Max Oppenheimer, the insured, was interviewed 
by the claim agent of the defendant insurance company, and made a written 
statement over his signature concerning the facts and circumstances of the ac- 
cident, in which the assured stated: 

“I know my car didn’t strike his car at all, any time. There was no damage 
done to his car, and no one was hurt. This other car was a small car, but full 
of people. I do not know how many were there. There were seven in my car. 
* * * Inasmuch as there was no accident, no damage done, and no one hurt, 
I didn’t report this occurrence, and notified my broker as soon as I received 
the summons and the complaint on November 13, 1920. I have read the above 
and found it true.” 

The automobile liability policy issued by the defendant contained the fol- 
lowing provisions: 

“The company hereby agrees to indemnify the herein assured against loss 
from liability imposed by law upon the assured for damages on account of 
bodily injuries, including death resulting therefrom accidentally suffered within 
the policy period, by any person or persons not employed by the assured, by 
reason of the ownership, maintenance, or use of any of the automobiles enu- 
merated and described in the schedule.” 

The insurance policy also provided: 

“This insurance is subject to the following conditions, and failure on the 
part of the assured to comply with any of said conditions shall forfeit the 
right to recover hereunder: ‘ 

“Notice —The assured shall give to the company or to its duly authorized 
agent immediate written notice of any accident with the fullest information ob- 
tainable. * * * The assured shall at all times render to the company all 
possible cooperation and assistance. The assured shall not voluntarily assume 
or admit any liability for any accident, and no loss arising from a liability which 
son been voluntarily assumed or admitted by the assured shall be covered here- 
under.” 

The policy of insurance also had annexed to it a “rider.” which was incor- 
porated as part of the policy in compliance with section 109 of the Insurance 
Law, which rider provided: 

“The insolvency or bankruptcy of the assured hereunder shall not release 
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the company from the payment of damages for injuries sustained or loss oc- 
casioned during the life of this policy, and in case execution against the as- 
sured is returned unsatisfied in an action brought by the insured, or his or her 
personal representative in case death results from the accident, because of such 
insolvency or bankruptcy, then an action may be maintained by the injured per- 
son or his or her personal representative against this company under the terms 
of this policy for the amount of the judgment in the said action not exceeding 
the amount of this policy. Nothing herein contained shall vary, alter or extend 
any other provision or condition of the policy.” 

[1-4] In an action of this character it is established that the insurance com- 
pamy may assert any defense against the injured person which it might, have 
asserted in an action against it by the insured. Schoenfeld v. New Jersey Fidel- 
ity & Plate Glass Ins. Co., 203 App. Div. 796, 197 N. Y. S. 606; Roth v. National 
Automobile Mut. Casualty Co., 202 App. Div. 667, 195 N. Y. S. 865; Coleman vy. 
New Amsterdam Casualty Co., 126 Misc. Rep. 380, 213 N. Y. S. 522; Hermance 
v. Globe Indemnity Co., 221 App. Div. 394, 223 N. Y. S. 93 (Third Department). 
It is equally well established that the obligation of good faith in carrying out 
what is written in a contract is a contractual obligation of universal force, 
which underlies all written agreements. Brassil v. Maryland Casualty Co., 210 
N. Y. 235, 104 N. E. 622, L. R. A. 1915A, 629. If on the facts in this case Max 
Oppenheimer, the insured, failed to carry out the obligation imposed upon him 
by the terms of the policy to give immediate written notice to the insurance 
company of the accident, with the fullest information obtainable, and the com- 
pany undertook the conduct of the defense of this action under an explicit reser- 
vation of its rights, which was understood and acquiesced in by the assured, 
there can be no liability under the policy against. the insurance company in fa- 
vor of the insured, and such circumstances, being established, would operate as 
a bar to any recovery by this plaintiff in this action. 

On. August 29, 1920, when the accident occurred, Max Oppenheimer certainly 
must have been aware that something out of the ordinary occurred and that an 
accident did take place. He himself was driving his car, and as stated in his 
letter dated November 15, 1920, received by the insurance company together 
with the summons and complaint on that date, Oppenheimer at the time of the 
accident went into a ditch. Nevertheless he insists that no collision occurred, 
and “nothing of the kind,” and that no car was damaged. Any reasonable man 
under such admitted circumstances must have had sufficient information to per- 
suade him that he had been in an accident. As a matter of fact, the plaintiff 
was seriously injured to the extent that eventually her left breast was re- 
moved. Clearly, under the terms of this policy, the assured should have given 
immediate written notice to the insurance company of this occurrence, “with 
the fullest information obtainable.” As above stated, the first intimation that 
the defendant company had of the occurrence of this accident was on Novem- 
ber 15, 1920, over two months after its occurrence, and not until after Max Op- 
penheimer, the insured, had been served with two summonses and complaints 
for damages claimed due to a collision caused solely by his own negligence. 

[5, 6] The defendant company accepted these summonses and complaints 
only upon a specfic reservation of its right to disclaim liability because of the 
failure of the assured to give prompt written notice of the accident, and has 
never changed its attitude in this respect. Oppenheimer when interviewed and 
examined by the company’s claim agent on November 20, 1920, and during all 
the subsequent proceedings taken by the insurance company in the defense of 
this action, including the preparation of the answers, as far as the record dis- 
closes, never protested or declined to allow the company to proceed in the con- 
duct of the defense of this action under its expressed and specific reservation 
of rights, of which there can, on this record, be no question but that the as- 
sured had full knowledge. The consent of the assured that the company may 
undertake the defense of the litigation and reserve its right to repudiate its 
liability thereafter may be either expressed or inferred from the acquiescence of 
the assured. Farrell v. Merchants’ Mutual Automobile Liability Insurance Co., 
203 App. Div. 118, 196 N. Y. S. 383. From the evidence in this record it is clearly 
apparent that Max Oppenheimer, the insured, fully understood and acquiesced 
in this reservation of rights by the defendant insurance company. 

The plaintiff places reliance upon the case of Miller v. Union Indemnity 
Co., 209 App. Div. 455, 204 N. Y. S. 730, as supporting her contention. that the 
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company waived its reservation of rights by conducting the defense of the 
primary action. The Miller Case is not in point, as the assured never consented 
or acquiesced in any reservation of rights, but, on the contrary, refused to sign 
any waiver, and demanded that the defendant proceed and conduct the defense. 

I am definitely of the opinion that upon this record this defendant company 
explicitly reserved its rights in undertaking the defense in the primary action, 
and that the assured understood and consented to such reservation without ob- 
jection, and that, under the circumstances here existing, there was no waiver 
by the insurance company of its reservation of rights. 

[7] It has been determined that the word “irisolvency,” as used in section 
109 of the Insurance Law, must be given the broad meaning of general financial 
irresponsibility, and is not to be construed as referring only to a judicially de- 
clared insolvency. Miller v. Union Indemnity Co., 209 App. Div. 455, 204 N. Y. 
S. 730. I am further of the opinion that the inability of the assured to meet 
his financial obligations in due course is sufficiently prima facie established by 
the return of an execution unsatisfied to the sheriff of the county where the 
assured, so far as the record appears, had his domicile, although he was tem- 
porarily absent from the United States at the time the execution was issued. 

[8-11] The suggestion, however, of the defendant, that in no event is it under 
liability because the primary action resulted in an inquest before a judge and 
jury, and that an inquest is not “a trial of the issue” is without merit. The 
liability of the insurance company is measured by the policy provision which 
specifies that the company hereby agrees “to indemnify * * * against loss from 
the liability imposed by law upon the assured for damages on account of bodily 
injuries.” A liability is imposed by law when by proper judicial process and 
procedure a judgment has been entered against the assured which has become a 
final judgment because the time to appeal therefrom has expired. Schroeder v. 
Columbia Casualty Co., 126 Misc. Rep. 205, 213 N. Y. S. 649, Dean v. Marschall, 
90 Hun, 335, 35 N. Y. S. 724. A judgment entered upon the verdict of a jury 
taken on an inquest is just as much a final judgment as one entered upon the 
verdict of a jury after a litigated trial. The judgment upon the inquest becomes 
final one year from the time it is docketed. Section 108, Civil Practice Act. 
Further, the provision requiring a “trial of the issue” is contained in what is 
commonly called the “no action” clause of the policy, which reads as follows: 

“No action shall be maintained against the company under this policy unless 
it be for the recovery of money actually paid by the assured in full satisfaction 
of judgment against the assured after trial of the issue.” 

This entire clause of the policy is rendered nugatory and of no effect as 
respects the plaintiff in the present action by the express provisions of section 
109 of the Insurance Law. 

[12] Under the established rule that any defense available to the insurance 
company against its assured can be asserted in an action of this character against 
the injured person, the letters offered in evidence upon the trial are admissible 
as against the assured, and accordingly are admitted in this action. They have 
been considered by the court, and proper exception is given to the plaintiff. 
The established principles of law applied to the undisputed facts in this case 
require that the complaint be dismissed, with costs. 

Judgment is directed in favor of the defendant, dismissing the plaintiff’s 
complaint, with costs. Exception granted to plaintiff. Motion to set aside ver- 
dict and for a new trial will be considered as made and denied, with exception 
to plaintiff. Thirty days’ stay and 60 days to make a case granted. The clerk 
is directed to enter judgment accordingly. 


SAGLINENI v. MERRIMACK MUT. FIRE INS. CO. 
Supreme Court, Trial Term, Schenectady County. May 4, 1928. 
228 New York Supplement 537. 

INSURANCE—FALSE WARRANTY IN APPLICATION THAT INSURED 
AUTOMOBILE WAS CERTAIN YEAR’S MODEL, BEARING: CERTAIN 
NUMBERS, HELD MATERIAL MISREPRESENTATION, INVALIDAT- 
ING POLICY. 

Warranty, in application for fire and theft insurance policy, that automobile in- 
sured was 1925 model Buick sedan, bearing certain motor and serial numbers, 
whereas proof showed that plaintiff never owned Buick automobile of age, type, 
or numbers described, but that car owned by him and which he caused to be in- 
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sured was older model and evidently stolen, held to render policy void for mis- 
representation of material fact. 


(For other cases, see Insurance, Dec. Dig, § 280.) 


Action by Joseph Saglineni against the Merrimack Mutual Fire Insurance 
Company. Judgment for defendant, dismissing complaint. 

McMullen & Ward, of Schenectady, for plaintiff. 

Ainsworth, Sullivan & Archibald, of Albany (Nelson R. Pirnie, of Albany, of 
counsel), for defendant. 

HEFFERNAN, J. This is an action by plaintiff to recover the sum of $800 ona 
policy of fire and theft insurance issued by defendant on December 3, 1926, cov- 
ering a secondhand automobile stolen on December 28th of the same year. The 
answer, in addition to specific denials, contains several separate defenses. By 
agreement of counsel, however, the parties have stipulated to have the case de- 
termined on the single issue as to whether or not there was a breach of warranty 
by plaintiff as to the year, model and general description of the car. 

In his application for the insurance it is conceded that plaintiff warranted the 
automobile as a 1925 Buick sedan, motor No. 1204080, serial No. 1283300. The proof 
shows that plaintiff never owned a Buick automobile of the age, type,‘or numbers 
described in the insurance policy. It is also undisputed that the cars manufactured 
by the Buick Motor Company contain different and consecutive motor and frame 
numbers. The evidence shows that in the year 1924 the Buick Motor Company as- 
sembled model 28, standard coupe, containing the same motor number described in 
the policy, and that this motor number was not assembled with the frame num- 
ber stated in such policy, and that in fact the frame number of the car: bearing 
this motor number was 1168276; that this car was shipped to Greenfield, Mass., 
and sold to a resident of that place, who still is the owner. It also appears that 
the frame number given by plaintiff as the number of his automobile was as- 
sembled with a motor bearing 1313683, being a 1925 model 5, touring car, and that 
this car was shipped to a Buick agency in Texas, and sold to a resident of that 
state, who still has it in his possession. The plaintiff has failed to give any evi- 
dence whatsoever touching the prior history of his car. 

It is obvious that the car in question was earlier than a 1925 model. It is quite 
significant to me that plaintiff made no attempt to contradict defendant’s evidence in 
this respect. The misrepresentation that the car was a 1925 model bearing the motor 
and serial numbers stated was clearly a misrepresentation of a material fact. Reed 
v. St. Paul Fire & Marine Insurance Co., 165 App. Div. 660, 151 N. Y. S. 274. By its 
policy defendant agreed to insure a certain automobile, which the plaintiff described 
and warranted. Defendant relied on the warranties, as it had the right to do. Such 
a car plaintiff never owned, and the car actually insured did not correspond with 
plaintiff's representations. The car which plaintiff owned, and which he caused to be 
insured, evidently was stolen property. It is a matter of common knowledge that 
there is a material difference in value between a 1924 model with an equivocal his- 
7 sae one purchased from a legitimate dealer bearing the manufacturer’s correct 
numbers. 

In my opinion the contract is void because of the misrepresentations of a ma- 
terial fact, and defendant is entitled to judgment dismissing the complaint. 


MATTHEWS v. SOUTHERN FIRE INS. CO. (No. 221.) 
Supreme Court of North Carolina. March 28, 1928. 
142 Southeastern Reporter 233. 

INSURANCE-—EVIDENCE AS TO LOSS OF AUTOMOBILE BEFORE 

EXPIRATION OF POLICY INSURING IT AGAINST THEFT HELD 

INSUFFICIENT FOR SUBMISSION TO JURY. 5 

In action to recover on policy insuring against loss by theft of automobile, 
evidence as to loss resulting before expiration of policy held insufficient to 
authorize its submission to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


Appeal from Superior Court, Sampson County; Cranmer, Judge. 

Action by J. A. Matthews against the Southern Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed. P 

Action to recover upon policy of insurance issued by defendant to plaintiff, 
insuring plaintiff against loss by theft of his automobile. The policy was issue 
on October 20, 1924; it expired by its express terms at noon, on October 20, 1925. 
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Plaintiff’s allegation that his automobile vas stolen from his garage on the 
night of October 19, 1925, was denied by defendant. From judgment on the 
verdict, sustaining the allegations of the plaintiff, defendant appealed to the 
Supreme Court. 

Faircloth & Fisher, of Clinton, for appellant. 

Roscoe Butler, of Clinton, for appellee. 

Connor, J. There was evidence at the trial in the superior court tending to 
show that plaintiff’s automobile was stolen from the garage at his home, on 
state highway No. 60, about seven miles from Clinton, the county seat of Samp- 
son county, during the month of October, 1925. Defendant, however, is not 
liable on its policy for the loss of the automobile by theft, unless it was stolen 
prior to the expiration of its policy at noon October 20, 1925 

A careful scrutiny of the evidence set out in the case on appeal, in accord- 
ance with the rule applicable upon a motion for nonsuit, repeatedly stated and 
enforced by this court, fails to disclose any evidence from which the jury could 
find that the automobile was stolen prior to noon October 20, 1925. There was 
evidence tending to show that plaintiff last saw his automobile on the night of 
October 19, 1925, when he put it in his garage. He discovered its loss on the 
morning of October 21, 1925. Whether it was stolen on the night of the 19th, 
during the day, of the 20th, or on the night of the 20th of October, is left to 
conjecture. There was no evidence from which the jury could find the fact upon 
which plaintiff’s right to recover in this action is founded, to wit, that the 
automobile was stolen after plaintiff had put it in his garage, and prior to noon 
October 20, 1925. Dickerson v. R. R., 190 N. C. 292, 129 S. E. 810; Whittington 
v. Iron Co., 179 N. C. 649, 103 S. E. 395; Lewis v. Steamship Co., 132 N. C. 
904, 44 S. E. 666. 

Defendant’s assignment of error, based upon its exception to the refusal of 
the court to dismiss the action, as upon nonsuit, in accordance with its motion 
at the close of all the evidence, must be sustained. 

The judgment is reversed. 


CONROY v. COMMERCIAL CASUALTY INS. CO. 
Supreme Court of Pennsylvania. Jan. 23, 1928. 
140 Atlantic Reporter 905, 
1. INSURANCE—TO AVOID LIABILITY POLICY, INSURED’S DEPART- 
URE FROM TERMS OF CONTRACT AS BY DEFECTIVE NOTICE 
MUST BE PREJUDICIAL. 


Insurer under contract of liability insurance, to avoid liability under its 
contract, must show that insured’s breach of agreement as by defective notice 
results in substantial prejudice and injury, and mere technical departure from 
contract by insured is insufficient. 

(For other cases, see Insurance, Dec. Dig. § 551.) 


2. INSURANCE—THAT INSURED ORIGINALLY DESCRIBED TRIP 
DURING WHICH ACCIDENT OCCURRED AS ONE FOR PLEASURE, 
WHEREAS TRIP WAS ALSO TAKEN TO DEMONSTRATE CAR, 
HELD NOT TO AVOID RESPONSIBILITY OF INSURER ON LIABIL- 
ITY POLICY. 

Fact that, in his first communications to insurer under liability policy, insured 
Stated that passengers injured in his car while he was operating it were guests, 
and that trip was taken for pleasure, though inaccurate as not disclosing that 
insured had in view sale of car and was demonstrating it, held not to relieve 
insurer from liability under contract requiring that “full particulars” be given. 

(For other cases, see Insurance, Dec. Dig. § 552.) 


3. INSURANCE—LIABILITY POLICY IS NOT AVOIDED BY MISTAKE IN 
INSURED’S VERSION OF ACCIDENT. 
Fact that insured makes mistake in his version of the occurrences in con- 
costar with accident causing injuries is not of itself sufficient to avoid liability 
policy. 


(For other cases, see Insurance, Dec. Dig. § 552.) 
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4. INSURANCE—LIABILITY POLICY IS AVOIDED BY INSURED’S 
REFUSAL TO GIVE INFORMATION FOR DEFENSE, BY ABSENTING 
HIMSELF, OR BY MAKING DELIBERATE MISSTATEMENTS IN 
COLLUSION WITH INJURED PERSON. 

If insured under liability policy refuses to give insurer any information so 
that company cannot make defense, or if insured absents himself so that his 
evidence cannot be used, or deliberately makes misstatements in collusion with 
injured person, recovery on policy should be denied on ground of lack of 
co-operation or fraud. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 


5. INSURANCE—BAD FAITH OF INSURED UNDER LIABILITY POLICY 
MUST BE PROVED AND IS NOT INFERRED FROM FRIENDSHIP 
WITH PERSON INJURED. 

Lack of good faith of insured under liability policy, in assisting insurer in its 
defense in action for injuries, must be proved and is not inferred: merely from 
close relation existing between insured and person injured. 

(For other cases, see Insurance, Dec. Dig. §§ 646[114], 665[6].) 

7. INSURANCE—THAT INSURED AND PERSONS INJURED IN HIS 
CAR WERE FRIENDS HELD NOT TO PREVENT RECOVERY ON 
LIABILITY POLICY, WHERE THERE WAS NO BAD FAITH OR 
COLLUSION. ‘ 

Fact that persons injured while riding in insured’s car were friends of insured 
held not to prevent insured’s recovery on liability policy, where it was not shown 
that insured’s contradictory version of his trip or conduct in refusing to execute 
affidavit of defense was result of bad faith or collusion. 


(For other cases, see Insurance, Dec. Dig. § 514%.) 


8. INSURANCE—NONPREJUDICIAL REFUSAL OF INSURED UNDER 
LIABILITY POLICY TO EXECUTE PLEADINGS DOES NOT WAR- 
RANT INSURER’S REPUDIATION OF OBLIGATION UNDER POLICY. 
Though insured under liability policy is under duty to execute pleadings 

which insurer requested provided facts set forth were true, refusal to comply 

with request does not entitle company to repudiate its obligation unless prejudice 
results to insured in conduct of lawsuit covered by policy. 
(For other cases, see Insurance, Dec. Dig. § 514%.) 


9, INSURANCE—REFUSAL OF INSURED UNDER LIABILITY POLICY 
TO EXECUTE AFFIDAVIT OF DEFENSE IN TRESPASS ACTION 
STATING AUTOMOBILE TRIP IN WHICH INJURIES OCCURRED 
WAS FOR PLEASURE ONLY HELD NOT TO WARRANT INSURER'S 
REPUDIATION OF OBLIGATION (PRACTICE ACT 1915, § 12, AND § 13 
[PA. ST. 1920, § 17193]). 

Refusal of insured under liability policy to execute affidavit of defense that 
trip was taken solely for pleasure Aeld not ground for insurer’s repudiation of 
obligation under policy, where action for injuries which insurer sought to defend 
was one in trespass in which no affidavit of defense was required to permit proof 
that trip was taken for pleasure, under Practice Act 1915, § 13 (P. L. 483; Pa. St. 
1920, § 17193), since under such circumstances and further fact that answer was 
not made in time, under section 12, insured was not prejudiced in handling its 
defense. 


(For other cases, see Insurance, Dec. Dig. § 514%.) 


Appeal from Court of Common Pleas No. 2, Philadelphia County; James Gay 
Gordon, Jr., Judge. 


Action by Joseph J. Conroy against the Commercial Casualty Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 

S. S. Herman, of Philadelphia, for appellant. 

Israel K. Levy, of Philadelphia, for appellee. 

Santer, J. Conroy, plaintiff, engaged as an automobile salesman, insured 
against liability for injuries to others, while his car was employed for business 
or pleasure purposes. On the day of the accident which gave rise to the present 
controversy, he prepared to visit a boys’ camp located some distance from his 
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home. Before leaving, the Merritts, friends of the family, called, and upon 
invitation agreed to accompany him on the trip. While returning the automobile 
was upset with resulting injury to one of the occupants, of which fact notice 
was given to the defendant insurer. In the communication sent, as well as in 
subsequent statements made to investigators for the surety company, the passen- 
gers in the car were designated as guests, and the character of the trip defined 
as one for pleasure. Mrs. Merritt, the party hurt, and her husband brought 
actions for damages on November 22, 1923, and the defense of the suits was 
undertaken by the surety company, which had been properly advised of the 
institution of the litigation. Later, statements were served setting forth that 
plaintiffs were passengers in Conroy’s car at his invitation and request, and 
were injured by reason of his negligent operation of it. On April 9, 1925, an 
amendment was filed by the claimants in which it was averred that the trip was 
taken at the suggestion of the owner “for the purpose of demonstration, they 
being prospective purchasers of an automobile.” No affidavit of defense was 
interposed within 15 days, and the case appeared upon the trial list for June 3d. 

On that day counsel for the surety company demanded that Conroy execute 
an affidavit of defense, denying that the trip, during the course of which the 
accident occurred, was taken for business purposes, but, on the contrary, was 
intended solely for mutual entertainment, as the insured had previously stated. 
He refused to make such affidavit, stating that, though he had invited the 
Merritts to take a pleasure ride, he did have in view the sale of a car to them 
and was anxious to demonstrate the suitability of the type used in the hope that 
a purchase might result. Upon refusal to sign the prepared paper, the defendant 
company disclaimed further liability, and its counsel withdrew his appearance 
for Conroy. Another attorney was secured by him, and the damage case called 
for trial on February 8, 1926. Though notified, the surety company took no formal 
part at the hearing, which resulted in judgments for the Merritts to the total 
amount of $2,000. Of this fact and the refusal of the court to enter judgments 
n. 0. v.. the insurer was advised, with the suggestion that it should appeal, if 
deemed to its interest. No such step was taken, and executions were issued 
against Conroy. He paid the amounts due, with interest and costs, and brought 
suit against the insurance company to recover this sum, with attorney fees 
expended, amounting in all to $2,985.80. 

The present action is based upon the policy by which the defendant agreed 
to indemnify Conroy against claims for damages arising from the operation of 
his automobile. In the statement of claim the facts as already detailed are set 
forth, and are admitted by the affidavit of defense. It is claimed, however, that 
no recovery can be had, under the circumstances appearing, by reason of para- 
graph D of the insurance contract, which provides, in part: 

“If a claim for damagés is made upon the assured on account of such acci- 
dent, the assured shall give notice thereof with full particulars. The assured 
shall at all times render to the company all co-operation and assistance in his 
power.” 

And paragraph E, which reads: 

“The assured, whenever requested by the company, shall aid in effecting 
settlements, securing information and evidence, the attendance of witnesses, and 
In prosecuting appeals, but the assured shall not voluntarily assume any liability 
or interfere in any negotiation for settlement, or in any legal proceeding.” 

The defense made was that the refusal to sign the affidavit by Conroy, as 
requested, in which the character of the trip was defined, constituted a violation 
of the terms of the policy, permitting a disclaimer of liability, and that this 
course was specially justified in view of the retraction or modification of his first 
statement that the ride was for mutual pleasure. “It was further averred that 
Conroy had been guilty of fraud and collusion in assisting the Merritts to re- 
cover judgment for damages against him. The issue, as tried, was confined to 
the question of whether the original declaration as to the purpose of the ride 
was true, and the jury so found. No other question was submitted, nor was the 
court asked to have it-pass upon the alleged fraud of Conroy, nor were exceptions 
taken to its failure to do so. The court subsequently entered judgment for the 
plaintiff non obstante veredicto, and defendant has appealed. 


[1] It is insisted that there can be no recovery in this case because of the 
refusal of plaintiff to co-operate in good faith with the insurance company, as 
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required by the terms of the policy. “In contracts of this kind, to escape liabil- 
ity, the insurer must show that the breach is something more than a mere tech- 
nical departure from the letter of the bond—that it is a departure that results in 
substantial prejudice and injury to its position in the matter.” Frank Parmelee 
Co. v. Aitna Life Ins. Co. (C. C. A.) 166 F. 741; Porter v. Traders’ Ins. Co., 164 
N. Y. 504, 58 N. E. 641, 52 L. R. A. 424. The defendant undertakes to indemnify 
for compensation, and can be relieved of “its obligation for suretyship only where a 
departure from the contract is shown to be a material variance.” Young v. American 
Bonding Co., 228 Pa. 373, 77 A. 623; Sokoloff v. F. & C. Co., 288 Pa. 211, 135 A. 746, 
Unless it appears that something was done or omitted by Conroy to the prejudice of 
the defendant, the company is not relieved from the duty to make good the loss as it 
had undertaken to do by its contract. 

[2, 3] The first default of the plaintiff complained of rests on the inaccuracy 
of his narration of the “full particulars” of the accident furnished to the com- 
pany and its investigators. He originally declared the trip was for pleasure, and 
the Merritts were his guests. Later, this statement was qualified by’ the asser- 
tion that the journey was also for demonstration purposes, he having in mind 
the sale of a car to Merritt. The fact that the insured makes a mistake in his 
version of the occurrences is not enough to avoid the policy. 36 C. J. 1107. As 
was said in Moran Bros. Co. v. Pacific Coast Casualty Co., 48 Wash. 592, 94 P. 
106, where a similar question was considered: 

“We think the essential object of this report is to give the company notice, 
and notice at once, of the character of the injury and the probability of liability, 
and it is not intended that any mistake the [insured] might make in giving his 
version of the facts would render the policy ineffectual. It certainly is not in- 
tended that the answers should be as explicit and certain as an, answer to the 
complaint in the case, or should constitute to the insurance company a warranty 
that the facts reported could be substantiated at the trial.” 

To the same effect are Ward v. Maryland Casualty Co., 71 N. H. 262, 51 A. 
900, 93 Am. St. Rep. 514, and Taxicab Motor Co. v. Pacific Coast, Casualty Co., 
73 Wash. 631, 132 P. 393. 

[4, 5] If the insured refuses to give any information, so that the company is 
unable to make defense, it cannot be said there is cooperation, and therefore a 
recovery should be denied. Coleman v. New Amsterdam Casualty Co., 126 Misc. 
Rep. 380, 213 N. Y. S. 522. The same is true if he absents himself so that his 
evidence cannot be taken advantage of. Schoenfeld v. N. J. F. & P. Glass Ins. 
Co., 203 App. Div. 796, 197 N. Y. S. 606. And where there is a finding that de- 
liberate misstatements were made to the prejudice of the surety in collusion with 
the one injured, there is such fraud as will prevent judgment. Bassi v. Bassi, 
165 Minn. 100, 205 N. W. 947; Collins v. Standard Accident Ins. Co., 170 Ky. 
27, 185 S. W. 112, Ann. Cas. 1917D, 59. A lack of good faith must be proved 
(Roth v. National Automobile Mut. Cas. Co., 202 App. Div. 667, 195 N. Y. S. 865), 
and is not to be inferred merely from the close relation of the parties, as, for 
example, father and daughter-in-law (United States Casualty Co. v. Drew [C. 
C. A.] 5 F. [2d] 498). 

[6, 7] In the present case, though collusion is charged in the affidavit of de- 
fense, the question was not pressed at the trial, nor submitted to the jury. The 
only evidence offered by the defendant was that of the plaintiff, called on cross- 
examination, and whose uncontradicted statements are binding. Morningstar 
v. R. R., 290 Pa. 14, 137 A. 800. It established only that the injured parties were 
friends; that Conroy had not been called as a witness at the first trial, and had 
modified his original statement as to the purpose of the trip, to conform, as he 
insisted, with the actual facts. An examination of the record justified the state- 
ment appearing in the opinion filed by the court below: 

“It was not contended nor shown in the case before us that the contradictory 
versions of the trip as told by the plaintiff to his insurance company, or his 
conduct in refusing to execute the affidavit of defense, was the result of an im- 
proper collusion with the injured person, or was the product of bad faith on his 
part. Had this been the case, a different question would have been presented.” 

[8] The further complaint is made that the plaintiff failed to comply with 
his contract and co-operate with the insurance company, when he refused to 
execute the affidavit of defense, denying that the journey, on which Mrs. Mer- 
ritt was injured, had been undertaken for business purposes. It was the duty 
of the insurer to conduct the defense of the claim, and within its power to de 
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termine the course of action to be followed. If it appeared that the execution 
of a pleading.such as requested was legally required, so that an available de- 
fense could be asserted on trial, then it became the duty of the insured to com- 
iply with the demand, if the facts set forth were true. Collins v. Standard Ac- 
cident Ins. Co., supra. On the other hand, it was unnecessary for him to do a 
useless thing, and unless some prejudice resulted from his refusal the com- 
pany had not the right to repudiate its obligation. The insurer did not deem it 
necessary to interpose an affidavit of defense to the original statement of claim. 
The amendment, averring the trip to be one for business and not pleasure, was 
allowed, and a new statement filed on Aprii 13, 1925. No attempt to answer this 
was made within 15 days, the time fixed by the Practice Act (May 14, 1915, P. 
L. 483, § 12). It was not until June 3d, wnen the case was on the trial list, that 
the plaintiff was asked to execute the proposed affidavit of defense. 

\9, 10] Even if the delay beyond the statutory period had been overlooked 
by the court and leave granted to file the affidavit, it would have been of no 
benefit in conserving any rights of the insurance company, and it was in no 
way prejudiced by its omission. The action of the Merritts was one of trespass, 
and no affidavit of defense was required to permit proof of the fact that the 
plaintiffs were engaged on a journey for pleasure rather than business. The 
failure to file such a pleading admits “averments, in the statement, of the per- 
son by whom the act was committed, the agency or employment of such per- 
son, the ownership or possession of the vehicle, machinery, property or instru- 
mentality involved* * * [but] the averments of the other facts on which the plain- 
tiff relies to establish liability, and averments relating to damages claimed, or their 
amount, need not be answered or denied, but shall be deemed to be put in issue in all 
$193). expressly admitted.” Practice Act 1915, § 13 (P. L. 483; Pa. St. 1920, 

17193). 

There was nothing to prevent the insurance company from taking advan- 
tage of the fact that the trip resulting in the accident was for pleasure only, 
though no affidavit so asserting was filed, and it was not injured by the failure 
of Conroy to execute the one prepared. Leonard v. Coleman, 273 Pa. 62, 116 
A. 550; Flannigan v. McLean, 267 Pa. 553, 110 A. 370; Fleecia v. Atkins, 270 
Pa. 573, 113 A. 842. In view of the well-established legal rule that the liability 
of the driver of the car to the injured guest was the same, whether the trip 
was for pleasure or business, the amendment to the statement of claim orig- 
inally filed by the Merritts was of no moment. The measure of responsibility 
in either case was the same, the right to recover depending in each instance on 
proof of want of ordinary care on the part of Conroy. Cody v. Venzie, 263 Pa. 
541, 107 A. 383; Ferrell v. Solski, 278 Pa. 565, 123 A. 493; Simpson v. Jones, 284 
Pa. 596, 131 A. 541. The defendant was in no way prejudiced by the refusal of 
Conroy to sign, and could not repudiate its liability for that reason, as attempted. 

Admittedly, plaintiff was compelled to pay the sum of $2,985.80 in satisfaction 
of the claims against him, and he is entitled to reimbursement, as held in the 
court below. 

The judgment is affirmed. 


MORRIS PLAN CO. OF RHODE ISLAND v. FIREMAN’S FUND INS. CO. 
. (No. 6471.) 
Supreme Court of Rhode Island. April 9, 1928. 
141 Atlantic Reporter 182 
2. INSURANCE—WHETHER RECORD OWNER TAKING AUTOMOBILE 

AFTER REPLEVIN INTENDED TO DEPRIVE-TRUE OWNER OF 

POSSESSION PERMANENTLY, THUS RENDERING INSURANCE 

COMPANY LIABLE ON THEFT POLICY, HELD FOR JURY. 

Where one who was the record owner of an automobile which he had bought 
from another, who had purchased it on conditional sales contract and had not made all 
of his payments, took such automobile from the place where it was stored after hav- 
ing been replevied and disappeared with it, whether such record owner intended to 
deprive true owner of possession of automobile permanently, making his act lar- 
ceny and rendering insurance company liable on theft policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 
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3. INSURANCE—WHETHER ONE TAKING PROPERTY INTENDED PER. 
MANENTLY TO DEPRIVE OWNER OF POSSESSION DETERMINES 
WHETHER ACT WAS “THEFT.” 

Whether one taking another’s property intended to deprive such other perman- 
ently of the possession of the property taken determines whether the act was theft 
within insurance policy. 

Exceptions from Superior Court, Providence and Bristol Counties; Herbert L, 
Carpenter, Judge. 

Action by the Morris Plan Company of Rhode Island against the Firemen’s 
Fund Insurance Company. Directed verdict for defendant, and plaintiff excepts, 
Exception sustained, and case remitted for new trial. 

Harold R. Semple, of Providence, for plaintiff. 

Hinckley, Allen, Tillinghast & Phillips and Harold A. Andrews, all of Provi- 
dence, for defendant. 

STEARNS, J. Assumpsit to recover on a policy insuring plaintiff and others as 
their interest may appear from, among other things, “theft, robbery or pilferage” of 
an automobile. At the conclusion of plaintiff’s evidence, defendant rested, and the 
trial justice, on motion made, directed a verdict for defendant on the grounds that 
there was no proof of loss, of damages, and of theft. The case is here on the plain- 
tiff’s bill of exceptions. 

The sole exception is to the direction of the verdict. The only ground on which 
defendant relies to support this direction is that there was no evidence of theft. The 
other reasons given by the court for its action are untenable. The evidence is brief. 

September 21, 1925, one Fecteau, a dealer in automobiles, by a conditional sale 
agreement sold an automobile to Charles L. Smith and his wife, Theresa. A par- 
tial cash payment was made, and the balance of the purchase price was to be paid 
in installments. The agreement provided for a trade acceptance by plaintiff of a 
draft by Fecteau on the Smiths, that title was to remain in the seller until full pay- 
ment was made, and that an assignment of title to the automobile and of all rights 
under the agreement should be made to plaintiff. The agreement contained a recital 
that this assignment to plaintiff had been duly made. The policy in question was 
issued by defendant at the same time, and, by. special indorsement thereon, the 
coverage granted was to be for the benefit of the seller or the plaintiff only; the lia- 
bility at no time to exceed the amount due from the purchaser. 

The last payment received by plaintiff was on April 8, 1926. The balance 
still due-on the draft was over $200. April 24, Fecteau committed suicide. The 
following day plaintiff made an investigation of Fecteau’s obligations to it and 
discovered that the automobile either had been taken from the Smiths by Fectau 
or had been returned by them to him; just how or when Fecteau got possession 
of the automobile again does not appear. Plaintiff, by examination of the state 
records of automobile registrations, found that the registration of this automo- 
bile had been transferred to one McHale some time before Fecteau’s death. There 
was no evidence of any consideration for the transfer. Plaintiff at once instruc- 
ted its attorney to replevy the automobile. The attorney went to McHale’s house 
and, after some difficulty, found that the automobile was kept in a garage on an- 
other street. The writ of replevin was served and the automobile was turned 
over to plaintiff’s attorney. He took the car and left it in a public garage, with 
instructions that it was not to be delivered to any one except on an order from 
the plaintiff. An employee in the garage testified that about 2 o’clock in the 
morning he discovered that the automobile had been taken, without permission, 
from the third story of the garage by one McHale and another man, and driven 
away rapidly from the premises. The police were at once notified that the auto- 
mobile had been stolen. McHale was a taxicab driver in the employ of the ga- 
rage proprietor; it was his custom each day to return to the garage after mid- 
night when his work was over. He never returned to the garage or to his work 
after this night. Three days later, on May 31, plaintiff was notified by the pro- 
prietor of the garage that the automobile had been taken away. A complaint 
was at once made by plaintiff to the police that the car had been stolen. The 
car has never been returned and plaintiff has been unable to find McHale. 

[1] If there is any evidence to support a plaintiff’s right of action, the case 
must be submitted to the jury; and all inferences deducible from the evidence 
which are favorable to plaintiff must be considered. 

[2, 3] From the evidence a jury might properly infer that McHale, at least 
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after the service of the writ of replevin, knew that plaintiff was the owner of the 
automobile ; that McHale took it surreptitously, without the consent of the owner 
under circumstances which demonstrated a fraudulent intention to deprive the 
possessor permanently of the thing taken. Such a taking is larceny and a theft. 
Whart. Crim. Law (llth Ed.) § 1120. If the taking was under an honest claim 
of right, it was not a theft. The intention of the-taking is decisive of the char- 
acter of the act. This question of the intent was a question for the jury. State 
vy. McAndrews, 15 R. I. 30, 23 A. 304. 

The plaintiff's exception is sustained. The case is, remitted to the superior 
court for a new trial. 


CRISS v. UNITED a ae ay & GUARANTY CO. 
(No. : 
Supreme Court of Appeals of West Virginia. April 10, 1928. 
142 Southeastern Reporter 849. 

AUTOMOBILES—ONE CANNOT PROCEED AGAINST STATUTORY 
INSURER FOR INJURIES BY INSURED’S AUTOMOBILE UNTIL 
CLAIM IS LIQUIDATED (ACTS 1923, C. 6, § 82; CODE, C. 71, § 2). 
Under a liability insurance contract procured in compliance with section 82, 

chapter 6, Acts 1923, one claiming to have been injured because of the negligent 

operation of an automobile of the assured cannot proceed against the insurer 
alone until such claim is liquidated. 
(For other cases, see Automobiles, Dec. Dig. § 95.) 


Action by Thelma Criss against the United States Fidelity & Guaranty Com- 
pany, by notice of motion for judgment. Judgment for defendant, and plaintiff 
brings error. Affirmed. 

J. E. Law, of Clarksburg, for plaintiff in error. ‘ 


Steptoe, Maxwell & Johnson and James M. Guiher, all of Clarksburg, for 
defendant in error. 


HatcHer, J. This case involves the right of the plaintiff to proceed directly 
against the defendant, as an insurer, upon an unliquidated claim against defendant’s 
assured. The proceeding in which she would test her demand is a notice of mo- 
tion for judgment. The notice apprised the defendant that she would move the 
circuit court for a judgment of $3,000 and costs against it because of injuries 
received by her in a collision between an automobile in which she was riding and 
an automobile owned by Nick Naimo; that the latter car was being driven in a 
negligent maner, that the collision was occasioned solely by such negligence; that 
the Naimo automobile was operated for compensation; that, when Naimo se- 
cured in favor of the undersigned * * * to have and recover of and from 
defendant, and that by reason of that insurance, etc., “a right of action has ac- 
crued in favor of the undersigned * * * to have and recover of and from 
you for the injury and damages so sustained.” 

The insurance was procured in compliance with section 82 of chapter 6 of the 
Acts of 1923, which forbids the road commission to issue a permit to a taxi opera- 
tor until he files a bond, or “liability insurance satisfactory to the commission, 
and in such sum as the commission may deem necessary to adequately protect the 
* * * public.” The policy contains the usual assurances of indemnity. It also 
carries the following “rider,” to the satisfaction of the commission: 

“It is further understood and agreed that the obligations and promises of 
said policy shall inure to the benefit and protection of any person sustaining 
bodily injuries and/or property damage as provided for in said policy, * * * 
and that the said obligations and promises of said policy shall constitute direct 
liability to such person or persons, whether an action for damages is brought 
against the named assured alone or jointly with the company.” 

Like insurance contracts have received the consideration of this court in 
other cases. We held in Oneal v. Transportation Co., 99 W. Va. 456, 462, 129 S. E. 
478, that in directing the road commission to require indemnity insurance from a 
taxi operator, the Legislature created a new right, but did not provide a new 
remedy. See, also, Shepard v. Transportation Co., 100 W. Va. 703, 131 S. E. 
548. In Conwell v. Hayes, 103 W. Va. 69, 72, 136 S. E. 604, we further held that 
the road commission had been delegated no authority to change established pro- 
cedure. Plaintiff does not question these decisions, but maintains that section 
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2, chapter 71, Code, sanctions her direct action against the defendant. That 
section authorizes one to proceed in his own name upon a covenant or promise 
made by a third party for his sole benefit. 

Plaintiff insists that the application of the statute made in Jenkins v. Rail- 
way Co., 61 W. Va. 597, 57 S. E. 48, 49 L. R. A. (N. S.) 1166, 11 Ann. Cas, 967, 
supports her contention. There Jenkins alleged an injury occasioned by the 
negligence of the railroad company in performing a duty which it had obligated 
itself to perform for the benefit of a certain group to which he belonged. Here 
the injuries to plaintiff did not arise because of the negligence of the defendant, 
It is apparent, therefore, that the decision inthe Jenkins Case has no applica- 
tion to this one. The policy under consideration limits the liability of the in- 
surer in case of personal-injury to $5,000 in favor of any one person, and limits 
the total liability for personal injuries in any one accident to $10,000. It re- 
stricts the liability of the insurer, in case of injury to property, to the actual 
amount of the damages, with the provision that in no event shall such liability 
exceed $1,000 on account of any one accident, irrespective of whether the pro- 
perty of more than one person is damaged or destroyed. The terms of the policy, 
therefore, classify differently persons suffering personal injuries and persons 
bearing property loss. In addition to the benefits inuring to third persons under 
the policy, it benefits the assured, by indemnifying him for expenses in defending 
unwarranted claims for damages. It thus appears that the covenants in the pol- 
icy are not for the sole benefit of the plaintiff, or the class to which she belongs, 
Oneal v. Tr. Co., supra, 464, 465 (129 S. E. 428). Therefore she can not sustain 
direct action against the insurer under the above statute. King v. Scott, 76 W. 
Va. 58, 84 S. E. 954; State v. Indemnity Co., 99 W. Va. 277, 128 S. E. 439, 43 A. 
L. R. 522.. Our statute was adopted from the Virginia Code Thacker v. Hubbard, 
122 Va. 379, 94 S. E. 929, 21 A. L. R. 414, will show that we are not insular in this 
construction. 

Plaintiff also contends that the insurer agreed in the rider (by intendment) 
that the obligations of the policy should inure to her benefit and protection, and 
should constitute direct liability to her, and that such agreement warrants her 
action. The phrase upon which she relies isi)a promise upon a promise. It is a 
promise, to any person who might be injured by the automobile of the assured, 
that the insurer’s promise to the assured in such contingency shall inure to the 
benefit of the injured person. The promise to the assured is to indemnify him 
for his actual loss in such case. Ann. Cas. 1913D, note page 1152. That promise 
requires performance only when such loss is determined. That determination 
depends upon the recovery of a final judgment against the assured, or upon an 
agreement to which the insurer is a party. The policy so states. The fulfillment 
of that promise cannot be exacted upon the mere occurrence of an injury; the 
mere institution of an action against either the assured or the ‘assured and the 
insurer jointly does not make either one directly liable to the injured person. 
Such person himself might be at fault. The direct liability of The insurer com- 
mences only when established. It is established only by the final judgment or by 
the agreement above referred to. Consequently, in plain language, the rider 
simply obligates the insurer to pay directly to the injured person the amount he 
is entitled to recover from the assured, either by judgment or by agreement, in- 
stead of indemnifying the insured in that amount. The “inurement to the benefit 
and protection” and the “direct liability” requirements of the rider are fully met 
by such payment. 

The plaintiff here has obtained neither judgment against the assured nor an 
agreement of liability from the assured and the insurer. Therefore a direct liabili- 
ty to her from the insurer has not been established, and she cannot predicate her 
right of action against the insurer on that ground. See Smith Stage Co. v. Eck- 
ert, 21 Ariz. 28, 184 P. 1001, 7 A. L. R. 995, a leading case. 


Plaintiff also urges that, as liability insurance is required in such case for the 
protection of the public, public policy demands that this action be sustained. A 
primary source for the expression of public policy is legislative enactment. As 
the Legislature did not authorize this remedy when it exacted such insurance, re- 
ference to public policy is not fortuitous. 

Plaintiff's plight is due to the fact that Naimo is dead. She recognizes that, 
under the common law, her right of action against him perished at his death. 
“Actio personalis moritur cum persona.” Curry v. Mannington, 23 W. Va. 14, 
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18. She says that, if this action cannot be maintained, she has suffered a wrong 
without a remedy, and terms it “an anomalous situation.” Her statement is not 
entirely correct. Naimo did not die until about nine months after the date of her 
injury. During all those months a remedy was at hand. That such remedy was 
not pursued is her misfortune, and not the fault of our system of procedure. The 
maxim “ubi jus ibi remedium” has not been violated. 

The judgment of the circuit court is affirmed. 

Affirmed. 
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CASUALTY. 


ELL DEE CLOTHING CO., INC., v. MARSH. 

Court of Appeals of New York. Feb. 14, 1928. 
60 Northeastern Reporter 651 

2. INSURANCE—“BINDER” PROTECTING AGAINST BURGLARY “AT 

AND FROM 189 STANTON STREET, NEW YORK,” COVERED PER- 

SONAL PROPERTY HELD AT SUCH PLACE. 

Where binder agreed to protect from burglary “at and from 189 Stanton street, 
New York,” it covered personal property held at such place; “binder” being present 
contract of insurance issued to protect assured temporarily while assurer investi- 
gates risk. 

(For other cases, see Insurance, Dec. Dig. § 165.) 


3. INSURANCE—“BINDER” PROTECTING AGAINST BURGLARY HELD 
TO CONSTITUTE COMPLETE CONTRACT OF INSURANCE. 
“Binder,” which is present contract of insurance protecting assured temporarily 

while assurer investigates risk, held to constitute complete contract of insurance 

against burglary, whether interpreted by itself or with addition of implied condi- 
tions of policy. 
(For other cases, see Insurance, Dec. Dig. § 132.) 

4. INSURANCE—THERE IS NO PRESUMPTION THAT POLICY CON- 
TAINS CONDITIONS PRECEDENT. 

In absence of all testimony, there is no presumption that assurer in its policy 
has inserted any conditions precedent. 
(For other cases, see Insurance, Dec. Dig. § 155.) 


5. INSURANCE—ASSURER HAVING ADOPTED CONDITION SUBSE- 
pal MUST SHOW SUCH FACT AND THAT CONDITIONS WERE 
N. 
Where assurer has adopted condition subsequent, it is for it to show snch fact 
and that such conditions have been broken by assured. 


(For other cases, see Insurance, Dec. Dig. §§ 155, 646[2].) 


6. INSURANCE—IN ABSENCE OF STATE REGULATIONS, ASSURER 

MUST SHOW THAT CONDITIONS ARE IMPLIED IN “BINDER.” 

In absence of state regulations, it is for assurer to show that conditions were 
implied in binder, and what such conditions were; “binder”. being temporary insur- 
ance contract, effective while assurer investigates risk. 

(For other cases, see Insurance, Dec. Dig. § 155.) 


8. INSURANCE—DEFENDANT SIGNING AS AGENT OF “LONDON 
LLOYDS” BINDER PROTECTING AGAINST BURGLARY HELD PER- 
SONALLY LIABLE ON CONTRACT. 


Defendant, who signed binder protecting against burglary, with knowledge by 
all parties that he was acting as agent of London Lloyds, held to become personally 
liable on contract, since his supposed principals were not only unknown but in fact 
fact did not exist at time, “London Lloyds” being voluntary association of mer- 
chants, shipowners, underwriters, and brokers, which writes no policies, but, when 
broker for one: wishing insurance posts particulars of risk, underwriting members 
wishing to do so subscribe name and share of total that each wishes to take, and 
policy is issued when total is reached containing names of underwriters bound there- 
by and name of attorney in fact who handles insurance affairs of the group. 

(For other cases, see Insurance, Dec. Dig. § 103.) 


9. INSURANCE—ASSURED’S KNOWLEDGE WHEN DEFENDANT, AS 
AGENT OF LONDON LLOYDS, SIGNED BINDER PROTECTING 
AGAINST BURGLARY, THAT PRINCIPALS DID NOT EXIST, HELD 
NOT AS MATTER OF LAW TO EXONERATE DEFENDANT FROM 
LIABILITY ON CONTRACT. 

Knowledge by assured, holding binder protecting against burglary, signed by 
defendant, as agent of London Lloyds, that defendant’s principals did not yet ex- 
ist, but that group might be formed who would assume risk, held not as matter 
of law to exonerate defendant from liability on contract. 


(For other cases, see Insurance, Dec. Dig. § 103.) 
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Appeal from Supreme Court, Appellate Division, First Department. 

Action by the Ell Dee Clothing Company, Incorporated, against Frederick A. 
Marsh. From a judgment of the Appellate Division (220 App. Div. 701, 221 N. Y. 
S. 817), affirming a judgment of nonsuit at the Trial Term, plaintiff appeals. Re- 
versed, and new trial granted. 

Leopold Blumberg, of New York City, for appellant. 

Grant Horner and Henry Herzbrun, both of New York City, for respondent. 

AnprEws, J. In November, 1923, the receiver of the plaintiff applied to his 
broker for a policy of burglary insurance to cover the stock of goods which had 
come into his possession. In turn, the broker passed on the application to another 
firm of brokers. They endeavored to place the insurance, and finally succeeded in 
making some arrangement with the defendant. 

Mr. Marsh was the agent in New York of the “London Lloyds.” Precisely what 
were his powers is not clear; but, when the application was handed to him, it was 
understood by all parties that a “Lloyds” policy was to be received. 

The application had been made out upon a form appropriate to marine insur- 
ance. On the back were printed the clauses relating to that class of risk and im- 
material here. It was headed, “Underwriters’ and Brokers’ Emergency Agreement,” 
. and the form was stated to be “Provisional.” The application was said to be made 
by the brokers for the receiver of the Ell Dee clothing store. The amount of the in- 
surance was to be $15,000. It was to protect against burglary for 60 days, “at and 
from 189 Stanton street, New York” (where in fact the goods were located), and 
then follows: “Amount under deck, $101.50.” That sum was in fact the agreed 
premium for the policy. Then follow the words “Biding” and the signature 
“Marsh—for Company.” 

This paper was delivered to the receiver. He drew a check for $101.50, which 
was received by the negotiating brokers. On December 6 there was a burglary at 
189 Stanton street; clothing in the receiver’s hands being taken. Shortly thereafter 
Marsh was notified of the burglarly, and about January 21 he received proofs of 
loss made out to “F. A. Marsh, Representing Lloyds.” 

No formal policy was ever executed by any one, and the plaintiff, having been 
vested with all the rights of the receiver in the subject-matter upon his discharge, 
brings this action to recover the loss directly of the defendant. It claims that he is 
personally liable upon the so-called “binder” executed by him. 


[1-6] Some preliminary matters must be considered before we reach the more 
important question involved in this case. It is said that the plaintiff has failed to 
show that Mr. Marsh ever received the check for the premium. It is true. But, if 
the defendant considered it important and intended to rely on a missing bit of proof 
that might have been supplied, he should have called attention to the defect. No re- 
ference to it was made on the trial. It is said the goods supposed to be covered by 
the binder are not described. But the application is against burglary made by the 
receiver of the Ell Dee Clothing store at 189 Stanton street. This would seem to 
cover the personal property, held by Mr. Derby as receiver of the corporation, at 
that place. It is said there is here no complete contract. The binder is intended 
to be superseded by a formal policy. Such a policy contains conditions to be per- 
formed by the assured. In its absence the nature of the risk assumed is not 
shown. So there is a failure to prove a meeting of the minds of the parties and 
a contract. A “binder” is a present contract of insurance, issued to protect the 
assured temporarily while the assurer investigates the risk and determines whether 
or not to issue a permanent policy. Imported into it, however, are all the obliga- 
tions “according to the terms of the policy in ordinary use by the company.” Sherri 
v. National Surety Co., 243 N. Y. 266, 153 N. E. 70. If the form of the policy 
is fixed by the state, then its provisions are held to be included in any binder. 
If there is proof that the company has adopted any particular and customary form, 
the same thing is true. But it is for the company to show this fact. In the absence 
of legislative direction, it may use such a policy as it chooses. It may adopt many 
or few conditions. In the absence of all testimony, there is no presumption 
that in its policy it has inserted any conditions precedent. If it has adopted condi- 
tions subsequent, it is for it to show that fact and that they have been broken by 
the assured. There is no reason why it may not simply agree to indemnify for the 
loss by burglary of certain goods in return for a consideration. So whether the 
binder is to be interpreted by itself or with the addition of implied conditions, the 
minds of the parties meet. And in the absence of state regulations, it is for the 
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assurer to show that conditions are implied and what they are. Such seems to be 
intimated in Underwood v. Greenwich Ins. Co. 161 N. Y. 413, 55 N. E. 936. There 
may be an exception to this rule. Some conditiohs may be so well understood 
as universally entering into insurance: contracts, such as the necessity of notice and 
proofs of loss given to the insurer within a reasonable time, that the courts will 
imply them even though the binder be silent. They must, however, be few. 

[7] We come, therefore, to the substantial question which we must determine, 
The general rule may be stated that, where one party to a written contract is known 
to the other to be in fact acting as agent for some known principal, he does not 
become personally liable whether he signs individually or as agent. Johnson y, 
Cate, 77 Vt. 218, 59 A. 830. On the other hand, although known to be acting for 
an unknown principal, he is personally liable. Knowledge of the real principal 
is the test, and this means actual knowledge, not suspicion. Cobb v. Knapp, 71 
N. Y. 348, 27 Am. Rep. 51; Argersinger vy. Macnaughton, 114 N. Y. 535, 21 N. 
E. 1022, 11 Am. St. Rep. 687; McClure v. Central Trust Co., 165 N. Y. 108, 8 
N. E. 777, 53 L. R. A. 153; De Remer v. Brown, 165 N. Y. 410, 59 N. E. 129; Win- 
sor v. Griggs, 5 Cush. (Mass.) 210. If this be a correct statement of the law, it 
determines the case before us. 

[8, 9] London Lloyds is a voluntary association of merchants, shipowners, under- 
writers, and brokers, originating in the seventeenth century, and growing into a 
vast commercial organization. To it is due much of the law of marine insurance. 
In 1871 it was granted all the rights and privileges of a corporation. In its rooms 
an extensive insurance business is carried on. Lloyds itself, however, writes no 
policies. A broker for one wishing insurance posts the particulars of the pro 
posed risk. Then each underwriting member of the association who wishes to do 
so subscribes his name and the share of the total desired that he wishes to take, 
When that total is reached, the insurance is effected. A policy, in the form approved 
by Lloyds is then issued, containing the names of the underwriters bound thereby 
and the name of their attorney in fact who handles the insurance affairs of the 
group. So who will become obligated on any policy is not and cannot be known 
until the underwriting is completed. And in each case only those who underwrite 
each particular policy are liable for any loss under that policy, and liable for the 
amount which they have underwritten. The insured contracts with each separately, 
not with the group jointly. Fish v. Vanderlip, 218 N. Y. 29, 112 N.-E. 425, Ann. 
Cas. 1916F, 150. 

Therefore, while the binder was signed by Marsh, with the knowledge by all 
that he was acting as agent, who were or were to be his principals, even he did 
not and could not then know. Under such circumstances the agent becomes per- 
sonally liable on his contract. Not only were his. supposed principals unknown 
to either Mr. Dewey and his agents; in fact there were none. Some time in the 
future a group might be formed who would assume the risk. None existed when 
the binder was signed. And the mere knowledge by the plaintiff or its predecessors 
of all these facts is not, as a matter of law, sufficient to exonerate the defendant. 

The judgments should be reversed, and a new trial granted, with costs to abide 
the event. 

Cardozo, C. J., and Crane, Lehman, Kellogg, and O’Brien, JJ., concur. 

Pound, J., not sitting. 

Judgments reversed, etc. 


BEST BLDG. CO., INC. v. EMPLOYERS’ LIABILITY ASSUR. CORPORA- 
TION, LIMITED, et al. 
Court of Appeals of New York. March 27, 1928. 
160 Northeastern Reporter 911. 

INSURANCE—EMPLOYERS’ LIABILITY INSURER HELD NOT LIABLE 

FOR MORE THAN AMOUNT OF POLICY ON GROUND OF NEGLI- 

GENCE IN FAILING TO SETTLE FOR LESS. 2 

Employers’ liability insurer held not liable for more than face amount of policy 
on ground of negligence in failing to settle case according to injured employees 
offer to accept less than such amount before recovery of judgment for larger 
amount, in absence of fraud or bad faith; contract measuring liability. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from Supreme Court, Appellate Division, First Department. _ 
Action by the Best Building Company, Inc., against Employers’ Liability Assut- 
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ance Corporation, Limited, and ‘another. From a»judgment of the Appellate: Divi- 
sion (220 App. Div. 816,°222 Nz: ¥. S. 770), affirming a judgment of: the Trial 
Term, which set aside’a verdicti:for plaintiffand dismissed the complaint, plaintiff 
appeals. Affirmed. “ , 

William Otis Badger, Jr., and» Paul D. Compton,-both of New York City, for 
appellant. 4 
a Walter L. Glenney, of. New York City, for respondents. 

Crane, J. The defendant insured the plaintiff against loss arising from the 
liability, imposed «by law for damages on account’ of bodily injuries accidentally 
suffered by an employee. An accident happened which resulted in a judgment 
against the plaintiff for $16,000.. The defendant, according to the terms of its policy,- 
undertook the defense for the plaintiff, and ‘has paid, or is willing to pay, the sum 
of $10,000, the extent of its policy liability. The plaintiff has sued the defendant 
for its negligence in failing to settle the claim and asks to recover the excess of 
the judgment over the face of the policy; that is, the $6,000 less the $2,000 which 
the plaintiff alleges it was at all times willing to contribute, The facts regarding 
the proposed settlement are these: 

During the course of negotiations the accident case could have been settled 
with the injured employee for $8,500. The defendant insurance company offered 
$6,500. The plaintiff was given no notice of either offer. It alleges that, if notice 
had been given to it, the difference of $2,000 between the two offers would have 
been readily paid by it, and the injury case settled. As the insurance company 
did not increase its offer, or meet the injured employee’s demand, the case was not 
settled, and the plaintiff claims and alleges that the failure to settle was due to 
the defendant’s negligence in handling the case, and particularly in its failure to 
notify the plaintiff of the offers which had been made by both sides. The question 
is directly raised whether under the terms of these accident policies as they now 
read the insurance company is liable for negligence in failing to settle aj case when 
there was a possibility of so doing. That the insurance company in the handling 
of the litigation or in failing to settle is liable for its fraud or bad faith is conceded 
and has been repeatedly stated in all the cases bearing on the subject. So also it 
has been held by this court that the company is not liable on its contract for a fail- 
ure to settle; a contract imposes upon it no such duty. Auerbach v. Maryland 
Casualty Co., 236 N. Y. 247, 140 N. E. 577, 28 A. L. R. 1294; Streat Coal Co. v. 
Frankfort General Ins. Co., 237 N. Y. 60, 142 N. E. 352. In the latter case this 
court said: 

_ “Defendant, however, was privileged at its own cost to settle any claim or 
suit. It was not obligated so to do, neither was it required to consult plaintiff in 
regard thereto. * * * In the absence of fraud, negligence or bad faith, alleged and 
established it is not the duty of the court to read into contracts conditions or 
limitations which the parties. have not assumed. Negligent acts on the part of de- 
fendant to the injury of plaintiff are not charged in the complaint.” 

In the Auerbach Case this court said: 

“There are no allegations in the complaint to the effect that the insurance com- 
pany was negligent either in investigating the facts connected with the accident, 
or in the defense of the action, not a suggestion that it was guilty of fraud or 
misrepresentation in any way.” 

_.Thus these two cases seem to have reserved this question of negligence in 
failing to settle the claim. : 

On the other hand, the Supreme Court of New Hampshire, in Douglas v. 
United States Fidelity & Guaranty Co., 81 N. H. 371, 127 A. 708, has held that 
a recovery may be had for a negligent failure to settle where the facts were 
similar to those in this case. That court said: ay 

“The cases relied upon do not consider the question involved here. They were 
all actions upon the contract, and were brought upon the theory that the duty to 
settle was absolute. The question of care or negligence in exercising the right to 
elect is not considered in any of them. But they do state; in the course of the 
discussion, that the insurer has an option to settle or not as it chooses. The fact 
that the right of election is vested solely in the insurer, does not dispose of the 
present case. Exclusive authority to act does not necessarily mean the right to 
act arbitrarily. Our law upon the subject is based upon the broad proposition that 
in all its dealines with the defense to Elliott’s claim the defendant was bound to 
act as a reasonable man might act under the same circumstances, * * * 
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“The fundamental question is, Does or does not the insurer owe to the insured 
a duty in the matter of a settlement? If it does mot owe such a duty, it is not 
liable either for a failure to act or for the manner of action. It may refrain from 
completing a settlement for any reason, however essentially dishonest, and still there 
would be no liability. If, as the cases roundly state, it has an exclusive and absolute 
option, no one can question its motives for the exercise or nonexercise of the privi- 
lege. No case has gone that far. All acknowledge a liability for fraudulent con- 
duct, or lack of good faith, in refusing to settle. But they are silent as to any 
reasoning which would sustain such liability and at the same time deny responsi- 
bility for negligent conduct.” 

While there is much force in the reasoning of this opinion, yet I am inclined 
to the belief that the contract of the parties must measure the liability in the ab- 
sence of fraud or bad faith. There are circumstances when implied obligations may 
be reasonably inferred from the language used (Brassil v. Maryland Casualty Co., 
210 N. Y. 235, 104 N. E. 622, L. R. A. 1915A, 629), but there is no implied obliga- 
tion in the insurance policy in this case that the company must or will settle ac- 
cording to the offer made. In the Auerbach Case we said: 

“There is nothing in the policy by which the insurance company obligated itself 
to settle, if an opportunity presented itself. It was given the option to settle, if 
it saw fit to do so, or to try the action, as it preferred. It, however, was under 
no legal obligation, either express or implied, to compromise or settle the claims 
prior to the trial. * * * The insurance company, in refusing to settle the actions, 
did what it had the legal right to do under the terms of the policy.” 

We may ask what would constitute negligence in the failure to settle a case, 
as distinguished from bad faith. Even when there was little likelihood of recovery, 
many reasonable persons would think it wise to settle rather than to take any chance 
with a jury. In most of the accident cases, disputed questions of fact arise. Is 
the insurance company to determine at it peril whether reasonable-minded men 
would believe the plaintiff’s witnesses in preference to its own?. Again, even on 
conceded facts, as frequently happens, a serious question of law arises as to the 
nature or extent of liability, if any. Is a jury to say that the insurance company 
was guilty of negligence in choosing to try out such a question in the courts rather 
than to settle? These questions suggest the wisdom of adhering to the contract 
of insurance which the parties have made. If the insurance company is to be obli- 
gated to make a settlement under any given circumstances, it must be a matter to 
_ dealt with between the insured and the insurer, or else regulated by the Legis- 
ature, . 

Although this court wrote no opinion in the case of Schencke Piano Co. v. 

Philadelphia Casualty Co., 216 N. Y. 662, 110 N. E. 1049, it apparently decided 
that there was no liability for negligence in failing to settle a claim under an ac- 
cident policy. In that case a judgment in the accident case was recovered for 
$10,143.93. The case could have been settled for $2,500.. The company refused 
to settle because the insured would not pay part of the amount. Thereafter, the 
insured sued the company for the amount which it was obliged to pay over $5,000, 
the face of the policy. The complaint alleged negligence in these words: 
_ “That the defendant herein refused and neglected to settle said action, and for 
its owh benetit and against the wishes of the plaintiff herein arbitrarily and unreason- 
a refused to settle said claim and suit within the ‘policy limit stated in said 
policy. . ' 

_ Our note in the memorandum recital of our decision calls attention to this com- 
plaint as alleging negligence and lack of due diligence. As a verdict was directed 
against the plaintiffs’ contention of negligence, this court must have decided the 
point. 


_. For the reasons here stated, the judgment appealed from should be affirmed, 
with costs. 


Cardozo, C. T., and Pound, Andrews, Lehman, Kellogg, and O’Brien, JJ., concur. 
Judgment affirmed. 
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MERRIMAN v. MARYLAND CASUALTY CO. (No. 20972.) 
Supreme Court of Washington. April 24, 1928. 
266 Pacific Reporter 682, 

INSURANCE—LIABILITY INSURER, NOT NOTIFIED OF ACTION 
AGAINST INSURED, HELD ENTITLED TO DEFEND ON MERITS 
we INJURED PERSON WHO RECOVERED DEFAULT JUDG- 
Where liability insurer was not notified by insured of pendency of action for 

injuries, and default judgment was entered against insured, liability insurer, under 

policy which required insured to notify it of action, was entitled to defend on merits 
in suit brought against it by injured person as insured’s judgment creditor. 

(For other cases, see Inurance,, Dec. Dig. § 539[5].) 

Department 2. 

Appeal from Superior Court, Walla Walla County; John L: Sharpstein, Judge. 

Action by Andrew Merriman against the Maryland Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded, with directions. 

Herbert Ringhoffer, of Walla Walla, for appellant. 

E. L. Casey, of Walla Walla, for respondent. 

Main, J. After recovering a judgment by default against one O. E. Bowman 
for personal injuries, the plaintiff brought this action against the defendant upon 
a liability insurance policy issued by it to Bowman. In its answer, the defendant 
sought the right to defend upon the merits as against the plaintiffs claim that he 
was personally injured through the fault and negligence of Bowman. To the answer 
was attached a copy of the insurance policy. The plaintiff interposed a demurrer 
to the answer, which was sustained. The defendant declined to plead further, and 
elected to stand upon its answer. Judgment was entered against the defendant for 
the sum of $1,022, which was the amount of the judgment against Bowman and the 
costs of that action. From the judgment thus entered, the defendant appeals. 


The complaint in the present action alleges among others, these facts: Bowman 
was operating a farm in Walla Walla county. The appellant, the Maryland Cas- 
ualty Company, issued to him a policy of liability insurance for which he paid the 
premium. During the life, of this policy, Andrew Merriman, the respondent, while 
in the employ of Bowman, was injured by what he claims was a vicious horse. 
He also alleges that Bowman was negligent in failing to inform him of the vicious 
character of the animal. After the respondent was injured, the appellant was in- 
formed of the injury, and some correspondence took place with reference to a settle- 
ment, which was never effected. The respondent then brought action against Bow- 
man, which the latter did not defend, and judgment was taken by default in the sum 
of $1,000. There is no allegation in the complaint that the appellant was informed 
of the pendency of that action, or at any time had an opportunity to defend it. The 
appellant’s answer denied that the respondent’s injuries were caused by any careless- 
ness or negligence on the part of Bowman, and denied the vicious propensities of 
the horse. It pleaded affirmatively assumption of risk and contributory negligence. 
It further alleged in the answer that the appellant at no time received a copy of the 
summons and complaint served upon Bowman, and had no knowledge of the pen- 
dency of that action until after the judgment was entered. To the answer was 
attached as an exhibit a copy of the insurance policy. The portions of this policy 
which are pertinent to the present inquiry are the following: 


“TIT. Defense. To defend in the name and on behalf of the assured any suits 
or other proceedings which may at any time be instituted against the assured on 
account of such injuries, including death resulting therefrom, including suits or 
other proceedings alleging such injuries or death and demanding damages therefor, 
although such suits, proceedings, allegations and demands are wholly groundless, 
false or fraudulent; but the company reserves the right to settle any such suit. * * * 

“VI. Insolvency of Assured. The insolvency or bankruptcy of the assured 
shall not release the company from the payment of damages for injuries or death 
sustained or loss occasioned within the provisions of the policy; and the prepayment 
of any judgment that may be recovered against the assured upon any claim covered 
by the policy is not a condition precedent to any right of action against the com- 
pany upon the policy, but the company is bound to the extent ofi its liability under 
the policy to pay and satisfy any such judgment and an action may be maintained 
upon any such judgment by the injured person, his or her heirs or, personal repre- 
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sentatives, as the case may be,.to enforce the liability of the company as in th 
policy set forth and limited. * * * “~~ y pany e 


_. “Subject to the specific agreements, as aforesaid, and to the following condi- 
tions and exceptions; * * * ; . 

“(C) Notice. Upon the occurrence of an accident, the assured. shall give im- 
mediate written notice thereof tothe home office of .the company or to its duly 
authorized agent, with the fullest information obtainable. The assured shall give 
like notice with full particulars of any claim made on account. of such accident. 
If, thereafter, any suit or other proceeding is instituted against the assured, he shall 
immediately forward to the company every summons, notice, or other process served 
upon him.” : 

It thus appears from the policy that the appellant reserved the right to defend 
all suits or other proceedings that might be brought against the assured (Bowman) 
on account of personal injuries sustained; that the insolvency or .bankruptcy of 
the assured should not relieve the appellant from paying any judgment that might 
be obtained against him; and that, if any suit or other proceeding was instituted 
against the assured, he should immediately forward to the appellant summons, notice, 
or other process served upon him. 


The question is whether the appellant shall be denied a trial upon the merits 
as against the respondent, the injured person, because Bowman, the assured, did 
not inform the appellant, or send to it the summons and copy of the complaint 
served upon him in the action brought against him for personal injuries sustained 
by Merriman, the respondent. As against the assured, the right of the appellant to 
defend an action brought against him and to have the summons and copy of the 
complaint forwarded to it was something that it would have been necessary to have 
done before Bowman could have maintained an action upon the policy. In fire in- 
surance policies, it has been consistently held by this court that proof of loss, as 
required by the. policy, is a condition precedent to the maintenance of an action, 
unless failure to present proof is due to a misleading of the insured by the officers 
or agents of the insurance company. Kuck v. Citizens’ Insurance Co., 90 Wash. 
35, 155 P. 406; Walton v. American Central Insurance Co., 115 Wash. 103, 196 P. 
588. The prior holdings of the court upon the question will be found cited in the 
Kuck Case. In London Guarantee & Accident Co. v. Siwy, 35 Ind. App. 340, 
N. E. 481, it was held that a condition in a policy of liability insurance which re- 
quired the assured to give immediate notice to the company of any claim for 
damages on account of an injury to an employee was a condition precedent to the 
right to maintain the action by the assured. If proof of loss in fire insurance poli- 
cies is a condition precedent, and notice in a liability insurance policy of the happen- 
ing of the accident is a condition precedent, it must necessarily follow that the 
requirement of the policy in the present case that the summons and other process 
served upon the assured be forwarded to the insurance company would likewise 
be a condition precedent to the right of the assured to maintain the action. 


But the question here is whether the injured person may maintain an action 
on the policy without the right on the part of the company to defend on the merits; 
it never as yet having had that opportunity. In Malanaphy v. Fuller & Johnson 
Mfg. Co., 125 Iowa, 719, 101 N. W. 640, 106 Am. St. Rep. 332, it is said: 


“Necessarily the rights of a party for whose benefit a promise is made must be 
measured by the terms of the agreement between the principal parties, and the right 
to recover from the promisor is not absolute in all cases. Among other limitations, 
the party to be benefited takes subject to all inherent equities arising out of the 
contract, as affecting the principal parties one with the other. This follows naturally 
from the relation of privity which the law implies.” 

In 6 R. C. L. p. 886, it is said: 


“Even in jurisdictions which recognize the right of a beneficiary to enforce the 
contract, the agreement between the promisor and promisee must possess the neces- 
sary elements to make it a binding obligation—in other words, it must be a valid 
contract between the parties to enable a third person, for whose benefit the promise 
is made, to sue upon it. A mere naked promise from one to another for the 
benefit of a third will not sustain an action. Necessarily the rights of a party for 
whose benefit a promise is made must be measured by the terms of the agreement 
between the principal parties, and the right to recover from the promisor is not 
absolute in all cases. The beneficiary is in fact asserting a derivative right. There- 
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fore among’ other limitations, the party to be benefited takes subject to all inherent 
equities arising out of the contract, as affecting the principal parties.” ; 

In the present case, the respondent is basing his action upon a liability policy 
which he claims was made for his benefit. The conditions of that policy by its 
express terms were that the respondent should have a right to defend any action 
that was brought against the assured, and that the latter would furnish to the 
company the summons and other process that might be served upon him. It is at 
once apparent that the respondent cannot pick out of this insurance contract those 
provisions which are especially beneficial to him, and disregard all other provi- 
sions. 

Aside from what is said in Finkelberg v. Continental Casualty Co., 126 Wash. 
543, 219 P. 12, relative to the effect of the failure of the assured to give notice 
of the pendency of the action, and which was not necessary to the decision in 
that case, no case has been cited, and in our investigatior we have discovered none, 
which holds that the failure of the assured to inform the company that an action 
has been begun, as required by the policy, enables the injured person to maintain 
an action on the policy after obtaining a judgment against the assured without 
giving to the insurance company the right to defend upon the merits as to the 
question of liability and the amount thereof. The appellant had the right, at 
some time at least, to an opportunity to defend upon the merits, and this is some- 
thing that as yet it has never had. The case of Finkelberg v. Continental Casualty 
0 so far as it is not in accord with what has herein been said, will be 
modified. 

What the effect of the failure of the assured to send the summons or other 
process served upon him to the insurance company would have upon the right 
of the injured person to maintain an action on the policy after obtaining judgment 
against the assured, if that clause in the policy stood alone, is not before us at 
this time, and we express no opinion thereon, because, as already pointed out, the 
appellant is only asking an opportunity to have a trial upon the merits. 

The judgment will be reversed, and the cause remanded, with direction to the 
superior court to overrule the demurrer to the appellant’s answer. 

Fullerton, C. J., and Mitchell, Holcomb, and Askren, JJ., concur. 


C. KALBITZER PACKING CO. v. TRAVELERS’ INDEMNITY CO. (No. 6077.) 
Supreme Court of Appeals of West Virginia. March 6, 1928. 
142 Southeastern Reporter 251. 
(Syllabus by the Court.) 

INSURANCE—EVIDENCE AS TO WHETHER SAFE HAD BEEN EN- 
TERED, WITHIN POLICY INSURING AGAINST ENTRY BY FORCE 
MAKING VISIBLE MARKS, HELD FOR JURY. 

Where the policy of burglary insurance sued on undertakes to indemnify the 
assured against loss by burglary of property “within that part of any safe to which 
the insurance under this policy applies, occasioned by any person or persons making 
felonious entry” into the same “by actual force and violence, of which force and 
violence there shall be visible marks made upon such safe or vault, by tools, ex- 
plosives, electricity, gas or other chemicals, while such safe or vault is duly closed 
and locked by at least one combination or time lock,” and the evidence shows that 
the safe in question was entered and a large sum of money stolen, therefrom, and 
also shows visible marks of violence on the knob and dial plate of the outside 
door, but when examined afterwards by expert locksmiths the safe was locked 
and they and others were unable to open it by manipulation of the handle and 
lock, but the inside door, equipped with a Yale lock and key, was found open 
and the upper and lower corners of that door were bent out, the end of the blade 
of a knife inserted in the key hole and the knife found on the floor, and there 
were also evidences on the door that some tool or other instrument had been used 
in battering down the corners of the door, the evidence was sufficient to carry the 
case to the jury upon the question whether the safe had been entered and the 
burglary committed in the manner and within the terms prescribed by the policy. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Error to Circuit Court, Ohio County. 

Action by the C. Kalbitzer Packing Company against the Travelers’ Indemnity 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

J. Wm. Cummins and A. E. Bryant, both of Wheeling, for plaintiff in error. 
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George C. B-meke and J. M. Ritz, both of Wheeling, for defendant in error, 

Miter, P. By the burglary insurance policy sued on, the defendant company 
undertook “to indemnify the assured for all. loss by burglary of any such property 
irom within that part of any safe or vault to which the insurance under this policy 
applies, occasioned by any person or persons making telonious entry into such safe 
or vault by actual force and violence, of which force and violence there shall be 
visible marks upon such safe or vault by tools, explosives, electricity, gas, or other 
chemicals, while such safe or vault is duly closed, and locked by at least one com- 
bination or time lock and located in the assured’s premises as hereinafter defined, 
or while located elsewhere after removal therefrom by burglars.” 

The declaration which is in the short form prescribed by statute, sues for 
$1,208.30 with interest from May 16, 1926, for loss in respect to the property insured 
by said policy caused by burglary, theft or robbery on or about the 16th day of 
May, 1926, at 1327 Market street, Wheeling, West Virginia, with which declara- 
tion a bill of particulars was filed showing by items the amount of said loss. 

The evidence is conclusive that the safe was equipped with a combination lock 
on the outside door, and with a Yale lock operated with a key on the inside door, 
and that the safe was duly closed and locked by the combination lock as well as 
by the inside or Yale lock on the night before the burglary was committed, and 
that the safe was feloniously entered. 

The defense was that plaintiff failed to establish the essential fact by com- 
petent and sufficient evidence that the entry was made by force and violence mani- 
tested by visible marks made upon the safe by tools, explosives, electricity, gas or 
— chemicals, while the safe was so duly closed and locked as provided in the 
policy. 

When the safe was first examined, the witnesses say that the knob and dial 
plate of the combination lock showed that it had been tampered with, that the 
knob bore a mark of indentation, that the neck thereof was bent, and that it and 
the dial were broken loose from the inside mechanism so that the lock could not 
then be operated or manipulated, by the two locksmiths called as witnesses by the 
defendant nor by other persons who tried to do so, so as to open the door, and 
these locksmiths gave it as their opinion that the safe door had not been entered 
by any force or violence exerted on the outside door or lock. The door was finally 
opened by these mechanics by drilling a quarter-inch hole in the door under the 
dial plate into which a quarter-inch rod was inserted and the bar punched, which 
released the combination from it, and by turning the handle the bolt went back, and 
the door came open. 

But according to the terms of the policy, it is apparent that right of recovery 
was not made to depend on force and violence so manifested, on, the outside door 
of the safe, or on both doors, as provided in some policies of indemnity of this 
same character. Such force and violence manifested on any part of the safe suffi- 
cient to make an entry will satisfy the terms and conditions of the policy upon 
which liability of the surety is made to depend. When the outside door was 
opened, the inner door was found unlocked. In the keyhole was found inserted 
the end of a knife blade, and the knife from which it had been broken was found 
on the floor. The upper and lower left hand corners of the inside door consisting 
of soft quarter-inch steel were bent down or up, evidently by the insertion of some 
tool and by prying thereon, and as manifested by marks or scratches on the safe; 
and one of the locksmiths called as a witness by defendant when aked by counsel 
whether by the use of some prying instrument and the knife blade as described this 
inner door could have been forced open, said “it is possible,” it may have been. 

If the case depended on the evidence tending to show force and violence used 
on the outer door of the safe, the evidence might leave us in doubt, though there 
was some evidence of force and violence thereon by the use of tools. True the 
expert witnesses gave it as their opinion that this door was not entered by means 
of such force and violence, but this was opinion only. No one could say that the 
door had not been in some way forced thereby. There were the marks upon it. 
If we assume, as defendant would have us do, that entrance was made by some 
one knowing the combination, and that he entered by manipulating that, yet there 
is the evidence of force and violence on the inside door, and can we deny to the 
plaintiff the benefit of the jury’s verdict on these facts? We think not. The evi- 
dence was certainly sufficient to carry the case to the jury, and justifying the trial 
judge in refusing defendant’s peremptory instruction No. 1 to find for the defendant, 
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also their instruction No. 4 which would have told the jury that the mere fact 
that there were some scratches or indentations upon the knob and dial plate, they 
were not sufficient to warrant a finding for plaintiff. As we have said, there was 
the evidences of force and violence upon the inside door, which instruction No. 4 
wholly ignores, Plaintiff was entitled to have all the evidence go to the jury. This 
conclusion is supported by the cases relied on and cited by the trial court in denying 
the defendant’s motion for a new trial, namely, Moskovitz v. Travelers’ Indemnity 
Co., 144 Minn. 98, 174 N. W. 616; Brill v. Metropolitan Surety Co. (Sup. Ct.) 113 
N. Y. S. 476; National Surety Co. v. Chalkley (Tex. Civ. App.) 260 S. W. 216; 
Bruner v. Fidelity & Casualty Co:, 101 Neb. 825, 166 N. W. 242; Rosenbach v. 
Fidelity & Casualty Co., 204 Mo. App. 145, 221 S. W. 386; Columbia Casualty Co. 
v. Rogers Co., 29 Ga. App. 248, 114 S. E. 718; Palace Laundry Co. v. Royal In- 
demnity Co., 63 Utah, 201, 224 P. 657; Cahn & Wachenheim vy. Fidelity & Casualty 
Co., 157 La. 238, 102 So. 320. Im a number of these cases the evidence of force 
or violence on the outside door was none or was uncertain, but the fact that the 
evidence showed force and violence on the inside door was held sufficient to take 
the case to the jury on the question of entrance by force or violence. 
The judgment will be affirmed. 
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MISCELLANEOUS 


EAGLE & STAR BRITISH DOMINIONS INS. CO., Limited, v. —* et al. 
Circuit Court of Appeals, Second Circuit. March 12, 1928. 
24 Federal Reporter (2d) 784. 

1. INSURANCE—JEWELER’S POLICY, REQUIRING SENDINGS OF JEW- 
ELS NOT PERSONALLY CARRIED TO BE BY REGISTERED POST, 
HELD NOT TO COVER LOSS DURING TRANSPORTATION BY 
BAGGAGE TRUCK. 

All-risks jewelers’ block policy, insuring jewels at any place, but requiring 
sendings of property insured, in so far as they were not personally carried, to be by 
registered post, held not to cover loss resulting while being transferred in traveling 
salesman’s trunk to railroad station by baggage truck. 


(For other cases, see Insurance, Dec. Dig. § 424.) 


3. INSURANCE—INAPPLICABLE PROVISO OF JEWELER’S POLICY 
CANNOT BE RESORTED TO FOR PURPOSE OF MAKING DOUBTFUL 
UNAMBIGUOUS CLAUSE TO WHICH IT WAS APPENDED. 
Inapplicable proviso of all-risks jewelers’ block policy cannot be resorted to, 

for purpose of making doubtful otherwise unambiguous clause to which it was ap- 

pended to provide an exception. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


4. INSURANCE—BAGGAGE TRUCK DRIVER, TRANSPORTING TRUNK 
CONTAINING DIAMONDS TO DEPOT, HELD NOT PERSONALLY 
CARRYING DIAMONDS, WITHIN REQUIREMENT OF INSURANCE 
POLICY; “PERSONALLY CARRIED.” 

Baggage truck driver, to whom trunk containing diamonds was delivered for 
transportation to railroad depot, held not to have been “personally carrying” dia- 
monds, within meaning of insurance policy requiring sendings of property insured, 
in so far as not personally carried, to be by registered post; “personally carried” 
meaning carried by insured or some servant or agent in his employ. 


(For other cases, see Insurance, Dec. Dig. § 424.) 


5. INSURANCE—NEGLECT. OF INSURED’S AGENT TO PERSONALLY 
CARRY JEWELS AS REQUIRED BY POLICY AVOIDED POLICY, 
WITHOUT REGARD TO INSURED’S PERSONAL BLAME. 

Where all-risks jewelers’ block policy required jewels not sent by registered 
post to be personally carried, neglect of insured’s agent to carry goods personally 
avoided the policy, since insurer, in imposing conditions on his risk, excepts all others, 
and fact that assured is not personally to blame for nonperformance of conditions 
by his agent is of no avail. 


(For other cases, see Insurance, Dec. Dig. § 424.) 


6. INSURANCE—REQUIREMENT OF JEWELER’S POLICY FOR PERSON- 
AL CARRIAGE OF JEWELS NOT FORWARDED BY REGISTERED 
POST HELD APPLICABLE TO FORWARDING WITHIN CITY. 
Requirement of all-risks jewelers’ block policy that jewels not forwarded by regis- 

tered post should be personally carried held applicable to forwarding from one 

point to another in the same city; substitution of carriage by common carrier for 

personal carriage or registered mail changing risk, whether carriage was fer 

long or short haul. ; 
(For other cases, see Insurance, Dec. Dig. § 424.) 


In Error to the District Court of the United States for the Southern District 
of New York. 

Action by Jacob Schliff and another, co-partners doing business under the firm 
name and style of Schliff Bros., against the Eagle & Star British Dominions In- 
surance Company, Limited. Judgment for plaintiffs, and defendant brings error. 
Reversed. 

This is an action upon an insurance policy to recover for the loss of unset dia- 
monds. It was brought in the state court and removed to the District Court by de- 
fendant, a British corporation. Plaintiffs are diamond dealers with an office in 
New York City. They employed one Strauss, who resided in Chicago, as their 
traveling salesman. After reaching Chicago, and remaining there several days sell- 
ing his merchandise, Strauss prepared to proceed to Louisville, on Sunday, May 10, 
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1925. On the preceding Saturday afternoon he took the diamonds from 4 safety 
deposit vault, where he had deposited them for safe-keeping, carried. them to his 
home, and put them with his clothing into his trunk, .On Sunday morning he de- 
livered this trunk to the driver of a truck belonging to Parmelee Transfer Company, 
who called at his house pursuant to instructions preyiously- given by Strauss. The 
trunk was to. be carried to the Union Station, where Strauss intended to exchange 
the claim check received from the Parmelee truckman for a railway baggage check 
to Louisville. The trunk never reached the Union Station. When the. truckman 
stopped at another house, and went within to get a trunk, three men drove up in 
another vehicle, removed Strauss’ trunk. from the Parmelee truck, and disappeared 
with it. So plaintiffs’ diamonds were lost. Upon the jury’s verdict, judgment for 
some $36,000 was entered for the plaintiffs. 

Solomon J. Rosenblum, of New York City (Charles G. F. Wahle, of New York 
City, of counsel), for plaintiff in error. 

Hirsh, Newman & Reass, of New York City (Benj. Reass, Hugo Hirsh, Eman- 
uel Newman, and Leonard F. Manheim, all of New York City, of counsel), for de- 
fendants in error. 

Before L. Hand, Swan, and Augustus N. Hand, Circuit Judges. 

SwAN, Circuit Judge (after stating the facts as above). [1] The most important 
question, and the one which disposes of the case in the view we take of it, is whether 
the policy covered this loss. This involves the construction of its language. The 
policy is entitled “All-Risks Jewelers’ Block Policy.” Its provisions, so far as 
now material, are the following: 

“The property insured is * * * preciotis stones * * * while the same are (save 
as hereinafter provided) in or upon any premises or place whatsoever, or being 
carried or in transit by land or water anywhere in Holland, Belgium, and the 
United States of America, 

“Sendings of property insured under this policy, in so far as the same are not 
personally carried. must be forwarded by registered post. : 

“Provided always that where, owing to postal regulations or laws of the coun- 
try from which the property is being forwarded, such goods are prohibited from 
being dispatched by registered post, the same may be forwarded by parcel post or 
through a public forwarding office, providing that a declaration is made at the 
time of dispatch of 5 per cent. of the value of the goods, not exceeding a declara- 
tion of francs 10,000.” 

The first paragraph above quoted declares that the risk shall cover property 
of the specified description in any premises or place, or being carried or in transit, 
anywhere within the geographical limits stated. It thus distinguishes between goods 
“in any premises or place” and those “being carried or in transit.” The paragraph 
beginning “Sendings” clearly refers back to the prior statement with respect to 
property being carried or in transit, and limits the’ generality of that statement. 
“Sendings of the property insured,” if it is not personally carried, “must be for- 
warded by registered post.” If we stop with these two paragraphs, and omit the 
proviso, it seems to us perfectly clear that the policy contemplates that insured prop- 
erty, while being carried or in transit, must be personally carried, or must be for- 
warded by registered mail. The property is of a character best adapted to these 
types of transportation, being small in size, light in weight, and of great value. 
Personal carriage, which in practice means carrying by the insured’s employees, or 
sending by registered post, may well have been supposed ‘to involve less risk of loss. 
In any event, up to this point the language of the policy limits the risk of property 
being carried or in transit to sendings by messenger or registered post. 

[2,3] The language of the proviso, about which most of the argument has revolved, 
creates some doubt as to its applicability to any transportation, except one originat- 
ing in Belgium, the only one of the named countries where a declaration of value 
in terms of francs would be possible. It is also argued that the words “the coun- 
try from which the property, is being forwarded” limit the proviso to international 
shipments. But, even if the proviso be assumed to be so limited, the “sendings” 
clause ought not to be correspondingly limited. In the construction of statutes, a 
Proviso does not operate beyond the express exceptions which it carves out of the 
general enactment. United States v. Dickson, 15 Pet. 141, 10 L. Ed. 689. We 
think this general rule of interpretation is equally applicable to other written docu- 
ments, and that the proviso in question cannot be resorted to for the purpose of 
making doubtful the otherwise unambiguous clause to which it is appended to pro- 
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vide an exception. The general statement of risk covers property being carried or 
in transit within any one of the three countries, The “sendings” paragraph limits 
the risk while it is being carried or, in transit to personal carriage and forwarding 
by registered mail, two methods thought to be of exceptional security. The limita- 
tion is as important in carriage or transit within the boundaries of each of the three 
countries as across the boundary of Belgium. The proviso allows as an exception 
to the general limitation an alternative method of forwarding upon the conditions 
stated therein. If the conditions cannot be complied with, or if the proviso is 
limited to international shipments, then that alternative’is not open to the insured 
in sendings within the United States. But to say that, because the alternative offered 
by the proviso is not applicable here, the limitation of ‘the main clause is entirely 
done away with, would be most unreasonable. 

[4] It remains to consider whether the diamonds were being “personally carried” at 
the time of the loss. This means carried by the insured, or some servant or agent 
in his employ. It is clear from the proviso that property delivered to a public 
forwarding office is not deemed to be personally carried. The insured’s argument 
that the Parmelee driver was personally carrying the diamonds, within the meaning 
of the policy, is too fantastic to require more than mention. See Hoffman Bros. v. 
Commercial Union Assurance Co., 221 App. Div. 167, 222 N. Y. S. 641; Lynch v. 
Am. Eagle Fire Ins. Co., 220 App. Div. 196, 221 N. Y. S. 4. 

[5] A second and more substantial argument is that, since personal carriage by 
Strauss was covered, no matter what his negligence, or even if he stole the goods, 
his neglect to carry personally, or to send them by registered post, was part of the 
insured risk, To this, however, we cannot accede. When an insurer imposes con- 
ditions on his risk, he excepts all others. It is no answer to say that the insured 
is not personally to blame for nonperformance of the conditions by his agent. Liver- 
pool & London Ins. Co. v. Gunther, 116 U. S. 113, 128, 129, 6 S. Ct. 306, 29 L. Ed. 
575; Id., 134 U. S. 110, 10 S. Ct. 448, 33 L. Ed. 857. See, also, Whealton Packing 
Co. v. Aitna Ins. Co., 185 F. 108, 34 L. R. A. (N. S.) 563 (C. C. A. 4); Shamrock 
Towing Co. v. Am. Ins. Co., 9 F. (2d) 57 (C. C. A. 2). 

In the Gunther Case the kerosene which caused the fire was brought upon the 
premises by a tenant without authority of the insured, but it was held none the 
less a breach of condition which prevented recovery. A servant is more nearly 
identified with his principal in such a case than is a tenant. Strauss was the ser- 
vant of the insured, with complete control over their diamonds. His default, if he 
was instructed to carry them on his person, was still chargeable to his principals; 
it was within the scope of his authority. The insurer refused to insure any carriage 
or transit, except personal or by registered post (the proviso not applying), and can- 
not be held for risks not included in his contract. 


[6] Finally it is urged that the,sendings clause has no application to a forwarding 
from one point to another in the same city. We see no reason why it should be so 
narrowed. The policy covered the risk of personal carriage or registered mail. 
If carriage by a common carrier was substituted, the risk was different. Whether 
it was greater or less does not matter; it was different. And this is true, whether 
the carriage is for a long or short haul. 

We were informed that this is a new form of policy, of which there has been 
no previous judicial construction. Construing it as we do, it was error to overrule 


the defendant’s motion to dismiss the complaint, and the judgment must be reversed. 
It is so ordered. 


ROBERTSON v. BURSTEIN (No. 72.) 
Supreme Court of New Jersey. March 19, 1928. 
141 Atlantic Reporter 92. 

3. INSURANCE—INSURED MUST PAY REASONABLE RATE FOR IN- 
SURANCE PROTECTION. . . . 
Assignee of premiums due on insurance binders issued pending delivery of policy 

has right of recovery without showing any specific amount agreed to be paid to insur- 

ance companies, since, in absence of fixing temporary rate, insured is bound to pay 
reasonable rate, for protection received thereunder. 
(For other cases, see Insurance, Dec. Dig. § 183.) 
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4, INSURANCE—INSURANCE BINDERS HELD NOT INVALID AS NOT 

STANDARD FORM OF POLICY. ; ’ 

Binders issued pending delivery of insurance policies Held not invalid because 
not standard form of policy required by statute, since statute does not attempt to 
fix form of mere temporary binders, but deals only with form for use in permanent 
policies. 

(For other cases, see Insurance, Dec. Dig. § 132.) 


"6. INSURANCE—FAILURE: TO DELIVER SOME OF INSURANCE BIND- 
ERS DOES NOT JUSTIFY GRANTING OF NONSUIT IN ACTION TO 
RECOVER PREMIUMS. : 
Failure to deliver some of insurance binders to insured would not justify 

granting of nonsuit in action for recovery of premiums thereon, but would only be 

a bar to right to recover premiums alleged to be due on such binders which were 

not delivered. 

(For other cases, see Insurance, Dec. Dig. § 188[3].) 


7, INSURANCE—PROOF OF MAILING INSURANCE BINDERS TO IN- 
SURED’S ADDRESS WITHOUT RETURN TO SENDER RAISED 
QUESTION FOR JURY RELATIVE TO DELIVERY. 

Proof that insurance binders were mailed by agent of insurers to insured’s 
address and were never returned to sender held prima facie evidence of delivery, 
_ — a question of fact for jury, and not one of law relative to delivery 
thereof. 

(For other cases, see Insurance, Dec. Dig. § 188[3].) 


10. wae TO PAY FOR INSURANCE PROTECTION IS 
_ Failure to prove agreement on part of insured to pay premium for insurance 
binders issued pending delivery of policies held no defense to suit to recover prem- 
ums thereon, since law implied a promise to pay reasonable value of protection 
received. 

(For other cases, see Insurance, Dec. Dig. § 180.) 


13, INSURANCE—CROSS-EXAMINATION OF AGENT SUING FOR PREM- 
IUMS ON BINDERS UNDER ASSIGNMENT FROM INSURERS, RELA- 
TIVE TO ARRANGEMENT AS TO PREMIUMS, HELD PROPERLY 
EXCLUDED, AS IRRELEVANT. 

In suit by insurance agent to recover premiums due on insurance binders pur- 
suant to assignments by insurance companies, cross-examination of plaintiff relative 
to arrangement with companies. So far as settling with premiums and for binders 
was concerned, held properly excluded, as irrelevant. 

(For other cases, see Insurance, Dec. Dig. § 188[2.]) 

Appeal from Circuit Court, Essex County. 


Suit by Arthur Robertson against Barnet Burstein. Judgment for plaintiff, 
and defendant appeals. Affirmed. 


Argued October term 1927, before Gummere, C. J., and Black and Lloyd, JJ. 

Corn & Silverman, of Newark, for appellant. 

Hyman Busch, of Newark, for respondent. 

Gumme_rg, C. J. The plaintiff instituted this suit to recover moneys alleged to 
be due from the defendant upon certain insurance “binders” issued to him by the 
Sterling Fire Insurance Company of Indiana and the American National Fire In- 
surance Company of Ohio, protecting him against loss resulting from the destruc- 
tion of his property by fire pending the making out and delivery to him of formal 
policies for that purpose. The issuing of the binders was the result of an appli- 
cation made for them by the defendant to the plaintiff, who was an insurance agent 
representing the two companies. The basis of the plaintiff’s alleged right to recover 
these moneys rests upon assignments thereof made to him by the companies is- 
suing the binders. He also sought to recover compensation for services which he 
claimed to have rendered to the defendant with relation to other matters of insur- 
ance. The trial resulted in a verdict in his favor, and counsel for the respective 
parties agree that the award of the jury was limited to the plaintiffs claim as as- 
signee of the two insurance companies above named. 

The first reason assigned by the appellant for reversing the judgment entered 
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upon the verdict so rendered .is that the.trial court erred in refusing to. nonsuit: the 
plaintiff. The motion to. nonsuit was..rested upon seyeral grounds, which will be 
considered in the order..in which they were. argued: .... eM ; 

{1] (1) That the. plaintiff cannot recover. because he acted in the negotiations 
leading to the making and delivery of the binders as agent both for the insured 
and the insurers. Assuming this to. be the .fact, it constituted: no bar .to the right 
of the insurance. companies, to recover the premium .due upon.the binders issued 
by them to the defendant and accepted by him, and, that -right having ;been ‘vested 
in the plaintiff by.the assignments, he is entitled to enforce it in this, action. 

[2] (2) That the assignments to the plaintiff were.null.and void, because made 
without any consideration moving from. him.. Assuming that no, consideration was 
paid for them by the plaintiff, that fact did not invalidate the assignments. Since 
the enactment of section 19 of the Practice Act of 1903 (Comp. Stat. p. 4056), 
which vests in the assignee of.a chose in action the unrestricted right, of suing 
upon it in his own name, the assignee is entitled to maintain the action without re- 
gard to whether or not the assignor received consideration therefor; the defendant 
in the action being entitled to set up any defense which he might have made if the 
suit had been brought against him by the assignor. 

[3] (3) That the plaintiff failed to show any specific amount agreed to be 
paid by the defendant to the insurance companies on the binder contracts. The 
contention that this fact is a bar to his right of recovery is in the face of the de- 
cision of the Court of Errors and Appeals in Smith & Wallace Co. v. Prussian 
Insurance Co., 68 N. J. Law, 674, 54 A. 458; it being there held that a complete 
temporary contract of insurance exists between the insurer and the insured from the 
time of the delivery of the binder, and that, where the insurer fails to fix the 
rate to be paid before the delivery of the policy, the insured is bound to pay a 
reasonable rate for the protection which he receives by the temporary: contract. 

[4] (4) That these binders are invalid because they are not the standard form 

of policy required by our statute. There is no merit in this contention. The stat- 
ute does not attempt to fix the form of mere temporary binders, but deals only with 
the form to be used in permanent insurance policies. 
; [5] (5) Because the binders are not those of any particular company. This 
is not so in fact, as an examination of the documents themselves discloses. It is 
further argued under this point that they are invalid because they designate no party 
as the insured. But this point was not submitted to the trial court.as a basis for 
a nonsuit, and, of course, cannot be availed of on appeal. 

[6, 7] (6) That some of these binders were never delivered to the defendant. 
That fact, even if uncontroverted, would not have justified the granting of a non- 
suit, but would only be a bar to the right of the plaintiff to recover the premiums 
alleged to be due on those binders. Moreover, there was proof that the binders 
referred to under this point were mailed by the plaintiff, as the agent of the com- 
panies, to the defendant’s address, and that they were never returned to the sender. 
This was prima facie evidence of delivery, and raised a question of fact, to: be 
determined by the jury, and not one of law, to be decided by the court. 

[8, 9] (7) That the contract evidenced by the binders is invalid under the 
fourth section of the Sale of Goods Act (Comp. Stat. p. 4648); the contention be- 
ing that the plaintiff is attempting to recover on the sale of choses in action assigned 
to him by the two insurance companies. The argument is.that these binders are 
choses in action sold to the defendant by the two insurance companies, and that the 
contract for their sale is invalid under the statute appealed to. Assuming that the 
issuing of an insurance binder to a person applying for it is a contract for the sale 
of a chose in action, within the meaning of the statute, the fourth section of the 
act is no bar to the present suit. The provision thereof renders unenforceable a 
contract to sell a chose in action of the value of $500 and upward, unless the buyer 
shall receive and accept the same or give something in part payment. In this case 
there was proof submitted by the plaintiff, as has already been stated which indicated 
that the binders in question had been delivered to and accepted by the plaintiff. 
On a motion to nonsuit, all the evidence which supports the claim of the plaintiff 
must be taken as true, and he is entitled to the benefit of all legitimate inferences 
which are to be drawn therefrom in his favor. Andre v. Mertens, 88 N. J. Law, 
626, 96 A. 893. The trial court properly considered that this ground for directing 
a nonsuit was without merit. 


{10] (8) The last ground upon which the motion was rested was that there 
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was no proof of any agreement on the part of the defendant to pay for the binders. 
If he ordered them and accepted their delivery, the law implies a promise on his 
part to pay the companies that issued them what the protection he has had under 
them is reasonably worth. Smith & Wallace Co. v. Prussian Insurance Co., supra. 

We conclude that none of the reasons upon which the motion to nonsuit was 
rested would have justified the trial court in granting it. — 

[11] It is further contended that the judgment under review should be reversed 
because the court, in charging with relation to the mailing of the binders by the 
plaintiff to the defendant, did not completely cover the subject-matter, although 
there was no error in what was stated to the jury. Assuming this to be the fact, 
it afford, no ground for a reversal. If the defendant had desired further instruc- 
tion upon this subject, he should have applied to the court for that purpose. Liber- 
man v. Drill, 94 N. J. Law, 387, 110 A. 694. 

[12] We are further asked to reverse this judgment upon the ground that the 
court improperly admitted, in evidence, over the objection of the defendant, the as- 
signments from the American National Fire Insurance Company and the Sterling 
Fire Insurance Company to the plaintiff without requiring proof of their execution 
by the testimony of the subscribing witnesses thereto. The case was tried on June 
/, 1927. The Legislature in March of that year passed a supplement to the Act 
Concerning Evidence (P. L. p. 394), which went into effect immediately, and by 
which it is provided that: 

“No document, paper or instrument shall be excluded from, or denied admis- 
sion in, evidence in any action, suit or proceeding heretofore instituted or which 
may be hereafter instituted in any court of this state, by reason of the fact that 
such document * * * bears or purports to bear the signature of an attesting or sub- 
scribing witness, and such attesting or subscribing witness has neither been called 

* * * to prove the authenticity * * * of document, nor his absence accounted for; 
provided, * * * the authenticity and genuineness” of the document “shall be other- 
wise properly proved.” 

The present assignments were duly executed by the proper officers of the res- 
pective companies, under their corporate seals, and were duly proved before persons 
authorized to take acknowledgments of sealed instruments. In this situation of 
the proofs, the statute is a complete answer to the contention of counsel. 

[13] Finally, it is urged that the court improperly overruled the following 
question asked of the plaintiff on his cross-examinations: 

“What is your arrangement with the companies, so far as settling with the 
premiums and settling for binders is concerned?” 

This question, we consider, was properly excluded, for it dealt with a matter 
entirely irrelevant to the issue, which was whether the two companies had each 
of them a valid claim against the defendant, and whether there had been a valid 
assignment of those claims to the plaintiff. 

The judgment under review will be affirmed. 


IN THE MATTER OF THE APPLICATION OF THE PEOPLE OF THE 
STATE OF NEW YORK BY JAMES A. BEHA, SUPERINTENDENT, 
ETC.. RESPONDENT-APPELLANT, FOR AN ORDER TO TAKE POS- 
SESSION OF THE PROPERTY, ETC., FOR THE BENEFIT OF THE 
CREDITORS OF THE FIRST RUSSIAN INSURANCE COMPANY, ES- 
TABLISHED IN 1827, ETC., APPELLANT-RESPONDENT. 

Supreme Court, Appellate Division, First Department. March 30, 1928. 
228 New York Supplement 111. 

Appeal from order of the Special Term, Supreme Court, New York County, 
confirming report of the Superintendent of Insurance in relation to the assets of 
the local branches of the First Russian Insurance Company, and particularly of 
the surplus remaining after payment by the Superintendent of Insurance of certain 
classes of creditors. The order also appointed a referee, and, on motion of the 
court, receivers. 

Argued before Finch, McAvoy, Martin, and James O’Malley, JJ. 

Albert Ottinger, Atty. Gen. (Joseph C. H. Flynn, Deputy Atty. Gen., of counsel), 
for the People and the Superintendent of Insurance. 

Clarence C. Fowler, of New York City (Alfred C. Bennett, Francis P. Ward 
and John M. Downes, all of New York City, and Grace G. Dorn, of Albany, on 
the brief), for appellant Superintendent of Insurance as liquidator and trustee. 
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Frederick B. Campbell, of New York City (Paul ‘C. Whipp, of New York City, 
on the brief), for appellant First: Russian Insurance Company. 

Engelhard, Pollak, Pitcher & Stern, of New York City (Walter H. Pollak, 
of New York City, of counsel, and Ruth I. Wilson, of New York City, on the 
brief), .for appellant Dougherty, assignee of foreign claims. 

Borris M. Komar, of New York City, for claimant-appellant Tillman. 

Prk CurtAM. For the reasons stated in the opinion of Martin, J., in Matter 
of the People, by James A. Beha, Superintendent of Insurance, Russian Reinsurance 
Company of Petrograd, and three other cases, —— App Div. —, 227 N. Y. S. 
106, herewith handed down, the order appealed from should be modified as therein 
indicated. In addition, the. provisions for a receivership will be eliminated. All 
disputed questions as to the amount and standing of claims, allowances, and the 
like are to be heard before the referee. In other respects, the matter will be remitted 


to Special Term, to be disposed of in connection with the adoption of, an adequate 
plan for a just and final disposition. 
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LIFE 


MIDLAND NAT. BANK OF MINNEAPOLIS v. DAKOTA LIFE INS. CQ. 
Argued April 12, 13, 1928. Decided May 28, 1928. No. 425. 
48 Supreme Court Reporter 532. 
INSURANCE—ASSIGNMENT DOES NOT RENDER LIFE POLICY VOID, 
awe LACK OF INSURABLE INTEREST ON PART OF AS- 

Ss ; 

Assignment of life insurance policy payable to estate of insured does not ren- 
der it void, whatever the lack of insurable interest on part of assignee. 

(For other cases, see Insurance, Dec. Dig. § 122.) 

On Certiorari to the United States Circuit Court of Appeals for the Eighth 
Circuit. 

Action by the Midland National Bank of Minneapolis against the Dakota Life 
Insurance Company. Judgment for plaintiff was reversed by the Circuit Court 
of Appeals (18 F. [2d] 903), and plaintiff brings certiorari. Judgment of the Cir- 
cuit Court of Appeals reversed, with directions that judgment of the District 
Court be affirmed. 

Messrs. Sigurd Ueland and Andreas Ueland, both of Minneapolis, Minn., for 
petitioner. 

Mr. John B. Hanten, of Watertown, S. D., for respondent. 

Mr. Justice BRANpDEIS delivered the opinion of the Court. 


The Midland National Bank of Minneapolis brought this action, in 1923 in 
a state court of Minnesota. It sought to recover on a policy of life insurance 
for $10,000 issued by the Dakota Life Insurance Company in the year 1920. The 
defendant, a South Dakota corporation, removed the cause to the federal court. 
There the case was tried before a jury. It was alleged and proved that the pol- 
icy had been issued in North Dakota on the life of Oscar Mosher, payable to his 
estate; that it was assigned to the plaintiff in 1923 in North Dakota by Mosher 
and one Jacobson, a prior assignee; that the assignment recited that it was given 
to secure payment to the bank of the sum of $10,000 according to the tenor and 
conditions of two promissory notes; that two demand notes for $5,000 each, 
signed by Mosher, had been given to the bank by Jacobson as collateral for the 
latter’s indebtedness to it in a larger amount; that the assignment bearing the 
approval of the company was delivered to the bank about the same time that it 
received the collateral notes; that of these notes the bank became the absolute 
owner by foreclosure; that no part of them had been paid; that Mosher died 
soon after giving the notes, while the policy was in force; and that proofs of 
death had been duly furnished before this action was begun. 

The answer to the amended complaint alleged, among other things, that the 
policy had been obtained from the company through a fraudulent conspiracy en- 
tered into by Mosher, Jacobson, and the Dazey State Bank, of which the latter 
was president; that the two collateral notes were obtained from Mosher by 
fraud and without consideration; and that the company, when it approved the 
assignment to the plaintiff, was unaware of these facts. On the plaintiff’s mo- 
tion, the court struck out the paragraphs of the answer alleging that the policy 
had been procured by fraud, on the ground that under the statutes of North 
Dakota the policy had become incontestible; and it struck out also certain other 
paragraphs making “allegations in reference to equities of third parties in con- 
nection with the assignments of the policy in suit.” The company then filed an 
amended answer. This answer again set up the alleged invalidity of the assign- 
ments, the fraud on Mosher in obtaining the notes, and the want of consideration 
for the latter. It also alleged that in proceedings instituted by the company in 
North Dakota the policy had been canceled. Evidence in support of the latter 
allegation was excluded at the trial, on the ground that the bank had not been 
brought within the jurisdiction of the North Dakota court. The company then 
made an offer of proof in support of its allegation that the notes and the assign- 
ment had been obtained by Jacobson from Mosher ‘by trickery and without con- 
sideration. On the bank’s objection, all this evidence was excluded. 

_ At the close of the evidence, each party asked for a directed verdict. On ad- 
Missions contained in the pleadings and on the evidence, the trial court found 
that the notes were taken by the bank as security for a preexisting debt, and 
held that, since under the law of North Dakota and of Minnesota a preexisting 
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debt constitutes value, the plaintiff was a holder for value of the notes, and was 
entitled to recover on the policy assigned to secure their payment; and it as- 
sessed the damages for the full amount claimed, that is, $10,000 (less an unpaid 
installment of premium) and interest. The Circuit Court of Appeals held that the 
several offers of proof were properly rejected, and that the bank was entitled to 
recover on the policy. But it reversed the judgment and remanded the case on 
the ground that, when issued, the policy was a wagering contract except to’ the 
extent’ that it was reasonably required as security for a debt which it assumed 
that Mosher owed, in the amount of $5,686.08, at the time of the issue of the pol- 
icy, to the local bank of which Jacobson was president. It said: 

“So we conclude on the facts stated that the policy was a good and valid 
contract to the extent of Mosher’s indebtedness to the Dazey State Bank on May 
14, 1920, and that the court erred in excluding the tendered proof. If the tender 
should be made good and the case does not present a materially different aspect 
from the record before us, plaintiff should have judgment for that amount, with 
interest from service of summons.” 18 F. (2d) 903, 905. 

This court granted a writ of certiorari. 276 U. S. —, 48 S. Ct. 85, 72 L. Ed. —. 

The action of the Court of Appeals was unjustified on the record before it. 
While the original answer had alleged that the policy was taken out with a view 
to its assignment to the Dazey State Bank, and was so assigned some two months 
after its issue, these allegations were struck out by order of the court, to which 
the defendant took no exception. We may assume, though -we do not so decide, 
that the defense of a want of insurable interest and the consequent illegality of 
the insurance contract is one that may be raised by the court, though not proper- 
ly pleaded. See Coppell v. Hall, 7 Wall. 542, 558, 19 L. Ed. 244; Oscanyan v. Arms 
Co., 103 U. S. 261, 267, 26 L. Ed. 539; Higgins v. McCrea, 116 U. S. 671, 685, 6 S. 
Ct. 557, 29 L. Ed. 764. But here there is nothing, either in the admitted facts, 
or in the evidence received, or in that offered and excluded, which tends to show 
such illegality. 

The policy was taken out by the insured, and was payable to his estate. It 
is true that the amended answer alleged that all the premiums were paid by the 
Dazey State Bank, but this was denied on information and belief in the reply, 
and no evidence was produced in its support. None of the evidence received or 
excluded had any bearing upon the circumstances under which the policy was 
issued. Whether if such evidence had been offered it should have been excluded 
because of the provisions of the North Dakota statutes making policies incontesti- 
ble after two years, or for other reasons (compare Finnie v. Walker [C. C. A.] 
257 F. 698), we have no occasion to consider. Plainly the assignment of the 
policy later would not render it void, whatever the lack of insurable interest on 
the part of the assignee. Grigsby v. Russell, 222 U. S. 149, 32 S. Ct. 58, 56 L. Ed. 
133, 36 L. R. A. (N. S.) 642, Ann. Cas. 1913B, 863. The judgment of the Circuit 
Court of Appeals is reversed, with direction that the judgment of the District 
Court be affirmed. 

Reversed. 


SCHWARTZ v. NORTHERN LIFE INS. Co. 
Circuit Court of Appeals, Ninth Circuit. April 16, 1928. 
Rehearing Denied May 14, 1928. 

No. 5318. 
25 Federal Reporter (2d) 555. 

1. INSURANCE—EFFECTIVE DATE OF POLICY IS DATE FROM WHICH 
Pe DETERMINED BY PROVISIONS OF CON- 
The date from which a policy of insurance becomes effective is not neces- 

sarily determined by the date which it bears, or the date of its execution of 

delivery, or by the date from which the risk commences, determined by the 
meaning of the provisions of the contract. 
(For other cases, see Insurance, Dec. Dig. § 175.) 


2. INSURANCE—“BINDING RECEIPT” OR “BINDING SLIP”. PROTECTS 
APPLICANT FOR LIFE INSURANCE AGAINST SICKNESS BE- 
TWEEN ITS DATE AND DELIVERY OF POLICY. 


A “binding receipt” or “binding slip” protects the applicant for life insur- 
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ance against the contingency of sickness intervening between its date and the 
delivery of the policy if the applicant is accepted. 


(For other cases, see Insurance, Dec. Dig. § 132.) 


3, INSURANCE—LIFE INSURANCE BECOMES EFFECTIVE FROM DATE 
SPECIFIED IN BINDING SLIP, IF COMPANY ACCEPTS APPLICA- 
TION AND APPROVES RISK. 

When a binding slip provides by its terms that subject to approval and ac- 
ceptance insurance shall be effective from specified date, and company accepts 
the application or approves the risk, insurance becomes operative from the date 
specified. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


4, INSURANCE—EFFECT WILL BE GIVEN AGREEMENT THAT LIFE 
POLICY SHALL TAKE EFFECT FROM DATE OF APPLICATION. 


Effect will be given to an agreement that life insurance policy shall be dated 
as of the date of the application and relate back to and take effect from that 
date. 

(For other cases, see Insurance, Dec. Dig § 175.) 


5. INSURANCE—LIFE POLICY HELD TO HAVE BECOME EFFECTIVE 
ON DATE OF APPLICATION AND DUE DATE, NOT ON DATE IT 
BORE AS RESPECTS CONTESTABLE YEAR. 


Application for life insurance was made and medical examination had on 
August 2, and on that date applicant gave his note for first year’s premium and 
received a conditional binding receipt. Policy dated August 14 was subsequently 
issued, but premium due date was made in accordance with its terms on date of 
medical examination, August 2. Policy contained a clause making it incon- 
testible except for non-payment of premiums after one year from date, and 
provided that insurance should not take effect unless a full premium was paid 
in cash. Held, that policy became effective August 2, when risk attached, and 
the contestable year had expired at time of insured’s suicide on August 9 of 
the following year. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


6. INSURANCE—EVERY PART OF INSURANCE CONTRACT MUST, IF 
POSSIBLE, BE GIVEN EFFECT. 


In construing a contract of insurance, every part thereof must, if possible, 
be given effect, and no part is to be rejected unless repugnant to the intention of 
the parties as set forth in the component parts of the agreement. 


(For other cases, see Insurance, Dec. Dig. § 146 [1].) 


7, INSURANCE—PROVISION THAT LIFE INSURANCE SHALL NOT 
TAKE EFFECT UNLESS FULL PREMIUM IS PAID IN CASH MAY BE 
WAIVED BY COMPANY. 


An insurance company can waive any provisions of its policy, and provi- 
sion of life insurance policy that instrance shall not take effect unless a full 
premium is paid in cash could therefore be waived by company by accepting 
applicant’s note for first year’s premium. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


8. INSURANCE—GENERAL AGENT’S ACCEPTANCE OF APPLICANT’S 
NOTE FOR FIRST YEAR’S PREMIUM HELD TO RENDER LIFE POL- 
ae EFFECTIVE, NOTWITHSTANDING PROVISION REQUIRING 

ASH. 


Where insurance company’s instructions to its general agent expressly con- 
templated that in connection with applications for new policies agent might take 
promissory notes, but made agent responsible for payment. thereof, and evidence 
showed that the taking of notes on applications was in regular course of com- 
pany’s business, general agent’s acceptance of applicant’s note for first year’s 
premium on life insurance policy constituted payment of premium for purposes 
of making insurance effective, notwithstanding provosion of contract requiring full 
payment of premium in cash. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 
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9. INSURANCE—EVIDENCE HELD NOT TO SHOW FALSITY OF RE. 
PRESENTATION, IN APPLICATION FOR LIFE POLICY, THAT AP.- 
PLICANT DID NOT HANDLE EXPLOSIVES. 

Evidence that insured, a general manager of an artificial silk manufactur- 
ing corporation, had at times requested his stenographer to stop him if she saw him 
going with a lighted cigarette toward the laboratory, held insufficient to estab- 
lish that he made false representation, in his application for life insurance, in 
which he stated that he did not handle explosives. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


10. INSURANCE—EXPLOSION OF CHEMICALS IN MANUFACTURING 
PLANT OF WHICH INSURED WAS GENERAL MANAGER HELD 
NOT TO AUTHORIZE CANCELLATION OF POLICY ON GROUND IN- 
SURED ENGAGED IN HANDLING “EXPLOSIVES.” 

That insured was general manager of corporation which, in manufacturing 
artificial silk, used chemicals which became ignited when insured set fire 
to the plant to conceal a homicide committed by him and generated gases which 
exploded, held not to entitle insurer to cancellation of policy on ground that in- 
sured was engaged in the manufacture and handling of explosives in violation 
of policy; “explosive” being any substance by whose decomposition or combus- 
tion gas is generated with such rapidity that it can be used for blasting or in fire- 
arms. 

(For other cases, see Insurance, Dec. Dig. § 339.) 


11. INSURANCE—POLICY PROVISION THAT INSURER SHALL NOT BE 
LIABLE FOR DEATH OF INSURED WHILE ENGAGED IN SPECI- 
FIED OCCUPATION DOES NOT APPLY UNLESS INSURED WAS EN- 
GAGED THEREIN AS A BUSINESS. 

To render applicable a provision of life insurance policy that insurer shall 
not be liable for the death of insured while engaged in a specified occupation, the 
insured must have been engaged in the specified occupation as a business rather 
than as a mere temporary or incidental employment. 

(For other cases, see Insurance, Dec. Dig. § 441.) 


12. INSURANCE—INSURED, BY SETTING FIRE TO MANUFACTURING 
PLANT OF WHICH HE WAS GENERAL MANAGER TO CONCEAL 
HOMICIDE, HELD NOT TO HAVE CHANGED OCCUPATION BE- 
CAUSE OF RESULTING EXPLOSIONS OF CHEMICALS; “BLAST- 
ING OPERATIONS.” 

Where insured set fire to artificial silk manufacturing plant of which he was 
general manager in order to destroy body of person whom he had killed, and 
chemicals necessarily used in connection with manufacturing the silk became 
ignited and generated gas and exploded, weld that insured did not thereby 
change his occupation from that stated in his application for insurance to that 
of engaging “in blasting operations” in violation of policy as claimed by in- 
surer. 

(For other cases, see Insurance, Dec. Dig. § 339.) 


13. INSURANCE—WARRANTY IN APPLICATION MUST BE LITERALLY 
FULFILLED, BUT REPRESENTATION IS SATISFIED IF SUBSTAN- 
TIALLY TRUE. 

A warranty in an application for insurance must be literally and exactly ful- 
filled, but a representation is satisfied if it is substantially true, and a slight var- 
iance which would not have influenced the action of the insurer in making the 
contract will not defeat-the policy. 


(For other cases, see Insurance, Dec. Dig. § 265.) 


In Error to the District Court of the United States for the Southern Divi- 
sion of the Northern District of California; Frank H. Kerrigan, Judge. 

Suit by the Northern Life Insurance Company against Alice Edith Schwartz. 
Decree for complainant (19 F.[2d] 142), and defendant brings error. Reversed 
and remanded, with instruction. 

The appellee, a life insurance company having its principal place of business 
at Seattle, Wash., brought a suit to cancel a contract of life insurance on three 
grounds: That the insured committed suicide within the first year of the policy; 
that he engaged in the manufacture and handling of explosives; and that he 
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changed his occupation. It was undisputed that the insured committed suicide 
on August 9, 1925. The application for the policy contained a provision that the 
insurance should be void except for the amount of the premium paid therefor 
in the event that the insured committed suicide within one year “from date 
policy becomes effective.” The complaint alleged that the date when the policy. 
became effective was August 14, 1924. The appellant alleged that the date was 
August 2, 1924. On August 2, 1924, the appellee’s agent at Oakland, Cal., obtained 
the signature of the insured to an application for life insurance and accepted 
in full settlement for the first year’s premium the note of the insured payable 
to himself and indorsed in blank. On the same day the insured was examined 
and passed for insurance by the appellee’s medical examiner by his written ap- 
proval upon the application, and the agent delivered to the insured its standard 
binding receipt as follows: 
“Conditional Binding Receipt. 
“(No. 87212) 


Oakland, Calif. Aug. 2, 1924. 

“Northern Life Insurance Co., Seattle, Wash. . 
“Received from Henri Charles Schwartz an application, bearing same number 
as this receipt for $25,000 insurance on his life and nine hundred (note) dollars 
in cash, in full settlement of premium thereon; provided, settlement for the full 
premium has been previously made, the insurance applied for (not in excess of 
limits below) shall take effect when an examination of the applicant satisfactory 
to the company has been made by its medical examiner; provided, nothing is 
developed as existing at or prior to the time of said examination which would 
ordinarily cause rejection at the company’s home office for the plan and (or) 
amount of insurance applied for. If application is not accepted the settlement 
made as above stated will be returned upon.surrender of this receipt. In no 
event shall the company be liable under any insurance covering the applicant for 
a total (including any insurance previously issued or applied for) of more than 
$25,000 life insurance or $50,000 inclusive of double indemnity for accidental 
death (except if applicant is a female company’s limit of liability shall be $5,000 
in any event) until policy is actually issued by the company. The applicant 
agrees to promptly obtain a medical examination by a regular examiner of the 

company. 
“This receipt must not be given unless settlement is made for full premium. 
“TSigned] 

“Walter E. Felthouse, Agent.” 
The application and the promissory note were forwarded to Seattle by the 
agent, and the appellee thereupon issued the policy of life insurance with the ap- 
plication attached, dated as of August 14, 1924, and forwarded the same, to- 
gether with the premium note, to its said agent at Oakland. The agent delivered 
the policy to the insured, but he did not collect upon the note until some months 
later. The policy fixed the next premium due date at August 2, 1925, and the 
appellee proceeded to reinsure the risk to the extent of 60 per cent. thereof from 
August 2, 1924, to August 2, 1925. The appellee’s agent at Oakland was in his 
contract with the appellee described as a general agent, with the territory of 
Alameda and various adjacent counties in California assigned to him, and he 
had the privilege of employing subagents. The appellee’s general instructions to 
him provided that agents accepting notes for premiums did so at their own 
risk, and among general instructions was, in substance, the following: That in 
settlements taken for new policies the agents must “avoid making alterations 
on notes”; that notes, if taken, must be made out for the full premium even 
if part thereof was paid in cash, in which event the agents were to indorse 
the amount of such cash payment on the back of the note; that notes musf not 
be made payable to the company; that, if made payable to the agent, he must 
indorse them before sending them to the home office for inspection; that, if the 
notes drawn by the applicant were payable to himself he must indorse his name 
on the back as well as signing on the face of the note; that premium notes were 
entirely at the agent’s risk, and that the company assumed no responsibility 
for their collection; that “the printed receipt attached to application blank states 
the only conditions under which a settlement of any kind is to be accepted at 
date of application or at any time prior to delivery of policy. This receipt 
should always be given in case any such advance settlement is made.” The 
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court below held that the policy became effective on August 14, 1924, and, on the 
ground that the suicide occurred within a year from that date, decreed the can- 
cellation of the policy upon the repayment to the appellant of the premium, less 
the costs of suit, and enjoined any action upon the policy by the appellant. 

E. S. Bell, of Oakland, Cal. and Ford, Johnson & Bourquin, George K. 
Ford, Elliott Johnson, and M. M. Bourquin, all of San Francisco, Cal., for plain- 
tiff in error. 

Knight, Boland & Christin, of San Francisco, Cal. (John H. Riordan, of San 
Francisco, Cal., of counsel), for defendant in error. 

Before Gilbert, Rudkin, and Dietrich, Circuit Judges. 


GILBERT, Circuit Judge (after stating the facts as above). [1] The prin- 
cipal question presented in the case is upon what date the policy became effective, 
The appellant says it was August 2, 1924. The appellee says it was August 14, 
1924. The date from which a policy becomes effective is not necessarily de- 
termined by the date which it bears or the date of its execution or the date of 
its delivery or by the date when the first premium is paid. It is the date from 
which the risk commenced, and it is determined by the meaning of the provisions 
of the insurance contract. Mutual Life Ins. Co. of New York v. Hurni Packing 
Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. Said the court in 
that case, page 175 (44 S. Ct. 91): “It was competent for the parties to agree 
that the effective date of the policy should be one prior to its actual execution or 
issue; and this, in our opinion, is what they did.” In Anderson v. Mutual Life 
Ins. Co., 164 Cal. 712, 130 P. 726, Ann. Cas. 1914B, 903, it was held that the period 
of one year after the “issuance of this policy” does not exempt the company 
for a death by suicide occurring less than one year after the date when the 
policy was in fact signed by the officers of the company but more than one 
year after the date designated in-the policy as its date, where it appears from 
other provisions of the policy, read in connection with the application, that the 
latter date was intended to be and was adopted by both parties as the date 
when the risk attached. In that case the court said: “The insurer, acting, so 
far as the record shows, with full knowledge of all the facts, elected to base 
its policy upon the first application, to date its policy May 22, 1908, the day 
upon which the medical examination of Anderson had taken place, to make the 
premiums payable on the 22d day of May of successive years. * * * In all these 
particulars, the company expressed its intention to fix the rights of the parties 
with reference to the 22d day of May in just the same way that these rights 
would have been fixed if a policy had been actually signed and delivered on that 
day. * * * The day upon which, by the agreement of the parties, the risk at- 
tached, may reasonably be taken to be the day which was meant to be de- 
signated, in the clause under consideration, as that of the issuance’ of the policy.” 
Here the contract for insurance consisted of three instruments, the application, 
the binding receipt, and the policy. The application contained the provision that 
the insurance should not take effect unless a full premium were paid in cash and 
the policy were delivered during the insured’s lifetime and good health, also the 
provision that, if the full premium were paid in advance in cash to an authorized 
agent of the company and the conditional binding receipt were given by such 
agent without alteration of the printed conditions therein, “the insurance shall 
be in force when an examination satisfactory to the company has been made by 
the medical examiner, provided that nothing has developed as existing at or 
prior to the time of such examination which would ordinarily cause rejection at 
the company’s home office for the plan or the amount of insurance applied for.” 
The conditional binding receipt contained a like provision. And the application 
further provided: “Unless otherwise requested, the premium due date of 
the policy shall be the date of my medical examination.” Thus it appears that the 
binding receipt was denominated “conditional,” for the reason that the insurer 
reserved to itself the right to reject the application and cancel the contract of 
aaeeeeice. notwithstanding that the receipt had been given and the premium 
paid. 

[2-4] A binding receipt, or binding slip, has a settled meaning in insurance 
law. It protects the applicant for insurance against the contingency of sickness 
intervening between its date and the delivery of the policy if the application for 
insurance is accepted. 1 Joyce on Insurance, p. 253. When it provides by its 
terms that, subject to approval and acceptance, the insurance shall be effective 
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from the specified date and the company accepts the application or approves the 
risk, it becomes operative from the date specified. 32 C. J. 1101; Rushing v. 
Manhattan Life Ins. Co. of New York (C. C. A.) 224 F. 74. It is well settled 
that effect will be given to an agreement that the policy shall be dated as of the 
date of the application, and shall relate back to and take effect from that date, 
Jefferson Standard Life Ins. Co. v. Wilson (C. C. A.) 260 F. 593; Fox v. New 
York Life Ins. Co., 211 Ill. App. 406; Beswick v. National Casualty Co., 206 Mo. 
App. 67, 226 S. W. 1031; Talbot v. Union Cent. Life Ins. Co. (C. C. A.) 241 F. 
669. 


[5] From a consideration of all the provisions of the contract here in ques- 
tion, we reach the conclusion that the minds of the contracting parties met in 
fixing upon August 2, 1924, as the date from which the policy became effective 
and as the date upon which the risk commenced and the date from which began 
the year during which the policy might be contestable for suicide. It was for 
a year commencing with that date that the insured paid the premium, ‘and 
August 2 was made the date of the payment of each annual premium there- 


after and the date upon which the appellee’s reinsurance in another company 
took effect. 


[6-8] The appellee relies upon the clause of the contract which provided that 
the insurance should not take effect unless a full premium was paid in cash, 
and points to the fact that the premium was paid by a promissory note. In 
construing a contract of insurance it is a fundamental rule that every part of the 
contract must, if possible, be given effect, and none is to be rejected unless re- 
pugnant to the intention of the parties as set forth in the component parts of 
the agreement. The provision that full premium shall have been made in cash 
is not necessarily inconsistent with a “settlement for the full premiums” made 
by giving a promissory note, when recourse is had to the facts and the course of 
dealing which the appellee had followed in authorizing its agents to receive 
promissory notes for the premiums and its acceptance of applications, accom- 
panied with payments of premiums thus made. The agent who received the 
application here was a general agent, and he was so described in his contract with 
the appellee. In that contract he was made responsible for the acts of his 
subagents whom he had been given the power to employ. The general instruc- 
tions which he received from the appellee expressly contemplated that in con- 
nection with the application for new policies he might take promissory notes, 
and as a matter of fact the evidence shows that the taking of notes on such 
applications’ by agents who thereupon became directly responsible to the com- 
pany was in the regular course of the company’s business. There can be no 
question but that the company could waive any provision of its policies, Knicker- 
bocker Life Insurance Co. v. Norton, 96 U. S. 234, 24 L. Ed. 689, and could ac- 
cept a promissory note as cash in the payment of premiums notwithstanding a 
stipulation to the contrary. In Kimbro v. Life Insurance Co., 134 Iowa, 84, 94, 96, 
108 N. W. 1025, 1029 (12 L. R. A. [N. S.] 421), the court said: “No general rule 
adopted by an insurance company as to the prepayment of premiums can take 
away its power to waive or ignore such requirement and to bind itself by a con- 
tract without such payment. * * * It was a common practice known to and ap- 
proved by the company for agents to take such notes payable to themselves; 
and charge themselves therewith in their agency accounts, the company hold- 
ing the agents responsible as for a cash collection. Such a transaction is a pay- 
ment of the premium as between the assured and the company.” Among other 
cases so holding are Michigan Mut. Life Ins. Co. v. Hall, 60 Ill. App. 159; Kilborn 
v. Prudential Ins. Co., 99 Minn. 176, 185, 108 N. W. 861; Griffith v. Life Ins. Co., 
101 Cal. 627, 36 P. 113, 40 Am. St. Rep. 96; Life Insurance Co. of Virginia v. 
Hairston, 108 Va. 832, 62 S. E. 1057, 128 Am. St. Rep. 989; Miller v. Brooklyn 
L. Ins. Co. 12 Wall. 285 303, 20 L. Ed., 398; Smith v. Provident Sav. Assur. Soc. (C. 
C. A.) 65 F. 765; Metropolitan Life Ins. Co. v. Williamson (C. C. A.) 174 F. 116; 
Buckley v. Citizens’ Ins. Co., 188 N. Y. 399, 81 N. E. 165, 13 L. R. A. (N. S.) 
889; Imbrie v. Ins. Co., 178 Pa. 6, 35 A. 556; Lawrence v. Penn. Mut. Life Ins. 
Co., 113 La. 87, 36 So. 898, 1 Ann. Cas. 965. In Vance on Insurance, p. 178, it is 
said: “Even though the parties may have expressly agreed that the contract 
shall not be deemed complete until payment of the first premium in cash and in 
full, this stipulation may be waived by the insurer or any of his agents having 
competent authority. * * * And an absolute delivery of the policy by such an 
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agent without payment of the premium, under such circumstances as will justify 
an inference that credit is to be given, will constitute a waiver of the condition of 
prepayment.” 

[9, 10] We cannot sustain the contention that the policy should be canceled 
on the grounds alleged in the complaint, that on July 29, 1925, in violation of the 
terms of the policy “the insured engaged in the manufacture and handling of 
explosives,” and that on the same day he secretly and mysteriously changed 
and left his occupation, in which as he stated in his application he was engaged 
“and engaged in blasting operations.” He had stated that he was employed with 
the Pacific Cellulose Company, Inc., and that the duties of his present occupa- 
tion were “general manager, managing and supervision,” in the business or trade 
of artificial silk manufacturing. The evidence was that on July 29, 1925, a fire 
occurred at the plant of the Pacific Cellulose Company, and that chemicals used 
in the manufacture of artificial silk were ignited, and that the gases thereby 
generated exploded. A letter which the insured had written to his wife con- 
tained his admission that he had set the fire to destroy the body of an assailant 
whom he had killed, he said, in self-defense. The testimony of his stenographer 
that at times he had requested her to stop him if she saw him going toward the 
laboratory with a lighted cigarette is. not sufficient to show that he made false 
representations in his application. “An explosive may be defined as any sub- 
stance by whose decomposition or combustion gas is generated with such rapidity 
that it can be used for blasting or in firearms.” 25 C. J. 181, Century Dictionary. 
The chemicals used by the Cellulose Company were not explosives in that sense. 
The expert witness called by the appellee testified that none of them would ex- 
plode from concussion or by contact with fire; that some of them had explo- 
sive vapors and were known as organic solvents and volatile combustibles which 
in the liquid form “may be handled readily but with caution”; that their vapors 
form with the air explosive mixtures; and that, if each of them were kept prop- 
erly corked and not exposed to the air, so that no vapor could escape, there 
would be no danger in handling them. Said he: “You could drop them and do 
anything you wanted with them, they will not explode.” There is no ques- 
tion but that they were articles necessarily and customarily used in the business 
in which the insured was engaged. 

There is no evidence that prior to the fire and the explosion the insured 
himself ever “handled” them. In fire insurance, “according to the weight of 
authority, if there are printed prohibitions against keeping certain articles on 
the insured premises, the policy will not be avoided by violation of these prohi- 
bitions if the prohibited articles are in customary use in carrying on the trade 
or business conducted on the premises.” 26 C. J. 223. In 37 C. J. 471, it is said: 
“A policy may prohibit a change of occupation without the consent of the com- 
pany, or provide for forfeiture where insured without the consent of insurer 
enters into a prohibited occupation, whether death results therefrom or not. 
But, in the absence of such provision, the policy will not be forfeited by reason 
of the fact that insured, subsequent to its issuance, engages in an extrahazardous 
occupation.” In Stone’s Adm’rs v. United States Casualty Co., 34 N. J. Law, 37], 
it was held that a stipulation that the assured shall not change his occupatiou 
applies only to cases in which he abandons his then occupation and engages m 
another employment as his usual business. In that case the insured had stated 
his occupation ‘to be that of a school teacher. While temporarily out of employ- 
ment as a teacher, he let a contract for the construction of a small barn on his 
premises, and, while overlooking the work, he fell from the building and was 
killed. The court held he had not changed his occupation for another, but was 


only engaged in an incidental matter which in no degree suspended his regular 
occupation. 


[11] In order to render applicable the provision that the assurer shall not be 
liable for the death of the insured while engaged in a specified occupation, the 
“insured must have been engaged in the specified occupation, and furthermore 
he must have assumed it as a business rather than as a mere temporary or inci- 
dental employment.” 32 C. J. 556. In Mortensen v. Central Life Assur. Ass'n, 
124 Iowa, 77, 99 N. W. 1059, a risk excluded was the manufacture, handling, or 
transportation of explosives. The insured stated his occupation to be that of a 
dealer in pump and well supplies. He died-as the result of an explosion which 
occurred during an attempt to blow out a well casing with dynamite. The court 
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held that he was not engaged in the handling of explosives, but in the per- 
formance only of a casual act incident to his specified occupation. Said the 
court: “The assured may reasonably be required to abstain from dangerous 
occupations or employments, but can hardly be supposed to have understood that 
he must have in mind the terms of his policy in doing a particular act such as 
any person may incidentally feel himself called upon to do which does not in- 
yolve the assumption of the risk of a specially hazardous and prohibited em- 
ployment.” In Gotfredson v. German Commercial Accident Co. (C. C. A.) 218 
F. 582, L. R. A. 1915D, 312, the insured represented that he was a member of a 
truck company whose business was that of trucking, and that his occupation and 
duties were “proprietor, no manual labor.” Incidental to a change in location 
of the offices and storage plant of the business, in the absence of the elevator 
conductor who had gone for the day, the insured operated an elevator at the 
new place of storage. On the third trip with the elevator, the cable parted, 
and the elevator car fell, causing the death of the insured. It was the conten- 
tion of the assurer that the insured performed manual labor in a more hazardous 
occupation than that which was described in the policy. The court held that the 
term “occupation,” as used in an application for accident insurance, is a very 
comprehensive one, and includes the incidental as well as the main requirements 
of one’s vocation or business, being defined by lexicographers to be that which 
occupies or engages the time or attention and is the principal business of one’s 
life employment or calling. In A®tna Life Ins. Co. v. Dunn (C. C. A.) 138 F. 
629, the court held that the term “occupation,” as employed in a policy, implies 
simply that which at the time of the accident constitutes the assured’s principal 
business or pursuit, that which engages his attention and time as distinguished 
from that which is incidentally connected with the life of men at any or all oc- 
cupations, and that the test in such cases is not so much whether the assured 
had in fact abandoned the occupation stated in his application, but whether or not, 
at the time of his injury, he was in fact engaged in another occupation not merely 
incidental, but as a business of a more hazardous classification. 

[12, 13] There is no contention in the present case that there was contained 
in the laboratory or used therein any chemicals other than those which are 
necessarily connected with the manutacture of artificial silk, or that the ex- 
plosion was incidental to or caused by the use of such chemicals in the business 
in which the insured was engaged. He used those chemicals, and caused the 
explosion only to cover up a crime, and his death was not caused thereby. The 
policy contained the following clause: ‘“No warranty made by the insured shall 
be used in defense against any claim unless contained in a written application, 
and all warranties made by the insured shall, in the absence of fraud, be con- 
sidered representations and not warranties.” The law is well settled, as stated 
by Judge Wallace in Carrollton Furniture Mfg. Co. v. American Credit Indemnity 
Co. (C. C. A.) 124 F. 25, where it was held that a warranty in an application for 
insurance must be literally and exactly fulfilled, but a representation is satisfied 
if it is substantially true; and a slight variance which would not have influenced 
the action of the insurer in making the contract will not defeat the policy. The 
only representation made by the insured in his application was as to the nature 
of his occupation as above set forth and his negative answer to the question 
whether he contemplated any change in occupation or residence. There is noth- 
ing in the record to show that those representations were false. 

The decree is reversed, and the cause is remanded, with instruction to dis- 
miss the bill. 


MUTUAL LIFE INS. CO. OF NEW YORK v. GRAVES et al. 
Circuit Court of Appeals, Third Circuit. March 3, 1928. 
No. 3614. 
25 Federal Reporter (2d) 705. 

i INSURANCE—TO OVERCOME PRESUMPTION AGAINST SUICIDE 
EVIDENCE MUST LEAVE NO OTHER REASONABLE HYPOTHESIS. 
To overcome the presumption against suicide, the evidence must show that 

the death was self-inflicted, or facts inconsistent with any reasonable hypothesis 

of death by accident. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 
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9. INSURANCE—EVIDENCE HELD NOT TO SHOW FALSITY OF RE. 
PRESENTATION, IN APPLICATION FOR LIFE POLICY, THAT AP- 
PLICANT DID NOT HANDLE EXPLOSIVES. 

Evidence that insured, a general manager of an artificial silk manufactur- 
ing corporation, had at times requested his stenographer to stop him if she saw him 
going with a lighted cigarette toward the laboratory, Weld insufficient to estab- 
lish that he made false representation, in his application for life insurance, in 
which he stated that he did not handle explosives. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


10. INSURANCE—EXPLOSION OF CHEMICALS IN MANUFACTURING 
PLANT OF WHICH INSURED WAS GENERAL MANAGER HELD 
NOT TO AUTHORIZE CANCELLATION OF POLICY ON GROUND IN- 
SURED ENGAGED IN HANDLING “EXPLOSIVES.” 

That insured was general manager of corporation which, in manufacturing 
artificial silk, used chemicals which became ignited when insured set fire 
to the plant to conceal a homicide committed by him and generated gases which 
exploded, held not to entitle insurer to cancellation of policy on ground that in- 
sured was engaged in the manufacture and handling of explosives in violation 
of policy; “explosive” being any substance by whose decomposition or combus- 
tion gas is generated with such rapidity that it can be used for blasting or in fire- 
arms. 

(For other cases, see Insurance, Dec. Dig. § 339.) 


11. INSURANCE—POLICY PROVISION THAT INSURER SHALL NOT BE 
LIABLE FOR DEATH OF INSURED WHILE ENGAGED IN SPECI- 
FIED OCCUPATION DOES NOT APPLY UNLESS INSURED WAS EN- 
GAGED THEREIN AS A BUSINESS. 

To render applicable a provision of life insurance policy that insurer shall 
not be liable for the death of insured while engaged in a specified occupation, the 
insured must have been engaged in the specified occupation as a business rather 
than as a mere temporary or incidental employment. 

(For other cases, see Insurance, Dec. Dig. § 441.) 


12. INSURANCE—INSURED, BY SETTING FIRE TO MANUFACTURING 
PLANT OF WHICH HE WAS GENERAL MANAGER TO CONCEAL 
HOMICIDE, HELD NOT TO HAVE CHANGED OCCUPATION BE- 
CAUSE OF RESULTING EXPLOSIONS OF CHEMICALS; “BLAST- 
ING OPERATIONS.” 

Where insured set fire to artificial silk manufacturing plant of which he was 
general manager in order to destroy body of person whom he had killed, and 
chemicals necessarily used in connection with manufacturing the silk became 
ignited and generated gas and exploded, weld that insured did not thereby 
change his occupation from that stated in his application for insurance to that 
of engaging “in blasting operations” in violation of policy as claimed by in- 
surer. 

(For other cases, see Insurance, Dec. Dig. § 339.) 


13. INSURANCE—WARRANTY IN APPLICATION MUST BE LITERALLY 
FULFILLED, BUT REPRESENTATION IS SATISFIED IF SUBSTAN- 
TIALLY TRUE. 

A warranty in an application for insurance must be literally and exactly ful- 
filled, but a representation is satisfied if it is substantially true, and a slight var- 
iance which would not have influenced the action of the insurer in making the 
contract will not defeat-the policy. 

(For other cases, see Insurance, Dec. Dig. § 265.) 


In Error to the District Court of the United States for the Southern Divi- 
sion of the Northern District of California; Frank H. Kerrigan, Judge. 

Suit by the Northern Life Insurance Company against Alice Edith Schwartz. 
Decree for complainant (19 F.[2d] 142), and defendant brings error. Reversed 
and remanded, with instruction. 

The appellee, a life insurance company having its principal place of business 
at Seattle, Wash., brought a suit to cancel a contract of life insurance on three 
grounds: That the insured committed suicide within the first year of the policy; 
that he engaged in the manufacture and handling of explosives; and that he 
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changed his occupation. It was undisputed that the insured committed suicide 
on August 9, 1925. The application for the policy contained a provision that the 
insurance should be void except for the amount of the premium paid therefor 
in the event that the insured committed suicide within one year “from date 
policy becomes effective.” The complaint alleged that the date when the policy. 
became effective was August 14, 1924. The appellant alleged that the date was 
August 2, 1924. On August 2, 1924, the appellee’s agent at Oakland, Cal., obtained 
the signature of the insured to an application for life insurance and accepted 
in full settlement for the first year’s premium the note of the insured payable 
to himself and indorsed in blank. On the same day the insured was examined 
and passed for insurance by the appellee’s medical examiner by his written ap- 
proval upon the application, and the agent delivered to the insured its standard 
binding receipt as follows: 
“Conditional Binding Receipt. 
“(No. 87212) 


Oakland, Calif. Aug. 2, 1924. 

“Northern Life Insurance Co., Seattle, Wash. : 
“Received from Henri Charles Schwartz an application, bearing same number 
as this receipt for $25,000 insurance on his life and nine hundred (note) dollars 
in cash, in full settlement of premium thereon; provided, settlement for the full 
premium has been previously made, the insurance applied for (not in excess of 
limits below) shall take effect when an examination of the applicant satisfactory 
to the company has been made by its medical examiner; provided, nothing is 
developed as existing at or prior to the time of said examination which would 
ordinarily cause rejection at the company’s home office for the plan and (or) 
amount of insurance applied for. If application is not accepted the settlement 
made as above stated will be returned upon.surrender of this receipt. In no 
event shall the company be liable under any insurance covering the applicant for 
a total (including any insurance previously issued or applied for) of more than 
$25,000 life insurance or $50,000 inclusive of double indemnity for accidental 
death (except if applicant is a female company’s limit of liability shall be $5,000 
in any event) until policy is actually issued by the company. The applicant 
agrees to promptly obtain a medical examination by a regular examiner of the 

company. 
“This receipt must not be given unless settlement is made for full premium. 
“TSigned] 

“Walter E. Felthouse, Agent.” 
The application and the promissory note were forwarded to Seattle by the 
agent, and the appellee thereupon issued the policy of life insurance with the ap- 
plication attached, dated as of August 14, 1924, and forwarded the same, to- 
gether with the premium note, to its said agent at Oakland. The agent delivered 
the policy to the insured, but he did not collect upon the note until some months 
later. The policy fixed the next premium due date at August 2, 1925, and the 
appellee proceeded to reinsure the risk to the extent of 60 per cent. thereof from 
August 2, 1924, to August 2, 1925. The appellee’s agent at Oakland was in his 
contract with the appellee described as a general agent, with the territory of 
Alameda and various adjacent counties in California assigned to him, and he 
had the privilege of employing subagents. The appellee’s general instructions to 
him provided that agents accepting notes for premiums did so at their own 
risk, and among general instructions was, in substance, the following: That in 
settlements taken for new policies the agents must “avoid making alterations 
on notes”; that notes, if taken, must be made out for the full premium even 
if part thereof was paid in cash, in which event the agents were to indorse 
the amount of such cash payment on the back of the note; that notes musf not 
be made payable to the company; that, if made payable to the agent, he must 
indorse them before sending them to the home office for inspection; that, if the 
notes drawn by the applicant were payable to himself he must indorse his name 
on the back as well as signing on the face of the note; that premium notes were 
entirely at the agent’s risk, and that the company assumed no responsibility 
for their collection; that “the printed receipt attached to application blank states 
the only conditions under which a settlement of any kind is to be accepted at 
date of application or at any time prior to delivery of policy. This receipt 
should always be given in case any such advance settlement is made.” The 
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court below held that the policy became effective on August 14, 1924, and, on the 
ground that the suicide occurred within a year from that date, decreed the can- 
cellation of the policy upon the repayment to the appellant of the premium, less 
the costs of suit, and enjoined any action upon the policy by the appellant. 

E. S. Bell, of Oakland, Cal. and Ford, Johnson & Bourquin, George K. 
Ford, Elliott Johnson, and M. M. Bourquin, all of San Francisco, Cal., for plain- 
tiff in error. 

Knight, Boland & Christin, of San Francisco, Cal. (John H. Riordan, of San 
Francisco, Cal., of counsel), for defendant in error. 

Before Gilbert, Rudkin, and Dietrich, Circuit Judges. 


GILBERT, Circuit Judge (after stating the facts as above). [1] The prin- 
cipal question presented in the case is upon what date the policy became effective, 
The appellant says it was August 2, 1924. The appellee says it was August 14, 
1924. The date from which a policy becomes effective is not necessarily de- 
termined by the date which it bears or the date of its execution or the date of 
its delivery or by the date when the first premium is paid. It is the date from 
which the risk commenced, and it is determined by the meaning of the provisions 
of the insurance contract. Mutual Life Ins. Co. of New York v. Hurni Packing 
Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. Said the court in 
that case, page 175 (44 S. Ct. 91): “It was competent for the parties to agree 
that the effective date of the policy should be one prior to its actual execution or 
issue; and this, in our opinion, is what they did.” In Anderson v. Mutual Life 
Ins. Co., 164 Cal. 712, 130 P. 726, Ann. Cas. 1914B, 903, it was held that the period 
of one year after the “issuance of this policy” does not exempt the company 
for a death by suicide occurring less than one year after the date when the 
policy was in fact signed by the officers of the company but more than one 
year after the date designated in. the policy as its date, where it appears from 
other provisions of the policy, read in connection with the application, that the 
latter date was intended to be and was adopted by both parties as the date 
when the risk attached. In that case the court said: “The insurer, acting, so 
far as the record shows, with full knowledge of all the facts, elected to base 
its policy upon the first application, to date its policy May 22, 1908, the day 
upon which the medical examination of Anderson had taken place, to make the 
premiums payable on the 22d day of May of successive years. * * * In all these 
particulars, the company expressed its intention to fix the rights of the parties 
with reference to the 22d day of May in just the same way that these rights 
would have been fixed if a policy had been actually signed and delivered on that 
day. * * * The day upon which, by the agreement of the parties, the risk at- 
tached, may reasonably be taken to be the day which was meant.to be de- 
signated, in the clause under consideration, as that of the issuance’ of the policy.” 
Here the contract for insurance consisted of three instruments, the application, 
the binding receipt, and the policy. The application contained the provision that 
the insurance should not take effect unless a full premium were paid in cash and 
the policy were delivered during the insured’s lifetime and good health, also the 
provision that, if the full premium were paid in advance in cash to an authorized 
agent of the company and the conditional binding receipt were given by such 
agent without alteration of the printed conditions therein, “the insurance shall 
be in force when an examination satisfactory to the company has been made by 
the medical examiner, provided that nothing has developed as existing at or 
prior to the time of such examination which would ordinarily cause rejection at 
the company’s home office for the plan or the amount of insurance applied for.” 
The conditional binding receipt contained a like provision. And the application 
further provided: “Unless otherwise requested, the premium due date of 
the policy shall be the date of my medical examination.” Thus it appears that the 
binding receipt was denominated “conditional,” for the reason that the insurer 
reserved to itself the right to reject the application and cancel the contract of 
eee notwithstanding that the receipt had been given and the premium 
paid. 

[2-4] A binding receipt, or binding slip, has a settled meaning in insurance 
law. It protects the applicant for insurance against the contingency of sickness 
intervening between its date and the delivery of the policy if the application for 
insurance is accepted. 1 Joyce on Insurance, p. 253. When it provides by its 
terms that, subject to approval and acceptance, the insurance shall be effective 
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from the specified date and the company accepts the application or approves the 
risk, it becomes operative from the date specified. 32 C. J. 1101; Rushing v. 
Manhattan Life Ins. Co. of New York (C. C. A.) 224 F. 74. It is well settled 
that effect will be given to an agreement that the policy shall be dated as of the 
date of the application, and shall relate back to and take effect from that date, 
Jefferson Standard Life Ins. Co. v. Wilson (C. C. A.) 260 F. 593; Fox v. New 
York Life Ins. Co., 211 Ill. App. 406; Beswick v. National Casualty Co., 206 Mo. 


App. 67, 226 S. W. 1031; Talbot v. Union Cent. Life Ins. Co. (C. C. A.) 241 F. 
669. 


[5] From a consideration of all the provisions of the contract here in ques- 
tion, we reach the conclusion that the minds of the contracting parties met in 
fixing upon August 2, 1924, as the date from which the policy became effective 
and as the date upon which the risk commenced and the date from which began 
the year during which the policy might be contestable for suicide. It was for 
a year commencing with that date that the insured paid the premium, ‘and 
August 2 was made the date of the payment of each annual premium there- 


after and the date upon which the appellee’s reinsurance in another company 
took effect. 


[6-8] The appellee relies upon the clause of the contract which provided that 
the insurance should not take effect unless a full premium was paid in cash, 
and points to the fact that the premium was paid by a promissory note. In 
construing a contract of insurance it is a fundamental rule that every part of the 
contract must, if possible, be given effect, and none is to be rejected unless re- 
pugnant to the intention of the parties as set forth in the component parts of 
the agreement. The provision that full premium shall have been made in cash 
is not necessarily inconsistent with a “settlement for the full premiums” made 
by giving a promissory note, when recourse is had to the facts and the course of 
dealing which the appellee had followed in authorizing its agents to receive 
promissory notes for the premiums and its acceptance of applications, accom- 
panied with payments of premiums thus made. The agent who received the 
application here was a general agent, and he was so described in his contract with 
the appellee. In that contract he was made responsible for the acts of his 
subagents whom he had been given the power to employ. The general instruc- 
tions which he received from the appellee expressly contemplated that in con- 
nection with the application for new policies he might take promissory notes, 
and as a matter of fact the evidence shows that the taking of notes on such 
applications by agents who thereupon became directly responsible to the com- 
pany was in the regular course of the company’s business. There can be no 
question but that the company could waive any provision of its policies, Knicker- 
bocker Life Insurance Co. v. Norton, 96 U. S. 234, 24 L. Ed. 689, and could ac- 
cept a promissory note as cash in the payment of premiums notwithstanding a 
stipulation to the contrary. In Kimbro v. Life Insurance Co., 134 Iowa, 84, 94, 96, 
108 N. W. 1025, 1029 (12 L. R. A. [N. S.] 421), the court said: “No general rule 
adopted by an insurance company as to the prepayment of premiums can take 
away its power to waive or ignore such requirement and to bind itself by a con- 
tract without such payment. * * * It was a common practice known to and ap- 
proved by the company for agents to take such notes payable to themselves; 
and charge themselves therewith in their agency accounts, the company hold- 
ing the agents responsible as for a cash collection. Such a transaction is a pay- 
ment of the premium as between the assured and the company.” Among other 
cases so holding are Michigan Mut. Life Ins. Co. v. Hall, 60 Ill. App. 159; Kilborn 
v. Prudential Ins. Co., 99 Minn. 176, 185, 108 N. W. 861; Griffith v. Life Ins. Co., 
101 Cal. 627, 36 P. 113, 40 Am. St. Rep. 96; Life Insurance Co. of Virginia v. 
Hairston, 108 Va. 832, 62 S. E. 1057, 128 Am. St. Rep. 989; Miller v. Brooklyn 
L. Ins. Co. 12 Wall. 285 303, 20 L. Ed., 398; Smith v. Provident Sav. Assur. Soc. (C. 
C. A.) 65 F. 765; Metropolitan Life Ins. Co. v. Williamson (C. C. A.) 174 F. 116; 
Buckley v. Citizens’ Ins. Co., 188 N. Y. 399, 81 N. E. 165, 13 L. R. A. (N. S.) 
889; Imbrie v. Ins. Co., 178 Pa. 6, 35 A. 556; Lawrence v. Penn. Mut. Life Ins. 
Co., 113 La. 87, 36 So. 898, 1 Ann. Cas. 965. In Vance on Insurance, p. 178, it is 
said: “Even though the parties may have expressly agreed that the contract 
shall not be deemed complete until payment of the first premium in cash and in 
full, this stipulation may be waived by the insurer or any of his agents having 
competent authority. * * * And an absolute delivery of the policy by such an 
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agent without payment of the premium, under such circumstances as will justify 
an inference that credit is to be given, will constitute a waiver of the condition of 
prepayment.” 

[9, 10] We cannot sustain the contention that the policy should be canceled 
on the grounds alleged in the complaint, that on July 29, 1925, in violation of the 
terms of the policy “the insured engaged in the manufacture and handling of 
explosives,” and that on the same day he secretly and mysteriously changed 
and left his occupation, in which as he stated in his application he was engaged 
“and engaged in blasting operations.” He had stated that he was employed with 
the Pacific Cellulose Company, Inc., and that the duties of his present occupa- 
tion were “general manager, managing and supervision,” in the business or trade 
of artificial silk manufacturing. The evidence was that on July 29, 1925, a fire 
occurred at the plant of the Pacific Cellulose Company, and that chemicals used 
in the manufacture of artificial silk were ignited, and that the gases thereby 
generated exploded. A letter which the insured had written to his wife con- 
tained his admission that he had set the fire to destroy the body of an assailant 
whom he had killed, he said, in self-defense. The testimony of his stenographer 
that at times he had requested her to stop him if she saw him going toward the 
laboratory with a lighted cigarette is. not sufficient to show that he made false 
representations in his application. “An explosive may be defined as any sub- 
stance by whose decomposition or combustion gas is generated with such rapidity 
that it can be used for blasting or in firearms.” 25 C. J. 181, Century Dictionary. 
The chemicals used by the Cellulose Company were not explosives in that sense. 
The expert witness called by the appellee testified that none of them would ex- 
plode from concussion or by contact with fire; that some of them had explo- 
sive vapors and were known as organic solvents and volatile combustibles which 
in the liquid form “may be handled readily but with caution”; that their vapors 
form with the air explosive mixtures; and that, if each of them were kept prop- 
erly corked and not exposed to the air, so that no vapor could escape, there 
would be no danger in handling them. Said he: “You could drop them and do 
anything you wanted with them, they will not explode.” There is no ques- 
tion but that they were articles necessarily and customarily used in the business 
in which the insured was engaged. 

There is no evidence that prior to the fire and the explosion the insured 
himself ever “handled” them. In fire insurance, “according to the weight of 
authority, if there are printed prohibitions against keeping certain articles on 
the insured premises, the policy will not be avoided by violation of these prohi- 
bitions if the prohibited articles are in customary use in carrying on the trade 
or business conducted on the premises.” 26 C. J. 223. In 37 C. J. 471, it is said: 
“A policy may prohibit a change of occupation without the consent of the com- 
pany, or provide for forfeiture where insured without the consent of insurer 
enters into a prohibited occupation, whether death results therefrom or not. 
But, in the absence of such provision, the policy will not be forfeited by reason 
of the fact that insured, subsequent to its issuance, engages in an extrahazardous 
occupation.” In Stone’s Adm’rs v. United States Casualty Co., 34 N. J. Law, 371, 
it was held that a stipulation that the assured shall not change his occupatiou 
applies only to cases in which he abandons his then occupation and engages m 
another employment as his usual business. In that case the insured had stated 
his occupation to be that of a school teacher. While temporarily out of employ- 
ment as a teacher, he let a contract for the construction of a small barn on his 
premises, and, while overlooking the work, he fell from the building and was 
killed. The court held he had not changed his occupation for another, but was 
only engaged in an incidental matter which in no degree suspended his regular 
occupation. 


[11] In order to render applicable the provision that the assurer shall not be 
liable for the death of the insured while engaged in a specified occupation, the 
“insured must have been engaged in the specified occupation, and furthermore 
he must have assumed it as a business rather than as a mere temporary or inci- 
dental employment.” 32 C. J. 556. In Mortensen v. Central Life Assur. Ass'n, 
124 Iowa, 77, 99 N. W. 1059, a risk excluded was the manufacture, handling, or 
transportation of explosives. The insured stated his occupation to be that of a 
dealer in pump and well supplies. He died-as the result of an explosion which 
occurred during an attempt to blow out a well casing with dynamite. The court 
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held that he was not engaged in the handling of explosives, but in the per- 
formance only of a casual act incident to his specified occupation. Said the 
court: “The assured may reasonably be required to abstain from dangerous 
occupations or employments, but can hardly be supposed to have understood that 
he must have in mind the terms of his policy in doing a particular act such as 
any person may incidentally feel himself called upon to do which does not in- 
yolve the assumption of the risk of a specially hazardous and prohibited em- 
ployment.” In Gotfredson vy. German Commercial Accident Co. (C. C. A.) 218 
F. 582, L. R. A. 1915D, 312, the insured represented that he was a member of a 
truck company whose business was that of trucking, and that his occupation and 
duties were “proprietor, no manual labor.” Incidental to a change in location 
of the offices and storage plant of the business, in the absence of the elevator 
conductor who had gone for the day, the insured operated an elevator at the 
new place of storage. On the third trip with the elevator, the cable parted, 
and the elevator car fell, causing the death of the insured. It was the conten- 
tion of the assurer that the insured performed manual labor in a more hazardous 
occupation than that which was described in the policy. The court held that the 
term “occupation,” as used in an application for accident insurance, is a very 
comprehensive one, and includes the incidental as well as the main requirements 
of one’s vocation or business, being defined by lexicographers to be that which 
occupies or engages the time or attention and is the principal business of one’s 
life employment or calling. In A&tna Life Ins. Co. v. Dunn (C. C. A.) 138 F. 
629, the court held that the term “occupation,” as employed in a policy, implies 
simply that which at the time of the accident constitutes the assured’s principal 
business or pursuit, that which engages his attention and time as distinguished 
from that which is incidentally connected with the life of men at any or all oc- 
cupations, and that the test in such cases is not so much whether the assured 
had in fact abandoned the occupation stated in his application, but whether or not, 
at the time of his injury, he was in fact engaged in another occupation not merely 
incidental, but as a business of a more hazardous classification. 

[12, 13] There is no contention in the present case that there was contained 
in the laboratory or used therein any chemicals other than those which are 
necessarily connected with the manutacture of artificial silk, or that the ex- 
plosion was incidental to or caused by the use of such chemicals in the business 
in which the insured was engaged. He used those chemicals, and caused the 
explosion only to cover up a crime, and his death was not caused thereby. The 
policy contained the following clause: “No warranty made by the insured shall 
be used in defense against any claim unless contained in a written application, 
and all warranties made by the insured shall, in the absence of fraud, be con- 
sidered representations and not warranties.” The law is well settled, as stated 
by Judge Wallace in Carrollton Furniture Mfg. Co. v. American Credit Indemnity 
Co. (C. C. A.) 124 F. 25, where it was held that a warranty in an application for 
insurance must be literally and exactly fulfilled, but a representation is satisfied 
if it is substantially true; and a slight variance which would not have influenced 
the action of the insurer in making the contract will not defeat the policy. The 
only representation made by the insured in his application was as to the nature 
of his occupation as above set forth and his negative answer to the question 
whether he contemplated any change in occupation or residence. There is noth- 
ing in the record to show that those representations were false. ; 

The decree is reversed, and the cause is remanded, with instruction to dis- 
miss the bill. 


MUTUAL LIFE INS. CO. OF NEW YORK v. GRAVES et al. 
Circuit Court of Appeals, Third Circuit. March 3, 1928. 
No. 3614. 
25 Federal Reporter (2d) 705. 

1. INSURANCE—TO OVERCOME PRESUMPTION AGAINST SUICIDE 
EVIDENCE MUST LEAVE NO OTHER REASONABLE HYPOTHESIS. 
To overcome the presumption against suicide, the evidence must show that 

the death was self-inflicted, or facts inconsistent with any reasonable hypothesis 

of death by accident. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 
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In Error to the District Court of the United States for the Middle District 
of Pennsylvania; Albert W. Johnson, Judge. 

Action at law by Georgia O. Graves and Lura Vaughn against the Mutual 
Life Insurance Company of New York. Judgment for plaintiffs, and defendant 
brings error. Affirmed. 

Arthur G. Dickson, of Philadelphia, Pa., and Frank E. Donnelly, of Scranton, 
Pa. (Dickson, Beitler & McCouch, of Philadelphia, Pa., of counsel), for plain- 
tiff in error. 

Chester H. Ashton, of Knoxville, Pa., and T. A. Crichton, of Wellsboro, Pa. 
(Crichton & Owlett, of Wellsboro, Pa., of counsel), for defendants in error. 

Before Buffington, Woolley, and Davis, Circuit Judges. 

Davis, Circuit Judge. This was an action in assumpsit to recover double 
indemnity for death by accident under the provisions of a life insurance policy on 
the life of Thomas W. Graves. The policy was for $10,000. It provided, how- 
ever, that if death resulted directly from bodily injury, “independently and ex- 
clusively of all other causes, and that such bodily injury was effected solely 
through external violent and accidental means,”, the company would pay, in- 
stead of the face amount of the policy of $10,000, double indemnity, or $20,000. 
Double indemnity, however, was not payable if the death of the insured re- 
sulted from his own act. 

The defendant company contends that the insured committed suicide, and so 
the beneficiary is not entitled to double indemnity. The plaintiffs, on the other 
hand, say that the death of the insured was purely accidental. The case was 
tried to the court and jury on this issue. The jury rendered a verdict for the 
plaintiffs, and the defendant brought the case here on writ of error. 

The main issue here is whether or not the defendant was entitled to binding 
instructions. It insists that, while there is a presumption against suicide, the 
physical facts surrounding the death completely rebut this presumption, and there 
was nothing to submit to the jury. 


[1] In order to overcome the presumption against suicide, the evidence must 
show that the death was self-inflicted, New York Life Ins. Co. v. Weaver (C. C. 
A.) 8 F.(2d) 680; or facts inconsistent with any reasonable hypothesis of death 
by accident, Atna Life Insurance Co. v. Tooley (C. C. A.) 16 F. (2d) 243; or the 
existence of such circumstances and conditions as to leave room for no other rea- 


sonable hypothesis than that of suicide, Wilkinson vy. National Life Association 
of Des Moines, 203 Iowa, 960, 211 N. W. 238. 


{2, 3] Did the evidence show these necessary facts so clearly as to leave no 
question for the jury? In other words, was there any evidence from which the 
jury could reasonably draw the inference that the death was accidental rather 
than suicidal? Where the facts in any particular case are disputable, or are of 
such character that different minds might reasonably draw different conclusions 
therefrom, it presents a question for the determination of the jury. Teis v. 
Smuggler Mining Co. (C. C. A.) 158 F. 260, 269,15 L. R. A. (N. S.) 893; Gudfelder 
v. Pittsburgh, C., C. & St. L. Ry. Co., 207 Pa. 629, 57 A. 70. Where there is 
doubt, it should be resolved in favor of the submission of the case to the jury, 
and this is true, whether the uncertainty arises from a conflict in the testimony 
or, the facts being undisputed, fair-minded men might honestly draw different 
conclusions from them. 38 Cyc. 1567; Nyback v. Champagne Lumber Co. (C. C. 
A.) 90 F. 774; Mexican Central Ry. Co. v. Murray (C. C. A.) 102 F. 264, 271; 
Railroad Company v. Stout, 84 U. S. (17 Wall.) 657, 664, 21 L. Ed. 745; Wash- 
ington & Georgetown Railroad Co. v. McDade, 135 U. S. 554, 10 S. Ct. 1044, 34 L. 
Ed. 235; Richmond & Danville Railroad Co. v. Powers, 149 U. S. 43, 13 S. Ct. 
748, 37 L. Ed. 642. Did the application of these rules of law require the direc- 
tion of a verdict or submission of the case to the jury? 

[4] On the morning of his death, January 8, 1924, Mr. Graves went to the 
home of Mr. William O’Connor and got a rifle, which he had loaned to him 
several weeks before for a hunting trip, together with some shells. He returned 
home and told Mrs. Graves that he was going to send the rifle to his brother-in- 
law in Tioga, which is about 20 miles from Wellsboro. He took the rifle to 
the basement, but could not find burlap in which it was to be wrapped prepara- 
tory to shipping. He came up and found the burlap in his automobile. He 
talked with Mrs. Graves, told her what he intended doing that morning, played 
with the baby, and went to the basement again, taking the burlap. The rifle was 
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discharged shortly thereafter, and Graves was instantly killed. The bullet en- 
tered his chest and passed through him, slightly upward. One exploded shell 
was found in the gun and one cartridge. 

No one was present when the rifle was discharged, and so the question of 
how the deceased came to his death depended entirely upon circumstantial evi- 
dence. The burlap in which the rifle was to be wrapped was cut or torn into 
strips wide enough to be used for the purpose of wrapping the gun, and these 
were found on the basement floor. This would seem to indicate a purpose to 
send the gun to his brother-in-law, and that he had gotten it with that inten- 
tion, and not with the idea of taking his life. 

There was further evidence that his foot was caught in the burlap, which might 
have caused him to fall, and the rifle to be accidentally discharged. He acted in a 
perfectly natural manner that morning, and there was nothing in what he said or 
did to indicate that he was contemplating suicide. There was evidence showing that 
a short time before, while on a hunting trip, the gun was discharged accidentally, 
without pressure on the trigger or any apparent cause therefor. 

The defense seeks to show that the deceased committed suicide and that the 
motive for so doing was that his accounts as treasurer of the county of Tioga were 
short to the extent of $10,000 or more. This was relevant testimony for the jury 
to consider. The deceased had been going over his accounts on the previous day, 
preparatory to turning over his office to his successor; but the plaintiffs say “there 
was no evidence showing that the deceased knew his bank balance did not equal 
the amounts due from him, and there was evidence adduced by the plaintiff below 
that his.deposits were made both by himself and his clerk,” and that the auditor’s 
report, which would officially show the amount due from him to the county, would 
not be made and filed for nearly a month thereafter. This shortage, therefore, 
might or might not have actuated him. If he did not know of the shortage, then 
the alleged motive and the argument based thereon fall. 

We think that reasonable and fair-minded men might honestly differ as to the 
conclusion to be drawn from these facts, and that all of the evidence dealing with 
the circumstances surrounding his death was for the consideration of the jury, 
whose function it was to determine as a fact whether the death was accidental or 
suicidal. Standard Life & Accident Ins. Co. v. Thornton (C. C. A.) 100 F. 582, 49 
L. R. A. 116; Fidelity & Casualty Co. v. Love (C. C. A.) 111 F. 773; Pythias 
Knights’ Supreme Lodge v. Beck, 181 U. S. 49, 21 S. Ct. 532, 45 L. Ed. 741; 
National Union vy. Fitzpatrick (C.-C. A.) 133 F. 694. 

The defendant contends that the learned trial judge erred in the admission of 
testimony and in his instructions to the jury. Capt. William A. Jones, formerly of 
the New York police force, testified that the gun in question could not be discharged 
in any other manner than by pressure upon the trigger. In rebuttal, Cecil Roberts, 
who had been on a hunting trip with the deceased shortly before his death, testified 
over objection that, when they were shooting at a mark, the rifle was accidentally 
discharged, without pressure on the trigger. ; : , 

The defendant requested the judge to charges that “there is no evidence in 
this case going to prove that the rifle causing the death of Graves could be discharged 
in any way except one; that is, by pressure on the trigger.” After affirming the 
point. he added: “We have the testimony here that at one time, when they were 
shooting at a mark, the gun went off and was discharged in some way or other, not 
at the mark. You will take that into consideration, along with all of _the testimony 
in regard to the discharge of the gun.” We think that the judge did not commit 
error in admitting this testimony, or in thus commenting on it. ‘ 

The judge was asked by plaintiffs to charge the following point : “When circum- 
stantial eidence is relied upon to establish death by suicide, the party making the 
averment must prove it hy facts which exclude every reasonable hypothesis of 
natural or accidental death.” He affirmed that point, with the following quali- 
fication: “We affirm that, and qualify it by stating that here, where the defense 
sets up suicide—if the defense establishes suicide—proves suicide by the fair weight 
or preponderance of the evidence, then they have established a defense, and there 
can be no recovery in this case.” ; 

The defendant says with reference to this qualification that “the error consisted 
in leaving with the defendant below the burden of proof of suicide, rather than 
with the plaintiffs below the burden of proof of accident.’ He had already charged 
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that the burden of establishing that the death of the deceased by external, violent, 
or accidental means was upon the plaintiffs. This modification in no way relieved 
,them of that burden. 

The defendant requested the trial judge to charge that: “While there is a pre- 
sumption of law that a man does not take his own life, this is but a presumption, 
and has less weight where he is facing exposure and disgrace.” He affirmed that 
point as follows: “I affirm that point, but with this qualification—that the presump- 
tion remains all the time, and thus must be overcome by evidence, and it is for you 
to determine whether there was any act committed on the part of the deceased which 
=a cause disgrace, and which so preyed upon his mind as to cause him to commit 
suicide.” 

The defendant says, because the shortage in cash of the deceased was con- 
clusively proved, the court erred in suggesting that there was any question for the 
‘jury as to whether he had committted any act which would cause him disgrace, 
and in leaving to the jury to determine the exact effect of such impending disgrace 
upon his mind. 

The defendant asked the court to charge: “The undisputed evidence shows that 
Graves at the time of his death had embezzled from the county of Tioga $10,233.39 
,and from the state of Pennsylvania $731.92. This evidence should be given care- 
ful consideration by the jury in the determination of the question of whether Graves 
had a motive for taking his own life.” 

In reply the judge charged: “We refuse that point as put. It asks us to tell 
you, as a matter of law, or as a necessary and legal conclusion, that he did embezzle 
the money. The plaintiffs admit that there was a shortage of the amount, but they 

‘do not admit that there was any embezzlement—any criminal action—and it will 
be for you to determine as a question of fact whether there was any criminal act, 
\or any embezzlement, and what effect such act, if there was such act, had upon his 
mind, and whether it caused him to commit suicide. Of course, we have allowed 
that testimony as bearing upon the question of a motive, and how Graves came 
to his death. 

This charge substantially stated the facts, but did not use the terminology of 
the request. This was all that the defendant could ask. Railway Company v. 
McCarthy, 96 U. S. 258, 265, 24 L. Ed. 693. The defendant, in these last two 
requests, apparently assumed that the establishment of the shortage was proof of 
embezzlement. This might or might not be the case. The issue of what possible 
explanation there might be of the shortage was not before the District Court, and 
is not before us, and we think the judge properly refused to charge in the language 
requested. 

The defendant urges that the judge erred in refusing to grant a new trial on the 
ground of after-discovered evidence to the effect that Mr. Clark Rexford stated 
that he had seen a Mr. Apgar pump shells out of the rifle in question when returning 
from a hunting trip with Mr. O’Connor. He testified, however, that he did not 
know whether or not Apgar pumped out all the shells, and he did not know whether 
. not the gun had been used between that time and the day of the death of Mr. 

raves. 

The granting of a new trial is a matter of discretion. A judgment will not be 
reversed on the ground of a refusal to grant a new trial, unless it is established 
that the trial judge abused his discretion. Before we can convict the trial judge 
in this case*of such abuse, we must assume: (1) That all the shells were pumped 
out of the gun by Apgar; (2) that the gun remained unloaded in the house of Mr. 
O’Connor from that time until it was taken by Mr. Graves, or that it was unloaded 
on the day when he took it from the home of Mr. O’Connor; (3) that the deceased 
loaded it for the purpose of committing suicide; (4) that this after-discovered 
evidence could not have been discovered by the defendant with reasonable diligence 
at or hefore the trial. The evidence does not establish such facts as will justify 
us in making these assumptions. 

We do not find that the court erred, and the judgment is affirmed. 





Ivie v. International Life Ins. Co. 


IVIE v. INTERNATIONAL LIFE INS. CO. (6 Div. 142.) 
Supreme Court of Alabama. May 24, 1928. 
117 Southern Reporter 176. 

1. INSURANCE—DEATH OF APPLICANT PENDING INSURANCE COM- 
PANY’S INVESTIGATION OF APPLICATION HELD TO PREVENT 
RECOVERY ON LIFE POLICY WHERE APPLICATION REQUIRED 
DELIVERY OF POLICY, NOT WITHSTANDING COMPANY’S RETEN- 
TION OF FIRST PREMIUM FOR SIX MONTHS. 

Death of applicant for life policy before policy was delivered and pending 
investigation of application by insurance company sield to preclude recovery under 
policy where application and receipt provided that insurance should not be effective 
until delivery of policy to insured during his lifetime and made payment of premium 
with application subject to conditions of receipt, notwithstanding agent’s agreement 
that insured would be protected for one year and company’s retention of premium 
money for six months. 


(For other cases, see Insurance, Dec. Dig. § 136[1].) 


2. INSURANCE—AGENT’S ORAL AGREEMENT CONTRARY TO APPLI- 
CATION THAT APPLICANT’S PAYMENT OF FIRST PREMIUM 
GAVE HIM LIFE INSURANCE HELD VOID. 

Where terms of application required delivery of life policy to. insured during 
his lifetime and while he was in good health in order that insurance should be effec- 
tive, parol agreement of agent contrary to terms of application and receipt for 
premium that insured would be protected for one year was void and did not create 
oral contract of insurance. 


(For other cases, see Insurance, Dec. Dig. § 131[2].) 


3. INSURANCE—DEATH OF APPLICANT BEFORE ACCEPTANCE OF 
APPLICATION PRECLUDED SUBSEQUENT INSURANCE CON- 
TRACT THROUGH WAIVER OR ESTOPPEL. 

Where death of applicant occurred within four days of application and before 
the insurance company had passed on the application, contractual status of parties 
became fixed upon death of applicant and no new contract could subsequently be 
created between parties by waiver or estoppel such as to warrant recovery on life 
policy. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 


Appeal from Circuit Court, Walker County; Ernest Lacy, Judge. 

Action by Bertha Ivie against the Internatianal Life Insurance Company on a 
contract of insurance. Plaintiff suffers a nonsuit and appeals from adverse rulings 
on pleading. Affirmed. 

J. J. Curtis and J. M. Pennington, both of Jasper, and Leo H. Pou, of Mobile, 
for appellant. 

Bankhead & Bankhead, of Jasper, for appellee. 

Sayre, J. Plaintiff (appellant) sought to recover money alleged to be due on a 
policy or oral contract of insurance on the life of her husband. From a judgment 
overruling plaintiff's’ demurrers to special pleas and sustaining defendant’s demurrers 
to the several special replications plaintiff suffered a nonsuit and appeals, as pro- 
vided by section 6431 of the Code. 

The questions represented for adjudication may be understood without a detailed 
statement of the pleadings. 

In count 1 plaintiff adopted the Code form in substance. Form 12, Code §9531. : 
Other counts held good by the trial court declared on a verbal contract of insur- 
ance entered into on hehalf of defendant by its agent duly authorized. Special 
pleas 3, 4, and 5, demurrers to which were overruled, allege: 

That the insured applied to defendant for a policy of life insurance in the fol- 
lowing terms: 

“(a) No statement, information, or agreement, made or given by or to the 
person soliciting or taking this application or by or to any other person, shall be 
binding on the company, unless reduced to writing, and then only if presented to 
and approved. by the executive officers of the company at its home office. _ 3 

“(b) Every statement herein made and in my answefs to medical examiners is 
true, and that no information affecting the insurance sought has been withheld. 

“(c) The imsurance herein applied for shall not be in effect until the premium 
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has been paid in full and the policy delivered to me during my lifetime and good 
health, but the policy shall bear the date of its issuance and all future premiums 
shall, become due on such policy date and all policy values and extended insurance 
shall be computed therefrom, provided that, if the premium be paid with this ap- 
‘plication in full in cash, as distinguished from note or other form of settlement, 
then in that event, and provided ‘insurance is issued as applied for at the premium 
rate stated herein, such; insurance shall be in force from the date of the uncondi- 
tional approval of the completed application by the company’s medical director, 
and the first policy year shall, unless otherwise requested, begin from the date of 
such approval. 

_  “(d) If the premium be paid with this application, such payment is made sub- 
‘ject to the conditions in receipt hereto attached. 

“(e) All declarations herein made and my statements to the medical examiners, 
a with the policy, shall constitute the entire contract between the parties 

ereto. 

“(f£) My acceptance of any policy issued on this application will, without fur- 
ther notice, constitute a ratification by me of any additions or amendments to this 
‘application made by the company in the space provided for ‘additions or amend- 
ments’ referred to in question No. 8 above, photographic copy of which constitutes 
sufficient notice to me of the change made.” 

That: 

“The receipt issued by the agent of the defendant to plaintiff at the time the 
application for a policy of life insurance was made by plaintiff was as follows: 

“This receipt not valid for single premium, nor for more than first year’s 
premium on any policy, nor in excess of a premium of $50,000 of insurance; void 
unless settlement described herein corresponds exactly with settlement as des- 
cribed on face of application of corresponding serial number. 

“Received from ——, this the —— day of ——, 19——, and application for 
insurance on h— life for $—~, on the —— plan, with an annual premium of 
$——-; also, $—— dollars in cash, and note for $——, due —— to be applied in pay- 
ment of premium on said insurance, provided such policy of insurance is issued 
by the International Life Insurance Company, St. Louis, Mo., upon said appli- 
cation. “If full cash settlement, as distinguished from note or other form of 
settlement, has been made with the application and if insurance is issued as ap- 
plied for, and at the premium stated herein, such insurance shall be in force from 
date of the unconditional approval of the completed application by the com- 
pany’s medical director. If said application is not so approved by the company, 
but policy subject to special conditions or a modified policy is offered, said policy 
shall not be in effect until delivered to and duly accepted by the applicant dur- 
ing lifetime and good health. If said application is not approved by the com- 
pany, the settlement herein acknowledged will be returned forthwith upon sur- 
render of this receipt. : : 

“No conditions or agreeents other than printed herein and in the applica- 
tion shall be binding.” 

And that (plea 3) no policy was delivered; that (plea 4) the application was 
not approved by defendant’s medical director; and that (plea 5) before approval 
and pending an investigation of the application defendant received notice of the 
death of the applicant and no policy was issued. Rlea 6 is a plea of non est factum. 

{1-3] Special replications allege to state them in short, that at the time of 
the application, February 11, 1926, insured paid the premium for one year to the 
defendant’s authorized agent, acting within the line and scope of his authority as 
such agent, and that said agent agreed that insured would thereafter be protected 
by a policy in the defendant company for a period of one year, that insured died 
February 15, 1926—the briefs and the pleadings agree that he was accidentally 
killed—and that defendant or its authorized agents “kept and retained said money 
and said premium for an unreasonable length of time, to wit, for a period of six 
months, without returning the same or offering to return the same either during 
the life of the said Raymond Floyd Ivie [the alleged insured], or after his death,” 
thereby impliedly ratifying and confirming the contract of insurance. 

In Cherokee Life Ins. Co. v. Brannum, 203 Ala. 145, 82 So. 175, it was held, 
with citation of numerous authorities, that, in the absence of statute law to the 
contrary, an agent, duly authorized to bind the insurer by the delivery of con- 
tracts of insurance, may make such contracts by parol. But where the applicant 


, 
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enters into a definite agreement that the insurance applied for shall not be in 
effect until the policy is delivered, that such insurance shall be in force from the 
date of the unconditional approval of the application by the insurer’s medical di- 
rector, and that, if the premium be paid with the application, such payment is 
made subject to the conditions stated in a receipt which refers to and adopts the 
conditions stated in the application, the insurance becomes effective only when 
the conditions have been fulfilled. Upon consideration of the terms of the sev- 
eral pleas in question and the allegations of the several counts of the complaint, 
it appears to be necessary to hold that they all relate to one and the same trans- 
action. In that case the alleged parol agreement is in contradiction of the terms 
of the application, and the receipt and did not affect them. On the other hand, 
it was a nullity. Thompson v. Life Insurance Co., 104 U. S. 252, 26 L. Ed. 765. 
The demurrers to the pleas were therefore overruled without error. 

The special replications proceeded upon the theory that the retention of the 
first premium money constituted by implication or estoppel a contract of insur- 
ance between the applicant and the insurance company. But, unfortunately, the 
death of the applicant occurred within four days of the date of the application, 
as the special replications allege. The contractual status of the parties became 
fixed upon the death of the applicant. At that time here had been no contract 
agreed upon; the application was still pending and undisposed of when knowledge 
of the death of the applicant came to the company. Thereafter “no new con- 
tract between the parties by a waiver or estoppel could be created, as one of 
the rr parties was dead.” Valentine v. W. O. W., 180 Cal. 192, 180 P. 2, 
8 A. L. R. 380. 

It results that the judgment must be affirmed. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


OLD AMERICAN INS. CO. v. HARTSELL. (No. 288.) 
Supreme Court of Arkansas. March 19, 1928. 
Rehearing Denied April 16, 1928. 

4 Southwestern Reporter (2d) 25. 

1. INSURANCE—PHYSICIAN’S FAILURE TO ANSWER, IN PROOF OF 
DEATH, WHETHER HE CONSIDERED INSURED GOOD RISK AT 
ISSUANCE OF POLICY, HELD NOT EQUIVALENT TO STATEMENT . 
THAT HE DID NOT THINK INSURED WAS IN GOOD HEALTH. 

Act of physician, attending insured in last illness, in failing to answer ques- 
tion in proof of death whether insured was considered good insurable risk on 
date policy was issued, held not equivalent to statement that physician did not 
think insured was in good health on such date, _— such physician saw insured 
for first time more than month after issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 552.) 

2. INSURANCE—WHERE PLAINTIFF SHOWED PREMIUMS PAID, POL- 
ICY DELIVERED, AND PROOF OF DEATH MADE, INSURER MUST 
SHOW INSURED WAS NOT IN GOOD HEALTH WHEN POLICY WAS 
DELIVERED. 

In action on life policy, plaintiff by showing that premiums were paid, policy 
delivered, and proof of death made, made prima facie case, putting burden on de- 
fendant to show insured was not in good health when policy was delivered. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


3. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING THAT IN- 
SURED WAS IN GOOD HEALTH WHEN POLICY WAS DELIVERED. 
In action on life policy, evidence held sufficient to support finding that insur- 

ed was in good health when policy was delivered, notwithstanding that attending 

physician in last illness failed to answer whether he considered insured good risk 
on _ policy was issued, and that insured died about six weeks after policy was 
issue 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. INSURANCE—STATUTE IMPOSING PENALTY ON INSURER NOT 
PROMPTLY PAYING LOSS HELD APPLICABLE TO COMPANY CON- 
TROLLED UNDER SUBSEQUENT aii, (CRAWFORD & 
MOSES’ DIG. § 6155; ACTS 1925, p. 390, § 1 
Provisions of Crawford & Moses’ Dig. § 6155, ‘heinssidis penalty on insurer not 

Paying loss within time specified in policy, held applicable to company controlled 
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by — 1925, p. 390, notwithstanding section 16, repealing repugnant or conflict- 
ing acts. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Monroe County; W. J. Waggoner, Judge. 

Action by Clara E. Hartsell against the Old American Insurance Company, 
Judgment for plaintiff, and defendant appeals. Affirmed. 

John L. Crank, of Little Rock, for appellant. 

. F.C. Nolen, of Holly Grove, for appellee. 
V $wmitu, J. This is a suit by Clara iE Hartsell, as the beneficiary named in a 
policy of insurance issued by the appellant insurance company on December 29, 
1925, on the life of her husband, John T. Hartsell, in the sum of $1,000. The 
complaint alleged the issuance of the policy, the payment of the premiums, the 
death of the insured, and the proof of loss, and prayed judgment for the amount 
of the policy, with the statutory penalty and attorney’s fee, as the company had 
denied liability. 

An answer was filed, in which the company admitted the execution of the 
policy, the payment of the premiums thereon, and that proof of death had been 
made, but denied liability upon the ground that the issuance of the policy had 
been procured through the false representations of the insured that he was in 
good health at the time of the issuance and delivery of the policy to him, where- 
as he was an invalid and was aware of that fact. 

The policy sued on was issued without a medical examination being previously 
required, but the insured was required, as a condition precedent to the issuance of 
the policy, to warrant that his health was good at the time of the delivery of the 
policy. This he did in the application, which contained the following recitals: 

“Knowing that my age and insurability will be determined by the company 
by the answers and statements above made by me, as no medical examination is 
Tequired of me by the company for determining such facts, I hereby state that 
I have, before signing this application, read or had read to me, each of the fore- 
going answers and statements and I state that each of such is unqualifiedly true. 
I therefore warrant that each answer and statement reflects an existing fact and 
that the company may rely upon them to such extent. I agree that in the event 
any such answer be discovered to be erroneous or false, or, in the event any such 
statement ‘be discovered to be erroneous or false, even though such be deemed 
immaterial by me or the beneficiary, then, in either event this policy shall stand 
canceled as of the date of its issuance and this regardless of the date of the dis- 
covery of such breach. : 

“I further warrant that the statements and answers above set forth are com- 
plete and that I have made no statement or answer touching upon any of the 
above questions or statements to any agent of the company except as above set 
forth, and I hereby bind myself and beneficiary to the truthfulness of this war- 
ranty; and, further, I agree that the policy to be issued on this application shall 
not be in force or effect until and unless it be delivered to me while I am in good 
health and alive. In the event I should become ill or die between the date of 
this application and before such delivery of the policy to me, then it is agreed 
that any premium paid with the application shall be returned to me or my legal 
representatives, the application to be treated as withdrawn.” : 

The answer alleged that the insured was not in good health when he made his 
application, nor when the policy was delivered, which facts were well known to 
the insured, and that the policy was therefore fraudulently obtained. 

The insured was an active soliciting agent of the appellant company and sent 
in his own application and received his policy directly from the company. — 

Under the admissions of the answer the plaintiff introduced the policy and 
rested, whereupon the defendant called appellee as a witness. She admitted 
signing the following statement, which was offered in evidence. 

“April 14—26 as to John T. Hartsell. 

“Moved to Brinkley in Jan. 1926. 

“Was sick 2 weeks. Died 16 Feb. 

“Week with flu and week with pneumonia. 

“Rented from Mr. Cooper house No. 4 in Brinkley and lived there all time 
we paid rent. Bad cold about Dec. 1st developed in flu and pneumonia. 

“TSigned} Clara E. Hartsell, 
“Wife of John T. Hartsell.” 
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She explained this writing by stating that it was prepared by an agent of 
the page after the proof of death had been made, and that it was not read 
to or read by her and she was unaware when she signed the statement that it 
recited that the insured had a bad cold about December Ist which developed “in 
flu and pneumonia,” and that the fact was that the insured was sick for only two 
weeks immediately preceding his death; that he had the influenza, which de- 
veloped into pneumonia, and this caused his death; and that his illness extended 
over a peroid of only two weeks. 

[1] The defendant company offered in evidence the certificate of the physi- 
cian who attended the insured in his last illness. In the blank furnished the 
physician for the purpose of making this part of the proof of death, the following 
question, among others, was asked: 

“No. 12. From your knowledge of the deceased, would you have considered 
him a good, insurable risk on the 29th day of December, 1925?” 

The blank space following this question contained no answer. It is alleged 
that the failure to answer this question is, in effect, equivalent to the statement 
that the physician did not think the insured was in good health on December 29, 
1925. We do not think so. The physician was not called as a witness, and in 
answer to another question in the proof of death blank the physician stated that 
he saw the deceased for the first time on February 9, 1926; that the duration of 
the illness was two weeks; and that deceased died February 16th, so that the 
insured had been ill a week when the physician first saw him. 

There was no other testimony tending to show that the insured was not in 
good health when the policy was delivered to him except that of a clerk in the 
home office of the company, who testified that the insured had sent in no appli- 
cation for insurance after the middle of December except his own. 

[2] Upon this record the court charged the jury, in view of the admissions 
contained in the answer, that the burden was on the defendant to show that the 
insured was not in good health at the time the policy was delivered. We think 
this instruction was correct, as a prima facie case was made when it was admitted 
that the premiums on the policy had been paid; that the policy had been de- 
livered; and that proper proof of death had been made. Knights and Ladies of 
Security v. Lewellen, 159 Ark. 400, 252 S. W. 585; Grand Lodge of Knights of 
Pythias v. Whitehead, 87 Ark. 115, 112 S. W. 199; Eminent Household of Colum- 
bian Woodmen v. Howle, 131 Ark. 299, 198 S. W. 286. 

[3,4] The jury found for the plaintiff for the face of the policy, and we are 

unable to say that the testimony does not support this finding, as it does nog 
appear that such a showing was made that the insured was not in good health 
when the policy was delivered that it was arbitrary to find otherwise. 
_ [5] The statutory penalty provided by section 6155, C. & M. Digest, was 
imposed, and an attorney’s fee was assessed pursuant to the authority of that 
section, and this action is assigned as error, for the reason, as appellant insists, 
that it is exempt from the provisions of that section under Act No. 137 of the 
Acts of 1925 (Acts 1925, p. 390). Act 137 is entitled: , 

“An act providing for stipulated premium insurance companies operating on 
the stipulated premium plan and regulating same.” 

Section 16 of this act provides that: 

“All acts or parts of acts repugnant to, or in conflict herewith are hereby 
repealed; and provided further that the general insurance laws of this State or 
any laws governing the organization and control of mutual assessment companies 
shall not apply to or govern companies organized under this act.” 


Act No. 137 applies to appellant company, and the act, which was approved 
March 7, 1925, was in effect when the policy here sued on was issued, and it is 
en therefore, that the provisions of section 6155, C. & M. Digest, do not 
apply. 

_ We think, however, that counsel misinterprets the purpose and effect of sec- 
tion 16, above quoted, as the purpose of that section was to make the organization 
and control of companies “operating on the stipulated premium plan” subject to 
the provisions of that act. Section 6155, C. & M. Digest, does not relate to the 
Organization or control of insurance companies, as that section was passed to 
require prompt settlement of any liability “in all cases where loss occurs, and 
the fire, life, health, or accident insurance company liable therefor shall fail to pay 
the same within the time specified in the policy, after demand made therefor”; and 
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the provisions of that section apply to the companies named regardless of the manner 
in which they may be organized or controlled. 

[6] It is finally insisted that the court erred in overruling appellant’s motion 
for a continuance on account of the absence of James A. Cooper, a witness 
subpcenaed by it. The motion for continuance recites that: 

“Defendant says that he had a subpcena issued for the above witness about 
ten days ago to appear on the 12th day of July, 1927, and that the officer has been 
unable to serve the same or find the witness.” 

There was no showing, however, as to the location of the witness, or as to 
when or where he might be found. It was therefore no abuse of discretion on 
the part of the court to overrule the motion for a continuance. 

As no error appears, the judgment will be affirmed. 


MUTUAL LIFE INS. CO. OF NEW YORK et 
al. v. RAYMOND et al. (No. 340.) 
Supreme Court of Arkansas. April 2, 1928. 
4 Southwestern Reporter (2d) 536. 
1, INSURANCE—INSURER HAS BURDEN OF ESTABLISHING SUICIDE 

BY PREPONDERANCE OF EVIDENCE. 

Insurer, defending action on policy on ground of suicide, has the burden of 
establishing suicide by a preponderance of the evidence. 

(For other cases, see Insurance. Dec. Dig. §§ 646[7], 665[6].) 

2. INSURANCE—WHETHER INSURED COMMITTED SUICIDE HELD 

FOR JURY UNDER THE EVIDENCE. 

In action for death of insured, defense being suicide, whether insured com- 
mitted suicide held for jury, in view of evidence of comparatively young age of 
insured, that he was living happily with his wife and children, holding a position 
of honor and trust, and lack of any showing of motive for suicide. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 


4. INSURANCE—TESTIMONY OF INSURED’S WIFE AS TO INSURED’S 
STATEMENTS RELATIVE TO PAYMENT OF PREMIUMS, TEND- 
ING TO REBUT INSURER’S CLAIM OF SUICIDE, HELD COMPE- 
TENT AND PROPERLY ADMITTED. 

In action for death of insured, defense being suicide, testimony of the in- 
sured’s wife as to conversation with insured: regarding payment of premiums, 
which tended to show that insured was not contemplating suicide, but on the 
contrary was expecting to live at least past next premium period, before which 
death occurred, held competent and properly admitted. 


(For other cases, see Insurance, Dec. Dig. § 659[2].) 


Appeal from Circuit Court, Woodruff County; W. D. Davenport, Judge. 

Separate actions by Alice M. Raymond and others against the Mutual Life 
Insurance Company of New York and another, consolidated and tried together. 
Judgments for plaintiffs, and defendants appeal. Affirmed. 

Rose, Hemingway, Cantrell & Loughborough and Owens & Ehrman, all of 
Little Rock, for appellants. 

Roy D. Campbell, of Little Rock, for appellees. 

McHaney, J. Appellees are the widow and two daughters of George 0. 
Raymond, deceased. On June 4, 1925, each of the appellants issued to said 
George O. Raymond a policy of life insurance in the sum of $1,000, with a double 
indemnity clause covering death by bodily injury through “external, violent, and 
accidental means.” ‘The policy issued by the appellant Mutual Life Ins. Company 
designated appellee Alice M. Raymond as the beneficiary, and the policy of the 
7JEtna Life Insurance Company designated the appellees Mary F. and Johnnie 
E. Raymond as his beneficiaries. On April 26, 1926, George O. Raymond came to 
his death from a pistol shot wound, which all parties admit was self-inflicted; but 
they differ as to whether his death was by suicide or by accident, whether inten- 
tional or unintentional. Suicide, whether sane or insane, within one year after 
the date of said policies, was not a risk assumed by the appellants. Appellants 
having denied liability after proof of death, separate suits were instituted against 
them, but, the defense being the same, they were consolidated, tried together, 
separate judgments of $2,000 each, under the double indemnity clause, had, and 
they jointly prosecute this appeal to reverse such judgments. 
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[1-3] Suicide being the defense relied upon by appellants, the law places upon 
them the burden of establishing this fact by a preponderance of the evidence, 
which they undertook to do. The facts developed are substantially as follows: 

The insured was a deputy for the county clerk and the circuit clerk, and had 
been during the year 1925, and up until the time of his death in 1926, his office 
being in the rear of the Bank of McCrory, McCrory being one of the county 
sites of Woodruff county. For two or three months prior to his death, he had 
been drinking somewhat, but none of the witnesses testified that he had been 
drinking to excess. Some complaint had been made against him by one or two 
persons on his bond to the clerks that he was neglecting his duties by remaining 
away from his office too much, and on the morning of his death both the county 
and circuit clerk came to McCrory for the purpose of talking to him about these 
matters and of checking over his accounts. Mr. Raymond was at home ill. He 
had been suffering with what his physician thought was influenza for about two 
weeks, and on the morning in question, April 26, after the arrival of the clerks, 
one of his bondsmen called him on the telephone and advised him that the two 
clerks were there for a conference with him, and to check over his accounts, and 
requested him to come to his office if he was able to do so, which he agreed to 
do. It appears that he had. been taking medicine during the night which ne- 
cessitated his going to the toilet, a small wooden structure to the back of his 
house, twice before his death, being accompanied on both occasions by his wife. 
He had borrowed a pistol from a friend in McCrory, who had requested the 
return of same, and he had been cleaning the pistol with a handkerchief. Shortly 
after the telephone call, he took the pistol, got in his car, and started to his office, 
but, after going a short distance, he returned, got out of his car and again went 
to the toilet, in response to a call of nature, apparently, and a short time there- 
after a shot was heard in the toilet and a scream of pain was heard by his wife, who 
was at the time in the garden near the toilet. His brother, Jack Raymond, and two 
other gentlemen immediately responded, being the first ones to him, and they found 
him sitting on the toilet with his trousers down, as if in the act of responding to a 
call of nature, slumped over, with this borrowed pistol and the handkerchief he had 
used in cleaning it lying between his feet. ‘They found that he had been shot through 
the left breast, the bullet entering, according to the doctor, right under the heart and 
passed through his back, going through the body—whether straight through or not the 
doctor did not know. He was taken into his house, where he died shortly after 
the arrival of the physician. No powder burns were found on his clothes. The 
toilet on which he was sitting had a metal lid which had been elevated, and the 
bullet from his body passed through this lid near the top, and through the wall of 
the toilet, the bullet hole in the seat covering being 13 inches above the seat, and 
in the wall one inch lower, which would tend to show that the bullet ranged 
slightly downward. It was further shown that during his illness he got out his 
insurance policies, which he kept in the dresser drawer, and examined them. His 
wife stated that he and she read the policies together, including the suicide clause, 
and that he was familiar with this clause and knew it was in the policies. Other 
members of the family saw him reading the policies and heard him discuss them 
with his wife. On cross-examination of Mrs. Raymond, she was asked this ques- 


tion, and permitted to give the following answer, over appellants’ objections and 
exceptions : 


“Q. I want you to tell the jury what, if anything, was said by your husband 
when he was examining these policies, about paying the next premiums that came 
due? A. He told me that he was very sick, he was feeling awfully bad, and he 
didn’t think he would ever be able to work any more, and he wanted his pre- 
miums to be kept up. He said, ‘Wife, if I haven’t the money when they come 
due, I have a friend who will help you out; they must be kept up.’” 


This conversation occurred three days before his death. The undertaker who 
took charge of his body found two notes in his clothing which he, wore at the 
time, both of which had been destroyed or been misplaced—one to J. C. McCrory 
and the other to Senator Walter W. Raney, the undertaker. The note to Mc- 
Crory, in substance, read: “Dear J. C. You have been good to me and my family. 
Good luck.” In the note to Senator Raney he stated that he was sick, did not 
know whether he would get well, and if not for him to take charge of his body. 
Both McCrory and Raney were warm personal friends of the deceased, McCrory 
having loaned him money to send his two girls away to school. It is also shown 
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that he was overdrawn in a small amount at the bank. An examination of his 
accounts at the office of the county and circuit clerk disclosed no shortage, and 
nothing of a criminal nature. It was developed that some warrants of duplicate 
numbers had been issued, but on examination thereof by the county judges, they 
were held to be valid and were reissued. 

Under the above state of facts, the appellants insist that the court should have 
directed a verdict in their favor. We do not agree with counsel in this conten- 
tion. There is little or no dispute about the facts. As was said in Grand Lodge 
of A. O. U. W. v. Banister, 80 Ark. 190, 96 S. W. 742: 

“The only disputed question is whether the shot was accidental or an act of 
intentional self-destruction. The burden of proving suicide was upon the defen- 
dant. It alleged that fact as a defense to the action, and must prove it, for until 
that fact is established liability of the defendant for the amount of the policy is 
clear. 

“There is no dispute about the facts which were susceptible of direct proof, 
but the case turns upon the conclusion to be drawn therefrom—whether or not 
they establish suicide indisputably. For if the facts are such that men of rea- 
sonable intelligence may honestly draw therefrom different conclusions on the 
question in dispute, then they were properly submitted to the jury for determina- 
tion. Judges should not, under that state of the case, substitute their judgment 
for that of the jury.” 

And as was further said in the same case: 

“After careful consideration of the evidence we are of the opinion that this 
question was properly submitted to the jury, and that there was evidence suffi- 
cient to support the verdict. Conceding that the theory of death by suicide finds 
more rational support in the facts established by direct proof than the theory of 
death by accident—that there is greater probability from the evidence that death 
resulted from a suicidal act than an accident—still we cannot say that death by 
suicide is the only reasonable conclusion to be drawn from the evidence. The 
proof does not exclude with reasonable certainty death from accidental shooting, 
the burden being upon the defendant to establish the defense by proof, it was 
properly left to the jury to say whether or not it was a case of suicide.” 


In that case, the universal rule was again announced that there is a presump- 
tion of law against a man’s taking his own life intentionally, even where it is 
shown that he came to his death at his own hands: The law presumes rather 
that the death was accidental instead of suicidal. This presumption of law is 
strengthened in the case at bar by the fact that he was a comparatively young 
man, 42 years of age, living happily with his wife and children, holding a position 
of honor and trust, being a deputy for two of the county’s officials; that while he 
was suffering from an illness prior to the day of his death, he had discussed with 
his family his insurance policies and his desire to keep the premiums paid; that 
in response to the telephone call he had started to his office to consult with his 
employers, taking with him the borrowed pistol, when he was overcome by a call 
of nature and suddenly returned to his home to answer it; the seating of himself 
and so arranging his clothes to answer such call, no doubt taking the pistol out of 
his pocket in order to prevent it from falling on the floor while sitting upon the 
toilet. No one knows just how the fatal shot happened to be inflicted, .whether he 
was again polishing the gun with the handkerchief he had formerly used, and 
accidently discharged it, or whether it might have fallen on the floor and was 
discharged in such a manner as to receive the bullet in his breast, where it was 
deflected by a bone and passed straight through his body, or whether he deliber- 
ately shot himself; no one can tell. It would seem unreasonable to believe, or 
at least it would be improbable, that he would take his life intentionally in the 
place where he was and in the undressed condition in which he was found. It 
was therefore not impossible, nor even improbable, that the shooting of himself 
was accidental. We fail to find in the evidence any motive for suicide. The 
notes that were found in his clothing may be explained without reference to 
suicide. Taking into consideration his condition of health, his idea that he might 
not get well, might not be able to work any more, and all the facts and circum- 
stances surrounding him at the time, we are unable to say that men of reason- 
able intelligence might not honestly draw therefrom different conclusions on 
whether his death was suicidal or otherwise. 


The facts in this case are wholly different from those in New York Life Ins. 
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Co. v. Watters, 154 Ark. 569, 243 S. W. 831; A&tna Life Ins. Co. v. Alsobrook 
(Ark.) 299 S. W. 743, Nov. 21, 1927, and Fidelity Mutual Life Ins. Co. v. Wilson 
(Ark.) 2 S. W. (2d) 80, Jan. 16, 1928, in which cases it was held that the undis- 
puted facts unmistakably pointed to suicide, and the death could not be accounted 
for upon any other reasonable hypothesis than that of suicide. 

[4] It is next insisted that the court erred in permitting Mrs. Raymond to 
testify, as above set out, regarding her conversation with the deceased about the 
payment of premium. It is said that this testimony is hearsay, and for that rea- 
son inadmissible and being highly prejudicial calls for a reversal of the case. 
We cannot agree with this contention, for the reason that it seems to us that any 
testimony which tends to throw light upon the question at issue, that is, whether 
the deceased committed suicide, or came to his death by accidental means, 1s 
relevant and competent. His statements regarding the payment of premiums on 
these policies to his wife tended to show that, at that time, he was not contem- 
plating suicide, but on the contrary, was expecting to live at least past the next 
premium period, which was June 4th, following, and was therefore competent for 
this purpose. J 

In the case of Scott v. Sovereign Camp W. O. W., 149 Iowa, 562, 129 N. W. 
302, the Supreme Court of Iowa held that, on the issue whether a member of a 
fraternal beneficiary association committed suicide, that evidence of his conversa- 
tion over the telephone with his daughter shortly before his death, to the effect 
that he would return home soon, in time to keep an engagement, that there were 
some clients in his office at the time, was admissible as bearing on his apparent 
state of mind, contradicting the theory of suicide. And in an extensive note to 
Rosman v. Travelers’ Ins. Co., 127 Md. 689, 96 A. 875, Ann. Cas. 1918C, 1050, it is 
said: 

“In like manner declarations of an insured shortly before his death have been 
held in recent cases to be admissible to refute an inference that he committed 
suicide. Thus in Woodmen of World v. Wright, 7 Ala. App. 255, 60 So. 1006, dec- 
larations made by the insured who had shot himself, manifesting a hope or desire 
to recover, were held to be admissible ‘for the purpose of showing whether or not 
the act was intentional.’ So in Messersmith v. Supreme Lodge, etc., 31 N. D. 163, 
153 N. W. 989, proof that shortly before his death the insured stated that he was 
going to the house to fix the fire and would then come back for his wife and 
baby was held to be admissible to rebut evidence of suicide.” 

In Brawner v. Royal Indemnity Co. (C. C. A.) 246 F. 637, it was held that 
statements of the insured tending to show a disposition to commit suicide made 
some months before his death were held to be admissible. The court said: 

The fact that threats or intimations of suicide were made some time prior to 
the death in question does not make evidence of them inadmissible, when it is 
fairly inferable from circumstances disclosed that immediately prior to the death 
the deceased was subjected to a depressing influence which was the same as or 
similar to the one by which he was affected when, not very long before, the in- 
cidents testified to occurred. As above stated, it was inferable from other evi- 
dence adduced in the instant case that the cause of the gloomy and despondent 
mood or state of mind, as to manifestations of which the witnesses referred to 
testified, had not ceased to exist at the time of Brawner’s death. This being so, 
the conclusion is that those incidents are not to be regarded as being too far 
removed in point of time and sequence from his death to justify the consideration 
of them in connection with other circumstances throwing light upon the question 
of his death being accidental or suicidal.” 

And in the case of Benjamin v. District Grand Lodge No. 4, 171 Cal. 260, 152 P. 
731, statements of the deceased showing intent to commit suicide, made seven 
months before the time of death, were held to be admissible. The court held 
that their remoteness went to their weight and not to their admissibility. An 
examination of the authorities discloses that the tendency of courts, in recent 
times at least, is to hold that any evidence, including statements of the deceased, 
which tends to throw light upon the question of whether the deceased came to 
his death by suicide or not, is competent. We therefore hold that there was no 
error in permitting Mrs. Raymond to testify as above set out. 

[5] It is next said that instruction No. 3, given at the request of the appellees, 
was improper. It is as follows: 

“In attempting to determine whether or not the said George Raymond com- 
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mitted suicide, you would be authorized to take into consideration all of the 
proved facts and circumstances which have been testified to in this case. Before 
you would be justified in finding that he did commit suicide, there must be evidence 
from which a conclusion would be reasonable and probable, and not merely specu- 
lative or conjectural. If you find from a consideration of all the evidence in this 
case that it is merely speculative or conjectural as to whether the said George 
Raymond committed suicide, your verdict should be for the plaintiffs.” 

It is objected to because it contains the words “speculative” and “conjec- 
tural,” and the court was asked to strike this clause from the instruction. It is 
said that the instruction is erroneous because it permits the jury to apply a test 
of law, which is the proper function of the court. This same instruction was 
used and similarly criticized in the case of Benefit Association of Railway Em- 
ployees v. Jacklin, 173 Ark. 937, 294 S. W. 353, and the court there held it to be 
a proper instruction. It would serve no useful purpose to make the same argu- 
ment again, and we therefore overrule appellants’, contention in this regard. 

[6] It is finally contended that instruction No. 8 was erroneous. It follows: 

In passing upon the question of whether or not the deceased, George Ray- 
mond, shot himself accidentally or intentionally, you have a right to consider all 
the facts and circumstances leading up to and surrounding the fatal shooting. 
You have a right to consider the conduct of the deceased prior to the shooting, 
any facts and circumstances which took place during his last illness which may tend 
that might or might not explain the shooting, you are to pass upon the facts 
to explain any motive in his mind, that might or might not explain the shooting, and 
you are to pass upon the facts and circumstances in the light of reason and common 
sense. 

It is said that the last clause in this instruction particularly emphasizes cer- 
tain portions of the testimony, and for that reason is an instruction upon the 
weight of the evidence, which trial courts may not give. We do not think this 
instruction is open to this criticism. What we have already said relative to the 
assignment of error relating to the testimony of Mrs. Raymond has some applica- 
tion here. The court did not tell the jury to take into consideration any par- 
ticular testimony in the case, but, in effect, told the jury to take into consideration 
all of the facts and circumstances surrounding his death, and those during his 
last illness—any facts which might or might not tend to explain the shooting. 
We think this was a correct instruction, and was no more than instruction No. 8 
given at the request of appellants, by which the jury was told that: 

In determining whether or not the insured committed suicide, you will con- 
sider all the facts and circumstances surrounding Raymond’s death, the nature ol 
the wound, the position of the body, and all the circumstances which might ex- 
plain the cause of his death.” rd 

It appears to us that this last instruction is more nearly subject to the criti- 
cism appellants have made of the other instruction. However, we regard them 
both as correct statements of law for the jury’s guidance. We find no error, and 
the judgment is affirmed. 


WOOTEN v. WOOTEN et al. (No. 393.) 
Supreme Court of Arkansas. April 23, 1928. 
5 Southwestern Reporter 340. 

1. INSURANCE—FINDING OF INSURED’S LACK OF MENTAL (CA- 
PACITY TO CHANGE BENEFICIARY HELD NOT CLEARLY 
AGAINST PREPONDERANCE OF EVIDENCE. 

Finding of chancellor that insured did not have sufficient mental capacity to 
change beneficiary held not clearly against preponderance of evidence. 
(For other cases, see Insurance, Dec. Dig § 665[1].) 


Appeal from Jefferson Chancery Court; H. R. Lucas, Chancellor. 

Suit between Thomas F. Wooten and Eloise Wooten and others. Decree for 
the latter, and the former appeals. Affirmed. 

Brewer & Cracraft, of Helena, for appellant. 

R.- W. Wilson, of Pine Bluff, and John W. Kimbro, of Monticello, for 
appellees. J 

Smith, J. The Sovereign Camp, Woodmen of the World, issued a benefi- 
ciary certificate to Edd Wooten, which, at the time of his death on October 25, 
1926, was worth $1,173. Ida Belle Wooten was the wife of the insured at the 
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time of the issuance of the certificate, but in 1920 she obtained a divorce from the 
insured, and was thereafter deprived of her status as a beneficiary under the 
constitution of the insurance order, which provided that, in the event of a divorce, 
the insured spouse should designate another beneficiary, failing which the in- 
surance should be payable to the next kin of the insured. 

Eloise Wooten, an adopted child of the insured, was the next of kin at the 
time of the insured’s death, but two days before the occurrence of that event a 
change of beneficiary was indorsed on the certificate, whereby Thomas F. 
Wooten, a nephew of the insured, was designated as the beneficiary. 

In the suit brought to recover the value of the certificate, the insurer filed an 
answer admitting its liability to the true beneficiary, and it was permitted to 
pay that sum into court, whereupon it was discharged, and the litigation pro- 
ceeded between the adopted child and the nephew. 

The court below found the fact to be that, at the time of the alleged change 
of beneficiary, the insured did not have the mental capacity to perform that act, 
and judgment was rendered in favor of the daughter for the fund in court, and 
this appeal is from that decree. 

[1] The testimony showed beyond question that the insured was devoted to 
his adopted child, although she lived with his divorced wife, and that he kept in 
constant touch with his daughter, about whose welfare he was very solicitous, 
and that he was especially anxious that his daughter should have an education 
and should be taught music. 

The insured had a stroke of apoplexy about a year before his death, which 
left him an invalid, and thereafter until his death his nephew Thomas was kind 
to him in many ways. The insured had a second stroke on October 12th, and 
was taken to a hospital at Crossett two days later. 

Dr. Kimbro testified that| he was the insured’s physician after the insured 

was first stricken, and that he saw insured two or three times every week during 
the year prior to the insured’s death, and that he observed a marked weakening 
both mentally and physically. After the second stroke, the insured was para- 
lized on one side; he could not articulate, but made motions with his hands, to 
indicate his wants; he could not speak, and would cry when he attempted to do 
so, and was in no condition to be interviewed. The prognosis was very un- 
favorable, as there was a lesion of the brain tissue, and it was the opinion of the 
witness that the insured would live only a few days after being taken to the 
hospital, and it was also the opinion of the witness that the insured was not 
normal mentally, and was incompetent to transact any business, when carried to 
the hospital on October 13th. 
_ Dr. Spivey, the physician in charge of the hospital, testified that he saw the 
insured two or three times each day after the insured was brought to the hos- 
pital, and that at no time was the insured competent to transact any business; 
that he suffered a third stroke on October 21st, after which he was conscious only 
of pain and thirst and hunger, and died on October 25th. 

The change of beneficiary was made October 23, and the persons then present 
testified that the insured was conscious and fully realized what he was doing 
when he signed the change of beneficiary by mark. The insured was unable to 
write on account of his condition, but could and did touch the pen, and in this 
way made his mark, which was witnessed by two of the persons present. Two 
physicians, who did not see the insured after his stroke, testified, in response to 
hypothetical questions, that the insured was not necessarily incompetent men- 
tally, even after the last stroke, to transact business. There was certain other 
testimony of non-expert witnesses on each side of the question, but without 
setting out the testimony any further, we announce our conclusion to be that the 
finding of the chancellor does not appear to be clearly against the preponderance 
of the evidence. 

_. [2] Only one question of law is raised, and that is the competency of Drs. 
Kimbro and Spivey to testify as witnesses; it being insisted that their testimony 
was inadmissible under section 4149, C. & M. Digest, which provides that: 

“No person authorized to practice physic or surgery, * * * * _ shall be 
compelled to disclose any information which he may have acquired from his 
patient while attending him in a professional character, and which information 


was necessary to enable him to prescribe as a physician or (do) any act for him 
as a surgeon. * * *” 
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Drs. Kimbro and Spivey both testified that the opinions expressed by them 
were based upon information obtained while waiting on the insured in a profes- 
sional capacity. 

The objection to the admissibility of this testimony may be disposed of by 
saying that in the “application for membership and participation in the benefi- 
ciary fund” made by the insured appears this statement: 

“I further waive for myself and beneficiaries the privileges and benefits of 
any and all laws which are now in force or may hereafter be enacted in regard 
to disqualifying any physician from testifying concerning any information ob- 
tained by him in a professional capacity.” 

In the case of National Annuity Ass’n v. McCall, 103 Ark. 201, 146 S. W. 1235, 
48 L. R. A. (N. S.) 418, Dr. Pringle testified that he had attended the insured 
whose health was there in question before and at the time of his death as his 
family physician and in this way had acquired information as to the cause of the 
insured’s death, which he thought he should not disclose. The court refused to 


require the witness to answer, upon the ground that this information was privi-» 


leged under the statue referred to. In holding that there was error in refusing 
to permit the witness to state from what cause the insured had died, inasmuch 
as the application had waived the benefit of the statute, it was there said: 

This statute accords the privilege to a patient of objecting to disclosures of 
matters communicated to or information obtained by a physician as such, and 
this privilege does not cease with the death of the patient. But this privilege 
may be waived by the patient himself and after his death by his representative; 
and so, too, where one occupies a relation to the deceased by reason of a con- 
tract, such as is involved in this case, wherein he is made the beneficiary of a 
life insurance policy, he has by virtue of this statute, a right to object to testi- 
mony relative to the communications therein named as privileged, and he has 
also the right to waive this privilege conferred by it. 4 Wigmore on Evidence, 
§ 2387; Penn Mut. Life Ins. Co. y. Wiler, 100 Ind. 92 [50 Am. Rep. 769]. A person 


may also in his written application for insurance waive the right to object to the . 


testimony of a physician as to information accquired while attending him as 
such.” 

The testimony of Drs. Kimbro and Spivey was therefore competent, and, as 
the finding of the court below does not appear to be contrary to the preponder- 
ance of the testimony, the decree must be affirmed, and it is so ordered. 


WEIR et al. v. NEW YORK LIFE INS. CO. (Civ. 5973.) 

District Court of Appeal, First District, Division 2, California. April 24, 1928. 

266 Pacific Reporter 996. 

1, INSURANCE—FINDING THAT INSURER RELIED ON FALSE REP- 
RESENTATIONS IN APPLICATION AS TO APPLICANT’S HABITS 
RESPECTING LIQUOR, HEALTH, AND PREVIOUS MEDICAL 
TREATMENT HELD AGAINST WEIGHT OF EVIDENCE. 

In action on life insurance policy, finding that company relied on false rep- 
resentations in application as to applicant’ Ss habits in reference to using intoxi- 
cating liquor and false statements in answering questions respecting his physical 
condition, health, and previous medical treatment, held against weight of 
evidence. 

(For other cases, see Insurance, Dec. Dig. 665 [3].) 

j arenes from Superior Court Los Angeles County; Charles S. Burnell, 

udge. 

Action by William B. Weir and others, as trustees of the trust created by the 
will and under the decree of distribution in the matter of the estate of W. Frank 
Whittier, deceased, against the New York Life Insurance Company. Judgment for 
defendant, and plaintiffs appeal. Reversed. 

Hunsaker, Britt & Cosgrove and John M. Clayton, all of Los Angeles, for 
appellants. 

Meserve & Meserve, of Los Angeles (Timon E. Owens, of Los Angeles, of 
counsel), for respondent. 

Kinc, Presiding pro tem. Action for recovery on a life insurance 
policy. Judgment was given for defendant, and plaintiffs appeal. 

William R. Whittier applied October 1, 1920, for a policy of life insurance in 
the sum of $25,000. The application was accompanied by a document in two 
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parts, the first consisting of questions asked by the local examining physician 
and answers by the applicant, signed by both, and the second a “medical ex- 
aminer’s report,” signed by the physician alone. 

They were received by the company November 11, 1920, and by the com- 
pany’s medical examiner November 12, 1920. Because the applicant stated that 
he had applied to “Travelers 1917 and 1920” for other insurance which had been 
declined, and because of his answers to questions regarding his use of intoxicants 
that he uses wine moderately, had used it moderately in the past, and had not 
used intoxicants to excess within the past five years, this medical examiner sent a 
communication November 12, 1920, “to the examing physician with regard to the 
applicant’s habits and calling for an investigation of the applicant as an insurance 
risk and calling for an insurance report.” 

He received a report from one H. C. Wilson, living at Hemet, Cal., near the 
applicant, who had known the applicant eight or ten years, and who reported 
that the applicant uses intoxicating drinks, becomes intoxicated, “generally lasts 
a number of days,” and, in response to a question as to when this last occurred, 
answered, “As far as I can learn it has been some time ago,” and under the 
head of “Remarks” adds: 

“Think he is healthy enough but likes liquor too well; but still he puts in 
quite a large amount of his time at the ranch here, which keeps him in good 
condition.”, 

On the examiner’s recommendation, a policy was written for $5,000 only with 
a premium rating increased to 190 because of increased risk, as compared with a 
standard rating of 100, which policy was forwarded to the San Francisco office 
dated November 18, 1920. 

On November 20th the company received a second report from one O. L. 
Comings of San Francisco, “some information” from the Travelers’ Insurance 
Company with respect to Whittier’s application to that company, and a reply 
from the doctor who had examined the applicant. These were examined by the 
company’s medical examiner November 26th and a new policy written and de- 
livered for $10,000 with a rating of 140; the $5,000 policy being withdrawn. This 
new policy, dated December 3, 1920, is the basis of the suit. 

The inspection report of O. L. Comings stated that he had known applicant 
20 years; that he uses intoxicating drinks moderately; that he became intoxi- 
cated “in the nature of a few hours hilarity,” which occurred not since 1906; that 
he had never taken a cure for the liquor habit; and under the head of “Remarks,” 
stated: “He followed in the line of rich men’s sons.” 

The reply from the doctor who examined the applicant was to the effect that 
he had seen Whittier under the influence of liquor eight years ago; has heard of 
his being under the influence of liquor “several years ago”; does not know how 
frequently he has been under its influence; answers “not to my knowledge”. in 
response to a question as to applicant’s ever taking a cure; and that there is no 
present indication of the use of alcohol. He adds: 

“Some years ago I understood Mr. Whittier drank considerable, but of late 
years he seems to attend to business promptly, and I have no knowledge of him 
taking liquor excessively.” 

A report was also received by the company from one M. S. Scott, who re- 
ports that applicant does not use intoxicating drinks to excess, if at all; that he 
cannot learn of his ever becoming intoxicated; has not taken a cure for the 
liquor habit. " 

The medical examiner and the company also received information from the 
Travelers’ Insurance Company that Whittier had applied to that company twice, 
in 1917 and 1920; that, when examined, he admitted having used alcoholic stimu- 
lants to excess in 1890, and having taken the liquor in 1890, and in the later applica- 
tion admitted that he used alcoholic beverages to excess up to about 1916. 

Whittier died at Hemet, Cal., March 1, 1921. Proofs of death were filed with 
the company, and on May 16, 1921, the company rejected the claim, and tendered 
to appellants a check for $658.20, the amount of the one premium paid, with in- 
terest. Respondent (defendant) took depositions of five officers of defendant— 
and at the beginning of the trial appellants read these into the record. 

Upon a controversy regarding this matter, the court held that appellants were 
not entitled to the benefit of section 2055, Code of Civil Procedure, so far as the 
depositions then in evidence were concerned, and that appellants were bound 
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by the testimony contained in the depositions upon the theory that appellants 
had produced the witnesses and had put them upon the stand as appellants’ wit- 
nesses without having distinctly announced their reliance on section 2055, Code 
of Civil Procedure. 

Appellants contend this was error, and the refusal of the court to allow con- 
tradiction of these witnesses warants a new trial. 

Attached to these depositions were the following exhibits, each of which was 
introduced by plaintiffs: 

Ballard’s Exhibit A, the application for insurance, answers made to examin- 
ing physician. 

Ballard’s Exhibit B, the proof of death. 

Harrison’s Exhibit A, inspection report by H. C. Wilson, above mentioned. 

Harrison’s Exhibit B, inspection report by O. L. Comings, before mentioned. 
Harrison’s Exhibit C, inspection report by examining physician, above men- 
tioned. 

Harrison’s Exhibit D, inspection report by M. S. Scott, before referred to. 

Ballard’s Exhibits: 

C—Letter by one of the plaintiffs accompanying the proofs of death. 

D—Letter from the company rejecting claim. 

E—Check for $658.20—above referred to. 

F—Letters returning check to company. 

G—Letters from counsel for company denying liability. 

The only other documents evidence was: Plaintiff’s No. 3, the policy; Plain- 
tiffs’ No. 4, the assignment of policy to plaintiffs: Plaintiffs’ No. 5, a letter from 
the company; and plaintiffs’ No. 6, a letter from a plaintiff to the company; 
Defendant’s Exhibit A, the certificate of death, and Defendant’s Exhibit B, a 
paper signed by Dr. H. O. Miller—who had signed the death certificate. 

The findings by the trial court are full and voluminous, and many of them 
are attacked by appellants. 


[1] Finding III is to the effect that the policy was issued by defendant “re- 
lying on the representations and statements so made (that is in the application 
and the medical application accompanying it), and each and every of them, and 
said defendant corporation would not have executed or delivered said policy of 
life insurance but for said representations and statements, and its reliance there- 
on, and, had it known that any of said representations were not true, but were 
false and untrue, defendant corporation would not have executed nor would it 
have delivered said policy.” 


However, it appears from the testimony of the company defendant’s medical 
examiner, Dr. Harrison, of W. F. Rohlffs, its assistant secretary, and of T. A. 
Buckner, a member of its classification committee, the three officials before 
whom the application for the policy came, and on whose approval it was issued, 
that before the policy was issued they had before them the report of H. C. Wil- 
son, of O. L. Comings, from M. S. Scott, the further report from the examining 
physician, and the information given them by the Travelers’ Insurance Com- 
pany. 

This evidence is uncontradicted, and from it the conclusion is irresistible that 
the company did know that some of the applicant’s representations were un- 
true, and that it issued the policy for a reduced amount in spite of that fact. 

In finding VI it is found that each and every of the questons and the answers 
thereto in the application and in the medical examination “was and were and 
each is material to the risk, and”, that upon said answers “defendant, believing 
the same to be true, executed” the policy. Also that “defendant would not have 
executed, signed, or delivered said policy, * * * but for said statements and 
representations so made, and because of the same being material and because 
of its reliance thereon and its belief in the truth of the same.” 

It is also found in paragraph VI of the findings that in the medical examina- 
tion are the following questions and answers: 


8. Have you ever suffered from any ailment or disease of 


(a) The brain or nervous system? A. No. 

(b) The heart or lungs? A. No. 

(c) The stomach or intestines, liver, kidneys or bladder? A. No. 

¥. (e) What physician or physicians, if any, not named above, have you con- 
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sulted or been treated by, within the last five years, and for what illness or ail- 
ment? A. Dr. Garnard Grant; three months ago; cold; complete recovery. 

And it is found that “the answers in this finding above set forth, to each and 
every of the questions above set forth, were, and each of said answers was, false 
and untrue,” and, at the time the “same were made, * * * were known by 
him to be false and untrue, and were made by him for the purpose of deceiving 
defendant and causing it to issue the policy.” 

Yet, as before stated, it is in evidence that the officials of the respondent 
company did not “believe the same to be true”; and did not execute the policy 
“because of its reliance thereon”; and there is only the slightest, if any, evidence 
that any of the answers listed were not true. 

It is further found in finding VI that decedent “had taken what is known as 
the Keely cure.” 

The sole reference to this subject in the evidence is to be found in the testi- 
mony of Harrison, the medical examiner of the company, who states that No- 
vember 26, 1920, he had before him certain information from the Travelers’ In- 
surance Company received by his company November 20th, showing that de- 
ceased had applied to that company and had admitted “having used alcoholic 
stimulants to excess in 1890, and having taken the liquor cure in 1890.” 

It will be noticed then (1) that this is not evidence that decedent took the 
cure; (2) that, if he did, it was 30 years before; and (3) that the medical examiner 
had the information before him when the policy was written, and the company 
did not issue the policy in reliance on the applicant’s statement. 

It is further found in finding VI “that decedent had suffered from an ailment 
of the heart, of the kidneys and of the bladder and of the nervous system. That 
in 1920 * * * he was attended by Dr. Miller * * * for nervousness, 
sleeplessness, pains in the heart and heart region, somnolence and urinary dis- 
orders of fhe kidneys and bladder.” 

The testimony of Dr. Miller shows that in July and August of 1920, the 
trouble for which he treated the deceased was drunkenness. He states that de- 
ceased mentioned “trouble with his bladder—frequency of urination,” but explic- 
itly states that no medicine was given for this; that the treatments were entirely 
for acute troubles, and not for chronic illness. 

None of this forms a basis for the finding. 

Later in this same paragraph is a finding again that Dr. Miller treated the 
decedent for “acute nervousness, chronic nephritis, pains in the heart, somno- 
lence, and diseases of the kidneys and bladder and of the urinary tract.” Yet 
the testimony of the several physicians examined distinctly shows the man never 
had chronic nephritis, and fails to show any treatment for this disorder. 

Again in this paragraph are findings that one Dr. Grant had treated the de- 
ceased for at least two years for various and different ailments and illnesses 
other than a cold, and for an ailment that caused one of his arms to be partially 
useless, as well as for sleeplessness and nervousness. 

_The uncontradicted evidence of Dr. Grant, however, is to the effect that, 
while he examined Mr. Whittier many times over a period of two or three years, 
the only treatments he ever gave were for a bronchitis or cold at one time, and 
that he irrigated decedent’s eye with a little borax solution for an eye ulcer. 


It appeared from the evidence that in 1918 Whittier had a phagedenic ulcer 
of the cornea of the eye, which is described by the physician as “a slight abrasion 
of the skin and an infection of the superficial layers of the cornea.” He re- 
covered in a relatively short period of time, and the doctor states that it was a 
temporary ailment of rather a minor type. In the treatment Whittier’s tonsils 
were removed as a possible source of infection, but it did not distinctly appear 
that they were infected or the removal necessary. 


Based upon the above facts, findings are made that the cause of the ulcer of 
the cornea of the eye was some disease of the blood; and that deceased had some 
disease of the blood, the cause of which none of said physicians could give. This 
finding is made in the face of evidence of Dr. Grant and Dr. Stoner, who repeatedly 
and frequently made examinations of Whittier—Grant a dozen times in a period of 
two or three years—always doing a urinalysis and taking a blood pressure; ran a 
blood chemistry determination, did a blood count, and ran a Wassermann test. They- 
Teported everything normal and the Wassermann negative. 

The finding also is not supported by evidence. 
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The certificate of death gives the cause of death as uraemic poisoning, and 
the contributing cause as chronic interstitial nephritis, and certifies the disease 
was incurred “during past several years.” Dr. H. O. Miller, whto issued the death 
certificate, also made an affidavit in which he recites that he treated decedent 
for “various complaints. Nephritis was a gradual development becoming acute 
six months ago”; that he treated Whittier for “nephritis and other complaints” 
in July and August, 1920; that he treated him prior to last sickness for “such 
symptons as nervousness, sleeplessness, pains in heart region, somnolence, and 
urinary disorders’—gives “uraemic poisoning due to chronic nephritis” as the 
immediate cause of death, and states his opinion that deceased suffered from the 
disease several years. Based upon these two documents, the court finds that the 
immediate cause of death was uraemic poisoning due to chronic nephritis. 

However, this statement was practically repudiated by Dr. Miller when called 
as a witness. He substantially testified that Whittier died of alcoholism, al- 
shough admitting the possibility of death occurring from a hypodermic adminis- 
tered by himself, and states that he gave the certificate of death from uraemic 
poisoning to avoid certifying to alcoholism as the cause of death. 

Dr. Grant and Dr. Stoner testify that it was impossible that nephritis could 
have been the cause of death. Dr. Grant states he examined Whittier in 1918, 
when he “had no symptom of either uraemic poisoning or nephritis, either acute 
or chronic”; that in November, 1920, he examined Whittier, and took his blood 
pressure in December close to the holidays (ten weeks before death), and that 
neither chronic uraemic poisoning nor chronic nephritis could have been the 
cause of death. Dr. Stoner “don’t see how it was possible” for either disease to 
have caused death. Dr. Strasser, who as representative of the respondent ex- 
amined Whittier for the insurance, states that he “was not at the time suffering” 
from either. And, finally, the officials of the company who testified stated that 
they did not consider deceased died of these diseases. 

Dr. Miller, who gave the medical certificate of death, and who was the only 
person even suggesting uraemic poisoning or nephritis (Bright’s disease) as the 
cause of death, so thoroughly repudiates his statement that we feel justified in 
holding that this finding of the cause of death as chronic nephritis is not sus- 
tained by the evidence. 

The trial court in its finding numbered VIII declares that the company did 
not find out that Whittier’s answers to questions hereinbefore quoted were un- 
true until after the death of Whittier; and that, upon being advised of said false 
and fraudulent misrepresentations (after the death of the insured), it repudiated 
and canceled the policy. 

The fact is, however, that the company knew of the dissipated habits of 
deceased before issuing the policy, and issued it in a reduced amount and at an 
increased premium rate because of its knowledge. 

Feeling that there is in some instances a total want of evidence, and in others 
no substantial evidence to support the findings, it is the duty of the court to set 
aside the findings above noted and other parts of the findings to the same effect. 

While we have disagreed with the trial judge on many of the findings made, 
we are not disposed to criticize his action in any particular for signing the find- 
ings as presented. It has required long and careful search and scanning of the 
record to find the evidence bearing upon them respectively, an effort which a 
busy trial judge should not be required to make. Counsel are prone in many 
cases, after a favorable decision is announced, to draft and present for signature 
by the judge a mass of findings favorable to their contentions without a proper 
scrutiny of the record to see if they are well founded. Thus we find in the 
instant case an answer covering eighteen pages of the transcript, and findings 
even longer. 

[2] The question as to plaintiffs being bound by the introduction into evi- 
dence by them of the depositions of the officers of defendant corporation with 
the accompanying exhibits is novel and interesting. It will be noted that the 
depositions were taken on defendant’s motion. 

The trial judge, in ruling upon the question said: 


“Unless he states in advance or during some part of his examination, that 
he is acting under section 2055, Code of Civil Procedure, it would seem to me he 
ought to be bound upon the theory that he has produced that witness and has 
put him upon the stand as his witness.” 
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Many lawyers and judges will agree with this theory. 
However, we find the case of Grantham v. Ordway, 40 Cal. App. 758, 764, 182 
P. 73, 76, an_action for damages against a corporation and Ordway, one of its 
eamtyens. In anticipation of the trial the defandant took the deposition of 
Ordway, a defendant and its employee, and plaintiff as a part of his case read 
this deposition to the jury. Mr. Presiding Justice Waste in the decision says: 
“Furthermore, plaintiff is not bound by Ordway’s testimony,” and quotes the 
provisions of section 2055, Code of Civil Procedure. This seems squarely in 
i See, also, Figari v. ‘Olcese, 184 Cal. 775, at page 782, 195 P. 425, 15 A. L. R. 


"For the reasons herein stated, the judgment should be reversed. 
We concur: Sturtevant, J.; Nourse, J 


MINNIS v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
(L. A. 8384. 


Supreme Court of California. May 15, 1928. 
267 Pacific Reporter 538. ; 

4, JUDGMENT— JUDGMENT THAT INSURED DID NOT DIE ON CER- 
TAIN DATE HELD RES JUDICATA, IN SUBSEQUENT ACTION 
BASED ON SEVEN YEARS’ DISAPPEARANCE. 

Judgment, in action on life policy, adjudicating that insured did not die on 
November 2, 1915, as alleged, or any time prior to commencement of action, held 
res judicata. in subsequent action on policy, based on presumption of death by 
seven years’ disappearance from November 2, 1915, and was bar to legal deter- 
mination that insured died at any time prior to commencement of prior action. 


(For other cases, see Judgment, Dec. Dig. § 725[2].) 


5. INSURANCE—CAUSE OF ACTION ON POLICY, BASED ON SEVEN 
YEARS’ ABSENCE, AFFORDED NO GROUND FOR RECOVERY, 
WHERE SEVEN-YEAR PERIOD TERMINATED SUBSEQUENT TO 
FORECLOSURE OF LIEN ON POLICY. 

Where life policy lapsed for nonpayment of premiums, and insurer foreclosed 
lien on policy for loan after judicial determination that insured was not dead, 
cause of action under complaint on policy, based on seven- years’ disappearance, 
if considered as new cause of action, could not have arisen prior to termination 
of seven-year period, which was subsequent to foreclosure of policy, and hence 
= not afford ground for recovery of insurance, since policy was not then in 
orce. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

In Bank. 

Appeal from Superior Court, Los Angeles County; Victor R. McLucas, Judge. 

Action upon a policy of life insurance by Hannah Minnis, administratrix of 
the estate of Emil Lesser, deceased, against the Equitable Life Assurance Society 
of the United States, a corporation. From a judgment of the superior court for 
plaintiff, defendant appeals. Reversed. 

Superseding opinion of District Court of Appeal in 253 P. 341. 

Newlin & Ashburn, W. C. Mathes, and A. W. Ashburn, all of Los Angeles, 
for appellant. 

Clark & Law, of Los Angeles, for respondent. 

Lancpon, J. This action was brought to recover on a life insurance policy 
issued by defendant to Emil Lesser, plaintiff’s intestate. From a judgment en- 
tered s a verdct in plaintiff’s favor for the sum of $1,950.40, defendent has 
appealed. 

Defendant issued the life insurance policy on February 12, 1894, upon the 
life of Emil Lesser in the sum of $3,000. Lesser paid the annual premium up to 
and including the premium due on February 9, 1915, and no payments of pre- 
miums were made since that date. On January 30, 1914, Lesser borrowed from 
the defendant the sum of $987, to be repaid on February 9, 1915, with interest at 
5 per cent., and assigned the policy as collateral security for the loan. On Feb- 
Truary 9, 1916, defendant declared the policy lapsed for nonpayment of premium, 
and, pursuant to its terms, converted it into a paid-up policy of $1,764. On April 
9, 1919, defendant foreclosed the policy for nonpayment of the principal and 
interest of the loan; the amount of the principal sum of the loan and accrued 
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ct totaling at that time a sum slightly in excess of the paid-up value of the 
policy. 

In 1915, Emil Lesser disappeared, having been seen last at Venice, Cal., on 
November 2, 1915. On that day he went down to the ocean with the expressed 
intention of going in bathing. He was seen last dressed in his street clothes, 
within a few feet of the bathing house, talking and laughing with another man, 
On that evening his clothing and jewelry were found in the bathhouse. The 
body was never recovered, and inquiries made in this and other states revealed 
no trace of him. 

On April 10, 1916, defendant was notified that Emil Lesser was dead, and 
was offered proofs of death in the form of affidavits as to the facts surrounding 
the disappearance of insured. 

On August 31, 1916, the defendant having refused to pay the claim, an action 
was brought in the superior court of Los Angeles county by Alice Lesser, the 
surviving wife, as administratrix of the estate of Emil Lesser, deceased, against 
defendant to recover the sum of $3,000 upon the policy. The complaint alleged 
that Emil Lesser had been drowned while bathing in the ocean at Venice, Cal, 
on November 2, 1915, and the answer denied that Lesser was dead. After a trial 
lasting for five days, in which proof of death was sought to be made by circum- 
stantial evidence, the trial court made a finding: 

“That it is not true that on the 2d day of November, 1915, or at all, the said 
Emil Lesser was accidentally, or at all, drowned; * * * that the plaintiff 
has failed to prove by a preponderance of the evidence that said Emil Lesser is 
dead, and the court therefore finds that the said Emil Lesser is not dead. 
* * 

Judgment was entered in accordance with this finding, and no appeal there- 
from was taken. 

On April 12, 1923, after the expiration of seven years from the date of 
Lesser’s disappearance, the present action was commenced by Hannah Minnis, 
who succeeded Alice Lesser as administratrix, against defendant for the face 
value of the policy. The complaint alleged the facts with reference to the dis- 
appearance, and then stated, on information and belief, that Lesser died upon the 
2d day of November, 1915. The answer denied these allegations, and pleaded 
the former judgment as a bar to a recovery in this action. The trial court ruled 
against the defendant upon its plea of res judicata, and the jury returned a 
verdict for the plaintiff for the face value of the policy; less the amount of the 
loan thereon with accrued interest. 

The important contentions made upon appeal are: That the former judg- 
ment was a bar to any future legal determination that Lesser died on November 
2, 1915, or at any other date prior to the commencement of that action, and that a 
finding that Lesser died some time between the date of the first judgment— 
February, 1919—and the date of the second judgment would be unavailing, be- 
cause the policy had lapsed for nonpayment of premiums on February 9, 1916, 
and thereafter became a paid-up policy for $1,764, subject to a lien for the 
amount of the loan made upon it by the company, and that even this small bal- 
ance could not be recovered, unless it could be specifically found that the death 
occurred between February, 1919, and April, 1919, when the lien upon the policy 
was foreclosed by the company. At the time of the foreclosure of said lien, the 
surrender value of the policy was slightly less than the amount of the lien leaving 
no equity in the plaintiff. 

We are of the opinion that these contentions are well founded, and that the 
judgment is conclusive upon the parties with reference to the period of time 
upon which it speaks. That judgment decided that Lesser did not die on No- 
vember 2, 1915 nor at any time prior to the filing of the complaint therein, which 
was in August, 1916. ; aaa 

[1] The rule is well established that a former final. judgment between the 
same parties to an action is conclusive in all subsequent actions involving the 
same questions, not only as to matters actually decided in the former controversy, 
but as to all matters belonging to the subject of the controversy and properly 
within the scope of the issues, which also might have been raised and decided. 
Bingham v. Kearney, 136 Cal. 175, 68 P. 597; Rucker v. Langford, 138 Cal. 611, 
71 P. 1123; Lamb v. Wahlenmaier, 144 Cal. 91, 77 P. 765, 103 Am. St. Rep. 66; 
Southern Pacific Co. v. Edmunds, 168 Cal. 415, 143 P. 597; Erving v. James H 
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Goodman & Co. Bank, 171 Cal. 559, 153 P. 945; Whittier v. Visscher, 189 Cal. 454, 
209 P. 23; Estate of Clark, 190 Cal. 360, 212 P. 622. 

[2-5] Conceding that plaintiff was not barred from establishing, if she could, 
that Lesser died at any date between August, 1919, and April, 1923, when the 
second action was brought, we are met with two difficulties; The presumption 
of death arising after seven years’ absence does not arise until the end of the 
seven-year period. Ashbury v. Sanders, 8 Cal. 62, 68 Am. Dec. 300; Solomon v. 
Redona, 52 Cal. App. 300, 198 P. 643; Rogers v. Manhattan Life Ins. Co., 138 
Cal. 285, 71 P. 348; Benjamin v. District Grand Lodge, 171 Cal. 260, 152 P. 731; 
Western Grain Co. v. Pillsbury, 173 Cal. 135, 159 P. 423; Lesser v. New York Life 
Ins. Co., 53 Cal. App. 236, 200 P. 22; McCormick v. Woodmen of the World, 57 
Cal. App. 568, 207 P. 943. The rule would be otherwise, if there were circum- 
stances in evidence to “quicken’’ the time; but the only circumstances in evi- 
dence in the case at bar that might be said to “quicken” the time are those with 
reference to the date of November 2, 1915, but such circumstances are of no 
avail to plaintiff in this action, for, as we have seen, the former judgment adjudi- 
cates that Emil Lesser was alive on that date. The presumption of law arising 
from the seven years’ absence, therefore, can have no other effect than as evi- 
dence that Lesser was not dead at the expiration of the seven years, to wit, No- 
vember 2, 1922. Therefore, if the complaint in the present action be considered 
as stating a new cause of action, arising since the commencement of the former 
action, such new cause of action could not have arisen prior to November 2, 1922, 
and on that date the said policy of insurance was not in force. The policy had 
lapsed on February 9, 1916, because of nonpayment of premiums; was never 
thereafter revived by payment of any premium whatever, and was foreclosed by 
defendant on April 5, 1919, and the proceeds applied to the payment of the prin- 
cipal and interest due upon the loan made to Emil Lesser. 

The judgment is reversed. 

We concur: Seawell, J.; Richards, J.; Curtis, J.; Conrey, Justice pro tem.; 
Houser, Justice pro tem.; Works, Justice pro tem. 


OHIO NAT. LIFE INS. CO. v. STAGNER. 
Court of Appeals of Kentucky. March 13, 1928. 
4 Southwestern Reporter (2d) 364. 

2. INSURANCE—EVIDENCE HELD INSUFFICIENT TO AUTHORIZE 

aie UNDER PERMANENT DISABILITY CLAUSE OF LIFE 

es 

Within a life policy providing for cessation of premiums and for monthly 
payments to insured, if he has been so disabled by injury or disease as presum- 
ably to be permanently, continuously, and wholly prevented for life from pursu- 
ing all gainful occupation, evidence held not to entitle insured to recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Circuit Court, Calloway. County. 

Action by Frank P. Stagner against the Ohio National Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

Herschel T. Smith, of Fulton, for appellant. 

Weaks & Phillips, of Murray, for appellee. 

Locan, J. At the time of the institution of .this suit appellee had a policy in 
appellant, which was in full force and effect. The policy had attached to it a 
supplemental agreement or rider as follows: 

“If the insured under the policy to which this is attachéd shall notify the 
company prior to attaining the age of 60 years, and while such policy is main- 
tained in force by the payment of premiums, that he has been so disabled by 
bodily injury or disease as presumably to be permanently, continuously, and wholly 
prevented for life from pursuing any and all gainful occupation, the company, upon 
receipt of satisfactory proof of such disability, will waive the payment of premiums 
as and when they became due under said policy during the continuance of such dis- 
ability, and the values in the table of ‘guaranteed values’ in said policy shall 
increase from year to year in the same manner as if the premiums were paid by 
the insured; and, without impairment or reduction of the face or other values of 
the policy, the company will pay to the insured or his legal representatives one 
per cent. per month of the amount insured under such policy, the first payment 
to be made at the end of the policy year in which disability occurs, and a like 
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amount on the Ist day of each succeeding month, such payments to continue 
during the lifetime of the insured, or until the maturity of said policy as an 
endowment. 

“The company shall have the right to examine the person of the insured at 
all reasonable times after receiving the notice of disability, and shall have the 
right from time to time, but not oftener than once a year, during the continuance 
of the monthly payments provided for herein, to demand and receive proof of 
continuance of disability. 

“Should the insurer recover, so as to be able to engage in any gainful occupa- 
tion, the premiums thereafter falling due shall be paid by the insured in con- 
formity with the policy, and the monthly payments provided for herein shall 
cease. There shall, however, be no obligation on the insured to repay the 
monthly payments already made or the premiums already waived hereunder.” 

Appellee bases his action on the alleged fact that prior to the institution of 
the suit he had become so disabled by disease as to presumably be permanently, 
continuously, and wholly prevented for life from pursuing any and all gainful 
occupation. This is denied by appellant. The face of the policy was $2,500, 
and the annual premium was $80.13. If appellee supported his cause of action 
by competent evidence, bringing his case within the terms of the supplemental 
agreement, he was entitled to recover $25 a month from the date he became so 
disabled, as well as the two premiums which he paid after the institution of his 
suit. If his proof did not bring him within the terms of the supplemental con- 
tract, he was not entitled to recover. His suit was instituted on June 4, 1926. 
He admits that he was engaged, at least to some extent, in following his occupa- 
tion after that date. 

Counsel for appellee in his brief states that appellee’s evidence “was to the 
effect that he had not been able to do practical work since September, 1925.” 
Dr. R. M. Mason, his attending physician, testified that he had been in no con- 
dition to do manual labor since that date. We do not find, however, where Dr. 
Mason testified that the bodily ailment of appellee was such as presumably to 
permanently, continuously, and wholly prevent him for life from pursuing any 
and all gainful occupations. He stated that his disability was permanent, unless 
he should improve, and that, broadly speaking, is generally true. Dr. Mason 
testified that appellee had lost much weight, but a most careful examination 
which he had made of him failed to disclose the cause of his loss of weight. He 
testified frankly that he did not know what was the matter with him. He sur- 
mised that he might have pellagra, but he did not make a positive statement to 
that effect. 

On the other hand, it is submitted by counsel for appellant that appellee, 
when he testified for himself, showed that he had not been prevented from fol- 
lowing a gainful occupation. He admitted that he had used his truck in making 
long trips, and that he had assisted in both loading and unloading the truck. He 
was in his office nearly all the time, but he stated that he did little other than to 
answer the telephone and make collections, contracts, and matters of that kind. 
it was incumbent on him to show the permanency of his disability, or to show 


facts from which a presumption would arise that his disability was a permanent 
condition. 


[1] It is suggested by counsel for appellee in his brief that the disease from 
which he is suffering is pellagra, and that it is now conceded by all the physicians 
that he has a well-developed case of pellagra. That does not help him any at 
this time, so farsas this record is concerned. That fact, if it is a fact, did not 
appear in the evidence. Counsel for appellee cite and rely on the cases of 
Consolidation Coal Co. v. Crislip, 217 Ky. 371, 289 S. W. 270; Fidelity and Cas- 
ualty Co. of New York v. Bynum, 221 Ky. 450, 298 S. W. 1080. The provision in 
the policies under consideration in those cases was not the same as the provision 
in this policy. Under the policy in this case appellee may recover for a disability 
which wholly prevents him from engaging in any gainful occupation, but the re- 
quirement in this contract goes further, in that it requires that the disability 
presumably must be permanent and for the life of the insured. It may prove to 


be otherwise, but the presumption of permanency must exist before there is any 
right of recovery. 


[2] We deem it unnecessary to go more into detail in stating the evidence. 
The evidence of appellee and his attending physician does not entitle him to 
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recover, and, if the evidence should be the same on another trial, the court 
should give a peremptory instruction to find for appellant. 


_ Judgment reversed, and cause remanded for proceedings consistent with this 
opinion. 


CHASSON v. SOVEREIGN CAMP OF WOODMEN OF THE WORLD. 
Supreme Judicial Court of Maine. May 14, 1928. 
1 INSURANCE—BENEFICIARY'S 8 CHT TO i 
. INSU ’S RIGHT TO RECOVER IS CONTRAC- 
TUAL, DEPENDING ON TERMS OF CONTRACT OF INSUR 
AND FULFILLMENT THEREOF. ae 
The right of the beneficiary to recover on an insurance certificate or policy 
after insured member’s death held contractual, depending on terms of contract 
of insurance and fulfillment of those terms by insured and insurers. 
(For other cases, see Insurance, Dec. Dig. § 793.) 


2. INSURANCE—EVIDENCE HELD TO SHOW SUCH NONPAYMENT OF 


DUES AND ASSESSMENTS TO F 
RESULTED IN MEMBER'S SUSPENSION ~ oOo Y AS TO HAVE 


In beneficiary’s suit on insurance CéruMva., evidence held ‘t0'. dees’ eneks 
nonpayment of dues and assessments to fraternal society as to have resulted in 
member’s suspension. 


(For other cases, see Insurance. Dec. Dig. § 819[2].) 


3. INSURANCE—PAYMENT OR ASSESMENTS AND te; S BY CAMP 
CLERK OF FRATERNAL SOCIETY OUT OF OWN FURS IN MEM- 
BER’S BEHALF, COULD NOT AVAIL BENEFICIARY Ik “OLLEC- 
TION OF INSURANCE, WHERE SUSPENSION RESULTED SE 
NONPAYMENT. 

Payment of assessments and dues by camp clerk of fraternal society out af 
own funds, in member’s behalf, could not avail beneficiary in collection of insur 
ance, where member’s suspension had resulted from nonpayment, and where the 
insurance policy or certificate itself provided that clerk of camp should not pay 
assessments or dues of any member either with camp funds or his own funds, 
unless member’s dues were paid at time stated within policy. 


(For other cases, see Insurance, Dec. Dig. § 753[1].) 


4, INSURANCE—FRATERNAL SOCIETY COULD NOT BE HELD TO 
HAVE WAIVED MEMBER’S SUSPENSION FOR NONPAYMENT BY 
ACCEPTING PAYMENT AFTER MEMBER’S DEATH IN IGNOR- 
ANCE THEREOF. 

Fraternal insurance society could not be held, in beneficiary’s suit on policy 
or certificate, to have waived member’s suspension for nonpayment of dues and 
assessments by accepting payment after insured member’s death, where society did 
not know at time of accepting payment that such suspended member had died. 


(For other cases, see Insurance, Dec. Dig. 755[3].) 


5. INSURANCE—FRATERNAL SOCIETY’S ACCEPTANCE OF DUES AND 
ASSESSMENTS FROM ONE OTHER THAN MEMBER AFTER MEM- 
BER’S DEATH. HELD NOT WAIVER OF SUSPENSION. 

Fraternal society’s acceptance of dues and assessments from one other than 
the member after member’s death held not waiver of suspension, since deceased 
alone had right to seek reinstatement. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 


Report from Superior Court, Penobscot County, at Law. 

Action by Mary B. Chasson against the Sovereign Camp of the Woodmen of 
the World. On report from superior court. Judgment for defendant. 

Argued before Wilson. C. J., and Philbrook, Dunn, Barnes, Bassett, and 
Pattangall, JJ. 

George E. Thompson and Ross St. Germain, both of Bangor, for plaintiff. 

Gillin & Gillin and James G. O’Connor, all of Bangor, for defendant. 

PHILBRooK, J. This case comes from the superior court of Penobscot county 
and by agreement of counsel is reported to the law court for its determination 
upon so much of the evidence as is legally admissible. 

It is an action brought to recover the sum of $1,000 which the plaintiff says 
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is due by reason of a contract of life insurance entered into between Ceril 
Chasson and the defendant. The latter declines to pay on the ground that the 
insured failed to comply with the obligations resting upon him by the terms of 
the contract whereby the policy lapsed and the obligation to pay the beneficiary 
ceased. - : ; 

It is admitted that the plaintiff was the wife of the insured at the time when 
the policy of insurance was issued by the defendant; that the insured died Feb- 
ruary 22, 1923; that at the time of bringing the action the plaintiff was the widow 
of the deceased; and that she is the person named as beneficiary in the policy. 

The defendant is a fraternal beneficiary association located at Omaha, Neb, 
organized and incorporated under the laws of that state, duly and regularly 
admitted and licensed to transact business as a fraternal beneficiary association 
in the state of Maine. , . 

[1] The right of the plaintiff to recover is contractual, depending upon the 
terms of the contract of insurance and the fulfillment of those terms by the 
insured and the insurer. $ : , 

A contract of insurance, in common parlance, is denuminated an insurance 

olicy, but in the case at bar it is called a certificate. The defendant obligated 
itself to pay the sum of $1,000 to the heaciCiary upon satisfactory proof of the 
death of the insured while ia 800 standing. It is distinctly set forth in the 
contract of insurance that the certificate is issued by the insurance company, and 
accepted by the insured subject to all the conditions set forth therein and the 
provisions of the cortitution and laws of the company in relation to member- 
ship on the sece‘* and third pages of the policy. The articles of incorporation, 
den: conseivnt = and laws of the company, all amendments thereof, the applica- 
sian: Soe «wembership, the medical examination signed by the applicant, denom- 
inate? 22 the policy as “member, constitute the agreement or contract between 
defendant and the insured. On the face of the policy is a provision that 
-sould said certificate be forfeited for any cause, acceptance of any payment for 
or from the member or other act by any camp officer or member of the society 
after said forfeiture shall not operate as an estoppel or as a waiver of the terms 
of the policy. Among the conditions found on the third page of the policy are 
these: That the member shall pay the clerk of his camp certain assessments and 
camp dues, as required by the by-laws of his camp, and if he fails to make any 
such payment on or before the last day of the month he shall stand suspended, 
and during such suspension his beneficiary certificate shall be void; that no camp 
shall pay the Soverign Camp dues or assessments of any member unless the 
same is actually transferred from the camp’s fund into the hands of the clerk on 
or before the last day on which such assessment is due and payable, and the clerk 
shall enter such payment upon his records, showing the day when it was paid by 
the camp; that the clerk of the camp shall not by acts, representation, waivers, 
or by vote of his camp have any power or authority to bind the Soverign Camp 
except as provided in the policy; that the clerk of the camp shall not pay the 
assessment or dues of any member with camp funds or his own funds unless the 
same is paid on or before the last day on which such assessment is due and pay- 
able, and must make a record of the time of such payment, which payment cannot 
be made by the clerk or the camp after the member becomes suspended. 


There are provisions in the policy for the reinstatement of suspended mem- 
bers among which is a provision that, if the suspended member should pay all 
arrearages and dues to the clerk of his camp within 10 days from the date of his 
suspension, and if he be in good health at the time and continues in good health 
for 30 days thereafter (not citing provisions in regard to the excessive use of 
intoxicants or narcotics), he shall be reinstated and his beneficiary certificate 
again become valid; but any attempted reinstatement shall not be effective for 
that purpose unless the member be in fact in good health at the time and con- 
tinue in good health for 30 days thereafter. 


It is also expressly stated in the certificate that no officer, employee, or agent 
of the Sovereign Camp, or of any camp, has the power, right, or authority to 
waive any of the conditions upon which the beneficiary certificate is issued, or to 
change, vary, or waive any of the provisions of the constitution and laws of the 
society, nor shall any custom on the part of any camp or any number of camps 
with or without the knowledge of any Sovereign officer have the effect of so 
changing, modifying, waiving, or foregoing such laws or requirements. 
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Neither the certificate nor any provisions of the constitution or by-laws of 
the defendant require notice from it to the insured as to the time when assess- 
ments and dues become payable and as to that time the member is therefore 
obliged to take due notice and govern himself accordingly. The failure to pay 
these assessments and dues at the required time automatically works a suspen- 
sion of membership without notice to the member and after suspension rein- 
statement can follow only upon the terms and provisions of the certificate. 

At the time of his application for membership the insured was a resident of 
Bridgeport, Conn. Plaintiff testified that she and her husband lived in Bridge- 
port not quite a year after the certificate was issued; that she personally paid 
the assessments and dues to the camp clerk or collector while they lived in 
Bridgeport. From Bridgeport they moved to Old Town, Me. The plaintiff 
further testified that after she and her husband came to Old Town she took the 
receipt book, issued by the defendant, to the post office, had a money order 
made, sent the book and money order to the clerk of the camp at Bridgeport, 
who returned the book to her. 

The receipt book for the year 1922, Plaintiff's Exhibit 4, shows no payment 
of assessments and dues for the months of September, October, November, and 
December of that year. Receipt book for 1923, Plaintiff’s Exhibit 5, indicates 
that assessments and dues for January, February, and March of that year were 
received by the camp clerk at Bridgeport, but the dates of such payments do not 
appear although the clerk’s signature acknowledging payment is written in such 
form as would seem to indicate that these three payments last named were 
received at one and the same time. 

In January and February of 1923 the insured was supported by the city of 
Old Town as an Orono pauper. His wife, the beneficiary, was in Canada at that 
time. She testified that she had paid nothing by way of assessment or dues on 
the policy for the three months just prior to her husband’s death. On being 
asked if she paid any assessment on the policy after July, 1922, she answered: 
“I know I made some payments, but I don’t remember when they were.” 

It appears that, on the very day of the death of the insured, Mr. Llewellyn F. 
Crane, chairman of the board of selectmen at Orono, and one of the overseers of 
the poor, wrote to the defendant company inquiring as to the membership of the 
insured at that time; but later correspondence would seem to indicate that Mr. 
Crane’s letter contained no information as to the health of the insured at that 
time or whether he was living or dead. On the week following thé death of the 
insured Mr. A. G. Averill, a practicing attorney in Old Town, on request of the 
plaintiff, wrote to the camp collector to ascertain if the policy or certificate was 
still in effect. His letter, Plaintiff’s Exhibit 6, was dated March 1, 1923, and 
reads as follows: 

“The assessment of Ceril Chasson under Woodmen policy, Bridgeport Camp, 
No. 95, number of policy R213656B, as I understand is in arrears for a few 
months. Kindly let me know whether you have kept the assessment up yourself 
or whether you have dropped him from the rolls. If you have kept him I will 
send you the money if you will let me know how much.” 

Here, again, there was a careful omission to state the fact that Chasson was 
dead at the date of Mr. Averill’s letter. 

In reply to Mr. Averill the camp clerk said: 

“I am thankful that some responsible person is interesting themselves in 
this Woodmen insurance, which is as good as a government bond. I must say to 
you that I have had lots of trouble and annoyance trying to keep this protection 
in force during the last few years. My books show the last payment made was 
for July, 1922. There is now due for August, September, October, November, 
December, 1922, January, February, and March, 1923, $2.70 per month amounts 
to $21.60 now due to April 1, 1923. Kindly get that money at once. The reason 
I speak this way is because I lapsed the business a few days ago upon giving up 
all hope of hearing from any one in Old Town again, believing that they had left 
for parts unknown to me. All this money was paid out of my pocket but the last 
month. I have thirty days to revive the business back into full force, so please 
be prompt in your remittance.” 

In answer to this letter from the camp clerk Mr. Averill wrote on March 6, 
1923, as follows: 

“Yours of the third received and in answer am forwarding you my check for 
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$21.60 to reimburse you for the amount you have put in, as per your letter, in 
keeping up policy No. R213656B, Ceril Chasson. You state that this policy has 
not been dropped by you and we are glad to reimburse you for what money you 
have put in. Kindly forward receipt to April first.” 

It is still a notable fact that Mr. Averill’s letter written more than a week 
after Chasson had died contained no statement or information that Chasson was 
dead, and it was not until June 15, 1923, that Mr. Averill wrote to the home office 
fo the defendant, giving the date of the death of Chasson. 

The testimony of Mr. Farley, the local camp clerk, could not be obtained for 
use at the trial below because of his death. 

‘ The whole record discloses, among other things, three distinct and decisive 
acts: 

First. The failure of the insured for some months previous to his death to 
pay his dues and assessments so that he bacame automatically suspended from 
membership. 

Second. That the camp clerk attempted to keep the assessments and dues 
of Chasson paid, in strict disobedience and disregard of the certificate, paying the 
money out of his own pocket. 

Third. That in the attempt to reinstate the membership of Chasson, his 
beneficiary, after his death, tendered payment of the debt which was owed to the 
camp clerk individually, which payment was forwarded to the home office of the 
defendant and in part kept by the defendant without knowledge of the act that 
Chasson was dead. 

[2] From the evidence in the record, and in view of the provisions of the 
certificate already referred to, the first fact would seem to be so fully established, 
and control of that fact so distinctly provided for in the certificate that further 
discussion upon this point is quite unnecessary. 

[3] Relative to the second fact it should be observed that not only does the 
certificate forbid a camp clerk, out of his own pocket, to pay assessments and 
dues of any member, but such a rule is in harmony with the policy and pro- 
visions of mutual benefit associations. Being a mutual society, each member has 
financial obligations to perform, and is protected by the constitution and laws of 
the society from having his own interests jeopardized by keeping a member on 
the rolls, when, by virtue of the contract of insurance, that member is no longer 
entitled to the benefit of his certificate, and his beneficiary has no further right 
to demand that mutual members shall contribute to the payment of an obligation 
which no longer exists. It must be quite clear, therefore, that the payment of 
assessments and dues by a camp clerk out of his own funds, in behalf of the in- 
sured, cannot avail the plaintiff in her attempt to collect the beneficial payment. 

The third fact seems to be controlled by decisions already made in this and 
other states. 

In Gifford v. Workmen’s Benefit Association, 105 Me. 17, 72 A. 680, 17 Ann. 
Cas. 1173, questions arose similar to those in the case at bar. It was there held 
that the failure of the insured to pay his assessments caused a suspension of the 
insured from all right, benefit, and privileges of the association, without notice or 
other action on the part of the insurance company, because the provision for 
suspension was self-executing, and the failure of the insured to pay the assess- 
ments having worked his suspension, and foreiture of the benefit certificate, such 
suspension continued until the member did the act required for his reinstate- 
ment. Being dead, he could do no act to reinstate himself and the act of another 
could not reinstate him after his decease. It was also there held that the right 
of a member to reinstatement was a purely personal right which did not survive 
nor pass to his representatives or beneficiaries under the certificate. 

[4,5] In the case to which we have been referring it was claimed, and the 
plaintiff here claims, that the insurance society waived forfeiture by receiving 
overdue assessments from another person after, but without knowledge of, the 
death of the insured. “A waiver is a voluntary relinquishment of some known 
right, benefit or advantage, and which, except for such waiver, the party other- 
wise would have enjoyed. * * * Knowledge of the existence of the right, 
benefit or advantage on part of the party claimed to have made the waiver is an 
essential prerequiste to the relinquishment.” Gifford v. Benefit Association, 
supra. One cannot be said to waive that which he does not know. Marcoux v. 
St. John Baptist, 91 Me. 250, 39 A. 1027. When a portion of the money advanced 
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by Averill was received and retained by the defendant, it had no knowledge of 
the death of Chasson. Having no knowledge of that fact it cannot be said to 
have waived the suspension; a fortiori it cannot be said that it waived such sus- 
pension when payment of the assessments and dues were made, or attempted to 
be made, by some one in behalf of the deceased, who alone had the right to seek 
reinstatement. 

In 38L. R. A. (N. S.) at page 576, it is said that, in most instances in which 
the element of death of the member entered into a decision of the question of 
waiver of forfeiture, death precluds waiver. In Brown v. Knights of Protected 
Ark, 43 Colo. 289, 96 P. 450, it was held that acceptance of arrearages in ignor- 
ance of a member’s death will not constitute a waiver of forfeiture where they 
are promptly returned upon learning of the fact, although the tender and accept- 
ance was within the time during which the member, if alive, would. be entitled to 
reinstatement; the rule being that there can be no reinstatement after death. In 
Catholic Order v. Lynch, 126 Ill. App. 439, it was held that, where a suspended 
member dies before the acceptance of overdue assessments, such acceptance will 
not constitute a waiver of forfeiture where the laws of the order (as in the case at 
bar) require good health as a condition of reinstatement. In a case somewhat more 
akin to the case at bar (Bagley v. Grand Lodge, 31 Ill. App. 618), although reversed 
on other grounds, it was held that, where the constitution of a mutual benefit society 
provides that the beneficiary’s certificate, suspended by reason of nonpayment of 
assessments, may be renewed if the member be alive, upon certain conditions, the 
receipt of overdue assessments by an officer of a subordinate lodge does not waive 
the forfeiture, if the member is not living when the money is paid, especially where, 
wnen the money is paid, the death of the suspended member is concealed from the 
officer who takes the money. In Knights of Columbus v. Burroughs, 107 Va. 671, 60 
S. E. 40, 17 L. R. A. (N. S.) 246, the effect of the by-laws limiting the power of 
a local council of a beneficial association was very carefully considered. In that 
case the member had failed to pay his assessments as required by the constitu- 
tion and by-laws, and had ipso facto forfeited his membership. The subordinate 
or local council undertook to make good his delinquency without complying with 
the by-laws of the society. Upon careful consideration and examination of 
many authorities it was held that the local council, in its undertaking to make 
good the delinquencies of its members, was acting without authority ; that in so doing 
it was the agent of its members and not of the society; and that the society having 
received the money in ignorance of the facts, had not waived the forfeiture, and was 
not by its conduct estopped to set it up as a defense to the action. In Modern 
Woodmen v. Tevis, 117 F. 369, 54 C. C. A. 293, the powers and duties of the clerk 
of a local camp in receiving arrearages from a suspended member, and the effect of 
his action, in receiving such arrearages in violation of the by-laws, upon the rights 
of the society or head camp are considered, and it was there held that the authority 
of the clerk was limited by the by-laws; that the members and beneficiaries are 
charged with knowledge of these limitations, because they are a part of the contract; 
and that the clerk of the local camp had no authority by contract, estoppel, or waiver 
to bind the society to its members or beneficiaries, either by extending the time of 
payment of a benefit assessment, or by waiving default in its payment, or by reinstat- 
ing a suspended member without a warranty of good health. 


In 17 Ann. Cas. at page 1175, will be found an annotation of Gifford v. Bene- 
fit Association, supra, where it is stated that the case is in accord with the views 
generally expressed that the right of a member of a beneficial association to be 
reinstated to the privileges of the society does not survive his death. A note 
upon earlier cases along the same line may be found in 6 Ann. Cas. at page 698, 
where by a number of cases there cited it is held that the right of reinstatement 
after suspension from a beneficial association is a right that is personal to a 
member and does not survive his death. In a more recent case (Grand Lodge v. 
Taylor, 44 Colo. 373, 99 P. 570) it was held that a member of a beneficial associa- 
tion who was suspended by reason of nonpayment of assessments and dues can- 
not be reinstated after his death and a tender of the overdue assessment does 
not restore his beneficiary to the privileges of the society. In Brown v. Knights 
of Protected Ark, supra, the court held that the regulations contemplating pay- 
ment and acceptance of assessments and dues must be availed of by the member 
himself during his lifetime and that his beneficiary could not, after his death, 
take advantage of any reinstatement clause. 
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In view of the authorities which we have cited, we hold that Chasson was 
suspended from membership in the defendant order at the time of his decease by 
reason of the nonpayment of assessments and dues in accordance with his cer- 
tificate and the constitution and by-laws of the society; that any attempt to re- 
instate him after his decease was fruitless; and that there is no rule of waiver 
or estoppel which prevents the society from defending as it has done. 

Judgment for the defendant. 


TARTAKIN vy. STITT ET AL. 
Supreme Judicial Court of Massachusetts. Suffolk. April 4, 1928. 
160 Northeastern Reporter 827. 

3. INSURANCE—DAUGHTER PAYING PREMIUMS ON LIFE POLICY 
ENTITLED TO REIMBURSEMENT BEFORE SURRENDERING POL- 
ICY TO FATHER’S CREDITORS. 

Daughter paying premiums for a number of years on life insurance policy, 
delivered to her by assured before she obtained mortgage loan, to payment of 
which indorsee of mortgage note sought to apply amount of policy, is entitled to 
amount of premiums paid, and cannot be required to surrender policy to indorsee 
unless reimbursed. 

(For other cases, see Insurance, Dec. Dig. § 203.) 


4. INSURANCE—DELIVERY OF POLICY BEFORE FORMAL ASSIGN- 
MENT HELD GOOD AGAINST ASSIGNOR AND HIS CREDITORS, 
THOUGH NOT BINDING ON INSURER. 

Delivery of life insurance policy by assured to his daughter ‘before execution 
of formal assignment was, in equity, a valid transfer as between parties, and good 
against assignor and his creditors, in absence of fraud or want of consideration, 
though policy provided that insurer need not notice assignment until original or 
duplicate was filed in home office. 

(For other cases, see Insurance, Dec. Dig. § 214.) 

Appeal from Superior Court, Suffolk County; Sisk, Judge. 


Suit by Augusta Tartakin against E. Sherman Stitt and others. From a final 
decree, declaring named defendant indebted to plaintiff in a stated sum and dis- 
missing the bills as to the other defendants, plaintiff appeals Affirmed. 

N. Barnett, of Boston, for appellant. 

CF. Lovejoy, of Boston, for appellee Hunton. 

C. T. Cottrell, of Boston, for appellee Prudential Ins. Co. of America. 

CarroL, J. This suit in equity is to establish a debt against “any or either” 
of the defendants Stitt and Hunton, and to reach and apply property belonging 
to either of them. The report of the master was confirmed, and a final decree 
entered declaring that the defendant Stitt was indebted to the plaintiff in the sum 
of $4,330.83 and dismissing the bill as to the other defendants. The plaintiff ap- 
pealed. 

The defendant Hunton was the owner of the equity in a tract of land on 
Thorndike street, Brookline, the record title to which was in the name of her 
father, the defendant Stitt. On this property there was a second mortgage for 
$5,000, which Hunton wished to replace. She met one Seidenberg, treasurer of 
the Commonwealth Trust, and this association agreed to lend $4,675 upon a 
second mortgage. Hunton stated to the Commonwealh Trust that although she 
was the real owner of the property, it stood in the name of her father, Stitt. The 
Commonwealth Trust advanced $4,675; a second mortgage signed by Stitt for 
$5,000 was given to the association and the prior second mortgage was discharged. 
Later, the Commonwealth Trust foreclosed and, there being a deficiency, in- 
dorsed the note to the plaintiff, Tartakin, who brought an action against Stitt 
for the benefit of the Commonwealth Trust and recovered judgment against him 
for $4,115.49, which has not been collected. 

Tartakin then brought this suit for the benefit of the Commonwealth Trust. 

She seeks to establish a debt not only against Stitt but also against Hunton, and 
to reach and apply an equity in real estate on Addington road, Brookline, stand- 
ing in the name of Hunton, and a deposit in the Old Colony Trust Company 
standing in her name, and a policy of insurance for $1,000 on the life of Stitt. The 
liability of Hunton is sought to be established on the ground that she falsely re- 
presented to the Commonwealth Trust that Stitt was a man of financial standing 
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and was the real as well as the record owner of the premises on Thorndike street 
on which application had been made for a second mortgage, and also the owner 
of the real estate on Addington road; that the Commonwealth Trust relied on 
these representations “when they made the said loan of five thousand ($5,000) 
dollars to the defendant Stitt.” 

The master found that no fraud on the part of Hunton “as alleged in the fifth 
paragraph of the bill” was proved; that it was made known to Seidenberg when 
the loan was given that Stitt was merely a “straw man”; that the equity in the 
Addington road property is owned by Hunton and Stitt has no interest therein; 
that the equity was conveyed to her by deed of Stitt, recorded July 9, 1926; that 
the deposit in the Old Colony Trust Company belongs to Hunton. The master 
also found that in the insurance policy on Stitt’s life his wife was the beneficiary; 
that she died several years ago. The policy provided that on the death of the 
beneficiary it was payable to the estate of the insured. It was found that the 
cash surrender value of the policy was $762.25, there is a loan on it for $224.08, 
and the net value of the policy is $538.17; “that the value of said policy, to wit, 
$538.17, was the property of the defendant Stitt”; that on January 25, 1927, an 
assignment of the policy in writting to the defendant Hunton was recorded with 
the insurance company; that Hunton paid the premiums amounting to about 
$1,500; that before the transactions in question Stitt signed a receipt as set forth 
in the report and delivered the policy to Hunton. The bill alleges that the assign- 
ment of the policy was fraudulent. 

{1, 2] The contention of the plaintiff is that Hunton is liable as an undis- 
closed principal. The answer to this contention is that it was found as a fact 
that Hunton made known to the Commonwealth Trust that she was the real 
owner of the premises. The plaintiff’s bill in paragraph five avers that Hunton 
falsely and fraudulently represented that she was acting as the agent of her 
father, and that he was a man of good financial standing and the owner of the 
real estate on Thorndike street and Addington road. The master finds that the 
plaintiff has failed to prove fraud or misrepresentation “as alleged in the fifth 
paragraph of the bill.” The fact that Hunton received a deed from her father 
on December 1, 1925, of the Addington road property, which was not recorded un- 
til July 9, 1926, does not overcome the master’s finding that no such fraud as 
alleged was practised. There was evidence that none of the representations re- 
lied on as false were in fact made. 

(3, 4] The only question that remains is the ownership of the insurance pol- 
icy. The master does find that the policy “was the property of the defendant 
Stitt,” but he finds that it had been assigned to Hunton; he made no finding that 
this assignment was fraudulent. As we construe the report the assignment was 
not found to have been without consideration. In addition to this Hunton had 
for a number of years paid the premiums on the policy amounting to $1,500. The 
policy was in her possession and had been delivered to her by her father “before 
this transaction.” She therefore was entitled to receive the amount she paid out 
in premiums, and cannot be called upon to give up the policy to the plaintiff un- 
less she is reimbursed for the premiums paid. Unity Mutual Life Assurance As- 
sociation v. Dugan, 118 Mass. 219. Furthermore it was found that the policy had 
been delivered to Hunton before the formal assignment had been executed. The 
deliv ery of the policy was, in equity, a valid transfer, even if by the terms of the 
policy “the company shall not be required to notice such assignment until the 
original or a duplicate thereof is filed in the home office.” It was a valid assign- 
ment between Stitt and his daughter and was good against him and his creditors. 
Hewins v. Baker, 161 Mass. 320, 37 N. E. 441; Herman v. Connecticut Mutual 
Life Ins. Co., 218 Mass. 181, 185, 105 N. E. 450, Ann. Cas. 1916A, 822. 

Decree affirmed, with costs. 


STOUT v. MUTUAL BEN. LIFE INS. — (No. 43.) 
Supreme Court of Michigan. April 3, 1928. 
218 Northwestern Reporter 669. 
INSURANCE—NONPAYMENT OF PREMIUM HELD NOT WAIVED BY 
we OF INSURED’S NOTE BY AGENT WITH LIMITED 
RS. 
Insurance company, which forbade agent to receive anything but cash for 
premiums, held! not to waive nonpayment of premium by agent’s acceptance and 
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retention of note from insured and agent’s attempted extension of policy by 
letter, where policy provided for lapse after 30 days’ nonpayment of premium, and 
— authority of agents to alter or discharge contracts or waive company’s 
rights. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

Error to Circuit Court, Oakland County; Glenn C. Gillespie, Circuit Judge. 

Action by Lotta M. Stout against the Mutual Benefit Life Insurance Com- 
pany. Judgment for defendant, and plaintiff brings error. Affirmed. 

Argued before the Entire Bench. 

Lawhead & Kenney, of Detroit (Oxtoby, Robison & Hull, of Detroit, and 
Clinton McGee, of Pontiac of counsel), for appellant. 

James O. Murfin, of Detroit, for appellee. 

CLARK, J. On November 16, 1925, defendant issued to Charles W. Stout a life 
insurance policy in the sum of $50,000, in which the wife, plaintiff here, was named 
beneficiary. Insured died April 5, 1926. Defendant refused payment on the 
ground that the policy had lapsed, and was null and void under its terms. In this 
suit on the policy, verdict was directed for defendant, and plaintiff brings error. 

Johnston & Clark were state agents for defendant under written contract 
which authorized them to “* * * procure, either by themselves or by persons 
employed by them for the purpose, and forward, applications for life insurance 
in said company, to deliver policies issued thereon, to collect premiums and other 
moneys due the company, to deliver notes, premium receipts and other papers 
sent them for that purpose, and to transact the other proper business of the 
agency of said company in said territory,” and which provided: 

“The parties of the second part (Johnston & Clark) agree: That they will 
not accept notes of any kind, nor make, alter or discharge contracts, waive for- 
feitures, or name any extra percentage for special risks. * * *” 

The state agents ty contract in writing appointed Harry B. Kinsel as agent, 
“to secure and forward to the general agent (Johnston & Clark) applications 
for life insurance in said company, and to deliver the policies issued on such ap- 
plications; and also to deliver notices, premium receipts and other papers sent 
him for that purpose and to transmit, account for and pay over to the general 
agent daily, all moneys received by him belonging to the general agent, or to 
the said company and to perform such other duties as may be required of him.” 

Such contract speaks of Kinsel’s authority: 

“The agent is not authorized to accept risks of any kind, nor to make, alter 
or discharge contracts, waive forfeitures, or name any extra percentage for 
special risks, without special authority from the company, nor to credit or remit 
premiums not actually received, nor to receive from the cash due for premiums 
anything but cash.” 

The application, a copy of which is attached to the policy, contains the fol- 
lowing: 

“Insurance, as set forth above is hereby applied for, and it is agreed that the 
only statements which are to be considered as the basis of the contract are those 
made in this application and any amendment thereto, and that no one except the 
president, secretary, treasurer, or mathematican can make, alter, or discharge 
contracts or waive any of the company’s rights or requirements.” 

And we quote a material provision of the policy: 


“Grave and Reinstatement. Any arrears of premium and interest may be 
paid within one month (of not less than 30 days) from the date, or, if not so paid 
and the insured shall die within said month, this policy shall be regarded as be- 
ing then in force and the arrears will be deducted in the settlement thereof; * 
* * or, this policy may be reinstated at any time after said month, upon evi- 
dence of insurability satisfactory to the company and upon payment of all ar- 
rears with interest thereon at not to exceed six per centum per annum, provided: 
In any case, the policy has not been surrendered to the company.” 

The report of the state agents to defendant company is that the first quarter- 
ly premium had been paid by the insured in cash and in full. The fact is that in- 
sured gave to the soliciting agent, Kinsel, part of the premium in cash, and the 
remainder by two notes payable to him. Kinsel indorsed the notes, and dis- 
counted them with his principals, Johnston & Clark, who in turn remitted the 
full net amount of the first quarterly premium to the defendant. The second 
quarterly premium became due on February 16, 1926, and some time in advance 
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of that date notice thereof was given to the insured by Johnston & Clark. The 
premium not being paid, a second notice was given on February 24, 1926, and on 
March 10, 1926, a third and final notice was given the insured by Johnston & Clark 
that the last day for payment of such premium was March 16, 1926. Defendant had 
forwarded to the state agents a receipt for the second quarterly premium to be 
delivered to the insured upon payment, which, not being made, the receipt was re- 
turned by Johnston & Clark to defendant company on March 23, 1926, and on March 
25th next an entry was made on defendant’s records that this insurance had “lapsed.” 

Meantime Kinsel had not been idle. On February 18, 1926, he procured from 
the insured a 30-day note for the amount of the second quarterly premium pay- 
able to Johnston & Clark, and sought its acceptance by such agents in lieu of 
cash, but it was refused at once. Kinsel retained the note until March 23, 1926, 
when he turned it to the insured by mail, stating in a letter signed “H. B. Kinsel,” 
written on the company’s stationery: 

“T am inclosing herewith your note of Feby. 18 ($452.50) now past due. Have 
made arrangements so your insurance will remain in force until April 17, 1926, 
after which you will be required to pay. * * *” 

We think it needless to state more of the facts. 

Appellant contends that the note given to Kinsel paid the second quarterly 
premium, and that payment of such premium in the manner provided by the pol- 
icy had, in fact, been waived by defendant. In this regard the trial judge said, in 
directing a verdict: 

“Under my view of the case, however, there are no facts upon which such 
a waiver can be based, or which will justify the conclusion that defendant was 
bound by Kinsel’s acceptance of the note. Johnston & Clark had expressly 
agreed in their agency contract that they would not accept notes in payment of 
premiums, and the record shows conclusively that defendant company had no 
knowledge of the fact that any notes had been accepted by its agents in pay- 
ment of the premium until after Stout’s death. Before any waiver can be found, 
or defendant held bound by Kinsel’s acceptance of the note, it must be shown 
that defendant had knowledge of the fact that he had accepted Stout’s note or 
had knowingly permitted him to hold himself out as possessing such authority. 
There is a total absence of any proof to show that defendant had knowledge of 
the acceptance of the notes by its agents, and under such circumstances an 
act by the agent, contrary to his authority, would not be binding upon defendant 
company. 

“That Stout had knowledge of the fact that the note had not been accepted by 
the company in payment of the premium cannot be doubted. He received three 
notices of the fact that the premium was due, the last of which set forth in un- 
mistakable language the fact that the policy would lapse on March 16th, if the 
premium was not paid. Apparently he gave no heed to the notices, and, when 
the premium was not paid within the 30 days of grace, notation was made on de- 
fendant’s records that the’ policy had lapsed. Under these circumstances, I can 
arrive at no other conclusion than that Kinsel’s acceptance of the note did not 
bind defendant, and the policy upon which this action is based was not in effect 
at the time of the death of assured.” 

What is said of the note applies with equal force to Kinsel’s letter. 

We are in accord with the holding of the trial judge, and think it well sup- 
ported by authority easily accessible, and which therefore need not be cited. 

No other question demands discussion. We find no error. 

Judgment affirmed. 

Sharpe, C. J., and Fellows, Wiest, and McDonald, JJ., concur. 

The late Justices Bird, Flanigan, and Snow took no part in this decision. 


BROTHERHOOD OF RAILROAD TRAINMEN v. ADAMS et al. (No. 16210.) 
Kansas City Court of Appeals. Missouri. March 5, 1928. 
Rehearing Denied April 2, 1928. 
2, INSURANCE—BENEFIT CERTIFICATE AND ACTS OF PARTIES 
THEREUNDER MUST BE tNTERPRETED IN ACCORDANCE WITH 
LAWS OF STATE PURSUANT TO AGREEMENT OF PARTIES. 


Where parties to a benefit certificate contracted that certificate should be 
interpreted and construed in accordance with laws of Ohio wherein Grand Lodge 





258 The Insurance Law Journal, Vol. 71 [Aug., 1928 


issuing certificate was domiciled, contract and acts of parties thereunder must be 
interpreted in accordance with such laws. 


(For other cases, see Insurance, Dec. Dig. § 712.) 


3. INSURANCE—CHANGE OF BENEFICIARY MUST BE MADE IN Com. 
PLIANCE WITH BY-LAWS OF ORDER, IN ABSENCE OF CIRCUM- 
STANCES PREVENTING CHANGE.IN SUCH MANNER. 
A change of beneficiary in benefit certificate unless consummated to full sat- 

isfaction of both parties to certificate must, in order to be valid, be made in 

compliance with by-laws of order, unless circumstances over which policyholder 
had no control or his death prevented making change in conformity with by-laws, 
(For other cases, see Insurance, Dec. Dig, § 784[1].) 


4. INSURANCE—INSURED’S ATTEMPTED CHANGE OF BENEFICIARY 
SEVERAL YEARS BEFORE DEATH WITHOUT COMPLYING WITH 
BY-LAWS HELD INVALID. 

Where insured under benefit certificate lived for several years after attempt- 
ed change of beneficiary without compliance with by-laws of order requiring 
transfer to be made on books of Grand Lodge, such attempted change was invalid, 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 


5. INSURANCE—PROVISIONS OF BY-LAWS RELATIVE TO CHANGE 
OF BENEFICIARY MAY BE WAIVED BY ASSOCIATION. 
Provisions of association’s by-laws relative to change of beneficiary are for 
the benefit of the association and may be waived by it. 
(For other cases, see Insurance, Dec. Dig. § 784[7].) 


6. INSURANCE—BENEFICIARY IN FRATERNAL BENEFIT CERTIFI- 
CATE HAS NO VESTED INTEREST THEREIN. 
Beneficiary named in fraternal benefit certificate has no vested interest there- 
in, since insured may change the beneficiary at any time he so desires. 


(For other cases, see Insurance, Dec. Dig. § 783.) 


7. INSURANCE—INTEREST OF BENEFICIARY VESTS IMMEDIATELY 
ON INSURED’S DEATH. 
Interest of beneficiary named in a fraternal benefit certificate becomes vest- 
ed immediately upon death of insured. 


(For other cases, see Insurance, Dec. Dig. § 783.) 


8. INSURANCE—FRATERNAL ASSOCIATION BY VOLUNTARILY DE- 
POSITING FUND IN COURT AND DISCLAIMING INTEREST COULD 
NOT, BY WAIVER, DESTROY RIGHTS OF EITHER CLAIMANT. 
Voluntary act of fraternal association in depositing funds due thereunder in 

court and disclaiming any interest therein after death of insured held not to op- 

erate on theory of waiver of mode of change of beneficiary so as to change or 
destroy rights of either claimant to fund since such rights became definitely fixed 
and vested on death of insured before money was deposited and could not be 
changed by voluntary act of association without consent of claimants. 

(For other cases, see Insurance, Dec. Dig. § 784[7].) 


Appeal from Circuit Court, Jackson County; Nelson E. Johnson, Judge. 

Action inthe nature of an interpleader by the Brotherhood of Railroad 
Trainmen against Ralph L. Adams and Augusta D. Adams. Judgment for de- 
fendant last named, and defendant first named appeals. Reversed and remanded 
with directions. 

J. Francis O'Sullivan, of Kansas City, for appellant. 

Harding, Murphy & Tucker, of Kansas City, for respondent. 

Frank, C. H. A. Adams, during his lifetime, was a member of the Brother- 
hood of Railroad Trainmen, and took out a benefit certificate in said order for 
$1,875, payable at his death to his then wife, Minnie C. Adams, from whom he 
was later divorced, prior to his marriage to respondent, Augusta D. Adams. On 
June 21, 1912, at his request, and in compliance with the rules and by-laws of the 
, brotherhood, the beneficiary in said benefit certificate was changed from Minnie 
C. Adams, his former wife, to Ralph Adams, his son. H.C. Adams died on Jan- 
uary 28, 1926, and when proofs of death, accompanied by the benefit certificate, 
were delivered to plaintiff brotherhood, there appeared on the back of said cer- 
tificate the following. 
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“To the Grand Secretary and Treasurer of the Brotherhood of Railroad 
Trainmen: 

“I hereby revoke my direction as to the payment of the within certificate, 
and now request and direct said payment in the event of my death, to be made to 
Ralph L. Adams, son, and Augusta D. Adams, wife, whose relation to me is that 
of son and wife, and whose residence is Kansas City, Mo., and Omaha, Neb. 

“Witness my hand and seal this Ist day of July, 1922. 

“TSeal.] [Signed] H. A. Adams. 

“Attest: ——————,, Secretary. 

“This certificate transferred on the books of the Grand Lodge in accordance 
with the last above request and direction this —— day of ——, 19-——. 

“Witness my hand and seal of the Grand Lodge. 

. , Grand Sec’y and Treas.” 

Ralph Adams, son of deceased, claimed the entire proceeds of the policy. 
Augusta D. Adams, wife of decedent, claimed one-half thereof. Plaintiff, being 
willing to pay the proceeds of the policy to the rightful claimant, filed its petition 
in the nature of an interpleader, asking that claimants be ordered to interplead. 
The prayer of plaintiff’s petition was granted, the proceeds of the policy were 
paid into court, and plaintiff was discharged. Each of the claimants filed their 
separate interplea, Ralph L. Adams claiming the entire fund, and Augusta D. 
Adams, respondent, claiming one-half thereof. Each of the claimants filed their 
separate motion for judgment on the pleadings. 

The trial court, after hearing said motions, overruled the motion of appellant 
Ralph Adams, and sustained the motion of respondent, Augusta D. Adams, and 
rendered judgment giving to each claimant one-half of the proceeds of said policy, 
each claimant to pay one-half of the costs. Ralph Adams appealed. 

The petition of plaintiff alleges all the facts heretofore stated. In addi- 
tion, the petition shows that plaintiff is a voluntary, unincorporated association 
organized and existing under the laws of the state of Ohio, as a fraternal benefit 
association; that the constitution, laws, and by-laws of plaintiff are a part of each 
benefit certificate issued to a member, and the by-laws in force and applicable to 
the certificate in question are as follows: ‘ 

“Upon the death of a member in good standing, the person or persons named 
in the beneficiary certificate of the deceased member, if living (except as other- 
wise provided in sections 62 and 63 of this consitution), shall be entitled to re- 
ceive from the beneficiary fund of the brotherhood the sum of the beneficiary cer- 
tificate, held by him. * * *” 

“Sec. 62. Any member desiring to transfer his beneficiary certificate shall 
fill out the printed transfer on the certificate and sign his name thereto, and send 
the same to the general secretary and treasurer, through the secretary of a 
lodge of the brotherhood. All transfers of beneficiary certificates shall be made 
upon the books of the Grand Lodge under the direction of the general secretary 
and treasurer, and any and all transfers made in any other manner shall be null 
and void. It shall be the duty of the general secretary and treasurer, immediately 
upon its receipt, to certify to such transfer in the form provided therefor in the 
certificate.” 

“Sec. 63. Such beneficiary certificates shall be in all respects deemed to be 
made under, and to be interpreted and construed in accordance with laws of the 
state in which the Grand Lodge has its headquarters.” 

The pleadings filed by Augusta D. Adams admit as true and adopt all facts 
alleged in plaintiff’s petition except the by-laws of plaintiff. She then alleges that 
the act of plaintiff in paying the proceeds of said policy into court and disclaiming 
any interest therein was a waiver of all provisions of the by-laws relative to a 
change of beneficiary. She also alleges that H. A. Adams, prior to his death, in- 
tended to and did transfer one-half interest in said benefit certificate to her, and 
that said transfer was indorsed on the back of said certificate as alleged in plain- 
tiff’s petition. 

The pleadings of appellant Ralph L. Adams admit as true and adopt all of 
the facts alleged in plaintiff’s petition. 

__ Respondent and appellant both plead decisions of the Ohio courts which we 
will notice later. ; 

Appellant’s first contention is that the benefit certificate in suit must be in- 
terpreted and construed in accordance with the laws of the state of Ohio. This 
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contention is bottomed on the premise that the pleadings show that the Grand 
Lodge issuing the certificate was domiciled in the state of Ohio, and the by-laws 
which are an integral part of the benefit certificate provide that such certificate 
shall be in all respects deemed to be made under, and to be interpreted and con- 
strued in accordance with, the laws of the state in which the Grand Lodge has its 
headquarters. 

The first question presented by this contention is the right of the parties to 
contract that the laws of Ohio shall govern the interpretation and construction 
of the contract. 

[1] It is well-settled law that parties to a contract may agree that such con- 
tract will be governed by the laws of a certain state or country, although the par- 
ties may not be domiciled there when the contract is made, and such contracts 
will be recognized and enforced in other states, although contrary rules of law 
may prevail in the state where the contract is called in question. 

Speaking to a like question in Fidelity Loan Securities Co. v. Moore, 280 Mo. 
315, 322, 217 S. W.. 288, the Supreme Court of this state, speaking through Graves, 
Judge, said: 

“The parties had the right to contract, and to agree in such contract that the 
laws of Texas should govern their contract. This intention of the parties will 
be carried out by the courts, when they are called upon to enforce the contract. 
In other words, it is a vital part of the contract. The rule is thus stated in 9 
Cyc. pages 665 and 666. 

“*Where the parties have expressly provided that the contract shall be gov- 
erned by the law of a particular country this intention will as a rule be carried 
out by the courts. Thus where two persons make a contract in England, but by 
its very terms it is provided that it shall be governed by the laws of Scotland, 
the law of Scotland then becomes the proper law of the contract, and the law 
by which it is to be interpreted and its legality decided. Parties may substitute 
the laws of another place or country than that where the contract is entered 
into, both in relation to the legality and extent of the original obligation, and in 
relation to the respective rights of the parties, for a breach or violation of its 
terms. This is part of the jus gentium, and is enforced excomitate, when the en- 
forcement of the contract is sought in the courts of a country governed by a dif- 
ferent rule than the local or adopted law of that contract.’” 

[2] The parties to the benefit certificate having contracted that the certifi- 
cate should be interpreted and construed in accordance with the laws of Ohio, 
the contract and the acts of the parties thereunder must be interpreted in accor- 
dance with such laws. 

The vital question in the case is whether or not the facts disclosed by the 
pleadings, when construed in the light of the laws of the state of Ohio, worked 
a change of beneficiary from Ralph L. Adams, the beneficiary named in the 
policy, to Ralph L. Adams and Augusta D. Adams. 

The by-law relative to a change of beneficiary or transfer of benefit certi- 
ficate is as follows: 

“Sec. 62. Any member desiring to transfer his beneficiary certificate shall fill 
out the printed transfer on the certificate and sign his name thereto and send the 
same to the general secretary and treasurer, through the secretary of a lodge of 
the brotherhood. All transfers of beneficiary certificates ‘shall be made upon the 
books of the Grand Lodge under the direction of the general secretary and treasurer, 
and any and all transfers made in any other manner shall be null and void. It shall 
be the duty of the general secretary and treasurer. immediately upon its receipt, to 
certify to such transfer in the form provided therefor in the certificate.” 

The rule of Ohio governing the change of beneficiary in a certificate issued 
by a beneficial association is stated in Charch v. Charch, Ex’r, et al., 57 Ohio St. 
561, 49 N. E. 408, in the following language. 

“Where a member of a beneficial association organized under section 3630, 
Revised Statutes, has caused the beneficial certificate issued by the association 
upon his life to be made payable to his wife, such member cannot change the 
beneficiary except in a mode pointed out by the by-laws of the association.” 

In Anna Early v. James M. Early and Supreme Tent K. O. T. M., 23 Ohio 
Circuit Court R. 618, the court said: 


“When a society has accepted the surrender of a certificate from the member 
and issued a new one payable to a new beneficiary, or when a society has actually 
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changed the beneficiary at the request of a member, all questions as to whether 
the manner and mode of changing beneficiaries provided in the contract have 
been followed are concluded and absolutely disposed of. But where the society 
and the member did not, during the life of the member, agree upon a change of 
beneficiaries, where the original contract is in existence, and a right under it 
has accrued to some one, the original beneficiary will be heard to insist that he is 
entitled to the proceeds of it because the power of appointment of another person 
in his stead was not made by the member, one of the parties to it, according to 
its provisions. To this extent and no further does the rule apply that when the 
mode of changing the beneficiary is specified in the contract, it must be substan- 
tially followed.” 

Other Ohio decisions cited by appellant are to the same effect. 

Respondent cites an Ohio decision, Abernathy v. Bennefit Association, 19 Ohio 
Cir. Ct. R. (N. S.) 184, whereat the court said: 

“Where a mutual benefit association pays into court the fund due the benefi- 
ciary of one of its deceased members with the statement that there are rival 
claimants to the fund and asks the court to determine to which claimant it shall 
be paid, the fund will be ordered paid to the beneficiary clearly intended by the 
deceased member, though by irregular designation, circumstances over which he 
had no control and his death preventing a change in beneficiaries strictly in 
accord with the rules of the association.” 

Other Ohio decisions are cited by both appellant and respondent holding that 
if a change of beneficiary is actually made in substantial compliance with the 
by-laws of the association, and to the satisfaction of both the association and the 
assured, the change is valid. 

[3] The rule to be deduced from the Ohio decision above cited is that a 
change of beneficiary, unless consummated to the full satisfaction of both parties 
to the certificate, in order to be valid, must be made in compliance with the by- 
laws of the order, unless circumstances over which the policyholder had no 
control and his death prevented him from making a change of beneficiary in 
strict conformity with the by-laws and rules of the association. 


How does the attempted change of beneficiary in the case at bar square with 
the rules as announced by the Ohio courts? The contract provides that a change 
of beneficiary shall be made by the member filling out and signing the transfer 
on the certificate and sending it, through the secretary and treasurer who shall 
make such change on the books of the Grand Lodge. The contract further pro- 
vides that a change made in any other manner is null and void. 


This case was determined on a motion for judgment on the pleadings and we 
must look to the pleadings for the facts. The pleadings show that after the 
certificate holder’s death, when the certificate and proofs of death were delivered 
to the association, it discovered for the first time that the transfer on the certifi- 
cate was filled out and signed by the policyholder, directing a change of benefi- 
ciary from Ralph L. Adams to Ralph L. Adams and Augusta D. Adams. This 
transfer was filled out and signed almost four years before the policyholder’s 
death. It was signed on July 1, 1922, and he died on January 28, 1926. He cer- 
tainly had possession of the certificate when he filled out and signed the transfer 
in 1922, and there are no facts pleaded showing that he did not continue in 
possession of it from that time until the date of his death in 1926. He had almost 
four years after the transfer was filled out and signed in which to send it to the 
Grand Lodge and complete the change in accordance with the rules of the as- 
sociation. There are no facts pleaded showing that circumstances over which 
he had no control, and his sickness and death prevented him from so doing. It 
is not shown that he delivered the policy to either his wife or son or to any one 
else. No facts are pleaded which even tend to show that decedent could not have 
if he had so desired, completed the change of beneficiary in at least substantial 
compliance with the by-laws of the association. Respondent contends that the 
transfer on the back of the policy, signed by decedent, clearly shows that he 
intended to change the beneficiary and that his intent should control. It could 
be contended with equal force that, after signing the transfer, he changed his 
mind, because he kept the policy in his possession for almost four years without 
taking any steps to complete the change in accordance with his contract, or 
otherwise indicating that he desired to make it. 

[4] In view of the facts pleaded and in the light of the law as declared by 
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the courts of Ohio, we hold that the attempted change of beneficiary was invalid 
because not made in substantial compliance with the by-laws of the association. 

Respondent contends that the construction of the contract relative to a 
change of beneficiary is purely a question of procedure and practice, and is 
therefore governed by the laws of Missouri. Frakes v. Brotherhood of Loco- 
motive Firemen (Mo. App.) 204 S. W. 26, Henderson v. M. W. A., 163 Mo. App. 
186, 146 S: W. 102, and Jackson v. Brotherhood of American Yeomen, 167, Mo. 
App. 19, 150 S. W. 871, are cited in support of this contention. 

Respondent’s contention is that the act of association in paying the proceeds 
of the policy into court, disclaiming any interest therein and pleading a willing- 
ness to pay the money to the proper party, is a waiver of the provisions of the 
association’s by-laws relative to the manner in which a change of beneficiary 
may be made. 

[5] There is no question but that the provisions of the association’s by-laws 
relative to a change of beneficiary are for the benefit of the association and may 
be waived by it. The cases cited by respondent so hold. The vital question is, 
what effect, if any, does such waiver have on the vested rights of parties claiming 
under the rules and by-laws of the association? 


In Henderson v. M. W. A., supra, the facts in judgment were that one Albert 
A. Merchant held a policy in defendant association payable to his mother. 
Shortly before his death he desired to change the beneficiary in his policy from 
his mother to his wife and son. He did not have the policy and could not get it. 
He requested his friend to prepare, and he signed, a written request that such 
change he made. ‘This request was delivered to the local lodge of defendant. On 
account of rival claimants to the proceeds of the policy, defendant paid the 
money into court and asked that claimants be required to interplead. In dispos- 
ing of the case, the court said: 

“At the time the deceased undertook to make the change, the certificate was 
not in his possession or under his control, and he could not strictly comply with 
the required formality mentioned, but he did all he could under the circumstances 
to effectuate his purpose in executing the writing designating his wife and son 
as his beneficiaries. As against the company this was not sufficient, but as it 
does not insist upon a strict compliance with the by-laws, and has paid the 
money into court and asked that the court determine who shall receive the 
benefits dn order that it may be protected from the adverse claims of the plaintiff 
and interpleaders, it thereby waived a strict compliance with said by-laws. The 
law is that such by-laws are made solely for the benefit of such organization, 
and as the plaintiff, the beneficiary named in the certificate, had no vested 
interest in the benefits she can have no good reason to complain on the ground 
that the by-law in question was not strictly complied with.” 


We do not interpret this case as holding that defendant’s waiver of the by- 
laws by payment of the proceeds of the policy into court in any way affected the 
rights of the claimants to the fund. It is true, such waiver prevented the defend- 
ant from asserting that there was no valid change of beneficiary, but the court 
was free to determine that question upon a proper application of the law to the 
facts presented. As we read the case, the court upheld the change of beneficiary, 
not on the ground that the defendant waived the provisions of the by-laws, but 
because the policyholder, under the circumstances shown, did all he could to 
make the change of beneficiary. The decision, we think, would have been the 
same if the defendant had not waived the provisions of its by-laws. The correct 
rule under such circumstances is well stated in Walsh v. St. Louis Union Trust 
Co., 148 Mo. App. 179, 192, 127 S. W. 645, 648, in the following language: 

“We hold that while the form in which the change of beneficiaries in the 
case at bar is not strictly in accordance with the rules of the order, it is substan- 
tially as required. All the objection the order made to it was to its form; so far 
as the order is concerned, it does not now stand on that, but declares its willing- 
ness to pay the fund to whomsoever the court shall find is entitled to it. But 
the failure of the order to insist on the form cannot and does not bind parties 
claiming under the rules of the order. They have a right to insist and claim as 
is here done that the change was not made as provided by those rules, which are 
a part of the contract. The intention of the member to make the change and 
the change he intended are very clearly set out. That death intervened before 
he could conform to the rules and express that intention formally should not and 
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will not prevent a court of equity from enforcing that intent and making it effec- 
tive, the member having done all that was within his power to carry out his 
intention. He did not have the certificate on which the form of change of bene- 
ficiary was printed; nor did the secretary of his camp have one. Whether the 
policy was withheld by his wife is not material. Walsh did not have it with him 
at the hospital. It was not in his possession. So he did all he could do under 
the circumstances.”’ 

[6, 7] The law is well settled that the beneficiary named in a fraternal benefit 
certificate has no vested interest therein. The insured may change his benefi- 
ciary at any time he so desires. Alexandar v. Sovereign Camp Woodmen of the 
World, 193 Mo. App. 411, 186 S. W. 2; Tuite v. Supreme Forest Woodmen Circle, 
193 Mo. App. 619, 187 S. W. 137; Jackson v. Brotherhood of American Yeomen, 
167 Mo. App. 19, 150 S. W. 871; Masonic Benevolent Ass’n v. Bunch, 109 Mo. 
560, 579, 19 S. W. 25. It is equally well settled that the interest of such a benefi- 
ciary becomes vested immediately upon the death of the insured. 

[8] The plaintiff association could not, by its voluntary act of depositing the 
fund in court and disclaiming any interest therein, change or destroy the rights, 
if any, of either claimant to the fund, because such rights became definitely fixed 
and vested before the money was deposited and could not be changed by the 
voluntary act of the association and without the consent of the claimant. 

Respondent cites the case of Frakes v. Brotherhood of Locomotive Firemen, 
supra, decided by this court, in support of her contention. In that case, Frakes 
held a benefit certificate payable at his death to his mother. He became sick 
and concluded to change his beneficiary from his mother to his wife. He filled 
out the blank on the back of his certificate. The blank thus filled out read as 
follows : 

‘“T hereby direct that in lieu of this certificate a new certificate be issued to 
me for the sum of $1,500, and, in the event of my death while said new certificate 
is in force and effect, I hereby direct that the benefits arising therefrom be pay- 
able to Gladys Frakes, related to me as wife.” 

This was signed and acknowledged and delivered to his wife. Shortly there- 
after he died. 

After his death his mother and his widow separately claimed the money due 
on the certificate. The society, being willing to pay the proper party, paid the 
money into court and asked that claimants be required to interplead. The con- 
stitution of the society provided that no change of beneficiary should be valid 
until the certificate had been received by the general secretary and canceled and 
a new certificate issued wherein the new designation of beneficiary should appear. 
At the trial, it was urged that the attempted change of beneficiary was invalid 
because of noncompliance with the constitution of the association. The court 
held that the act of the association in paying the money into court and pleading 
its willingness to pay to the proper claimant was a waiver of the provision of the 
constitution relative to a change of beneficiary, and then disposed of the case 
in the following language : 

“The facts in the case showing that the deceased member intended to substi- 
tute his wife as beneficiary, and made an effort to do so, and thought he had 
done so, applied to the law we have stated, make clear that the trial court prop- 
erly disposed of the case, and the judgment will be affirmed. All concur.” 

This case seems to support respondent’s contention. If the court intended 
to hold that the change of beneficiary was valid because the association, after the 
death of Frakes, waived the provisions of its constitution relative to such change, 
the decision is unsound and should not be followed. The rights fixed and vested 
at the very moment of Frake’s death. In other words, upon the death of Frakes, 
the insurance belonged to either the mother or the wife. To say that the associa- 
tion could thereafter, by its voluntary act and without the consent of the lawful 
beneficiary, change or destroy her vested right to the insurance does not accord 
with sound reasoning. If such waiver had occurred during the lifetime of de- 
ceased and before the beneficiaries’ rights became vested, a different question 
would be presented. 

The rule in Missouri governing the change of beneficiaries in a_ benefit 
certificate may be thus stated: Where the insured does all he can do, under the 
circumstances in which he is placed, in an attempt to change his beneficiary, but 
conditions over which he has no control, and his death, prevents him from mak- 
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ing the change in accordance with the rules of the association, the court will regard 
the change as made. This rule, if applicable to this case, would not aid respondent, 
because, as heretofore held, the facts do not bring the case within the rule. 

_ Respondent’s bill of interpleacer alleged that insured, prior to his death 
intended to and did transfer one-half interest in and to said benefit certificate 
to her. Contention is made that, as the motion for judgment on the pleadings 
admits all facts appearing in the pleadings, it therefore stands admitted that 
insured transferred one-half intercst in the benefit certificate to her. 

[9] The trouble with this contention is that the facts out of which this alleged 
transfer arose appear in the pleadings, and it is our duty to consider such facts, 
We have already discussed them and concluded that they do not bring the case 
within the rule governing the change of beneficiary as announced by the courts 
of either Missouri or Ohio. 

The judgment of the trial court is reversed and cause remanded, with direc- 
tions to the trial court to set aside the judgment rendered in this cause and enter 
yadgment in favor of appellant Ralph L. Adams for $1,875, less the sum of $10 
allowed and paid to plaintiff’s counsel as attorney’s fees. 

Williams, C., concurs. 

Per curiam. The foregoing opinion by Frank, C., is hereby adopted as the 
opinion of the court. 

All concur, except Trimble, P. J., absent. 


WOODBERY v. NEW YORK LIFE INS. CO. 


Supreme Court, Appellate Division, First Department. March 30, 1928. 
27 New York Supplement 699. 

1. INSURANCE—BENEFICIARY’S ACCEPTANCE, WITHIN FIRST TWO 
INSURANCE YEARS, OF AMOUNT OF PREMIUMS PAID ON THE- 
ORY OF INSURED’S SUICIDE, HELD TO DISCHARGE INSURER'S 
LIABILITY. 

Where a life insurance policy provided that, in case of suicide during first 
two insurance years, insurance should be limited to a sum equal to premiums 
paid, insurer’s payment of such sum to beneficiary, on theory of insured’s suicide 
within the two-year period, and beneficiary’s acceptance thereof and surrender 
of policy for cancellation, held to constitute a completed contract, avoiding bene- 
ficiary’s claim for the other rights under the policy. 

(For other cases, see Insurance, Dec. Dig. § 579.) 


4. INSURANCE—INSURER’S DEFENSE OF ACCORD AND SATISFAC- 
TION, BY RETURNING PREMIUMS UNDER SUICIDE CLAUSE, 
HELD SUFFICIENT. 

In action on life insurance policy, defense of accord and satisfaction by pay- 
ing plaintiff amount equal to premiums received, on company’s refusal to admit 
claim, plaintiff’s acceptance thereof, and surrender of policy for cancellation 
under suicide clause of policy held sufficient, there being a genuine dispute as 
to which of two specific sums was due. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 

Appeal from Supreme Court, New York County. 

Action by Ruby D. Woodbery against the New York Life Insurance Com- 
pany. From so much of an order (129 Misc. Rep. 365, 221 N. Y. S. 357) as grants 
plaintiff’s motion to strike out certain defenses in the amended answer, defend- 
ant appeals; from so much of said order as denies her motion to strike out 
certain other defenses, plaintiff appeals. Order modified, by denying motion to 
strike out third defense to first and second causes of action, and, as so modified, 
affirmed. 

Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Proskauer, 


White & Simms, of New York City (Edward W. Simms, of New York City, 
of counsel), for plaintiff. 
Louis H. Cooke, of New York City (Ferdinand H. Pease, of New York City, 
, of counsel), for defendant. 
McAvoy, J. Plaintiff appeals from that part of the order which denies her 
motion to strike out as insufficient in law the first and second separate defenses 
of the second amended answer to the first cause of action. The defendant ap- 
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peals from the same order, in so far as it grants the plaintiff's motion to strike 
out the third separate defense to the first cause of action and the third separate 
defense to the second cause of action. , 

There are three defenses set up to the first cause of action, and these are 
repeated with some variations as defenses to the second cause of action. The 
suit is upon a policy of life insurance, which provides for payment of (1) a sum 
equal to the premiums paid, if insured commits suicide within the first two years 
of the policy; (2) the sum of $20,000 upon receipt of due proof of the death of 
insured (exclusive of suicide within the first two years); (3) the sum of $40,000, 
if insured’s death results from accidental means, as defined therein (exclusive of 
suicide at any time). : 

The first cause of action is for $20,000 (the face of the policy) upon the theory 
that the insured died a natural death. The second cause of action demands an 
additional $20,000 upon the theory that his death was due to accidental cause. 
While it is not apparent why these two causes of action are brought separately, 
since, if the death occurred by accidental means, the suit should be for $40,000, 
and, if it did not so occur, it should be for $20,000, yet such is the pleading. If 
the suit was brought for $40,000, and the evidence fell short of proving that the 
death was accidental, according to the terms of the policy, the right to recover 
$20,000 if death resulted from natural causes would still remain, without state- 
ment of a separate cause of action. However, there was no point made of this 
by way of motion. %. ee 

The three defenses are: (1) That death was due to suicide within the first 
two years, and that the amount due in such case has been paid within such 
period; (2) that such payment was in full settlement of all claims under the 
policy, and was made upon condition that the policy be surrendered for cancel- 
lation, which condition plaintiff accepted, and thereby discharged the obligation ; 
(3) that plaintiff’s claim was not admitted, was contingent and unliquidated, and 
that payment of a part thereof, in full settlement, constitued an accord and 
satisfaction. 

The first defense is moved to be stricken out by the plaintiff, upon the 
ground that the policy contained not only the suicide clause, providing for pay- 
ment of the reduced amount in the event of suicide during the first two years, 
but also contained a clause that the policy should be incontestable after two 
years from its date of issue, and that no contest was made within those two 
years. Plaintiff then seeks to strike out the second and third defenses, based 
upon discharge and cancellation and upon accord and satisfaction, respectively, 
upon the ground that there was no dispute between the parties at the time of 
such payment, and that the settlement and surrender for a sum less than the face 
of the claim was of no avail for lack of consideration. 

As to the second cause of action, plaintiff’s motion is directed only to the 
second and third defenses relating to discharge and accord and satisfaction, and 
does not relate to the first defense to the second cause of action, which sets up 
the suicide as avoiding the full claim, as a defense to that cause of action. The 
questions to be ruled on are: 

(1) Whether the incontestable clause prevents defendant from setting up 
the defense of suicide at this time, where death occurred within the first two 
years of the policy, where within that time plaintiff accepted from defendant the 
payment provided for in case of suicide. 

(2) Whether the payment of the suicide amount in full settlement of the 
policy on condition that plaintiff surrender the policy, and the acceptance of 
oa coupled with the surrender of the policy, was a complete discharge 
of the debt. 

(3) Whether the payment to an_ acceptance by plaintiff of the suicide 
amount in full settlement of the policy was an accord and satisfaction under the 
circumstances described. 

The policy was dated July 25, 1924, the insured died September 16, 1925, and 
the original answer setting up the contest was not served until September 14, 
1926, more than two years after the date of the issuance of the policy. 

_ Plaintiff's appeal, therefore, is grounded (1) upon the holding below that the 
incontestable clause did not prevent defendant from setting up the defense of 
suicide, where the death occurred within the first two years of the policy, and 
where within that time plaintiff accepted from defendant payment of the suicide 
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amount, although the plea (contest) was made two years after date of issue of 
the policy. The plaintiff also appeals (2) from the holding that payment of the 
suicide amount in full settlement of the policy on condition that plaintiff sur- 
render it, and the acceptance of such payment, coupled with the surrender of the 
policy, could be pleaded as a discharge of the debt. 

The defendant insurance company appeals from the holding that the pay- 
ment to and acceptance by plaintiff of the suicide amount in full settlement of 
the policy was‘ not an accord and satisfaction under the pleading, and defendant 
asks that the order be modified, by reversing that portion of the order which 
strikes out that defense. It appears to be the rule in the United States Supreme 
Court, as found in Mutual Life Ins. Co. of New York v. Hurni Packing Co., 263 
U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102, that the setting up of a 
defense is a contest of the policy, which must be made within the contestable 
period provided for in the policy. This case, however, related to a defense of 
fraud and misrepresentation, as distinguishable from a defense where the pleader 
seeks to set up a limited liability as a ground for voiding the policy, and thus is 
not in point. 

[1] The feature which is decisive here is that not only did the insured die 
within the period named in the incontestable clause, but in addition to that the 
beneficiary accepted within that time in full settlement of the policy a payment 
made by defendant upon the condition that the policy be surrendered and can- 
celed, and the beneficiary carried out this condition by surrendering the policy. 
We think that this plea, if proven, will be a defense to the policy. 

[2] In any event, plaintiff’s acceptance within the two-year period of the 
amount payable for suicide constituted a completed contract, which, when shown, 
will avoid the beneficiary’s claim for the other rights under the policy. Where 
a claimant delivers up the obligation which he holds against another party, with 
the intention and for the purpose of discharging the debt, where there is no 
fraud or mistake pleaded, such surrender would operate in law as a release ‘and 
discharge of the liability on the obligation. 

[3, 4] As to the accord and satisfaction, we believe the rule is that, where 
there is a claim not admitted by a party and contingent upon a future event, the 
payment of a part thereof in full settlement constitutes an accord and satisfac- 
tion. This is not a receipt of a part payment of the liquidated sum in discharge 
of the whole sum, which would be no accord and satisfaction, but it is a payment, 
where it appears that something is due of one or two specific sums, and a 
genuine dispute as to which is the proper amount exists. In such case the 
amount is regarded as unliquidated, within the meaning of the term in the 
category of accord and satisfaction. Our conclusion is that this defense pre- 
sents all the elements of accord and satisfaction as defined in the precedents, and 
that the motion striking it out should have been denied. : 

The order appealed from should therefore be modified, by denying the mo- 
tion to strike out the third defense to the first cause of action, and the third 
defense to the second cause of action, and, as so modified, affirmed, with $10 
costs and disbursements to the defendant. 

Order filed. All concur. 


POPPITO v. METROPOLITAN LIFE INS. CO. 
Supreme Court, New York County. March 22, 1928. 
228 New York Supplement 615. 
INSURANCE—WHERE APPLICANT BEFORE DEATH PAID ONLY 

PART OF PREMIUM AND POLICY WAS NEVER DELIVERED. 

COMPANY HELD NOT LIABLE. 

Where application for life insurance recited that company would incur no 
liability until policy had been issued, delivered, and full first premium paid and 
accepted by company during applicant’s lifetime, and applicant refused policy 
issued: thereon with request for another form of policy, and signed form request- 
ing such change, and made part payment on account of premium thereon, and 
thereafter died before delivery of policy, held that, since applicant refused policy 
tendered and failed to pay premium thereon, no claim could be based on first 
policy, and no recovery could be had under second policy, since it was never 
issued, delivered, or full first premium paid during applicant’s lifetime. 


(For other cases, see Insurance, Dec. Dig. §§ 136[1], 137[2].) 
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Action by Louis Poppito against the Metropolitan Life Insurance Company. 
Judgment for defendant. : 

Hyman & Hyman, of New York City (S. A. Hyman, of New York City, of 
counsel), for plaintiff. 


E. M. & P. Grout, of New York City (P. Grout, of New York City, of 
counsel), for defendant. 


Peters, J. Action to recover the sum of $5,000 upon the claim that a policy 
in such amount was issued by the defendant on the life of one Paoli Poppito, 
the husband of the plaintiff herein, made written application to the defendant for 
a policy of insurance on his life known as a 65-year endowment policy, in the 
sum of $5,000. Prior to May 23, 1927, such a policy, bearing number 4908629A, 
was issued by defendant and thereafter tendered to the applicant by an agent of 
the defendant. Because he felt he could not pay the premiums, the applicant 
never accepted delivery of this policy, but requested the agent to have another 
form of policy issued, for which the premium would be lower. The agent re- 
quested his company to write an 85-year endowment policy, but was informed 
that it would only issue a whole life intermediate policy. The applicant orally 
accepted the offer of the company to write this policy, whereupon the agent 
informed him that before the change could be effected the applicant would have 
to sign form 074 D. O. and pay the first annual premium. The applicant signed 
this form on June 10, 1927, and gave his check for $175.80 to the agent on ac- 
count of the premium, with the promise that he would pay the balance upon the 
delivery of policy. The agent then gave him a receipt for the money received 
“on account of policy No. 4908629A.” 


On June 11, 1927, the applicant met with an accident, resulting in his death 
on June 14, 1927. Form 074 D. O. was subsequently received by the home office 
and the new policy No. 4811674C, together with an amendment form or consent 
to the change in the form of the policy, was sent to the district office of the 
defendant on or about June 21, 1927. The agent received the new policy for 
delivery on June 23, 1927. He never tendered the new policy, but returned it to 
the district office the same day. The wife of the applicant made a tender of the 
unpaid balance on the premium several days after the death of her husband, but 


the same was refused by the agent. The application in question contained the 
following agreement: 


“That the company shall incur no liability under the application until it has 
been received, approved, and a policy issued and delivered, and the full first 
premium stipulated in the policy has actually been paid to and accepted by the 
company during the lifetime of the applicant, in which case such policy shall be 


deemed to have taken effect as of the date of issue as recited on the first page 
thereof.” 


The Court of Appeals in Drilling v. New York Life Ins. Co., 234 N. Y. 234, 
241, 137 N. E. 314, 316, said: 


“In Whipple v. Prudential Insurance Co. of America, 222 N. Y. 39, 42, 118 
N. E. 211, 212, this court said: ‘The application is a proposition or request for 
the contract of insurance between the applicant and the company, the state- 
ments of which upon its acceptance by the company bind the applicant and 
create correlative rights to the company. * * *° He made the contract with 
the company with the full understanding, as we must assume, that there would 
be no insurance on his life until the premium was paid by him or for him while 
he was in good health. * * * I do not find, however, anything in this case 
making it unjust or a fraud upon the insured or his beneficiary for the company 
to insist upon its contract with Henry Drilling that no insurance was to be effec- 
ted until the first premium was paid while he was in good health.” 


Here, as in the Drilling Case, we have an application signed by the applicant, 
“the statements of which upon its acceptance by the company bind the applicant 
and create correlative rights to the company.” Subsequent to his signing of the 
application, a policy was issued and tendered to him, but was refused, and no 
part of the premium was paid thereon. No claim can be based upon this policy. 

As to the new form of policy, it is apparent that the contracting parties had 
agreed upon the form which was to be issued. This is evidenced, not only by 
applicant’s oral acceptance, but also by the facts that the applicant signed the 
form 074 D. O. which was necessary to effect the change of policy and his pay- 
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ment “on account” of the premium with his promise to pay the balance upon 
delivery of the policy. 

Form 074 D. O. contained the following: “I hereby ratify and confirm the 
statements made in my application for the above-described policy as of this 
date.” The “above-described policy” was policy No. 4908629A. The fact that 
the agent accepted a large part of the premium for the new form of policy does 
not indicate that there was a waiver of the provisions of the application. There 
was no evidence submitted as to any agreement to waive, or that the agent had 
any authority to waive, any of those provisions. The evidence showed that the 
agent accepted the part payment “on account,” with the assurance from the 
applicant that he would pay the balance upon delivery of the policy. 

The defendant herein incurred no liability under the application constituting 
the contract between the parties, which was not modified except as to the form 
of policy to be issued and the amount of the premium, because there was neither 
the issuance of a policy by the defendant nor the delivery of the same to the 
applicant nor the payment in full of the first annual premium during the lifetime 
of the insured. 

, = is directed in favor of the defendant, with an exception to the 
plaintiff. 


In re HAYES’ WILL. 
In re MARINE TRUST CO. OF BUFFALO et al. 
Surrogate’s Court, Erie County. April 6, 1928. 
229 New York Supplement 113. 

1. INSURANCE—INSURED’S WIFE, BENEFICIARY IN POLICY CON- 
TAINING NO RIGHT TO CHANGE BENEFICIARY, ACQUIRED VEST- 
ED INTEREST IN POLICY FREE FROM CLAIMS OF HUSBAND'S 
CREDITORS (DOMESTIC RELATIONS LAW, §52). 

Life policies payable to wife of insured, in which insured did not reserve 
right to change beneficiary, held subject to Domestic Relations Law, § 52, under 
which wife became entitled to receive insurance money as her separate estate, 
free from claims of creditors or representatives of husband, and acquired vested 
interest in policies, subject only to be defeated by her death before insured. 

(For other cases, see Insurance, Dec. Dig. §§ 586, 590.) 


2. INSURANCE—INSURED AND WIFE, BENEFICIARY IN POLICIES 
CONTAINING NO RIGHT TO CHANGE BENEFICIARY, COULD, 
ACTING TOGETHER, DISPOSE OF POLICIES AS THEY PLEASED 
(DOMESTIC RELATIONS LAW, § 52). 

Under life policies payable to wife of insured, and containing no right to 
change beneficiary, husband and wife, holding entire legal and equitable interest 
in policies, could, acting together, dispose of policies as they pleased, in view of 
Domestic Relations Law, §52, permitting wife to assign policy to insurer with 
written consent of husband. 

(For other cases, see Insurance, Dec. Dig. § 204.) 


3. INSURANCE—VOLUNTARY NATURE OF LOAN TO INSURED, SE- 
CURED BY ASSIGNMENT OF POLICIES, DID NOT AFFECT VALID- 
ITY OF ASSIGNMENT (INSURANCE LAW, § 101, subd. 7). 

That agreement between insurer and insured and wife beneficiary, assigning 
policies as security for loan, was made voluntarily and not under compulsion of 
Insurance Law, §101, subd. 7, did not change character of agreement or affect 
validity of assignment. 

(For other cases, see Insurance, Dec. Dig. § 17934.) 

4. INSURANCE—RIGHTS OF WIFE AS BENEFICIARY OF HUSBAND'S 
POLICIES CONTAINING NO RIGHT TO CHANGE BENEFICIARY 
COULD NOT BE IMPAIRED EXCEPT BY WIFE’S ACT. 

Where insured did not reserve right to change beneficiary under policy pay- 
able to wife, rights of wife in policy could not be defeated, lessened, or impaired 
except by her own act. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

5. INSURANCE—INSURED’S WIFE, AS BENEFICIARY EXECUTING 
ASSIGNMENT OF POLICY TO INSURER FOR LOAN, HELD TO AS- 
SENT TO SUBSTITUTING INSURER AS BENEFICIARY. 


Where insured and wife, who was beneficiary under policy, joined in assign- 
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ment of policy to insurer to secure loan, and wife signed both loan agreement 
and assignment, wife must be held to have assented to substitution of insurer as 
beneficiary of policy in her place to extent of interest therein. 

(For other cases, Insurance, Dec. Dig. § 17914.) 


6. INSURANCE—DEDUCTION FROM INSURANCE MONEY OF LOAN 
SECURED BY ASSIGNMENT OF POLICIES, MADE BY INSURED 
AND WIFE BENEFICIARY, HELD PROPER, AND DID NOT CREATE 
DEBT ENFORCEABLE AGAINST INSURED’S ESTATE. 

Where insured and wife, who was beneficiary of policy reserving no right to 
change beneficiary, joined in assignment of policies to insurer to secure loan to 
insured, and amount on each policy of loan did not exceed cash surrender value 
of each policy when made, intention was not to enforce payment by resorting to 
other assets than policies, and hence loan did not create relation of debtor and 
creditor between insured and insurer or create debt enforceable against estate 
of insured, but amount of loan was properly deducted from insurance money, 
and beneficiary receiving balance could not claim amount of loan against in- 
sured’s estate on ground that her property was applied to payment of loan. 

(For other cases, Insurance, Dec. Dig. § 179%.) 


Proceeding for the judicial settlement of the accounts of the Marine Trust 
Company of Buffalo and others, executors of the last will and testament of Ed- 
mund Hayes, deceased, involving the validity of a claim against the estate. De- 
cree in accordance with opinion. 

Kennefick, Cooke, Mitchell & Bass, of Buffalo (James McC. Mitchell, of 
Buffalo, of counsel), for executors. 

Moot, Sprague, Brownell & Marcy, of Buffalo (Helen Z. M. Rodgers and 
W. L. Marcy, both of Buffalo, of counsel), for Dartmouth College. 

Penny, Persons, Blair & Nye, of Buffalo (Charles F. Blair, of Buffalo, of 
counsel), for estate of Mary H. Hayes. 

Slee, O'Brian & Hellings, of Buffalo (J. L. O'Brian, of Buffalo, of ‘counsel), 
for University of Buffalo. 

Hart, S. Edmund Hayes died on the 19th day of October, 1923, and his 
wife, Mary H. Hayes, died on the 16th day of November, 1924. The administra- 
tor of the estate of Mary H. Hayes has filed against the estate of Edmund Hayes 
a claim for the sum of $33,824.39, and the validity of the same is now before this 
court for determination. 

The claim arose out of the deduction by the Equitable Life Assurance So- 
ciety of the United States of the said sum from the gross proceeds of five life 
insurance policies on the life of Edmund Hayes, aggregating $66,283.41, which 
deduction was made on the 5th day of January, 1924. The deduction was made 
to retire the principal of certain loans made by the society to Edmund Hayes in 
December, 1907, as collateral security for which the said five insurance policies 
were assigned by Edmund Hayes and Mary E. Hayes, his wife, to the insurance 
company. After deducting the said sum of $33,824.39, the Equitable Society 
remitted the balance due on the said policies to the committee of the property of 
Mary H. Hayes; she at that time being incompetent. 

All five of the policies were payable to “Mary H. Hayes, if living, if not, 
then to her husband, Edmund Hayes, his executors, administrators, and assigns.” 

Four of the policies were of the so-called “semi-tontine” type, three of them 
on the fifteen-payment life plan. Upon completion of the tontine dividend period 
of the said three twenty-year payment policies on April 26, 1906, the insured 
withdrew in cash the shares of the accumulated surplus apportioned to the same, 
amounting in each case to $2,687.20, and continued each policy in force on the’ 
ordinary plan for the sum of $10,000 in each case. 


Upon the completion of the tontine dividend period of the fifteen-year policy 
or 26, 1901, the insured converted the policy into a paid-up policy for 


_ The fifth policy, which was originally for the sum of $50,000, was converted 
into a paid-up policy for $10,000 

In the month of Deceesber, 1907, Edmund Hayes applied to the Equitable 
Society for a loan. Under date of December 6, 1907, the society notified him of 
the amounts which would be loaned “upon obtaining a satisfactory transfer” of 
these policies, and stated, “Upon return of the inclosed loan agreement duly 
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executed by the assured and the beneficiaries, this matter will have prompt 
attention.” 

Thereafter Mr. and Mrs. Hayes both joined in assignments of the five poli- 
cies as collateral security for the loans offered, which assignments provided as 
follows, the date, policy number, and amount of loan being left blank: 

“The party of the first part agrees to loan and does hereby loan to the 
parties of the second part, the sum of $———, the receipt of which by the parties 
of the second part is hereby acknowledged; and the said parties of the second part 
agree to repay the same to the said party of the first part, at its office 120 Broadway 
New York City, on the——— day of December,. 1908. . 

“In consideration of said loan, the parties of the second part hereby assign, trans- 
fer and set over all their right, title and interest, including the right to exercise 
any and all options and privileges, in policy No. on the life of Edmund 
Hayes issued by said party of the first part, together with all money which may 
be payable under the same to said party of the first part as collateral security 
for the repayment of said loan. 

“In the event of default in the repayment of said loan upon the date here- 
inabove mentioned, the party of the first part is hereby fully authorized and 
empowered, without notice to and without demand for payment by the parties 
of the second part, to cancel said policy and to apply the cash surrender value 
of such cancellation to the payment of said loan and any unpaid interest; and 
upon the maturity of said policy, either by death or lapse of time, the party of 
the first part is hereby authorized and empowered to exercise any right or option 
and accept and extend any privilege or other benefit held, possessed or enjoyed 
by the parties of the second part, or any of them, under the terms and condi- 
tions of said policy, including the right to commute any amount due in install- 
ments whether provided for in the policy contract or not. Should the surrender 
value of said policy exceed the amount of above loan with interest at 5 per 
cent. thereon, then, and in that case, the excess value above the loan and interest 
shall be due and payable to the legal owner or owners of the policy on demand.” 

These assignments were executed by Edmund Hayes and Mary H. Hayes. 

The Equitable Society acknowledged receipt of the above assignments in 
the following form, the number of policy, amount of loan, and date of maturity 
being again left blank: 

“We acknowledge that policy No. on the life of Edmund Hayes has 
been placed with the society as security for a loan of $——— subject to the 
conditions of the society’s loan agreement, duly executed by the applicants for such 
loan. This loan will become due and upon repayment of same said policy 
will be returned. 

“In the event of the death of the insured before the maturity of the loan, 
any indebtedness to the society by reason hereof will be deducted from the 
amount payable under the policy, the balance being payable to the person or 
persons legally entitled thereto, in accordance with the terms of the policy. 

“In the event of the cancellation of the policy owing to default in the re- 
payment of the loan when due, the excess value thereof above the amount of the 
loan and interest shall be paid on demand to the person or persons legally enti- 
tled thereto, should its surrender value exceed the amount of the loan with 
interest thereon to date of settlement at 5 per cent.” 

The checks in payment of the loans were made’ payable to the order of 
Edmund Hayes and Mary H. Hayes. The amount of the loan in each case was 
almost exactly the amount of the cash value of the policy on the date of the 
loan. Thus, on each of three semi-tontine policies, the cash value was $5,518.10, 
and the loan was $3,515; on one of the paid-up policies the cash value was $12,- 


992.61, and the loan was $12,990; on the other paid-up policy the cash value was 
$4,590, and the loan was $4,590. 


The entire proceeds of the loans were used by Edmund Hayes, and no part 
of the same was received or enjoyed by his wife. The time for payment of 
principal was extended from year to year until the death of Edmund Hayes, 
upon payment by him of the annual interest and of the annual premiums upon 
the policies. 

The claimant seeks to hold the decedent’s estate liable on the theory that 
the moneys which were deducted by the insurance company from ‘the proceeds 
of the policies and apportioned by it to liquidate the indebtedness on the loans 
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were moneys which belonged to Mary H. Hayes as beneficiary under the policies, 
and that this resulted in her money being used to pay a debt owing by the de- 
cedent’s estate. ‘ 

[1] The policies reserved no right on the part of the insured to change the 
beneficiary. Although they were negotiated by Edmund Hayes, they were made 
payable to his wife, and are within the protection and subject to the provisions 
of section 52 of the Domestic Relations Law. Grems v. Traver, 87 Misc. Rep. 
644, 148 N. Y. S. 200, affirmed 164 App. Div. 968, 149 N. Y. S. 1085; Wilson v. 
Lawrence, 13 Hun, 238, affirmed 76 N. Y. 585; Barry v. Equitable Life Assurance 
Society, 59 N. Y. 587; Brummer v. Cohn, 86 N. Y. 11 (40 Am Rep. 503); Guardian 
Trust ae 139 App. Div. 884, 123 N. Y. S. 852, affirmed 201 N. Y. 546, 
95 N. E. 1129. 

It follows, therefore, that Mary H. Hayes had a vested interest in the poli- 
cies, subject only to be defeated by her death before her husband. According 
to the express provisions of section 52 of the Domestic Relations Law, she became 
entitled, upon the death of her husband, to receive the insurance money as her 
acparnts property, and free from claims of creditors or representatives of her 
husband. 


[2] Prior to the negotiating of the loans in December, 1907, Mr. and Mrs. 
Hayes were the sole owners of the policies. They had the entire legal and 
equitable interest therein. Acting together, they could dispose of them as they 
pleased, without contravening any statute or any stipulation in the policies. By 
said section 52, the policies were assignable, and could be surrendered to the 
insurance company by Mrs. Hayes, with the written consent of her husband. 


Having complete control, ownership, and dominion of the policies Mr. and 
Mrs. Hayes negotiated the loans in question in December, 1907, and assigned 
the policies as sole security therefor. Each signed the loan agreements, and the 
checks representing the loans were made payable to each. The loan agreements 
provided a certain date for repayment, but also stipulated the specific method by 
which payment of the notes was to be enforced in case of default, or death of the 
insured. 


It was said in Faris v. Faris, 76 Ind. App. 336, 341, 130 N. E. 444, 446: 


“Here is a specific method of payment provided, an exclusive primary fund 
created, out of which payment is to be made, which fund is held in hand. It 
cannot reasonably be contended that the company could have ignored its con- 
tract, paid the full amount of the policy to appellant, and then have filed its notes 
as claims against the estate. As against other creditors and the heirs, it was 
bound to apply the fund in its hands, as it had by its contract agreed to do. 
With this primary fund for its protection, out of which it had agreed to collect 
the debt, it had no rights, in lieu thereof, against the general personal estate. 
Such being the case, there were no rights to which appellant could be subro- 
gated.” 

The question at issue was decided adversely to the claimant in Wagner v. 
Thieriot, 203 App. Div. 757, 197 N. Y. S. 560, affirmed 236 N. Y. 588, 142 N. E. 
295. In that case the wife was the beneficiary named in two policies of insurance 
upon which separate loans were negotiated by the insured, her husband. In one 
of the said loan transactions the insured agreed to repay the loan to the company 
at its home office in the city of New York, upon demand. In the other transac- 
tion there was no agreement on the part of the insured to repay the loan. The 
court said (page 762 [197 N. Y. S. 565]): 

“The law is well settled that where, as in the case at bar, insurance policies 
are made payable to the decedent’s widow neither the policies nor the proceeds 
thereof form any part of the decedent’s estate. Dom. Rel. Law, §52; Grems v. 
Traver, 87 Misc. Rep 644 [148 N. Y. S. 200]; Kittel v. Domeyer, 175 N. Y. 205 
[67 N. E. 433]; Matter of Thompson, 184 N. Y. 36 [76 N. E. 870]. The proceeds 
cannot be reached by creditors except as provided in section 52 of the Domestir 
Relations Law (not pertinent here) and the executor or administrator is net 
entitled to any commissions in collecting the same. Such being the case, it is 
contrary to reason and justice to hold, where loans have been made on insurance 
policies payable to named beneficiaries, that the amount due upon such loans 
can be extracted from the general estate and taken out of the pockets of general 
creditors, next of kin and legatees, for the benefit of such beneficiary.” 
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The claimant seeks to distinguish this case on three grounds, and these will 
now be considered: 

(1) The claimant says that in the case at bar the policies were issued and 
the loans made prior to the passage of section 101, subd. 7, of the Insurance Law 
(added by Laws of 1909, c. 301, as amended by Laws of 1923, c. 28), and that they 
accordingly contain no compulsory provision requiring the company to make 
loans on assignment of the policies and on the sole security thereof. 

Section 101, subd. 7, of the Insurance Law, prcvides, in substance, that, after 
three full years’ premiums have been paid, the company, at any time while the 
policy is in force must advance to the insured, on proper assignment of the 
policy and on the sole security thereof, a sum equal to, or, at the option of the 
policy owner, less than the cash value thereof. 

[3] It is true that in the case at bar the company was not compelled, either 
by the said statute or by any condition in the policies, to make the loans in 
question. But, as I have above pointed out, the parties were free to make any 
contract they pleased. And they voluntarily entered into a loan agreement of 
the kind and character contemplated by the subsequently enacted statute. The 
fact that the agreement was made voluntarily and not under compulsion of the 
statute does not change its essential character. If, as was held in Wagner v. 
Thieriot, supra, the true relation of debtor and creditor did not exist in that 
case, owing to the peculiar nature of the contract of insurance and the relation 
of the parties growing out of the same, it must be no less true that the relation 
did not arise in the case at bar under the loan agreements voluntarily entered 
into. 

(2) The claimant urges that, whereas in the Wagner Case the policies 
reserved to the insured the right to change the beneficiary without her consent, 
no such right was reserved to the insured in the case at bar. 

[4, 5] Inasmuch as Edmund Hayes had reserved no right to change the 
beneficiary, the rights of his wife could not be defeated, lessened or impaired 
except by her own act. But she signed the loan agreements and assignments, 
and thereby must be held to have assented to the substitution of the company 
. beneficiary of the policies in her place and stead, to the extent of its interest 
therein. 

(3) Finally, the claimant says that the loan agreements in the case at bar 
provided that “the parties of the second part agree to repay the same to the 
said party of the first part” on a stated day. Claimant accordingly urges that, 
if upon the death of the insured there had been a deficit after applying the 
proceeds of the policies upon the loan, the insurer would huve had a right to file 
and enforce a claim against the estate of the insured for the amount of such 
deficit. 

[6] The parties to the loan agreement not only did not provide for the col- 
lection of any part of the loans in the manner suggested, but apparently had no 
intention of enforcing collection in such a way. In the case of each individual 
loan, the advancement was of a sum not greater than the cash surrender value 
of the policy at the time the loan was made. It is difficult to see, therefore, how 
there could be a deficit after applying the proceeds of the policies on the loan, o# 
how an intention can be spelled out of the loan agreement to enforce payment 
by resorting to assets other than the policies themselves. The intent was evi- 
dent to keep the loans within the value of the policies, which were the only securi- 
ties out of which they were payable by the agreement of the parties. 

I think it clear, therefore, that the relation of debtor and creditor did not 
arise as between the insured and the insurer on account of the loan agreement. 
The loans created no debt enforceable against Edmund Hayes or his estate. Up- 
on his death the amount which the beneficiary was entitled to receive on the 
policies was the net sum due thereon. As she has received that sum, no part 
of her property was ever applied to the payment of the loans. 

It follows, therefore, that the claim herein must be disallowed. Decree may 
enter. 
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CHATHAM PHENIX NAT. BANK & TRUST CO. v. CROSNEY. 
Supreme Court, Appellate Division, First Department. May 25, 1928. 
229 New York Supplement 140. 

1. INSURANCE—STATUTE MAKING INSURANCE FOR WIFE INURE 
TO BENEFIT OF HUSBAND’S CREDITORS AS RESPECTS ANNUAL 
PREMIUMS IN EXCESS OF $500 APPLIES, WHETHER WIFE OR 
HUSBAND EFFECTS INSURANCE (DOMESTIC RELATIONS LAW, 
§ 52.) 

Under Domestic Relations Law, § 52, authorizing married woman to insure 
husband’s life, and making insurance money when she survives husband her 
separate property free from creditor’s claims, except that, where annual premium 
actually paid out of husband’s property exceeds $500, insurance money purchas- 
ed by excess premium is primarily liable for husband’s debts, it is immaterial 
whether wife or her deceased husband caused insurance to be effected. 

(For other cases, see Insurance, Dec. Dig. § 590.) 


5. INSURANCE—STATUTE MAKING INSURANCE PURCHASED WITH 
ANNUAL PREMIUMS IN EXCESS OF $500 OUT OF HUSBAND'S ES- 
TATE INURE TO HUSBAND’S CREDITORS HELD NOT IMPLIEDLY 
REPEALED BY STATUTE RELATING TO INSURANCE FOR PER- 
SON OTHER THAN INSURED (DOMESTIC RELATIONS LAW, § 52; 
INSURANCE LAW, § 55-a, AS ADDED BY LAWS 1927, c. 468). 

Domestic Relations Law, § 52, authorizing married woman to insure hus- 
band’s life and making insurance money her separate property, free from credi- 
tor’s claims, except that, where annual premium actually paid out of husband’s 
property exceeds $500, insurance money purchased by excess premium is primar- 
ily liable for husband’s debts, held not impliedly repealed by Insurance Law, 
§ 55-a, as added by Laws 1927, c. 468, relating to cases where insurance is affected 
by any one in favor of a person other than himself, and providing that beneficiary 
or assignee shall be entitled to insurance money against insured’s representative 
and creditors, except that amount of premiums paid with intent to defraud credi- 
tors, with interest, shall inure to creditors’ benefit. 

(For other cases, Insurance, Dec. Dig. § 590.) 

Appeal from Supreme Court, New York County. 


Action by the Chatham Phenix National Bank & Trust Company against 
Esther Crosney. From order granting defendant’s motion to dismiss the complaint 
as insufficient, plaintiff appeals. Reversed, and motion denied, with leave to de- 
fendant to plead over. 

Argued before Dowling, P. J., and McAvoy, Martin, James O’Malley, and 
Proskauer, JJ. 

_ Kaye, McDavitt & Scholer, of New York City (Jacob Scholer, of New York 
oa counsel and Cornell S. Dikeman, of New York City, on the brief), for 
appellant. 

Jacob L Berman, of New York City, for respondent. 

_ James O’Mattey, J. The complaint alleges that one Abraham Crosney died 
insolvent, leaving him surviving a widow, the defendant herein; that “she in the 
lifetime of her said husband or the said Abraham Crosney caused his life to be 
insured * * * in her name as a beneficiary and for her benefit” (italics ours) ; 
that the premiums for such insurance amounting to an annual payment greatly 
in excess of $500 were paid out of the property of Abraham Crosney when insol- 
vent. After setting forth the indebtedness of the deceased to the plaintiff in a 
large amount, the receipt by the defendant of some $100,000 insurance, and her 
refusal to turn such funds over to the estate, the complaint demands judgment 
that the court determine the amount of insurance that $500 of the annual prem- 
lums purchased, that such amount be payable to the defendant, that the amount 
of insurance in excess thereof be a trust fund for the creditors of the deceased, 
and that the defendant be directed to pay the same to the plaintiff. 

[1] Whether the defendant or her deceased husband caused the insurance 
to be effected, as alternatively alleged, is immaterial. In either event the case 
is brought within the purview of section 52, Domestic Relations Law, upon which 
it is avowedly based. Guardian Trust v. Straus, 139 App. Div. 884, 123 N. Y. S. 
852, affirmed 201 N. Y. 546, 95 N. E. 1129; Wagner v. Thieriot, 203 App. Div. 
757, 197 N. Y. S. 560, affirmed on opinion below 236 N. Y. 588, 142 N. E. 295. 
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The complaint has been dismissed upon the ground that the limitation set 
forth in section 52, Domestic Relations Law, hereinafter referred to merely as 
section 52, has been removed by section 55-a of the Insurance Law, enacted by 
chapter 468, Laws of 1927, hereinafter referred to as section 55-a. The question 
presented, therefore, is whether section 52 has been repealed by section 55-a. Sec- 
tion 52, Domestic Relations Law, reads: 

“Insurance of Husband’s Life—A married woman may, in her own name, or 
in the name of a third person, with his consent, as her trustee, cause the life of 
her husband to be insured for a definite period or for the term of his natural 
life. Where a married woman survives such period or term she is entitled to 
receive the insurance money, payable by the terms of the policy, as her separate 
property, and free from any claim of a creditor or representative of her husband, 
except, that where the premium actually paid annually out of the husband’s property 
exceeds five hundred dollars, that portion of the insurance money which is pur- 
chased by excess of premium above five hundred dollars, is primarily 
liable for the husband’s debts. The policy may provide that the insur- 
ance, if the married woman dies before. it becomes due and without disposing of 
it, shall be paid to her husband or to his, her or their children, or to or for the 
use of one or more of those persons; and it may designate one or more trustees 
for a child or children to receive and manage such money until such child or 
children attain full age. The married woman may dispose of such policy by will 
or written acknowledged assignment to take effect on her death if she dies there- 
after leaving no descendants surviving. After the will or the assignment takes 
effect, the legatee or assignee takes such policy absolutely. 

“A policy of insurance on the life of any person for the benefit of a married 
woman is also assignable and may be surrendered to the company issuing the 
same, by her or her legal representative, with the written consent of the as- 
sured.” 

Section 55-a Insurance Law is as follows: 


“Rights of Creditors and Beneficiaries under Policies of Life Insurance—lf a 
policy of insurance, whether heretofore or hereafter issued, is effected by any 
person on his own life or on another life, in favor of a person other than him- 
self, or, except in cases of transfer with intent to defraud creditors, if a policy of 
life insurance is assigned or in any way made payable to any such person, the 
lawful beneficiary or assignee thereof, other than the insured or the person so 
effecting such insurance, or his executors or administrators, shall be entitled to 
its proceeds and avails against the creditors and representatives of the insured 
and of the person effecting the same, whether or not the right to change the 
beneficiary is reserved or permitted, and whether or not the policy is made pay- 
able to the person whose life is insured if the beneficiary or assignee shall pre- 
decease such person; provided, that, subject to the statute of limitations, the 
amount of any premiums for said insurance paid with intent to defraud creditors, 
with interest thereon, shall enure to their benefit from the proceeds of the policy; 
but the company issuing the policy shall be discharged of all liability thereon 
by payment of its proceeds in accordance with its terms, unless before such 
payment the company shall have written notice, by or in behalf of a creditor, of 
a claim to recover for transfer made or premiums paid with intent to defraud 
creditors, with specification of the amount claimed.” : 

[2-4] Concedely, there is no express repeal. If repeal was had, therefore, it 
must be implied. In considering whether there has been a repeal by implication, 
we must bear in mind that such is not favored, and that the absence of an ex- 
press provision of repeal gives rise to the presumption that none was intended. 
People vy. Palmer, 52 N. Y. 83; Grimmer v. Tenement House Dept. of City of 
New York, 204 N. Y. 370, 378, 97 N. E. 884. It is also to be noted that a general 
law does not repeal a special law by implication, unless the intention so to do 1s 
clear. Grimmer v. Tenement House Dept. of City of New York, supra; Welch 
v. City of Niagara Falls, 210 App. Div.'170, 205 N. Y. S. 454. Where some pur- 
pose or function can by fair construction be assigned to both acts, and they 
confer different powers, to be exercised for different purposes, both must stand, 
though they were designed to operate upon the same general subjects. Woods 
v. Board of Sup’rs of Madison County, 136 N. Y. 403, 32 N. E. 1011. As was said 
in Davis v. Supreme Lodge, Knights of Honor, 165 N. Y. 159, 166-167, 58 N. E. 
891, 893: 
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“It is frequently found that the conflict between two statutes is apparent 
only as their objects are different, and when the language of each is restricted to 
its own object they run in parallel lines without meeting; or the later act can be 
construed as a modification of or exception to the earlier one, thus avoiding all 
conflict between the two. The leaning of the courts is so strong against repeal- 
ing the positive provisions of a former statute by construction as almost to es- 
tablish the doctrine of no repeal by implication. Where there is a difference in 
the whole purview of two statutes, apparently relating to the same subject, the 
former remains in force. Dwarris on Statutes, 154. It is always necessary to 
the implication of a repeal that the objects of the two statutes are the same in 
the absence of any repealing clause. If they are not both statutes will stand, 
though they may refer to the same subject. United States v. Claffin, 97 U. S. 
546 [24 L. Ed. 1082]. Where there is a difference in the whole purview of two 
statutes, apparently relating to the same subject, the former is not repealed. 
Bowen v. Lease, 5 Hill, 221. The general policy of the law is adverse to repeals 
by implication, and special rules of interpretation require the provisions of dif- 
ferent statutes to be so construed as to harmonize and avoid conflict, unless the 
plain meaning of the language is thereby violated. People ex rel. Super. of Poor 
y. Board of Supervisors, 103 N. Y. 541 [9 N. E. 311]? 

[5] In the light of the authorities cited we are of the opinion that section 
55-a in no wise repealed in whole or in part section 52. Section 55-a applies only 
in cases where the policy of insurance is effected by any person “in favor of a 
person other than himself.” If a wife effects a policy of insurance upon the life 
of her husband in favor of herself, such clearly does not come within the pur- 
view of section 55-a, but is covered by section 52. If a husband effects a policy 
of insurance on his own life in favor of his wife, such stituation, on first thought, 
might seem to fall within both statutes. But in fact it would be covered only by 
section 52, for in such a case the husband is deemed to be the agent of the wife in 
procuring the insurance upon his own life in her favor (Wagner v. Thieriot, 
supra), and again section 55-a would not apply. 

A third instance where a wife might be a beneficiary would occur if the 
policy of insurance were effected by a stranger on the life of the husband in her 
favor. But, if such third party had no insurable interest in the life of the hus- 
band, the policy would be void. If he had an insurable interest, section 52 would 
not apply, provided such third party was not acting as the agent of the wife. 
Again, therefore, there would be no conflict between the two statutes. Section 
52, moreover, does not apply generally to all policies of insurance effected on the 
life of a husband in favor of his wife. It affects only those policies on which the 
premiums in excess of $500 per annum have been paid by an insolvent husband. 

Nor may conflict between the two statutes be predicated upon the fact that 
under section 52 a wife may have rights less than those possessed by a third 
party under section 55-a. All disabilities of coverture have not been removed. 
By exempting insurance purchasable by premiums to the amount of $500 per 
annum secured by the wife, even though paid out of the estate of her husband, 
who has died insolvent, the wife, and, under certain circumstances, the children 
of the marriage, are given some protection. She may not complain because 
others may have greater rights under special circumstances. Section 52 gives 
her rights not secured by section 55-a. She has:under certain circumstances the 
tight to dispose of the insurance by will or assignment to. take effect on her death, 
and of assigning and surrendering the policy. 

In reaching this conclusion it is not necessary to adopt the appellant’s view 
that the right of a wife to insure her husband’s life is given by section 52. Whe- 
ther such right existed at common law at.all, or was limited to the extent only 
of the amount of her provable damages, has at times been considered a debatable 
question. Wagner v. Thieriot, supra, 203 App. Div. 757, 763, 197 N. Y. S. 560. 
That such right probably did exist seems to be clearly intimated by the Court 
of Appeals in Holmes v. Gilman, 138 N. Y. 369, 380, 34 N. E. 205, 20 L. R. A. 566, 
34 Am. St. Rep. 463. See, also, Cooley’s Briefs on Insurance (2d Ed.) p. 377. 
In Holmes v. Gilman, supra, Peckham, J., after citing decisions, said: 

“These cases favor the view that the statute upon the subject of the insur- 


ance of the husband’s life in favor of his wife, while it regulates, does not cre- 
ate, the right.” 


On the face of the complaint before us and the statutes concerned, the pre- 
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sumption of no repeal is not rebutted. The two statutes, while designed to op- 
erate upon the same general subjects, do not conflict. There is no clear inten- 
tion shown to repeal. section 52. If such were the intention, it seems strange that 
the section itself was not appropriately repealed or amended, or that section 
55-a did not specificially amend or repeal it, or was not so worded as to leave 
no doubt but that the earlier statute was repealed. 

From the foregoing it follows that the pleading before us states a good 
cause of action. The order appealed from should be reversed, with $10 costs 
and disbursements, and the motion denied, with $10 costs, with leave to the de- 
fendant to answer within 20 days from service of order, with notice of entry 
thereof, upon payment of said costs. 

Order reversed, with $10 costs and disbursements, and motion denied, with 
$10 costs, with leave to the defendant to answer within 20 days from service of 
order, upon payment of said costs. All concur. 


HALL et al v. PRUDENTIAL INS. CO. OF AMERICA et al. 
Supreme Court, Erie County, May 23, 1928. 
229 New York Supplement 228. 

1. INSURANCE—INSURED’S REQUEST FOR CHANGE OF BENEFIC: 
IARIES, DELIVERED TO INSURER, HELD OPERATIVE, NOTWITH- 
ae INSURER’S FAILURE TO MAKE REQUIRED INDORSE- 
Under life insurance policies reserving in insured the right to change bene- 

ficiary, the change to take effect only when indorsed by company on policies, where 
insured delivered written request for change of beneficiaries to insurer, insurer's 
failure to make proper indorsements or to issue new policies before death of 
insured did not defeat insured’s contract right to have beneficiaries changed, re- 
quirement for indorsement being for benefit and protection of company alone, and 
fact that change involved issuance of five new policies, of $9,000 each, in place of 
the one policies, of $15,000 each, surrendered to company, did not change the 
result. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE—INSURED’S REQUEST FOR NEW POLICY PAYABLE 
TO HIS ESTATE, FOR INDORSEMENT ON BIRTH OF EXPECTED 
GRANDCHILD, HELD TO GIVE GRANDCHILD NO INTEREST IN IN- 
SURANCE. 

Under life insurance policy reserving to insured right to change beneficiary, 
to be effective only when indorsed by company on policy, insured’s request, on suf- 
rendering policy to company, that new policy be issued for specified sum, payable 
in lump sum in favor of insured’s estate, “so it will be ready for indorsement on 
the birth of the expected new grandchild,” held not to give such grandchild, born 
after insured’s death, any interest in policy or right to be named beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 588.) 

Action by Richard Grant Hall, an infant, by William C. White, his guardian 
ad litem, and others, against the Prudential Insurance Company of America and 
others. Decision in accordance with opinion. 

Ray M. Stanley, of Buffalo, for plaintiffs. 

Roland Crangle, of Buffalo, for Prudential Ins. Co. 

Max M. Yellen, of Buffalo, guardian ad litem, for defendants Geraldine Eleanor 
Hall, Eugenia May Hall, and Frank E. Hall, Jr. 

William C. White, of Buffalo, guardian ad litem, for defendant Shirley 
Gladys Hall. 

WHeEELER, Official Referee. The facts are entirely without dispute, and are 
as follows: 

On November 21, 1923, Frank L. Hall, then being 59 years of age, made an 
application in writing to the Prudential Insurance Company of America for two 
policies covering his life, for $15,000 each, and again on the 26th day of Novem- 
ber 1923, he made an application in writing for an additional policy on his life 
in the sum of $15,000. On the Ist day of December, 1923, the Prudential Insur- 
ance Company of America duly issued to him two policies, in the sum of $15, 
each, and on the 8th day of December, 1923, the Prudential Insurance Company of 
America issued a third policy, also for the sum of $15,000. Each of these policies 





Life] Hall et al. v. Prudential Ins. Co. of America et al 277 


was made payable to the executors, administrators, or assigns of the insured. 
By the express terms of each of these policies, the right to change the beneficiary 
was expressly reserved by the insured. 

The particular paragraph contained in the policy relating to the change of 
beneficiary and the procedure to be followed in. effecting such change is as fol- 
lows : . 

“Change of Beneficiary. If the right to change the beneficiary has been re- 
served, and if the insured shall have attained to majority according to the laws 
of the state in which the insured resides, the insured may at any time while this 
policy is in force, by written notice to the company at its home office, change the 
beneficiary or beneficiaries under this policy, such change to be subject to the 
rights of any previous assignee and to become effective only when a provision to 
that effect is indorsed on or attached to the policy by the company, whereupon all 
rights of the former beneficiary or beneficiaries shall cease.” 

On the 22d day of January, 1925, the insured duly made application to have 
the beneficiary changed in each of these policies. The change was accordingly 
made by the insurance company by proper indorsement thereon, so that Geraldine 
Eleanor Hall became the beneficiary in one of these policies, Eugenia May Hall 
in one, and Frank Everett Hall, Jr., in the third. 

On or about the 21st day of April, 1927, Frank L. Hall, the insured, duly ex- 

ecuted, on a form provided by the Prudential Insurance Company, a request to 
have the terms of said three policies of insurance, of $15,000 each, transformed 
to five policies of insurance, of $9,000 each, and further requested that four of 
these policies of $9,000 be made payable, respectively, to Geraldine Eleanor Hall, 
Eugenia May Hall, Frank Everett Hall, Jr., and Richard Grant Hall, the children 
named being grandchildren of the insured, and further requested that the fifth 
policy of $9,000 be made payable “in a lump sum in favor of the estate of the 
insured, so that it will be ready for indorsement upon the birth of the expected 
new grandchild.” A photostatic copy of this request is attached to the complaint. 
Immediately following its execution, this request, together with the three policies 
in question, were forwarded to the Prudential Insurance Company of America 
at its home office in Newark, N. J. These policies, together with the request, were 
received in due course by the Prudential Insurance Company, and from said date 
were retained and are now still in the possession of the insurer. 
_ On the 17th day of May, 1927, the insured died at the city of Buffalo, follow- 
ing an operation. Down to the date of the death of the insured the Prudential 
Insurance Company had not made any indorsements upon any of said policies, or 
issued any policies in accordance with the directions contained in the above-men- 
tioned request. 

The death of the insured was not caused by any of the causes expected in 
said policies. Under and by the terms of a last will and testament left by the 
insured, Frank Everett Hall, a son, and the Marine Trust Compariy of Buffalo, 
were duly appointed executors of his estate, by a decree issued out of the Sur- 
rogate’s Court of Erie County on the 26th day of May, 1927. The executors 
named duly qualified, and have ever since and -now are acting as such. 

All premiums required to be paid by the insured have been paid, and the in- 
surer recognizes its liability to pay the aggregate amount provided to be paid by 
the policies in question, but raises a question as to whether or not the request for 
a change of beneficiaries, duly executed and filed with the insurer, was effectual 
under the precise circumstances to work a change of beneficiaries under the poli- 
cies as they had previously existed. The question, therefore, to be determined, is 
whether or not the insured, by the execution and delivery of the written request 
in question, together with the original policies at the Home Office of the insurer, 
effected an actual change of beneficiaries under the policies; or, to state the pro- 
Position in another form, does the failure or neglect of the insurer to make the 
Proper indorsements, or to issue the new policies, defeat the contract right of the 
insured to any new beneficiaries? 

The defendant Shirley Gladys Hall was born about two months after the 
death of Frank L. Hall, her grandfather, and there is also the question presented 
whether this grandchild takes any interest in the $9,000 policy directed to be issued 
in a lump sum in favor of the estate of the insured, so that it will be ready for 
indorsement upon the birth of the expected grandchild.” 

[1] The execution and delivery of the written request for the change of 
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beneficiaries, together with the surrender of the policies of $15,000 each, to be 
changed to five policies of $9,000 each, in the opinion of the referee, operated in 
law to change the beneficiaries. The decisions of the courts of this and other 
states apparently settle this proposition. The provision of the policies, shall “be- 
come effective only when a provision to that effect is indorsed on or attached to 
the policy by the company,” was intended for the benefit and protection of the 
company alone. Navassa Guano Co. v. Cockfield (D. C.) 244 F. 222. 

The courts therefore hold that, where the right to change beneficiaries is re- 
served to the insured, the insurer cannot in the slightest degree question the revyo- 
cation of the former beneficiary, or question the selection of the substituted bene- 
ficiaries, and the noting of the change on the policies is but a ministerial act, 
Consequently it is held that, where the insured has done on his part all that ig re- 
quired to be done to effect a change of beneficiary, the change becomes operative, 
and cannot be defeated by the omission or neglect of the insurer to act on its part, 

One of the earlier cases in this state is that of Luhrs v. Luhrs, 123 N. Y. 367, 
25 N. E. 388, 9 L. R. A. 534, 20 Am. St. Rep. 754. In that case a member of a 
charitable organization held a benefit certificate payable on death, which gave him 
the right to change the beneficiary by surrendering his benefit certificate to the 
Supreme Lodge, which was required to cancel the original and issue a new certi- 
ficate in its place. The member surrendered his original certificate and mailed it 
to the lodge, with directions to issue a new one, in which his sister, instead of 
his wife, was to be the beneficiary. The member died before the original certi- 
ficate reached the Grand Lodge. Nevertheless the Court of Appeals held the old 
certificate was to be regarded as canceled, when it was properly ‘surrendered to 
the branch lodge, and that the’ death of the member did not operate to prevent the 
consummation of the surrender. To the same effect is the case of Donnelly y. 
Burnham, 86 App. Div. 228, 83 N. Y. S. 659. 

In Lahey v. Lahey, 174 N. Y. 146, 66 N. E. 670, 61 L. R. A. 791, 95 Am. 
St. Rep. 554, an original beneficiary certificate designated the wife as the bene- 
ficiary. Trouble arose, and the husband and wife separated; but the wife took 
away with her the benefit certificate. The husband then executed a writing, stat- 
ing he desired to change his certificate, so his wife should have $1,000, his mother 
$500, and his branch lodge $500. He sent this writing to the association, but did 
not surrender the original certificate, because his wife, who held it, refused to give 
it up. For this reason the association refused to issue a new certificate making 
the changes asked. The member died, and in an action to determine the right to 
the benefit fund it was held the change asked was operative, although the original 
certificate was not surrendered. 

The case of State Mut. Life Assur. Co. v. Bessett, 14 R. I. 54, 102 A. 727, L. 
R. A. 1918C, 961, is a very enlightening one, in which the decisions of various 
states are cited and discussed. In the Bessett Case an insured, who was given 
the right in the policy to change the beneficiary, filled a blank form furnished by 
the company, and delivered it to the general agent of the insurer, to be forwarded 
to the home office. This nomination of change of beneficiary did not reach the 
home office until after the death of the insured. The policy provided that: 

“Every change or designation must be made by written notice to the com- 
pany at its home office, accompanied by the policy, and will take effect only when . 
indorsed on this policy by the company.” 

A contest arose as to who was entitled to the amount of the policy, and the 
court held the proposed change of beneficiary became effective, although at the 
time of the insured’s death the policy had not reached the home office and the in- 
dorsement had not been made on the policy itself. After citing other cases, the 
court in its opinion said: 

“This. court, therefore, has unmistakably adopted the view that an insured may 
change a beneficiary under an insurance policy (having reserved the right to do 
so), by doing all that is required of him, to effect the change, or all that is possi- 
ble for him to do, although certain formal or ministerial acts of the officers of 
the insurer are not performed before the death of the insured.” 


In the case of Navassa Guano Co. v. Cockfield et al. (D. C.) 244 F. 222, the 
facts were substantially the same as in the case under consideration. The request 
for the change of the beneficiary had been duly executed and forwarded, together 
with the policy, to the insurer, but the insurer had not indorsed the change on the 
policy at the time of the death of the insured. The court said: 
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“The provision in the policy requiring or stipulating that the change of bene- 
ficiary should only take effect upon the indorsement of the change upon the policy 
by the company was intended for the benefit and protection of the company. The 
stipulation in the policy is that the insured may at any time while the policy is in 
forcd by written notice to the company at its home office change the beneficiary or 
beneficiaries under the policy. The policy mentions or requires no form or specific 
form for this notice; it simply requires written notice. This stipulation had been 
duly complied with by S. R. Cockfield, who had given written notice to the com- 
pany of the change of beneficiary, and the company had received it. It was the 
duty of the company upon its receipt at once to indorse the change of beneficiary 
on the policy. Their delay in so doing was due to their desire to have the notice 
of change of beneficiary made a little more formal upon the blanks customarily 
used by it. This may have been a convenience to the company, but was no part 
of the contract, and as a court of equity in such cases as this would hold that to 
have been done which ought to have been done, it will now hold that the change 
of beneficiary was, so far as this stipulation in the policy was concerned, sufficient- 
ly made as against all third parties, as against whom, if the question depended 
upon this alone, the defendant Reamer L. Cockfield would be entitled to hold the 
policy and its proceeds.” 

In the case of Reid v. Durboraw (C. C. A.). 272 F. 99, in discussing this ques- 
tion, the court says: 

“It is true that one named as beneficiary has no vested interest and is not 
entitled to notice of change; that the right to change a beneficiary is a property 
right of the assured, which in the case of insolvency the court can require him to 
exercise in favor of his creditors; * * * that the insurer has no discretion to re- 
fuse to indorse the change of beneficiary in the policy when the insured has sent 
the policy to the home office with a request for the change; that equity, considering 
that as done which ought to be done, will treat the change as actually made when 
the insured has done all that he could to meet the conditions ‘or change required 
by the policy; that the insurer may waive performance of the conditions required 
for the indorsement of the change on the policy.” 

The right to change beneficiaries reserved to the insured was not conditioned 
on the assent or approval of the insurance company, but was absolute in its 
terms. We therefore conclude that this change became effective in this case when 
the written demand was made and the policies delivered to the insurance company 
prior to the death of the insured. 

The fact that Mr. Hall, the insured, requested that five policies, of $9,000 
each, be issued in place and stead of three policies, of $15,000 each, we are of the 
opinion does not in any way change the conclusion we have reached. Such a 
change in no way enlarged or altered the liability or obligation of the insurance 
company. On the receipt of the request for the change, and the surrender of the 
original policies, the company made no objection to comply‘ng with the insured’s 
request. By its answer said insurance company does not question the right of 
the insured to have said policies changed as requested, and alleges its readiness to 
pay the amount of said policies to such persons or parties as this court may 
adjudge entitled to receive the same. 

[2] The remaining question to be disposed of is whether the defendant Shir- 
ley Gladys Hall, the grandchild born after the insured’s death, has any interest 
in the fifth policy of $9,000. The request to the insurance company asks for a 
policy of $9,000 payable “in a Jump sum in favor of the estate of the insured, so 
st utll be ready for indorsement upon the birth of the expected new grandchild,” 
It is very evident it was the purpose of the insured to make this policy payable to 
the grandchild born to be, and thus provide for her in the same manner he had 
provided for the other four grandchildren. The referee was disposed, if possible, 
to spell out some trust in favor of this grandchild, but is unablg to do so. 

The most that can be claimed is that the insured wished the policy made pay- 
able to his estate, so that he might, after the birth of the child, make her a bene- 
ficiary under it. Had the policy been actually issued as requested, it would still 
have been in the power of the insured to have carried out his intention or not 
as he may have chosen. The child would have had no legal right to have com- 
pelled her being made the beneficiary. An expressed intention of doing a thing 
cannot be the basis of a legal right. We conclude, therefore, the $9,000 in ques- 
tion must be paid ta the insured’s estate, and it will be for those interested in that 
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estate to carry out the wishes of the insured, or not, as they see fit or are able. A 
formal decision may be drawn in accordance with these views, ; 

In view of the peculiar circumstances of this case, we are of the opinion that 
costs should not be awarded to any party, and that the guardians ad litem should 
apply to the Special Term of this court for an allowance for their services. 


LIPP v. MUTUAL LIFE INS. CO. OF NEW YORK 
Supreme Court of Oregon. May 22, 1928.: 
7 Pacific Reporter 519. 

1. EVIDENCE—EVIDENCE OF REPUTATION RELATIVE TO QUES- 
TIONS OF PEDIGREE, MARRIAGES, BIRTHS, AND DEATHS IS 
ADMISSIBLE. 

Admission in evidence of reputation as applied to questions of pedigree, mar- 


riages, births, and deaths is recognized exception to general rule rejecting hearsay 
evidence. 


(For other cases, see Evidence, Dec. Dig. § 288.) 


2. EVIDENCE—REPUTATION EVIDENCE AS TO INSURED’S DEATH 
HELD INADMISSIBLE IN ACTION ON LIFE POLICY, WHERE EVI. 
DENCE TENDED TO PROVE RECENT DEATH AND ISSUE OF 
PLAINTIFF'S FRAUD HAD NOT BEEN RAISED. 

In action on life insurance policy, in which sole issue was whether insured 
was dead, and in which there was evidence of: facts and circumstances from which 
death could be inferred, admission of testimony relative to general reputation in 
family and community as to insuerd’s death held error as invading jury’s province, 
where question of plaintiff's fraud had not beer raised. 


(For other cases, see Evidence, Dec. Dig. § 288.) 
Department 2. 


Appeal from Circuit Court, Coos County; George F. Skipworth, Judge. 

Action by Bertha E. Lipp against the Mutual Life Insurance Company of New 
York. oo for plaintiff, and defendant appeals. Reversed, and remanded for 
new trial. 

Wallace McCamant, of Portland (McCamant & Thompson and Ralph H. King, 
all of Portland, on the brief), for appellant. 

Wm. T. Stoll, of Marshfield (J. W. McInturff, of Marshfield. on the brief), 

for respondent. 
_ Bet, J. Plaintiff had verdict and judgment in an action on an insurance policy 
issued by the defendant company on the life of her husband. The sole issue in 
the trial court was whether the insured was dead. It was the contention of the 
plaintiff that her husband had drowned in the Columbia river near Vancouver, 
Wash., on or about January 31, 1924. The defendant claimed that he was a fugutive 
from justice. There was testimony tending to support both theories. No motion 
for nonsuit or directed verdict was made challenging the sufficiency of the evidence. 
The plaintiff established a prima facie case, and it was proper to submit her case 
to the jury. 

The action was commenced about three years after the disappearance of John 
A. Lipp, the husband of plaintiff. The plaintiff and her son and daughter testified 
at the trial as to. the facts and circumstances surrownding the disappearance of the 
alleged deceased. Depositions of the father, mother, and sister of plaintiff's hus- 
band were also introduced in evidence, tending to-show that, if Lipp were alive, 
he would probably return to his family. On July 10, 1925, plaintiff instituted a 
suit for divorce against Lipp charging him with desertion. On April 22, 1926, how- 
ever, the suit was dismissed, when, as she says, she was convinced on account of 
the discovery of a skull in the river, that her husband was dead. 

[1, 2] Over the objection of defendant, plaintiff, in response to the question, 
“What is the reputation in the family of John A. Lipp as to whether he is dead 
or alive?” was permitted to answer, “They all think that he is dead.” She was 
also asked, “Do you know what the general reputation in the community in which 
John A. Lipp resided is as to whether or not he is dead or alive?” and in response 
answered, “It is that he is dead.” It is contended that the admission of this tes- 
timony constitutes reversible error. It is well established that the admission 0 
evidence of reputation as applied to questions of pedigree, marriages, births, and 
deaths is an exception to the geneial rule rejecting hearsay evidence. It is an exX- 
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ception founded upon necessity. When the death is of such recent occurrence 
that it is susceptible of proof by living witnesses, there is no occasion to resort to 
hearsay testimony. In the instant case, members of the Lipp family submitted to 
the jury for its consideration all of the facts and circumstances within their knowl- 
edge from which a reasonable inference of Lipp’s death could be drawn. The 
testimony relative to reputation in the family and community amounted, under the 
circumstances as disclosed by the record, to a substitution of the judgment of a 
witness for that of a juror. The vital point in the case was whether Lipp was 
dead or alive. It was prejudicial error to permit a witness thus to invade the 
province of the jury. In re Hurlburt’s Estate, 68 Vt. 366, SS Ay 72: 36-1, ROA, 
794; Metropolitan Life Insurance Co. v. Lyons, 50 Ind. App. 534, 98 N. E. 824; 
Denbo v. Boyd, 194 Mo. App. 121, 185 S. W. 236; Stein v. Bowman, 13 Pet. 209, 
10 L. Ed. 129; Fidelity Mutual Life Insurance Co. v. Mettler, 185 U. S. 308, 22 
S. Ct. 662, 46 L. Ed. 922. 

Counsel for plaintiff urges that the testimony relative to reputation of death 
in the family and community was introduced, not to establish the fact of death, 
but for the purpose of showing good faith of plaintiff and to refute the charge of 
fraud. In this connection it is significant to note that, at the time the questions 
were asked concerning reputation in the family and community, plaintiff’s good 
faith had not been put in issue, as the record of the divorce proceeding was in- 
troduced subsequent thereto. Reliance is had on Fidelity Mutual Life Insurance 
Company v. Mettler, supra, which holds such evidence to be admissible, not to prove 
death, but to refute a charge of fraud. In the Mettler Case, it was the contention 
of the insurance company that the insured and his sister had entered into a con- 
spiracy to defraud the company. Here there is no such contention; the defense 
being that Lipp is alive and a fugitive from justice. After a diligent search of! the 
authorities, we have found no case based on a similar state of facts which holds 
such evidence to be admissible. It is idle to argue that it was not prejudicial. It 
was directed to the vital point in the case. As stated in Pitts et al. v. Crane, 114 
Or. 593, 236 P. 475; 

“When prejudicial error affirmatively appears on the face of the record, this 
court cannot presume that it is harmless.” 

_We see no merit! in other assignments of error, but, for reasons stated, we are 
obliged > reverse the judgment in favor of plaintiff and remand the cause for a 
new trial. 


Rand, C. J., and Bean and Coshow, J., concur. 


SIPP v. PHILADELPHIA LIFE INS. CO. 
Supreme Court of Pennsylvania. May 7, 1928. 
142 Atlantic Reporter 221. 


4, INSURANCE—INSURER HELD JUSTIFIED BY STATUTE AND POL- 
ICY IN REDUCING SUM PAYABLE TO AMOUNT PURCHASABLE 
BY PREMIUM PAID AT CORRECT AGE OF INSURED MISSTATING 
AGE IN APPLICATION (ACT JUNE 23, 1885 [P. L. 134]). 

Under Act June 23, 1885 (P. L. 134), and life insurance policy incontestable 
after one year, subject to condition that, if insured’s age were misstated, amount 
payable should be sum which premium actually paid would have purchased at cor- 
rect age, insurer was justified in reducing sum payable to such, amount, where 
insured’s age was misstated. 

(For other cases, see Insurance, Dec. Dig. § 517.) 
>. INSURANCE—INCONTESTABLE CLAUSE HELD NOT WAIVER OF 

RIGHT TO COMPLAIN OF MISSTATEMENT OF INSURED’S AGE, 

IN VIEW OF CONDITION LIMITING RECOVERY IN SUCH CASE. 
_. _Incontestable clause in life insurance policy held not a waiver of insurer’s 
right to complain of insured’s misstatement of date of her birth, in view of con- 
dition under same heading that amount pdyable, if insured’s age were misstated, 
should be sum which premium paid would have purchased at correct age; such 
Clauses not being inconsistent. 


(For other cases, see Insurance, Dec. Dig. § 517.) 
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7. INSURANCE—TABLES SHOWING AMOUNT OF INSURANCE pyp. 
CHASABLE FOR PREMIUM PAID AT INSURED’S CORRECT AGE 
HELD ADMISSIBLE, THOUGH NOT ATTACHED TO POLICcy, 
WHERE INSURED MISSTATED AGE (PA. ST. 1920, § 12399.) 

Act May 11, 1881, P. L. 20 (Pa. St. 1920, § 12399), prohibiting receipts in eyi. 
dence of application for insurance and insurer’s constitution or by-laws, unless 2- 
tached to policy, does not require rejection of unattached tables, showing amount 
of insurance purchasable for premium paid at insured’s correct age under insurer's 
practice, rules, and custom, where insured misstated her age in application; such 
proof not being of regulation limiting liability, but merely of tabulation showing 
results based on determined figures as to age and premium paid. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 


Appeal from Court of Common Pleas, No. 1, Philadelphia County; Harry §. 
McDevitt, President Judge. 

Action by Katherine v. Sipp against ‘he Philadelphia Life Insurance Company, 
From an order discharging a rule for judgment, plaintiff appeals. Affirmed. 

Argued before Frazer, Walling, Simpson, Kephart, Sadler, and Schaffer, JJ. 

Robert v. Bolger, of Philadelphia, for appellant. 

Russell Duane (of Duane, Morris & Heckscher) and Edward J. Boughton, 
both of Philadelphia, for appellee. 

SADLER, J. The defendant company executed, on January 6, 1911, a policy of 

insurance for $3,000 on the life of Julia Lynch, in which her daughter, Katherine 
Sipp, the present plaintiff, was named as beneficiary. In the application, the moth- 
er stated her age to be 50, and on this basis the annual premium was fixed. Prior 
to her death on March 7, 1919, she borrowed from the company $423, and this sum 
was not repaid during lifetime. Atter the decease of Mrs. Lynch, the beneficary 
named made prompt demand for payment of the insurance, and, upon failure of 
defendant to comply, brought this suit. The defense interposed was a denial of 
liability for the full sum of $3,000, claiming that the insured had misrepresented 
her date of birth when the contract was made, being at that time in fact 65, and, 
under the terms of the policy, the beneficiary was therefore entitled to such 
amount only as could have been purchased for the premium charged, had a cor- 
rect statement of the facts been given, a total of $1,585. After deducting the loan 
from this amount the balance was tendered in’ satisfaction of further claim. From 
the order, discharging a rule for judgment for want of a sufficient affidavit, plain- 
tiff has appealed. 
; 1-3] The complaint here made is directed to the refusal to enter a summary 
judgment, and the action of the court below must be sustained, unless it appears 
to have been based on a plain error of law. Yentis v. Mills, 291 Pa. 591, 140 A. 
530. The merits of the controversy are not to be reviewed in such cases, nor 
will the legal questions ordinarily be discussed until an opportunity is had to fully 
develop the evidence at trial. Brown v. Unger, 269 Pa. 471. It is only when the 
right to relief is clear, assuming the facts set forth by defendant to be true, that 
we will reverse. Appellant claims error was committed in holding that any legal 
defense has been interposed, and it is the correctness of this assertion we afe 
asked to consider. 

[4] The policy upon the life of Mrs. Lynch provided for the payment of a 
fixed sum at death, less indebtedness due the company, in case the annual premiums 
named were paid. This, with the application attached, in which the insured rep 
resented her age to be 50, constituted, by express stipulation, the entire contract 
between the parties. By the former, it was provided that: 

“This policy shall be incontestable, except for nonpayment of premiums, after 
one year from its date,” 

—subject, however, to the following condition set forth under the same heading: 

“If the age of the insured has been misstated, the amount payable hereunder 


shall be such a sum as the premium actually paid would have purchased at the 
correct age.” 


The affidavit of defense averred the age of Mrs. Lynch was 65 when the con- 
tract was entered into, and, under “the practice, rules, and custom” of the com- 
pany, the amount of premium actually charged and paid would have purchased 
insurance to the amount of $1,585 only, had the true facts been set forth. 

Prior to the Act of June 23, 1885 (P. L. 134), a misrepresentation as to ag® 
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though sincerely made, would have been ground for forfeiture of the policy (U. 
B. Mut. Aid Soc. v. White, 100 Pa. 12), and this was true even thereafter where 
the insurer was a beneficial association. Dinan v. Supreme Council, 201 Pa. 363, 
30 A. 999; Alta Friendly Society v. Brown, 8 Pa. Super. Ct. 267. The legislation 
referred to protected the policy holder by providing that, if the wrong date of 
birth had been given in good faith, the company should “not be required to pay 
the face value of the policy, but such sum as the premium paid would have pur- 
chased at the applicant’s real age at the time of effecting the insurance.” The con- 
tract before us was written on January 6, 1911, while this statute was in force, 
but went further in permitting a recovery on the corrected basis, irrespective of the 
honesty of the insured in making the representation. Later (Act June 1, 1911, 
P. L. 581, § 25, subd. 5 [Pa. St. 1920, § 12259, subd. 5]), the privileges of the 
insured were similarly extended in all cases of incorrect statements of age, and 
provision was made for adjustment of payment under such circumstances. The 
General Insurance Law of 1921 (May 17, 1921, P. L. 682, 720, § 410, par. e. [Pa. 
St. Supp. 1928, § 12490b410, par. e]) requires a like stipulation inserted in every 
life policy. In the present instance we find the company’s demand that its payment 
be on the basis of the true age, sustained not only by statutory direction, but by 
an express condition of the contract itself. Unless other considerations make the 
suggested correction of the amount due inapplicable, the defendant was justified 
in reducing it to the sum admitted to be owing. 

[5, 6] It is first-insisted that there was a waiver of the right to complain of 
the misstatement as to date of birth, as the policy is made incontestable after one 
year. Under the same heading there appears a limitation of liability in providing 
for the adjustment of the sum payable in case of error. If such stipulation did not 
appear, it might well be that the statutory provision for correction could not be 
enforced, for the parties could agree that no defense whatsoever should be inter- 
posed, and, unless in contravention of some rule of public policy, the contract would 
control. Such was the situation disclosed in Central Trust Co. v. Fidelity M. L. 
I. Co, 45 Pa. Super Ct. 313, and in which the distinction is drawn between the 
case there presented and one where the policy showed an intent to permit a correc- 
tion’ for misstatement, though the time for contest was limited, as appeared in 
Doll v. Prudential Ins. Co., 21 Pa. Super. Ct. 434. What was said by the court 
in the last-cited decision is applicable here. 

The incontestability clause and the one fixing the amount of recovery in case 
of misstatement of age are not inconsistent. The like question has been the sub- 
ject of discussion when there appeared a stipulation against liability in case of sui- 
cide (Stack v. Union Life Ins. Co., 134 Pa. 45, 19 A. 703, 7 L. R. 576, 19 Am. St. 
Rep. 674; Hall v. Mutual Reserve Fund, 19 Pa. Super. Ct. 31), relieving from res- 
ponsibility when loss occurred as a result of performing an immoral act (Mc- 
Creighton v. Am. Catholic Union, 71 Pa. Super. Ct. 332), or designating the time 
for bringing suit (Brady v. Prudential Ins. Co., 168 Pa. 645, 32 A. 102; Mack v. 
Conn. G. L. Ins. Co. [C. C. A.] 12 F. (2d) 416). In all such instances the pro- 
visions, also made part of the agreement, have been enforced, notwithstanding the 
insertion of a stipulation limiting the right to contest. In view of the contract of 
the parties here presented, the defendant has the right to adjust the sum payable 
so as to accord with the amount of insurance purchasable by Mrs. Lynch for the 
premium paid, based on her correct date of birth, which, for present purposes, we 
must assume to have been 65, as set forth in the affidavit. 

[7] It is urged, however, that the defendant is without power in the present 
instance to take advantage of the wrong of the insured, since the policy and the 
attached application fail on their face to set forth the amount of insurance pur- 
chasable for the premium fixed by one aged 65, and that this sum cannot be deter- 
mined by extrinsic evidence, proof of the tables in force definitely determining 
this fact, or “the practice, rules, and custom of the company.” This contention 
rests upon appellant’s construction of the Act of May 11, 1881 (P. L. 20 [Pa. 
St. 1920, § 12399]), which safeguarded the interests of the insured by directing 
that, to be effective, limitations of liability must appear in the policy or papers ap- 
pended and be made part thereof. This statute provided that “the application of 
the insured or the constitution, by-laws or other rules of the company,” should 
be affixed to the contract, “and, unless so attached and accompanying the policy, 
No such application, constitution or by-laws shall be received in evidence, in any 
controversy between the parties to, or interested in, the said policy, nor shall such 
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application or by-laws be considered a part of the policy or contract between such 
parties.” This statute, in force when the present agreement was made, though re- 
quiring that the “rules” of the company shall be appended, does not provide that 
proof of their contents should not be received, if there was a failure to affix them, 
and there was no statutory requirement that they should be, as a condition to their 
admissibility as proof, until 1921. General Insurance Law May 17, 1921, P. |, 
682, 701, § 318 (Pa. St. Supp. 1928, § 12490b318). This last-named legislation has 
no application to the contract before us. 

Since the constitutionality of the Act of 1881 was upheld (Hebb v. Kittanning 
Ins. Co., 138 Pa. 174, 20 A. 837), this court has frequently sustained the refusal 
to receive in evidence the charter, constitution, or by-laws of insurance companies, 
by means of which the liabilities of the parties were defined, when not attached to 
the policy, and a reference to the decisions would serve no good purpose. In no 
case, except one to be later referred to, has proof‘of a standard, such as now in- 
volved, fixing, as required by both contract and statute, the amount payable where 
the premium was based on an incorrect statement of age, been questioned. The 
Statute provides only for the rejection of unattached constitutions and by-laws, 
limiting liability, but does not make rules inadmissible. None of the Acts of, 1885, 
1911, or 1921, already referred to, required that such tables be affixed, though in 
the last of these it is directed that many matters, deemed essential for a proper 
understanding by the insured of his rights, be set forth, such as tables showing loan 
and surrender values after 3 years, the term of extended insurance if payment of 
premiums ceases, and other options (section 410 [Pa. St. Supp. 1928, § 12490b410]). 
It will be noted that reserve values, not found in the policies, were accepted without 
discussion in Starck v. Union Ins. Co., supra, and also calculations showing the 
amount of insurance purchasable at the correct age of deceased in Doll v. Pru- 
dential Ins. Co., supra. 

Appellant relies upon Mitchell v. Pa. Mut. L. Ins. Co., 90 Pa. Super. Ct. 426, 
as authority for the proposition that there can be no adjustment based on the true 
facts as to date of birth, unless there be affixed to the contract schedules showing 
the exact value which the fixed premium could have earned if the truth had been 
disclosed. A statement to this effect is found in the decision referred to, but an 
examination will show that the case turned on the fact that the insured, was above 
the age when any insurance could have been purchased, the company limiting its 
risks to those under 60, and, since “the premiums paid could not have purchased 
any insurance at the true age, it did not involve a merq matter of reduction, but a 
contest of the entire amount, which the clause relating to incontestability prohibited.” 
The further suggestion that tables showing the amount purchasable in years other 
than that fixed by the insured as the correct one may be considered a dictum. 

The act of 1881 was intended to protect against some wrongful concealment 
by the company of a condition affecting liability: that of 1885 made it liable even 
though misled by the insured, if he acted in good faith, and later legislation pro- 
vided likewise, even though the honesty of the insured was not made evident. Both 
the contract and the statutes provided for readjustment, and no provision for at- 
taching tables to meet possible contingencies, arising from mistakes of the insured 
himself, appears. The legislation in force, when this contract was made, did not 
prohibit the admission in evidence of “rules” of the company, not part of the con- 
stitution or by-laws, and there is therefore no bar in the present case against show- 
ing, on trial, “the practice, rules, and custom” to fix, by definite mathematical cal- 
culation, the amount of insurance purchasable for a given sum at a certain age. 
The proof here suggested by the affidavit of defense would not fairly be held to 
come within the meaning of the statute, as a regulation limiting liability, but is 
merely a tabulation showing results based on determined figures as to age and 
premium paid. 

To hold the contrary would either negative the provision for adjustment 'in case 
of misstatement of date of birth, as provided by statute, and since 1921 necessar* 
ily embodied in all contracts of insurance, or would make necessary the affixing 
to each policy of a calculation indicating the amount of insurance purchasable for 
the premium designated covering each year from that named as correct by the in- 
sured to the possible end of life. It would further require, for the company’s pro- 
tection, the annexing of a tabulation, for each of these periods, of the loan and 
surrender values, as well as the extended insurance allowable in case of defaults. 
Though the preparation of such document would be possible, it is not practicable, and 
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would tend to confuse the insured, when the statutory purpose was to protect him 
against his own mistakes. The issuance of such contracts and attached exhibits, 
to meet the contingency of possible errors, honest or otherwise, of the insured, 
could not have been in contemplation of the Legislature when we consider the act 
was passed for his protection against the company’s possible wrongdoing. The 
amount payable in case of mistatement of date of birth is determinable by fixed and 
definite standards, not subject to shifting or evasion by the company, and proof 
of tables showing these results is admissible where made necessary by the insured’s 
incorrect representation of the facts. It follows that the affidavit in the present 
case presents a meritorious defense, and summary judgment for the plaintiff was 
properly refused. 
The order appealed from is affirmed. 


AMERICAN NAT. INS. CO. v. WIGGINS et al. (No. 1642.) 
Court of Civil Appeals of Texas. Beaumont. March 8, 1928. 
4 Southwestern Reporter (2d) 595. 

1. INSURANCE—STIPULATION IN POLICY REQUIRING GOOD HEALTH 
OF INSURED ON DATE POLICY IS DELIVERED IS VALID. 
Stipulation in a life or health insurance policy to effect that no obligation shall 

exist against insurer, unles§ the insured is in good health on date policy is delivered, 

is valid. 
(For other cases, see Insurance, Dec. Dig. § 136[4].) 


2. INSURANCE—IN ABSENCE OF ESTOPPEL OR WAIVER, INSURER 
IS NOT LIABLE UNDER POLICY REQUIRING GOOD HEALTH OF 
INSURED IN CASE INSURED IS NOT IN GOOD HEALTH. 

Under policy requiring insured to be in good health on date policy is delivered, 
policy does not become effective and no liability attaches thereunder in case in- 
sured is not in good health on date of delivery, unless insurer is estopped from 
urging such defense or waives such stipulation. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


3. INSURANCE—INSURER ACCEPTING PREMIUMS AFTER DISCLOS- 
URE OF INSURED’S TRUE PHYSICAL CONDITION, WAS ESTOP- 
PED TO ASSERT DEFENSE UNDER CLAUSE REQUIRING GOOD 
HEALTH OF INSURED. 

_ Insurer under nonmedical insurance policy accepting premiums from insured 
after a full and complete disclosure to insurer of true physical condition, thereby 
inducing insured to believe and rely on fact that insurer would pay sum of policy 
in event of death to beneficiary, was estopped to assert d€fense under provision 
of policy requiring insured to be in good health on date policy was delivered. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Hardin County Court; A. L. Bevil, Judge. 

_ Suit by Elyot Wiggins and husband against the American National Insurance 

Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Conley, Renfro & Keen, of Beaumont, for appellant. 

Smith, Crawford & Combs, of Beaumont, for appellees. 

WaLKER, J. This was a suit by appellee Elyot Wiggins, as beneficiary of a 
non-medical insurance policy issued by appellant on the life of Arleavy Smith. The 
policy was for $280. Judgmerit was rendered in favor of appellee for the relief 
prayed for. 

The case is before us on conclusions of fact and law, without a statement of 
facts. Appellant defended on the ground that the policy was not to become effec- 
tive unless the insured on the date of its delivery was “in good health,” and, as a 
defense under that condition of the policy, pleaded she was not in good health on 
the date the policy was delivered. 

Appellee replied by plea of estoppel, to the effect that the insured gave appel- 
lant’s agent and inspector a full and trud statement of the condition of her health; 
that he made due report of these facts to appellant, and with knowledge of the 
true state of the health of the insured, the policy was executed and delivered and 
subsequent premiums collected as they matured to the date of her death. 

_ The court found that the policy contained the standard provision that no ob- 

ligation was to exist on account of the delivery of the policy unless on said date 

the insured was “in good health, any statement of any agent to the contrary not- 
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withstanding.” The court further found in support of the plea of estoppel that 
the insured, Arleavy Smith, gave a fair and accurate statement of her physical 
condition to the agent and inspector of appellant at the time the application was 
taken; that it was the duty of these agents to determine to the best of their knowl- 
edge and ability the physical condition of the insured, and “to make report of 
same to the insurance company, and that the agent and inspector complied with 
their duty in this case”; that appellant did not require the insured to submit to 
medical examination, but issued the policy without examination; that the insured 
never received a copy of the application; that with the knowledge of the true con- 
dition of the health of insured the policy was executed and delivered, and that ap- 
pellant collected the weekly premiums on the policy from the date of its execution 
and delivery until her death. On these conclusions of fact the court made the fol- 
lowing conclusion of law in support of its judgment: 

“The American National Insurance Company having induced the said Arleavy 
Smith to make payment of premiums and having issued said policy of insurance it 
accepted premiums thereon from said Arleavy Smith after a full and complete dis- 
closure by her to said company of her true physical condition and the insurance 
company having by its own act induced the said Arleavy Smith to believe and rely 
upon the fact that it, the said company, would pay the sum of $280 in the event 
of her death to the beneficiary named in said policy, said insurance company is 
estopped to plead the condition of health of said Arleavy Smith at the time of 
making of her application and at the time of the delivery of her policy as a de- 
fense to plaintiff’s cause of action.” 

[1-3] The stipulation in a life or Lealth insurance policy to the effect that no 
obligation shall exist against the insurer unless the insured is “in good health” on 
the date the policy is delivered, is valid. In such a case if at the time the policy 
is delivered the insured is not in fact “in good health,” the policy does not become 
effective and no liability attaches thereunder, and the insurer may defeat recovery 
thereon by pleading and proving such facts, unl-ss he be estopped from urging such 
defense or waives said stipulation. Southern Surety Co. v. Benton (Tex. Com. 
App.) 280 S. W. 551; American National Insurance Co. v. McKellar (Tex. Civ. 
App.) 295 S. W. 628, and authorities therein cited. In the Benton Case it was 
affirmatively stated by the Commission of Appeals that the stipulation of the policy 
relied upon in this case as a defense against liability could be waived, and that 
the insurer could be estopped from asserting it. The facts found by the trial 
court fully support the plea of estoppel. It was said by the Supreme Court of 
the State, speaking through Judge Stayton, in Wagner v. Insurance Co., 92 Tex. 
549, 50 S. W. 569: 

“To deliver a policy with full knowledge of facts upon which its validity may 
be disputed, and then to insist upon these facts as grounds of avoidance, is to at- 
tempt a fraud. This the courts will neither aid nor presume; and when the al- 
ternative is to find this, or to find that, in accordance with honesty and fair deal- 
ing, there was an intent to waive the known ground of avoidance, they will choose 
the latter. Such an issue is tantamount to an assertion that the policy is valid at 
the time of delivery and is a waiver of the known ground of invalidity.” 

In the Benton Case relied upon by appellant, the Commission of Appeals found 
that the soliciting agent, Harris, had no authority from his company except to so- 
licit and receive applications for insurance and forward them to the company, and 
to deliver such. policies as might be issued by its cormpany on the applications for- 
warded by him and to collect the initial premium thereon and forward same to his 
company. In this case the trial court found that it was the duty of the inspector 
to solicit the information that was actually given him by Arleavy Smith and to 
report such information to his principal, and that he complied with his duty in 
this case. This constitutes a clear distinction between these two cases. 

On the conclusion that the appellant was estopped to assert the defense relied 
upon, the judgment of the trial court is affirmed. 
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WICHITA HOME INS. CO. v. MONTGOMERY (No. 2891.) 
Court of Civil Appeals of Texas. Amarillo. Oct. 26, 1927. 
Rehearing Denied Dec. 14, 1927. Petition for Writ of Error Refused April 11, 1928. 
4 Southwestern Reporter (2d) 1041, 
1. INSURANCE—WHETHER NOTICE OF ASSESSMENT WAS MAILED 

TO ASSURED HELD FOR JURY. 

Whether any notice of assessment, levied by directors of mutual insurance as- 
sociation on death of member in assured’s class, was mailed to assured as required 
by life insurance policy, held for jury on conflicting evidence in action on policy. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


2, INSURANCE—INSURER ASSERTING FORFEITURE OF POLICY FOR 
NONPAYMENT OF ASSESSMENT MUST SHOW DUE LEVY AND 
NOTICE THEREOF. 

It was incumbent on mutual insurance association, asserting forfeiture of life 
policy for nonpayment of assessment, to show that such assessment was duly levied 
by directors and notice thereof given assured as prescribed by policy. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 


3. INSURANCE—NOTICE OF ASSESSMENT MAY BE PROVED BY CUS- 
TOM OF INSURER’S MAILING OFFICIAL, BUT MUST BE SHOWN 
TO HAVE BEEN PROPERLY STAMPED AND RECEIVED BY POS- 
TAL AUTHORITIES. 

Required notice of assessment to assured may be proved by evidence of cus- 
tom of official mailing notices, though he had no independent recollection of par- 
ticular notice, but inference so arising may be refuted, and it must be shown that 
notice was properly stamped and reached postal authorities. 

(For other cases, see Insurance, Dec. Dig. §§ 817[2], 819[2].) 


4, INSURANCE—INSURER’S CUSTOM TO NOTIFY POLICY HOLDERS 
BEFORE FORFEITING POLICY FOR NONPAYMENT OF DUES AND 
ASSURED’S KNOWLEDGE THEREOF HELD FOR JURY. 

In action against mutual insurance association on life policy, evidence held suf- 
ficient to take to jury issue of defendant’s custom to, notify policy holders 15 days 
before forfeiture of policy for nonpayment of dues and assured’s knowledge of 
such custom. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


5. INSURANCE—INSURER HELD ESTOPPED BY CUSTOM AND 
AGENT’S STATEMENTS AS TO NOTICE OF FORFEITURE AND 
PERIOD COVERED BY DUES PAID TO DEFEAT RECOVERY ON 
LIFE POLICY FOR NONPAYMENT OF DUES. 

_Where plaintiff, in action on life insurance policy, properly pleaded estoppel 
against defendant by custom and statements of its representatives when applica- 
tion was made and policy issued, and jury found on testimony not attacked as 
insufficient that it was defendant’s custom to notify policy holders 15 days before 
forfeiture of policy for non payment of dues, and that defendant’s agents represent- 
ed to assured that payment made when policy was issued covered all dues until 
certain date after assured’s death, defendant was estopped to defeat recovery for 
failure to pay semi-annual dues six months prior to such date. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 


6. INSURANCE—INSURER OR AUTHORIZED AGENT, BY CUSTOMARY 
DEALINGS INDUCING BELIEF THAT PUNCTUAL PAYMENT OF 
PREMIUMS WILL NOT BE INSISTED ON, WAIVES FORFEITURE. 
_ Insurance company or its authorized agent, inducing honest, reasonably founded 

belief in policy holder’s mind that strict compliance with stipulation for punctual 

Payment of premiums will not be insisted on, by habits of business, declarations, 

customs, or other course of conduct, will be deemed to have waived right to claim, 

or estopped itself to enforce, forfeiture for nonpayment of premiums as stipulated, 
though policy also provides that agents cannot waive forfeiture. 
(For other cases, see Insurance, Dec. Dig. § 755[4].) 

8. INSURANCE—FRATERNAL INSURANCE ASSOCIATION IS SUBJECT 
TO PRINCIPLES OF EQUITABLE ESTOPPEL. 

A fraternal insurance association is as much subject to operation of principles 
of equitable estoppel as any other association or indiidual. 
(For other cases, see Insurance, Dec. Dig. § 755{[1].) 
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9. INSURANCE—INSURER HELD BOUND BY SOLICITING AGENTs 
STATEMENTS AS TO CUSTOM OF NOTIFYING ASSURED BEFORE 
FORFEITURE FOR NONPAYMENT OF DUES AND TIME COVERED 
BY DUES PAID. 

Insurance company, whose manager testified that company had agency force, 
working exclusively for it and authorized to take policies and applications, and 
that he knew agents who secured assured’s application and issued policy to him, 
as such agents testified without objection, held bound by their statements and dec- 
larations to assured as to insurer’s custom of notifying policy holders 15 days be- 
fore forfeiting policy for nonpayment of dues and time covered by dues paid when 
policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 755[2].), 


11. INSURANCE—ADMISSION OF TESTIMONY OF ASSURED’S BROTH- 
ER THAT HE WOULD HAVE PAID ASSESSMENTS HAD HE 
KNOWN OF THEM HELD NOT REVERSIBLE ERROR, IN ABSENCE 
OF SHOWING THAT ASSURED WOULD NOT HAVE PAID THEM IF 
NOTIFIED. 

In action on life insurance policy, admission of testimony of assured’s brother, 
who lived and had joint bank account and kind of partnership with assured, that 
he never received any notices of assessments without responding thereto and would 
have paid any assessment due on policy had he known of them, held not reversi- 
ble error, in absence of showing that assured intended to permit policy, to lapse or 
was unable or unwilling to pay assessments had he received notice thereof. 

(For other cases, see Insurance, Dec. Dig. § 818[3].) 

Appeal from District Court, Wichita County; W. W. Cook, Judge. 


Action by Laura Belle Montgomery against the Wichita Home Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

Davenport & Crain, of Wichita Falls, for appellant. 

Weeks, Morrow, Francis & Hankerson and Neal Powers, all of Wichita Falls, 
for, appellee. 

Jacxson, J. This suit was instituted by the appellee Laura Belle Montgomery, 
a widow, in the Seventy-Eighth district court of Wichita county, Tex., against the 
appellant, the Wichita Home Insurance Company, a local mutual aid association. 

Appellee alleges that on the 10th day of March, 1925, for a valuable considera- 
tion, the appellant issued to John Lewis Montgomery a policy of insurance upon 
his life, the provisions of which were substantially as follows: That the appellant 
would pay to the order of Laura Belle Montgomery, the mother of assured and 
beneficiary in said policy, the sum of $1 for each member in good standing of said 
mutual aid association, at the time of the death of the assured, if he should be in 
good standing at such time, but said amount was not to exceed $1,000; that the 
assured, John Lewis Montgomery, should pa,y, within 15 days of the date of the 
call therefor, the assessments of $1.10 levied by the directors of the appellant, upon 
the death of any member in “class D,” to which class the assured was assigned, 
and also pay $3 per year to appellant as annual dues; that appellant should mail 
a written or printed notice properly stamped, addressed, and mailed, to the assured 
at his last address, of each assessment, as made, and that said certificate or policy 
of insurance should be subject to all of the laws of the company or orders of the 
board of directors in force at the time of the issuance of the certificate of insur- 
ance or that might thereafter be enacted. 

Appellee further alleges that John Lewis Montgomery died on or about the 
6th day of July, 1925, and at the time of his death he had in all things complied 
with the provisions and terms of the policy of insurance; that there were more 
than 1,000 members in the class to which the assured belonged at the time of his 
death, and appellant was bound and obligated to pay the appellee the sum of $1,000, 
for which demand had been made, more than 30 days prior to the filing of the 
suit, but which sum, or any part thereof, the appellant had failed and refused to 
pay. 

The appellant answered by general demurrer, special exceptions, and general 
denial; admitted the execution and delivery of the policy to John Lewis Mont- 
gomery, in which it promised to pay to the order of; Laura Belle Montgomery, the 
appellee, $1 for each member in good standing at the time of the death of the as- 
sured, said amount not to exceed $1,000, on the condition that the assured was in 
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good standing at the time of his death; that the assured was not in good stand- 
ing at the time of his death, as he hadfailed to pay assessment No. 13 within the 
15 days allowed for the payment thereof and had failed to pay the assessment of 
$1.50 for semi-annual dues, as provided by the Constitution and by-laws of the 
association, as a membership fee; that, by virtue of his failure to pay assessment 
No. 13, and his membership dues, he was not in good standing at the time of his 
death, and the company was not liable on said certificate or policy of insurance. 

By supplemental petition, in reply to appellant’s answer, the appellee pleaded 
general demurrer and general denial and alleged that assessment No. 13 was not 
a legal assessment; that no rotice of such assessment had been given to the as- 
sured or to the appellee, and that no attempt was made by the appellant to notify 
either appellee or the assured that such assessment had been made; that, prior to 
and at the time of the issuance of the policy, both appellee and the assured were 
informed by the agents of appellant that the $3 annual dues charged as a member- 
ship fee was payable on December Ist of each year; that appellee and assured were 
also informed that the initial fee which was paid at the time of the issuance of 
the policy paid all membership fees and annual dues accrued or to accrue up to 
December 1, 1925; that they were also informed that notice of all payments for 
annual dues and for assessments arising on the death of a member would be given 
by mail 15 days prior to the last date on which such payments could be made; 
that appellee and assured were both familiar with the custom of appellant to send 
out such notices, and that they relied upon such custom and upon the promises 
made to them that such notices would be sent out by appellant; that, if such state- 
ments were not true, such representations were made by the agents of appellant 
with the fraudulent intent of defeating the rights of the assured and appellee un- 
der the policy; that such representations were relied upon, and the appellant has 
thereby estopped itself from urging as a defense that the annual dues or assess- 
ment No. 13 had not been paid. 

In response to special issues submitted by the court, the jury found, in effect, 
that the agents of appellant represented to the assured that the down payment of 
$10 would cover all dues until December 1, 1925; that the appellant did not, 15 
days prior to declaring the policy of assured forfeited, deposit in the United States 
post office notice properly addressed to the assured, notifying him that assessment 
No. 13 was due and payable; that, if such notice had been deposited in the post 
office, properly addressed to assured, such assessment would have been paid prior 
to the date the policy was declared forfeited. 

In response to special issues requested by the appellee and submitted by the 
court, the jury found in effect that it was the custom of the appellant to notify 
its policy holders 15 days prior to the forfeiture of a policy of the failure to pay 
annual dues, and that such dues were due and payable; that the assured knew of 
this custom; that no such notice was deposited by appellant in the mail, addressed 
to assured at his last-known address, notifying him that the semiannual dues of 
$1.50 was due and payable on or before June 1, 1925; that, if such notice had been 
so mailed, the payment of the semiannual dues of $1.50 would have been made. 

On these findings of the jury, judgment was entered in favor of appellee 
against appellant for the sum of $1,000, with interest thereon at the rate of 6 per 
cent per annum from January 1, 1926, and for costs, from which judgment this ap- 
peal is prosecuted. 

_ [1] The appellant, in its first and third propositions, urges as error the ac- 
tion of the trial court in refusing its requested peremptory instruction, because 
the policy sued on provided that in giving notice of an assessment it should not be 
necessary for the company to do more than mail a written or printed notice, 
Properly stamped and addressed, to the assured at his last-known address, and that 
failure to pay such assessment within 15 days from the date of the call therefor 
should forfeit all claims of assured under the policy, and that the testimony dis- 
closed that notice of assessment No. 13 was properly stamped, addressed, and 
a to the assured at his last-known address, and that such assesment was never 

The provisions of the policy necessary to a disposition of this appeal are: 

“That he or she agrees to pay assessments levied by the directors of this com- 
pany of $1.10 upon the death of any member within fifteen days of date of call 
for same, and $3.00 per year for expenses, as needed. $1.50 is to be paid by June 
Ist and $1.50 by December Ist of each year, and agrees further that failure to pay 
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any assessment so levied within fifteen days from date of call, or to pay said year- 
ly dues on or before June lst and December Ist of each year shall forfeit all claims 
as a member of the company.” 

“That it shall be the duty of each member to keep the secretary of the Wichita 
Home Insurance Company informed of the post office address of such member, 
and in giving notice of any assessment it shall not be necessary for the Wichita 
Home Insurance Company to do more than mail a written or printed notice prop 
erly stamped and addressed to such member, at his or her last address.” 

The record discloses that the appellee, the deceased, and his brother, Alvin Ed- 
win Montgomery, lived on a farm, and that their address was Burkburnett, Tex, 
and that the number of the post office box in which they had their mail delivered 
was 568, and that each of them received their mail in said box at the post office 
in Burkburnett, and that this was the address and the number of the post office 
box given to the appellant by deceased, which had not been changed; that the ap- 
pellee, the deceased, and his brother lived together and farmed the same place, had 
a joint bank account, in which they placed their earnings, and upon which they all 
drew checks for the payment of their obligations; that the appellee, the deceased, 
and his brother each made application to appellant for insurance at the same time 
and each was issued a policy. The testimony tends to show that neither of the 
three parties ever received the notice of assessment No. 13, 

Mr. Edgar P. Haney, the manager of the appellant company, during the times 
involved in this controversy, testified in detail that the company installed an ad- 
dressograph about February, 1925, and that on assessment No. 13 he checked the 
notices with the young lady operating the machine, and a notice was addressed to 
the assured, “Burkburnett, Tex., Box 568;” that the cards on which notices are 
sent out are United States post cards and are mailed under the supervision of the 
cashier in the office; and that he did not handle the mailing of cards personally, 
The cashier of the company did not testify, nor did any other person testify, that 
the notice of assessment No. 13 was deposited in the post office to be transmitted 
to the assured. This testimony in our opinion, was sufficient to present an issue of 
fact for the determination of the jury, as to whether or not any notice had been 
mailed to the assured. 

(2, 3] “Having asserted a forfeiture, it was incumbent upon the association 
to show it. To do so, it must have shown that assessment No. 23 had been duly 
levied by its board of directors.as prescribed both in the certificate and in the by- 
laws of said association; that notice thereof had been given, as prescribed, to such 
member; and that such member had failed to pay the assessment. Of necessity, 
notice of an assessment made upon the membership by the board of directors must 
be given the members before they could be held liable thereon, and the method pre- 
scribed for giving such notice must be pursued. 32 C. J. 1218. 1223; Mutual Re- 
serve Fund Life Ass’n v. Hamlin, 139 U. S. 297, 11 S. Ct. 614, 35 L. Ed. 167. And 
as stated in 14 R. C. L. 985: ‘Where notice is required in order to establish a for- 
feiture for nonpayment of premiums, the burden is on the insurer to show that 
required notice was given. Such notice may be proved by evidence of the custom 
of the official mailing notice, even if he had no independent recollection of the 
particular notice though the inference so arising may be refuted; but it must be 
shown that the notice, if mailed, was properly stamped, and that it found its way 
into the custody of the postal authorities, and evidence of its nonreceipt may be 
received for the purpose of showing that it was not mailed.’” Winters Mut. Aid 
Ass’n v. Corum (Tex. Civ. App.) 297 S. W. 240. Be 

[4] Appellant presents as error the action of the trial court in submitting to 
the jury the issue as to the custom of appellant to notify its policyholders 15 days 
prior to the forfeiture of the policy on their failure to pay their annual dues, be- 
cause the suit was based on the written policy and it could not be altered or modi- 
fied by the custom of the company, and because the testimony failed to show any 
such custom, or that the assured knew of such custom. 


Paul E. Parkins, one of the agents of the company to receive applications for 
and write insurance, and who was present at the time the application of the as- 
sured was made to appellant, testified, in effect, that at the time the Montgomerys 
made application for insurance he was the authorized representative of the associa- 
tion and they were told that they would be notified when any further payments 
should be or were to be made; that they would be notified 15 days prior to the 
expiration of the date for the payment of any further sums of money; that, as a 
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matter of fact, that was the custom of the company; that, notwithstanding the 
policy might have provided for semiannual dues to be paid at a certain time, the 
company had a custom at that time of notifying the policyholders 15 days before 
the date of the dues by sending them a card, and when a death in the membership 
occurred, they gave 15 days’ notice to the policyholders of the assessment for such 
death. The testimony tends to show that appellee, the deceased, and his brother 
knew of this custom and relied upon it, and the assurance that they would be 
notified of any sum due before their policies were forfeited. 

In passing upon a stipulation in a policy, which provided that failure to make 
payment of the monthly dues without notice, on or before the 20th of the month, 
would ipso facto forfeit the policy, Judge Looney, in the case of Supreme Lodge 
K. P. v. Hooper, (Tex. Civ. App.) 282 S. W. 867, in which a writ of error was 
refused, says: 

“This provision was inserted in the contract by appellant for its own benefit, 
and, of course, it was at liberty to waive it, and, in our opinion, did waive it, by 
this general custom or method of business. The law applicable to these facts is 
announced in 19 R. C. L. § 74, pp. 1274, 1275, as follows: 

“Where a mutual benefit association has, in repeated instances, received from 
a member the payment of overdue assessments, so as to establish a custom of deal- 
ing between the parties, and lead the member to believe that a strict observance 
of a requirement as to the time of payment is not required, it is held that the cer- 
tificate of insurance is not forfeited by failure to pay an assessment at the time 
when the by-laws of the society or a stipulation in the certificate requires it to be 
paid, provided it is paid within the customary period of extension of the 'time of 
payment, for the association is estopped by its course of conduct from ‘claiming 
a forfeiture according to the strict letter of its contract. * * * And it must be 
shown that the delinquent member had notice of the practice and relied thereon.’ ” 

{5] The appellee having properly pleaded estoppel against the appellant by 
custom and statements made by its representatives at the time application was made 
for the insurance and the policy issued, and the jury having found that it was the 
custom of the appellant ‘to notify its policy holders, on the failure to pay annual 
dues, 15 days prior to the forfeiture of a policy, and that the agents of appellant 
represented to the assured that the $10 payment made at the time of the issuance 
of the policy covered all dues until December 1, 1925, neither of which findings is 
attacked for insufficient testimony, appellant is estopped from defeating appellee’s 
recovery because of his failure to pay the semiannual dues on June 1, 1925. 

[6] “If an insurance company or its authorized agent, by its habit of business, 
or by its acts or declarations, or by a custom to receive overdue premiums with- 
out objection, or by a custom not to exact prompt payment of the same, or, in 
brief, by any course of conduct, has induced an honest belief in the mind of the 
policy holder, which is reasonably founded, that strict compliance with a stipula- 
tion for punctual payment of premiums will not be insisted upon, but that the pay- 
ment may be delayed without a forfeiture resulting therefrom, it will be deemed 
to have waived the right to claim the forfeiture, or it will be estopped from en- 
forcing the same, although the policy expressly provides for forfeiture for non- 
Payment of premiums as stipulated, and even though it is also conditioned that 
agents cannot waive forfeitures, and even though the policy provides that receiving 
overdue premiums is merely an act of courtesy.” 3 Joyce on Insurance, § 1356. 

[7. 8] “The principle of estoppel in equity stands upon the very foundations 
of right and fair dealing. It considers and weighs the conduct of men in their 
dealings with each other, and gives that effect and meaning to their actions which 
common sense and justice dictate. A fraternal insurance association, such as ap- 
pellant, is as much subject to the operation of its principles as any other association 
of persons or as an individual.” Sovereign Camp, Woodmen of the World, v. 
Putnam (Tex. Civ. App.) 206 S..W. 970; McCorkle et al. v. Texas Benevolent As- 
sociation, 71 Tex. 149. 8 S. W. 516; Independent Order of Puritans v. Brown (Tex. 
Civ. App.) 229 S. W. 939. 

[9] Appellant assails as error the action of the trial court in refusing to sub- 
mit, at appellant’s request, the issue as to whether the agents who took the appli- 
cation for insurance had the authority to vary the written terms of the policy by 
parol statements. 

The manager, Mr. Edgar P. Haney, testified that the company had an agency 
force that worked exclusively for the company and who was authorized to take 
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policies and the applications, and that those agents were trained and gave their ex- 
clusive time to representing the company; that he knew the agents Mr. and Mrs, 
Parkins, whom the evidence shows secured the application of the deceased and the 
issuance of a policy to him by the appellant. 

These agents testified, without objection, that they were employed as agents of 
the appellant to receive applications and write insurance, and that they secured the 
application of deceased and the issuance of his certificate of insurance to him by 
the company. 

Under these facts, we think the company was bound by the statements and 
declarations made by its agents to the deceased. Joyce on Insurance, supra. 

[10] Appellant urges as error the action of the trial court in refusing to grant 
it a new trial because of newly discovered evidence. Attached to the motion for a 
new trial is the affidavit of J. B. Lowry, one of appellant’s agents, who participated 
in securing the application of deceased and having policy issued to him, as well as 
the affidavit of J. W. Boren, the president of the company, which discloses that 
they would have given testimony contradicting, on certain material issues, ‘the tes- 
timony of appellee and her son, Alvin E. Montgomery. These affidavits do not 
disclose why the testimony of these witnesses was not offered on the trial or why 
appellant had failed to discover what their testimony would be. The motion for a 
new trial is not verified, and no affidavit showing why this testimony was not dis- 
covered prior to the trial, and this assignment is overruled. Ruhrup v. Southwest 
Cigar Co. (Tex. Civ. App.) 293 S. W. 284, and authorities cited. 

{11] Appellant challenges as erro: the action of the trial court in permitting 
the witness Alvin E. Montgomery, over its objection that such testimony was ir- 
relevant, immaterial, and prejudicial, to testify that he had never received any as- 
sessment of dues that he had not responded to, and that, if he had known there 
were any assessments due on the policy held by his deceased brother, or his mother, 
he would have paid them. The record discloses that this witness, his mother, and 
deceased brother lived together, farmed together, had the same post office box and 
a joint bank account, upon which each checked and out of which their indebtedness 
was paid; that they had a kind of a partnership and whatever they had they all 
had together; that, if he had known there were any assessments due on his policy 
or his mother’s policy or the policy of his deceased brother, he would have paid 
them. The certificate of insurance had been issued and accepted and there is noth- 
ing in the record to show that deceased intended to permit his policy to lapse, or 
that he was unable to pay the dues and assessments thereon, or that he would not 
have paid them had he received notice thereof, and, under these conditions, it was 
immaterial to the appellant as to who paid such obligations, and the admission of 
this testimony, in our opinion, is not reversible error. 

The record shows, by agreement of the parties, that there were more than 
1,000 members in good standing at the date of the death of John Lewis Mont- 
gomery. 

The judgment is affirmed. 








MUTUAL LIFE INS. ASS’N OF TEXAS v. LILLARD (No. 2989.) 
Court of Civil Appeals of Texas. Amarillo. April 4, 1928. 
Rehearing Denied May 2, 1928. 

5 Southwestern Reporter (2d) 586. 

4. INSURANCF—EVIDENCE HELD TO SUSTAIN COURT’S FINDING 
THAT INSURED NEVER RECEIVED FIRST NOTICE OF DEATH 
OF ANOTHER MEMBER OF INSURANCE ASSOCIATION. ‘ 
In wife’s action against mutual life insurance association on policy insuring 

husband, evidence he/d to sustain finding of court that notice of death of two other 

members had never been mailed to or received by insured or any one authorized 
to act for him, so as to work forfeiture of rights under by-laws of association for 
failure to respond thereto. 

(For other cases, see Insurance, Dec. Dig. § 355.) 


Error from District Court, Parmer County; Reese Tatum, Judge. 

Suit by Carrie A. Lillard against the Mutual Life Insurance Association of 
Texas. To review a judgment for the plaintiff, defendant brings error. Affirmed. 
Underwood, Strickland & Thomerson, of Amarillo, tor plaintiff in error. 
Underwood, Johnson, Dooley & Simpson, of Amarillo, for defendant in error. 
Hat, C. J. This suit was instituted by defendant in error, Mrs. Lillard, as the 
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surviving wife of C. L. Lillard, to recover upon a policy of life insurance issued 
by plaintiff in error, the Mutual Life Insurance Association, alleged to be a cor- 
oration. 

; The substance of the allegations of the defendant in error’s petition is: That 
the association had issued to her husband on the 29th day of July, 1925, a policy 
of life insurance, in which she was named as beneficiary, insuring her said hus- 
band in the sum of $1,500. The policy was made an exhibit to the petition. That 
prior to the Ist of March, 1927, Lillard had paid all dues and assessments due un- 
der the terms of the policy. That on March 1, 1927, the association issued a notice 
evidenced by a post card in the form of an assessment dated at Amarillo, which 
contained a notice of two death assessments, in virtue of which all persons receiving 
said card and being then members of the association were due to pay $2 each, $1 
on account of the death of L. F. Kimble and the other on account of the death 
of J. H. Thomas. Upon said post card, these words were printed: “This assess- 
ment must be paid by March 15, 1927, under penalty of suspension.” She alleges 
that said post card was intended to be mailed to the entire membership of said 
association, but that no such card was ever mailed to her husband, C. L. Lillard, 
or to her, and that neither of them ever received any such notice; that her said 
husband, C. L. Lillard, died on the 29th day of March, 1927, at Hereford, Tex., 
and that at the time of his said death he had paid to said association and) tendered 
payment of all amounts due under said policy, and at the time of his death said pol- 
icy was in full force and effect, as a legal obligation. 

The substance of the association’s answer is that notice was duly mailed to Lil- 
lard in accordance with the terms of the Constitution and by-laws of the associa- 
tion and the provisions of the policy; that Lillard had failed to make payment of 
the amount due-‘on or before March 15, 1927, or at any time thereafter prior to his 
death; and that under the provisions of the contract between the parties he had 
been suspended and liability of the association had ceased. The defendant pleaded 
the provisions of the contract which had been breached by Lillard, resulting in the 
release of all liability and the avoidance of the policy as an obligation. 

Mrs. Lillard pleaded several grounds of waiver and estoppel, which need not 
be set out in full. 

The case was tried to the court without a jury. The findings material to the 
issue herein discussed may be briefly stated as follows: 
cai Section 6, article 11, of the Constitution and by-laws of the association, is as 
ollows: 

“Section 6. A member is automatically suspended at 6 o’clock p. m. on the 
due date indicated on any assessment notice. A suspended member shall not have 
absolute right to reinstatement, but may be reinstated upon satisfactory evidence 
of insurability and the payment of the last assessment at the discretion of the sec- 
retary. The mailing of any notice after the due date of any assessment shall, in 
no way, bind the association or be construed to extend the date of payment of any 
assessment, The tendering of payment of any assessment after the due date shall 
be deemed as a reaffirmation of insurability and may be accepted as a reinstate- 
ment application by the association.” 

The court further found: That the policy sued upon contained the following 
provision: “That it shall be the duty of each member to keep the Panhandle divi- 
sion secretary of the Mutual Life Insurance Association of Texas informed of the 
post office address of such member, and in giving notice of any assessment, it shall 
not be necessary for the Mutual Life Insurance Association of Texas to do more 
than mail a written or printed notice, properly stamped and addressed, to such 
member at his or her last known address.” That the Constitution and by-laws re- 
quired the secretary of the association to mail a notice of each assessment to all 
members at their last known addresses. That on March 1, 1927, death calls Nos. 
17 and 18 were issued, calling upon the members of the association to pay $1 on 
account of the depth of Kimble and $1 on account of the death of Thomas. “But 
in this connection, I specifically find that the defendant association failed to mail 
to C. L. Lillard, on March 1, 1927, or at any other time up to the 18th of March, 
1927, a first notice of these two assessments, and that no such card as a first notice 
= ever stamped and properly addressed by the defendant and mailed to C. L. 
willard.” 


From a judgment rendered against the association in accordance with the 
court’s findings, this appeal is prosecuted. 
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The plaintiff in error filed 25 assignments of error, and we find in the brief 38 
propositions. Only 5 of these propositions have been indexed, and they are group- 
ed and followed by a statement gathered from the statement of facts of more than 
30 pages. The evidence included in this statement bearing upon the several proposi- 
tions is all intermingled and is so confusing that it is difficult to ascertain exactly 
the points being urged. 

The first one of the propositions is to the effect that under the provisions of 
a policy which declares that a failure to pay an assessment within 15 days after no- 
tice would automatically forfeit the policy, it was only necessary for such an as- 
sociation to mail a printed notice, properly stamped and addressed, to a member 
at his last known address, and that a failure to pay the amount due resulted in a 
forfeiture of his rights under the policy. This is an abstract proposition of law and 
has no bearing upon the issues before us, because the provision with reference to 
the failure to pay an assessment resulted in suspending the member temporarily, 
ee reinstatement, and did not result in utterly forfeiting all his rights under 
the policy. 

The second proposition is that a forfeiture of a mutual benefit policy for non- 
payment of assessments is not waived by notices of subsequent assessments. 

The fourth proposition is that a judgment based on findings contrary to the 
overwhelming weight of evidence should be reversed. 

The twenty-eighth proposition is that a general custom of an insurance com- 
pany not to treat policies forfeited for nonpayment of premium will not override 
the written terms of the contract between the parties; and the thirty-eighth propo- 
sition is, in effect, that where the testimony showed that a member was automati- 
cally suspended, that he was ill in a hospital where he soon died, and was not an 
insurable risk, all of which facts were suppressed and kept from: the association, 
which had never cashed nor accepted a check for reinstatement, did not prevent a 
forfeiture of the policy. 

[1, 2] It will be seen that these propositions are mere abstractions. They do 
not point out any error and are nothing more than reasoning or argument in sup- 
port of some contention urged by the plaintiff in error. They do not show in 
what respect the matters complained of injured the plaintiff in error. The five pro- 
positions relate to entirely different and separate matters and cannot properly be 
grouped and considered together. The propositions and the statement which follows 
them violate Court of Civil Appeals Rule No. 31. The statement is addressed to 
the right of the association to declare the policy a nullity on account of the failure 
of Lillard to pay the assessment within the required time, and the evidence auoted 
bears not only upon this issue and whether the notice was ever mailed or received 
by Lillard, but is also addressed to each one of the several grounds of waiver 
and estoppel asserted in the defendant in error’s pleadings. Each statement should 
be addressed to a particular point or proposition, and this court should not be re- 
required to search a statement covering 30 pages of typewritten matter for the 
purpose of ascertaining what particular part of the statement is referable to either 
of the five propositions grouped. 

[3] As said by Judge Speer, in Barnes Bros. et al. v. International & G. N. 
R. R. Co. (Tex. Com. App.) 1S. W. (2d) 273, an abstract assignment of error, 
not making a specific ruling the basis of complaint and showing how complaint was 
injured thereby, presents no ruling for review. 

These several propositions are in no way related, and rule 31 provides that each 
proposition shall contain a statement addressed to it with reference to the authori- 
ties relied on to support the proposition. The planitiff in error’s brief, therefore, 
is so defective that we would not be required to consider it. Warren v. Houston 
Oil Co. of Texas (Tex. Civ. App.) 296 S. W. 637, and authorities there cited. 

We have, however, reviewed the record and have concluded that a proper judg- 
ment has been rendered and that it may be sustained upon the finding of the court 
with reference to the failure of the association to mail the notice of the assessment 
to Lillard as required by the Constitution and by-laws. We think this finding and 
the conclusion of law following it are amply supported by the record. This makes 
it unnecessary for us to consider any of the other numerous propositions urged in 
the brief. 

The appellee, Mrs. Lillard, upon this point, testified as follows: 


“We had a box at the post office. Mr. Lillard did not go to the office very much 
between February 28th and the 14ta of March. I went to the post office, and the 
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doctor that was there (Dr. A. T. McElroy) also did. I can’t recall that Mr. Lillard 
went to the office a single time after that date. Dr. McElroy was getting his mail 
jn our post office box. Sometimes he would get the mail and sometimes I would 
get it, but Doctor got it most of the time. Our children never went for the mail. 
When the Doctor would get the mail, he would put it on Mr. Lillard’s desk. When 
I came to the office, I would get it and take it home. I never saw the first notice 
or duplicate of this card. It was never called to my attention in any way. This 
card (the one stamped ‘Second Notice’) was the only one ever called to my atten- 
tion, or that was ever found in my husband’s mail, and I never saw any other.” 

Dr. A. T. McElroy, who officed with Lillard, and whose mail was put in the 
same post office box, testified: 

“I recall that Mr. Lillard got sick and went to the hospital. While he was 
away, I got the mail out of the box. I took his and laid it on his desk and kept 
mine. I’d put on my glasses and sort out my mail and lay his on his desk. I didn’t 
throw any of his mail away. I think I got the mail exclusively every day while 
he and his wife were at the hospital. I don’t remember ever failing to get it. To 
the best of my recollection, he continued to come to my office for about three or 
four days aiter the 2d of March. I think I most likely got the mail those few 
days. The post office box is a combination box. Each one of us knew the combination. 
I got the mail on the morning of the lst of March, because I didn’t leave town 
until the afternoon. I came back the 2d at nine o'clock at night.” 

Scott Ware and Glen Ware, brothers of <he appellee, testified that the card 
marked “Second Notice” is the only one found in Lillard’s mail; they did not 
find any first notice card, nor did they ever see one. 

Walker, the secretary of the appellant company, testified that he was able to 
swear that he mailed the first notice, but, on c~oss-examination, admitted that he 
had no first-hand knowledge that the first notice was ever mailed, but; said: : 

“I know this, because, in the first place, very competent stenographers address 
them, and, in the second place, they are checked three times before they leave the 


office, and, in the third place, there were some | ao circumstances sorrounding 


Mr. Lillard that called my attention to his card. We bought him out at Friona, 
and he told us he might carry it awhile. Some others in the office knew all about 
it, and they remarked that Lillard was still carrying his insurance.” 

Mrs. Walker also testified that she particularly noted the fact that Lillard’s 
card had been addressed to him, because she addressed it. She testified: 

“After I addressed this card, it was handed in with the rest of the cards, to my 
husband, who checked them. It was then put in the mails. I saw it tied up and 
taken to the post office.” 

The party who took the bundle of cards, there being about 1,700 of them, to 
the post office, and actually mailed them, was not introduced as a witness, and no 
witness testified positively that the card notice in question was ever mailed. No 
proof was offered to show that any other member of the association received any 
of the cards sent out as first notices. 

[4] In the light of this testimony, we do not feel warranted in setting aside 
the finding of the trial court that a first notice or death call had ever been mailed 
to or received by Lillard or any one authorized to act for him. Winters Mutual 
Aid Ass’n v. Corum (Tex. Civ. App.) 297 S. W. 238%. 

The judgment is affirmed. 


CUMMINGS v. CONNECTICUT GENERAL LIFE INS CO. 
Supreme Court of Vermont. Caledonia. May 2, 1928. 
142 Atlantic Reporter 82. 

3. INSURANCE—WHERE INSURED RESERVED RIGHT: TO CHANGE 
BENEFICIARY IN POLICY, BENEFICIARY HAD NO VESTED RIGHT 
THEREIN. : : 

Where by terms of life insurance policy insured reserved right to change bene- 
ficiary, beneficiary had no vested right therein, there being no facts or circum- 
stances tending to establish an equitable interest in proceeds of policy. 

(For other cases, see, Insurance, Dec. Dig. § 586.) 

12. INSURANCE—IN ACTION ON LIFE INSURANCE POLICY, BURDEN 
OF PROVING FRAUD AND CONCEALMENT ALLEGED IN ANSWER 
WAS ON DEFENDANT. 

In action on life insurance policy, burden of proving fraud and concealment 
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ee of insured alleged in answer was upon defendant, this being an affirmative 
erense. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 


13. INSURANCE—WHETHER INSURED MADE FRAUDULENT REPRE- 
SENTATION IN APPLICATION FOR LIFE INSURANCE CONCERN- 
ING HEART DISEASE HELD FOR JURY. 

In action on life insurance policy, question whether insured had made fraudu- 
- Tepresentation, in application for insurance, concerning disease of heart, held 
or jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


14. INSURANCE—WHETHER INSURED AT TIME OF APPLICATION 
FRAUDULENTLY CONCEALED FACT THAT SHE SUFFERED FROM 
VARICOSE ULCER HELD FOR JURY. 

_ In action on life insurance policy, question whether, at time of application, 

a fraudulently concealed fact that she was suffering from varicose ulcer held 

or jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


16. INSURANCE—INTENTIONAL CONCEALMENT OF MATERIAL 

CHANGE. IN HEALTH OF APPLICANT FOR LIFE INSURANCE BE- 
“| TWEEN DATE OF APPLICATION AND ISSUANCE OF POLICY 

AVOIDS POLICY UNLESS KNOWN TO INSURER. 

Intentional concealment of any material change in health of applicant for life 
insurance between date of application and issuance of policy will avoid policy unless 
known to insurer. 

(For other cases, see Insurance, Dec. Dig. § 127.) 


17. INSURANCE—CONCEALMENT OF CHANGE OF HEALTH OF APPLI- 
CANT FOR INSURANCE BEFORE ISSUANCE OF POLICY MUST BE 
WILLFUL AND INTENTIONAL TO BE “FRAUDULENT.” 

In order to be fraudulent, concealment of material change in health of appli- 
cant for life insurance between date of application and date policy is issued must 
be willful and intentional. 

(For other cases, see Insurance, Dec. Dig. § 127.) 


18. INSURANCE—WHETHER INSURED FRAUDULENTLY CONCEALED 
FACT THAT SHE WAS SUFFERING FROM PNEUMONIA AFTER 
APPLICATION WAS TAKEN HELD FOR JURY. 

In action on life insurance policy, question whether insured fraudulently con- 
cealed fact that she was suffering trom pneumonia at time premium was paid and 
after her application for insurance was made held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


20. INSURANCE—IN ACTION ON LIFE INSURANCE POLICY, WHETH- 
ER VARICOSE ULCER WAS DISEASE OF CHARACTER SERIOUSLY 
AFFECTING GENERAL HEALTH OF INSURED AND NOT MERE 
TEMPORARY INDISPOSITION HELD FOR JURY. : 
In action on life insurance policy, question whether varicose ulcer which in- 

sured had previously had was disease or illness of such character as seriously to 

affect general health and soundness of insured and not mere temporary indisposi- 
tion held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Exceptions from Caledonia County Court; Warner A. Graham, Judge. 
Action by Asa Cummings against the Connecticut General Life Insurance Com- 


pany. Judgment for plaintiff, and defendant brings exceptions. Reversed and re- 
manded. 


Argued before Watson, C. J., and Powers, Slack, Moulton, and Chase, JJ. 

Shields & Conant, of St. Johnsbury, for plaintiff. 

Searles, Graves & Waterman, of St. Johnsbury, for defendant. : 

Moutton, J. This is an action of contract upon a policy of life insurance writ- 
ten by the defendant upon the life of Nellie M. Cummings. The plaintiff is the sur- 
viving husband of the insured and the beneficiary designated in the policy. The 
defendant conceded the execution and delivery of the policy and the death of the 
insured, but defended upon the grounds: (1) That the insured at the time of the 
medical examination for the policy fraudulently concealed the fact that she then was 
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and had for some years before been suffering from a disease of the heart known 
as chronic myocarditis. (2) That She fraudulently concealed the fact that at and 
before her physical examination she was suffering from a chronic varicose ulcer on 
her right leg. (3) That after the delivery of the policy and before the payment 
of the first premium, until which time the policy by its terms did not take effect and 
become valid as a contract of insurance, the insured was suffering from double 
lobar pneumonia, the existence of which disease both she and the plaintiff fraudu- 
lently concealed from the defendant. The defendants paid into court the amount 
of the first premium received on the policy, together with interest thereon and the 
taxable costs then accrued; and conceded its liability to pay this amount and that 
the plaintiff was entitled to judgment for the sum. 

In Ocober, 1925, the insured made application to the defendant for a policy of 
insurance, and on the 12th day of that month she underwent a physical examination 
by Dr. George W. Weymouth, a medical examiner of the defendants. For some 
reason she did not accept the insurance, but about a year later she renewed her ap- 
plication, and as a result the policy in suit was issued. No new medical examina- 
tion was required by the defendant. The policy is dated November 5, 1926, and was 
delivered to the insured on the 6th day of November. The first premium was in- 
closed in a letter directed to an agent of the company at Randolph, Mr. Fred Pres- 
ton, dated November 13th, but mailed on November 15th. There was some dis- 
pute as to the time of day when the premium was mailed, the plaintiff claiming that 
it was some time before 11 o'clock in the morning and the defendant some time 
later than that. It was received by Mr. Preston on November 16th and by him for- 
warded to the general agent of the company, at Montpelier, by whom the com- 
pany’s receipt was issued dated November 18th. The policy contained this provi- 
sion: 

“All premiums are due and payable in advance at the home office of the com- 
pany, but will be accepted elsewhere if paid to a duly authorized agent in exchange 
for the company’s receipt signed by the president, or secretary, and countersigned 
by the agent designated therein. * * * This policy shall not take effect until the first 
premium is actually paid as above provided during the lifetime of the insured.” 

Some time between 1 and 3 o’clock of the afternoon of November 15th, the 
plaintiff caused a physician, Dr. Munsell, to be summoned to his house because the 
insured was sick. He arrived about 5 o’clock in the afternoon of that day and 
found her suffering with lobar pneumonia. He attended her again late in the after- 
noon of the following day and found her worse. She died at about 9:45 a. m. on 
November 17th. 

The defendant did not raise the issue that the policy did not become effective 
during the lifetime of the insured, and so we do not consider it, although we do 
not overlook its importance. 

_, The claim of: fraudulent concealment with regard to the existence of myocar- 
ditis and a chronic varicose ulcer is based upon certain answers of the insured to 
certain questions asked in the application for the policy. The policy itself provides: 

“This policy and the application therefor constitute the entire contract between 
the parties and all statements made in the application shall, in the absence of fraud 
be deemed representations and not warranties. No statement shall be used in de- 
fense to a claim under this policy unless it is contained in the written application 
and a copy of the application is attached to this policy when issued.” 

A copy of the application was attached to the policy, a part of it being that 
subscribed by the insured in her application of October 12, 1925, and a part being 
that of October 27, 1926. 

The material questions and answers contained in the application are: 

“Have you ever had * * * palpitation, disease of the heart, or fainting spells? 
No. Have you ever had any local or general disease not already mentioned or any 
injury? No.” 

The foregoing appears in the application of October 12, 1925. In the subse- 
quent application is the following: 


“Are you now affected by any disease or infirmity or any deformity? No.” 

[1] The first exception briefed is to the exclusion of a question put to Dr. Leon 
B. Allen, the physician called as a witness by the defendant. He was asked on di- 
rect examination “whether or not she (the insured) ever asked you for heart med- 
icine?” On objection being made the question was excluded as the case then stood 
unless the defendant should first establish that the insured had a disease of the 
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heart. Defendants’ counsel then said, “Well, if the court please, this would be evi- 
dence, I should think, that the woman herself knew about it.” And an exception 
was taken. It is now claimed that the exclusion was error because the offered evi- 
dence was an admission by the insured that she had the disease. The plaintiff 
says that no offer was made as to what the expected testimony would be. But it 
1s not necessary to consider this point in this connection, because the ground now 
relied upon as showing error was not presented to the trial court. Capita! “arage 
Co. v. Powell, 97 Vt. 204, 210, 211, 122 A. 423; Grapes v. Willoughby, 93 Vt. 458, 
461, 108 A. 421; State v. Williams, 94 Vt. 423, 443, 111 A. 701; McAllister v. Ben- 
jamin, 96 Vt. 475, 490, 121 A. 263; Prouty v. Pellett et al., 96 Vt. 53, 58, 117 A. 
373. The ground there stated was that the evidence would tend to show knowledge 
of her condition by the insured. And so no error appears. 

[2] The defendant then offered to show by Dr. Allen that Mrs. Cummings, 
and members of her family’ for her, had procured heart tablets from him in quan- 
tities of 100 one-fortieth grain tablets at a time, for a long period of years, and 
that such medicine was a heart remedy and was asked for as such by Mrs. Cum- 
mings and the plaintiff, her husband. The court excluded the offered evidence, as 
the case then stood, so far <s it ‘included admissions by the insured, and the de- 
fendant excepted. 

This exception may profitably be considered in connection with the one next 
following it. 

Later in the direct examination Dr. Allen was asked, “Did Mrs. Nellie Cum- 
mings ever complain to you about trouble with her heart?” This question was ex- 
cluded “as the case now stands.” The plaintiff says that this exception ought not 
to be considered because no offer was made as to what testimony the witness was 
exnected to give, if permitted to answer (Smith v. Reynolds, 94 Vt. 28, 40, 108 A. 
697; State v. Noakes, 70 Vt. 247, 256, 40 A. 249; Fuller v. Valiquett, 70 Vt. 502, 
503, 41 A. 579, and cases cited), both the transcript shows that it was sufficiently 
indicated that an affirmative answer was anticipated (Adams v. Janes, 83 Vt. 334, 338, 
75 A. 799). Again, the plaintiff argues that since the question was excluded “as the 
case now stands,” it was the duty of counsel again to offer it, and, not having done 
so, the exception must be treated to have been waived. Dubois v. Roby, 84 Vt. 
465, 472, 80 A. 150. But the court thus ruled upon the offered evidence as tending 
to show the knowledge of the insured as to her condition, and at the same time 
ruled that the existence of the disease could not be proved by the admission of 
the insured as against the plaintiff. Since the evidence was offered for the latter 
purpose, and the exclusion was so far unconditional, the doctrine of Dubois v. Rudy, 
supra, does not apply, and the question of its admissibility is for consideration. 


[3] By the terms of the policy the right to change the beneficiary was reserved 
to the insured. This being so, the beneficiary had no vested right therein, there 
being no facts or circumstances tending to establish an equitable interest in the 
proceeds of the policy. Spaulding v. Mutual Life Ins. Co., 94 Vt. 42, 49, 109 A. 
22; Modern Woodmen of America v. Headle, 88 Vt. 37, 46, 90 A. 893, L. R. A. 
1915A, 580. All the beneficiary had during the lifetime of the insured was a mere 
expectancy. McManus v. Peerless Casualty Co., 114 Me. 98, 95 A. 510; 511; Marsh 
v. American Legion of Honor, 149 Mass. 512, 515, 21 N. E. 1070, 4 L. R. A. 382; 
Langdeau v. John Hancock Mut. Life Ins. Co., 194 Mass. 56, 66, 80 N. E. 452, 18 
L. R. A. (N. S.) 1190. 


[4] While it is said in Fitzgerald v. Metropolitan Life Ins. Co., 90 Vt. 291, 304, 
98 A. 498, that the authorities are not agreed‘ as to the admissibility of evidence of 
the admissions or declarations of the insured when the insurance is not for the 
benefit of the insured, it is clearly pointed out by the late Mr. Justice Taylor in 
Spaulding v. Mutual Life Ins. Co., supra, that the general rule of exclusion is based 
upon the assumption that the beneficiary has a vested interest in the policy from 
the time of issue. This reason does not apply where, as in this case, the interest of 
the beneficiary was not vested but ambulatory and an expectancy only. See cases 
above cited. Mr. Justice Taylor says: 


“It would seem that the view that the insured’s declarations are admissible 
against the beneficiary, under a policy reserving the right to change the beneficiary, 
is logically correct. The insured is the party with whom the contract is made, 
and remains so until his death. Consequently up to that time he is the only party 
in interest. * * * It is merely the application of the general rule that declarations 
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of deceased persons against their interest or right are admissible against those who 
claim in their interest or right.” 

So it is that this doctrine, although not universally accepted, has been adopted 
in this jurisdiction. Mr. Wigmore (Wigmore on Evidence [2d Ed.] par. 266) says 
that in actions on life insurance policies, where the deceased’s representations as 
to his health are in issue, his statements as to a prior illness would be inadmissible 
under the hearsay exception to prove that illness and might also not be receivable 
as a party’s admissions; and yet if the fact of the illness were otherwise evidenced, 
the deceased’s statement might be receivable as ¢ircumstantial evidence as to his 
knowledge of it. The learned author later says (paragraph 1018): 

“In a beneficiary action for the sum conditioned in the policy of life insurance, 
there is no legal identity of title between the deceased and the beneficiary, although 
the beneficiary’s right is after all no more than a creation of the insurance contract.” 

But he adds: 

“It must be conceded, however, that the situation admits of much refinement 
of reasoning, dependent upon the theory of contract,” ; 

—and cities, among other cases, Spaulding v. Mutual Life Ins. Co., supra. The 
language of Justice Taylor to which reference has been made clearly indicates the 
reason for the rule to be followed. 

We hold that the evidence offered for the purpose indicated was erroneously 
excluded, and these two exceptions are sustained. 

[5] Dr. Munsell, who, as we have seen, attended Mrs. Cummings during her 
last illness, was asked by defendant’s counsel on direct examination, with reference 
to his first visit to the patient, as follows: 

“Did you talk with Mrs. Cummings, the patient, about her condition in the 
presence of her husband? I did. What did she tell you, about her condition and 
as to how long she had been sick, in his (the plaintiff’s) presence?” 

The court allowed this question only as showing knowledge of her condition. 
Defendant’s counsel then said, “Well, if the court please, in the presence of her hus- 
band, I don’t think, should be so limited,” and excepted to the ruling. The answer 
was: “Well, she told me she had been sick two or three days.” i 

The ground of error briefed is that this answer in the presence of the plaintiff 
would constitute an admission by him of the fact therein stated; but this ground, 
as to the soundness of which we say nothing, was not stated below. It is incumbent 
upon the excepting party to cause it to appear that the exception was sufficiently ex- 
plicit to appraise the trial court of the real point of it. Kimball v. Insurance Com- 
pany, 98 Vt. 192, 207, 126 A. 553; Woodhouse v. Woodhouse, 99 Vt. 91, 148, 130 A. 
758; Higgins, Adm’r, v. Metzger, 101 Vt—, 142 A—. This the defendant has not 
done, and the exception is unavailing. 

Dr. Munsell was also asked on direct examination : 

“Did you have any conversation with Mr. Cummings about her (the insured’s) 

heart and heart medicine?” 
_ [6] The question was excluded, and the defendant excepted. We take no time 
in the consideration of this exception, because here again no offer was made as to 
what the answer would be, and for this reason the exception is unavailing. The 
same witness was asked: 

“Now will you tell what Mr. Cummings said to you in reply to the question 
which you asked him which you have just told about with regards to what these 
tablets were and what they had been used for and what had been done with them?” 

The question was allowed, but was limited in its application to the knowledge 
of the insured’s condition. The defendant offered it as tending to show that she had 
trouble and took medicine for it, and as an admission by his conduct on the part 
of the plaintiff, and excepted to its exclusion for that purpose. The witness an- 
swered: “Said they were for her heart.” 

[7] As before there was no offer of what the expected testimony would be. 
But, if we assume that the court anticipated the purport of the answer and so 
ruled understandingly (Gomez v. Hartwell, 97 Vt. 147, 152, 122 A. 461), the error, 
if any, was harmless, because the plaintiff himself, without objection, later testified 
that he asked the doctor at his wife’s request whether he might give her some of 
Dr. Allen’s heart tablets. The defendant then had the substantial benefit of the ex- 
cluded testimony. Ide v. Boston & Maine R. R. Co., 83 Vt. 66, 95, 74 A. 401; 
State v. Pierce, 88 Vt. 277, 278, 92 A. 218. 

Dr. Munsell was also asked on direct examination, “Did she (the insured) say 
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anything else about her heart? The question was allowed as bearing upon the 
knowledge of the insured as to her condition, but: not as evidence tending to show 
that she was actually suffering from the disease. It was offered as evidence tend- 
ing to show her condition, and also for the purpose of showing the extent of her 
illness as known to her and to the plaintiff, and as bearing upon her knowledge 
and her husband’s knowledge of her chronic condition, which*had existed with re- 
spect to her heart and which must have existed continuously up to the time of her 
death. An exception was taken by the defendant to the exclusion of the evidence 
for the purposes specified in the offer, and the answer was: “She said she had had 
a heart trouble previous to this and had been taking medicine for it.” 

No offer was made as to what the expected testimony would be, and for this 
reason, and for other defects in the offer, the plaintiff says that the exception is un- 
availing. This may be so. But it is unnecessary to decide the question, which is 
not likely to arise upon a subsequent trial, because of the deposition to be made 
of this case, in view of our holding as to the admissibility of evidence of this char- 
acter for the purpose indicated. 

[8, 9] Fred Preston, the agent of the defendant company who received the first 
premium sent on behalf of Mrs. Cummings, was called as a witness by the defend- 
ant. He testified that he was not a general agent of the company, but that he re- 
ceived the first quarterly premium, and identified the letter and envelope in which 
it was inclosed, and that he indorsed the post office money order representing the 
premium and forwarded it to the general agent of the company, in Montpelier. On 
cross-examination, he was asked: j 
_ “Did you do something after you received this money with reference to receipt- 
ing for it? I did. What did you do?” 

i Ohjection was made on the ground that this was not cross-examination because 
it was not with relation to anything asked upon direct examination. The question 
was allowed subject to exception, and the witness answered: 

“I filled in a temporary receipt that always goes with the policy.” 

With regard to this exception it is enough to say that the scope and extent of 
the cross-examination rests largely in the discretion of the trial court, and that an 
abuse of discretion does not appear. Smith v. Reynolds, 94 Vt. 28, 37, 108 A. 697; 
State v. Meehan, 86 Vt. 246, 249, 84 A. 862; Miller v. Pearce, 86 Vt. 322, 324, 85 A. 
620, 43 L. R. A. (N. S.) 332. 

At the close of all the evidence, the defendant moved for a directed verdict in 
its favor, and excepted to the refusal of the court to grant the motion. The plain- 
tiff says that this motion could not have been granted under any circumstances be- 
cause the defendant had conceded that the plaintiff was entitled to judgment for the 
amount of the first premium with costs accrued up to the time the same was paid 
into court. However, if the defenses set up in the plea were made good, the ver- 
dict should have been for the plaintiff for that amount only and the defendant 
would have been entitled to its costs subsequent to the time of the payment into 
court. So for present purposes we construe the motion to be for such verdict as the 
defendant would be entitled to have under the circumstances. 

Several of the grounds alleged in this motion are too general for consideration, 
in that they do not point out precisely on what basis they are predicated. Caston- 
guay v. Grand Trunk R. R. Co., 91 Vt. 371, 100 A. 908, and cases cited. Other 
grounds ate sufficiently explicit to require attention. 

[10-12] In dealing with a motion for a directed verdict we are concerned with 
the tendency of the evidence, not with its weight. Higgins, Adm’r. v. Metzger (Vt.) 
142 A. ——; McAndrews v. Leonard, 99 Vt. 512, 523, 134 A. 710. The evidence 
must be taken in the light most favorable ‘or the plaintiff, and the action of the 
trial. court will be sustained if the evidence fairly and reasonably tends to support 
the verdict. MacDonald v. Orton, 99 Vt. 425, 427, 134 A. 599; Robey v. Boston & 
Maine R. R. Co., 91 Vt. 386, 388, 100 A. 925. The burden of proving the fraud and 
concealment alleged in the answer was upon the defndant, this being an affirmative 
defense. Colston v. Bean, 78 Vt. 283, 285, 62 A. 1015. 


[13] The first ground of the motion to be considered is that the insured at 
the time of her application for insurance fraudulently concealed from the defendant 
the fact that she was a sufferer from heart trouble. But the report of Dr. Wey- 
mouth, the defendant’s examining physician, admitted in evidence, showed that in 
October, 1925, her pulse rate was 72, her pulse was not irregular or intermittent, 
the apex beat normal in position and clarity, and the heart sounds and rythm regular 
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and normal. The examination was by stethoscope against the bared skin, and no 
indication was found of any disease, past or present, not specifically named in the 
application. In addition to this, the plaintiff and other members of the family of 
the insured testified to her apparent good health, her habits, and the amount of 
work which she was accustomed to do, up to the time of the second application of 
October, 1926. 

The defendant says that the most that can be claimed for the report of Dr. 
Weymouth is that the insured appeared to be in good health and showed no heart 
irregularity, and cited Spaulding v. Mutual Life Ins. Co., 94 Vt. 42, 46, 109 A. 22, 
in support of this contention. But in that case, the trouble with the insured could 
be detected only through the subjective symptoms, the statements of the insured} as 
to his past and present condition, and for this reason it was held that the examiner’s 
report showed only that there was an appearance of good health. In the instant 
case the report was based upon an examination which would disclose the objective 
symptoms, those obvious to the senses of the observer. Dorland, Am. Med. Dict. 
(Sth Ed.) title “Symptoms.” In this respect the evidence stands differently than 
in the Spaulding Case. 

We think that there was evidence from which the jury could reasonably find that 
there was no fraud as to the representation concerning disease of the heart, and 
thera was no error in overruling the motion for a directed verdict on this ground. 

[14] Another ground of the motion is that the insured, at the time of the ap- 
plication, fraudulently concealed the fact that she was a sufferer from a varicose 
ulcer. ‘Taking this ground as it is stated, and without considering the question 
whether the concealment of the existence of a varicose ulcer at the time of the ap- 
plication would serve to avoid the contract of insurance without it further’ appear- 
ing that such an ulcer was a disease or illness of such a character as seriously to 
affect the general health and soundness of the insured, and not a mere temporary 
indisposition (Schofield’s Adm’x v. Metropolitan Ins. Co., 79 Vt. 161, 172, 64 A. 
1107, 8 Ann. Cas. 1152; Billings v. Metropolitan Ins. Co., 70 Vt. 477, 482, 41 A. 
516), it is clear that here also was a question for the jury. The evidence of the 
plaintiff and others tended to show that, while the insured at one time had a vari- 
cose ulcer, it became completely and permanently cured in 1923. 

[15] The remaining ground for the motion is that the insured at the time the 

premium was paid failed to disclose to the defendant that since her last application 
for insurance there had been a material change in her health, and failed to dis- 
close a material fact, namely, her illness, which fact it was her duty to disclose 
— to the payment of the premium in the manner provided by the terms of the 
policy. 
_ It is argued by the plaintiff that the issue made by the pleadings was that the 
insured fraudulently concealed the fact that she was suffering from double lobar 
pneumonia, and that the evidence introduced by the defendant tended to show lobar 
pneumonia only; therefore that the motion for a verdict, in this respect, goes beyond 
the issues in the case, in that it is based upon the alleged concealment of a disease 
not alleged in the answer. 

It is true that Dr. Munsell testified that the left lung only was affected. But 
an examination of the transcript discloses that the case was tried and submitted to 
the jury without objection on the part of the plaintiff, upon the theory that the 
willful and intentional concealment of the fact that the insured was suffering from 
pneumonia, that; being a material change in her health and physical condition, dur- 
ing the-time in question, would constitute a defense to the action. Cases are tried 
in court upon the issues joined by the parties (Milligan v. Clogston, 100 Vt. 455, 
138 A. 739, 741; Powell v. Rockwell, 97 Vt. 528, 530, 124 A. 567; Brown v Aitken, 
90 Vt. 569, 573, 99 A. 265), but where both parties try the case, and are content to 
have it submitted to the jury on a certain theory, it is futile for either, to urge, in 
this court, that such theory as to the law was erroneous (Bagley w Cooper, 90 Vt. 
576, 579, 99 A. 230; Silsby v. Kinsley, 89 Vt. 263, 269, 95 A. 634). 


[16] The intentional concealment of any material change in the health of an 
applicant for insurance between the date of the application and the issuance of the 
policy will avoid the policy unless known to the insurer, and fair dealing would 
suggest that the insurer be informed of such change and given opportunity to de- 
cide ‘whether it would, nevertheless, issue the policy. Stipcich v. Met. Life Ins. 
Co. (D. C.) & F. (2d) 285, 286. It is said in Equitable Life Assurance Co. v. Mc- 
Elroy, 83 F. 631, 636, 28 C. C. A. 365, 371: 
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“In other words, the honesty, good faith, and truthfulness of the person whose 
life is insured form the actual foundation of the agreement of life insurance. It 
is for this reason that contracts of life insurance are said to be uberrime fidei, and 
any material misrepresentation or concealment is fatal to them. * * * The nature 
of this contract, the insurance of a man’s life, the perfect familiarity of the man 
himself with the condition of its subject-matter, his own life, the ignorance of the 
insurance company concerning it, and its necessary reliance in making the contract 
upon his good faith, honesty, and truthfulness, impose upon him the duty of dis- 
closing to the company every fact material to the risk which comes to his knowl- 
edge at any time before the contract is finally closed. An intentional omission to 
discharge that duty perpetrates a plain fraud upon the company, which necessarily 
avoids the contract.” 

And in Cable v. United States Life Ins. Co., 111 F. 19, 27, 49 C. C. A. 216, 224; 

“So, also, in the interval between the medical examination and the execution and 
delivery of the policy, a serious change in the health of the assured may have oc- 
curred, of which the insurer might be, and probably would be, wholly ignorant. 
The insurer has therefore a right to rely upon the utmost good faith upon the part 
of the assured, and though the latter may not be bound to communicate, if unin- 
quired of, all the details of his life which might affect the judgment of the insurer 
with respect to the assumption of the risk, he is certainly bound to disclose any 
impending peril to life not known to the insurer, and of which the latter cannat 
reasonably be said to be put upon inquiry.” 

Authorities to this effect might be multiplied, but tha foregoing suffice. 

In Gordon v. Prudential Ins. Co. of America, 231 Pa. 404, 80 A. 882, cited by 
the defendant, after delivery of the policy and before payment of the first premium 
the insured became ill with pneumonia, but the insurer was not notified. The in- 
sured subsequently died of the disease. In holding that the insurer was not liable 
the court said: “With the question of good faith * * * at the time of paying the 
premium we have nothing to do.” But, in that case, upon the delivery. of the pol- 
icy, the insured signed a receipt acknowledging that it was delivered for inspection 
only, and upon the understanding that it was not to be in force until the payment 
of the first premium and official receipt of the company delivered to the insured dur- 
ing the lifetime and good health of the latter. Under these’ circumstances, no ques- 
tion of good faith arose in the case. The question was merely whether the con- 
tract of insurance had become effective, and, since the premium was not paid during 
eee health of the insured, as provided by the receipt, the policy did not become 

inding. 

[17] That the insured in the instant case had pneumonia is beyond question; 
and there can be no doubt that when she fell ill with the disease a material change 
in her health, and one seriously affecting the risk, had taken place. But, in order 
to be fraudulent the failure to disclose the infirmity must be with knowledge of 
the applicant as to its nature. The concealment must, as we have seen, be willful 
and intentional. “Concealment, according to the law of insurance, is a designed and 
intentional withholding of any fact material to the risk, which the assured ought 
in honesty and good faith to communicate.” Mascott v. First Nat. Fire Ins. Co., 
69 Vt. 116, 125, 37 A. 255, 258. To the same effect is Fitzgerald v. Met. Life Ins. 
Co., 90 Vt. 291, 300, 98 A. 498. 


So our inquiry at this point must be whether taking the evidence in the most 
favorable light for the plaintiff, the jury could reasonably find that she was ignor- 
ant of her condition. It does not appear that she was told, at any time, that she 
had} this disease. The evidence of the plaintiff, and others of the family, was that 
up to noon at least of November 15th the insured was in her usual health; during 
the afternoon, after waking from a nap, her speech was not natural, which was at 
first supposed to be due to her sudden awakening; when the doctor came, she ap- 
peared to be alleright, except for her trouble in speaking, had no apparent difficulty 
in breathing, gave no indication of suffering, coughed very little, and raised nothing. 
The doctor’s testimony was opposed to this; but as we have said we are concerned 
only with the tendency, not with the weight, of the plaintiff’s evidence. The son 
of the insured testified that after the doctor had left on November 15th, his mother 
told him that she had a hard cold. Dr. Munsell testified, on cross-examination, that 
a person might have the pneumonia germ in her system and be indisposed, perhaps 


having a cold or an apparent cold, and not know what ailed her for some little 
time. 
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Up to the time of the first visit of the doctor, the insured was lying in a down- 
stairs room, fully dressed. At his suggestion, she was taken to a bedroom upstairs, 
and the plaintiff’s evidence tended to show that she wished to walk up the stairs 
and not be carried. The plaintiff’s evidence further tended to show that on the 
morning of November 16th she raised sputum, but her condition otherwise remained 
about the same until the evening of that day. Nothing appears in the plaintiff’s 
case as to her condition from that time until her death, but Dr. Munsell testified 
that, when he made his second visit, her cough was aggravated, she had no strength 
to move, her pulse was more rapid and feeble, and her respirations were about the 
same as they were at his former visit, but were not quite as deep. Nothing appears 
as to her condition from that time until her death, which occurred at 9:45 the 
morning of the following day. 

[18] The evidence standing thus, we cannot say as a matter of law, that the in- 
sured up to the time of her death, knew that she was suffering from pneumonia. It 
is said in Fitzgerald v. Met. Life Ins. Co., 90 Vt. 291, 303, 98 A. 498, 504, that dis- 
eases and symptoms of diseases “are matters which pertain to the applicant personally, 
and yet may not be within his knowledge. He may know of certain symptoms 
without being aware of their significance. Some conditions which to his experience 
indicate a harmless temporary ailment may be the beginnings of a fatal disease. 
The infirmities of the race are such that the man in absolutely perfect, health can- 
not well be taken as the standard.” 

The question of fraudulent concealment by the plaintiff, the beneficiary under 
the policy, of the condition of the insured, is not raised by the motion. Therefore 
we do not consider it. And though it be conceded that the plaintiff was the agent 
of the insured in mailing the first premium, there was testimony that at that time 
the insured was apparently in her usual health, and that the plaintiff had no knowl- 
edge to the contrary; and there was no evidence from which we can say, as a mat- 
ter of law, that his agency thereafter continued so that his knowledge of her sub- 
sequent condition, if any, could be imputed to her. 

In view of what we have said above, it is not necessary to determine the pre- 
cise day upon which the first premium was paid, in accordance with the terms of 
‘the policy. There was no error in overruling the motion for a verdict. 

Dr. Weymouth, the company’s examining physician, who examined the insured 
on October 12, 1925, was called as a witness by the plaintiff. He testified to making 
the examination and identified his report to the company, which he said was true. 
The report was admitted in evidence, and the material part thereof was as follows: 

“Does his general appearance indicate perfect health? Yes. 

“Pulse rate per minute. 72. 

“Is the pulse irregular or intermittent? No. 

“Give location and character of apex beat. Normal position. Normal clarity. 

“Are the heart sounds and rhythm regular and normal? Yes. 


“Was examination of heart and lungs made with stethoscope against bared skin: 


Yes. 

“Do you find any indication of any disease, past or present, not specifically 
named in the preceding questions? No. 

“In your opinion is this risk first-class, good or poor? First. 

“Do you recommend its acceptance for insurance? Yes.” 

With respect to this, the court instructed the jury as follows: 

“The report of the examining physician, Dr. Weymouth, which has been re- 
ceived here in evidence, is some evidence tending to show that Mrs. Cummings at 
the time of that examination did not have heart disease and was otherwise in good 
health. It isn’t conclusive, but as I have said it is some evidence for your consid- 
eration on that question. The weight of it is entirely for vou.” 

An exception to this instruction was taken in the following language: 

‘Defendant excepts to the charge of the court that the report of Dr. Weymouth 
is some evidence that Mrs. Cummings did not have heart disease and was in good 
health at the time of his report.” 


[19] This exception did not reasonably indicate to the trial court the fault 
found with its ruling. We have said many times that in order to be considered a 
question must be brought before this court by an appropriate exception, and no ex- 
ception is appropriate that leaves the trial court in ignorance .of the precise ground 
upon which it is predicated. Morgan v. Gould, 96 Vt. 275, 279, 119 A. 517; Eastern 
States, etc., League v. Vail’s Estate, 97 Vt. 495, 514, 124 A. 568, 38 A. L. R. 845; 
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Newton v. American Car Sprinkler Co., 88 Vt. 487, 494, 92 A. 831; Robinson y. 
Leonard, 100 Vt. 1, 10, 134 A. 706. And so a general exception to a part of the charge 
which states no ground of objection is unavailing. Barnard v. Leonard, 91 Vt. 
369, 371, 100 A. 876; Patterson v. Modern Woodmen of America, 89 Vt. 305, 95 
A. 692; Lynds v. Plymouth, 73 Vt. 216, 221, 50 A. 1083; In re Bean’s Will, 85 Vt. 
452, 464, 82 A. 734. 

[20] With respect to the varicose ulcer the court charged the jury that the 
terms “disease” or “illness” as used in the application for insurance meant “a dis- 
ease or illness of such a character as to seriously ‘affect the general soundness and 
healthfulness of the system, and not a mere temporary indisposition which did not 
tend to undermine and weaken the constitution of the insured”; and that the ques- 
tions to be answered were these: Did the insured have such a disease, and, if so, 
was it a disease of such a character as to affect the general soundness and health- 
fulness of her system, and did it tend to undermine and weaken her constitution? 
The court then said: 

“If she did not have such a disease at the time of her application or either 
of them, or previous thereto, or if it was not of the character already indicated, 
that is, if it was a mere temporary indisposition, then her answers were true or 
substantially true and the plaintiff would be entitled to recover so far as this issue 
is concerned.” 

To the foregoing instruction, the defendant excepted as follows: 

“Defendant excepts to the submitting to the jury of the question as to whether 
Mrs. Cummings had a varicose ulcer at the time of her application or previous 
thereto, because the defendant says that as a matter of law it appears that she had 
had such an ulcer at least previous to the time of said applicaion.” 

It is true that it did appear that the insured was at one time afflicted with a 
varicose ulcer, but the plaintiffs evidence tended to show that it was not, as claimed 
by the defendant, a chronic ulcer, and that it was entirely cured some two years 
before the first application for insurance was made, and did not thereafter return. 
It was, on all the evidence, a question for the jury whether the ulcer was a dis- 
ease or illness of such a character as seriously to affect the general health and 
soundness of the insured, and not a mere temporary indisposition. Schofield’s 
Adm’x v. Met. Life Ins. Co., 79 Vt. 161, 172, 64 A. 1107, 8 Ann. Cas. 1152; Billings 
v. Met. Life Ins. Co., 70 Vt. 477, 482, 41 A. 516. 

[21] The instruction of which the defendant complains, taken in connection with 
the rest of the charge on this subject, does not merit the criticism stated in its 
brief, that it permitted the jury to say that Mrs. Cummings never had a varicose 
ulcer. The point submitted was as to the character of the infirmity, and not as to 
its one-time existence. This clearly appears from the language of the court im- 
mediately following the part above quoted, that if she had at the time, or had 
previously had, a disease of such a character as to affect the general soundness and 
healthfulness of her system then her answers that she was not so affected were 
material to the risk, and since she must have known that they were false, they would 
be fraudulent misrepresentations and would bar her recovery. This exception is 
not sustained. 

This disposes of the questions raised before us. 

Judgment reversed, and cause remanded. 


SHAMBLEN v. MODERN WOODMEN OF AMERICA. (No. 6107.) 
Supreme Court of Appeals of West Virginia. Feb. 28, 1928. 
Rehearing Denied April 9, 1928. 

142 Southeastern Reporter 447. 

1. INSURANCE—FRATERNAL SOCIETY HELD NOT ESTOPPED TO 
CONTEST LIFE POLICY BECAUSE OF SUBORDINATE AGENT’S 
KNOWLEDGE OF ACTUAL CONDITIONS MISREPRESENTED IN 
APPLICATION. 4 . 

An application for insurance states that, inasmuch as the “head officers” of 
the insurer act upon the written statements and answers in the application in deter- 
mining whether a policy shall issue, no information had or given to any one other 
than its head officers shall be binding on it or in any way affect its rights. Held, 
the insurer is not estopped to contest the policy on the ground of misrepresentation 





ae seoehoane of 6 of A oe 


Life] Shamblen v. Modern Woodmen of America 305 


in the application merely because a subordinate agent had knowledge of actual con- 

ditions. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

2, INSURANCE—IF INSURED’S ANSWERS TO QUESTIONS IN APPLI- 
CATION, MADE PART OF LIFE POLICY, ARE WARRANTED TRUE, 
THEIR MATERIALITY IS NOT ISSUABLE; IF ANSWERS, EVEN IN 
GOOD FAITH, TO QUESTIONS IN APPLICATION FOR LIFE POLICY, 
WARRANTED TO BE TRUE, ARE FALSE, POLICY IS FORFEITED; 
MISREPRESENTATION IN APPLICATION AS TO HAVING BEEN 
TREATED FOR INFLUENZA HELD TO PREVENT RECOVERY UN- 
DER FRATERNAL LIFE POLICY (CODE, c. 55A, § 8.) 

Point 7 in the syllabus of Schwarzbach v. Protective Union, 25 W. Va. 623, 52 
Am. Rep. 227, relativé to the effect of false warranties in an application for insur- 
ance, applied. 

(For other cases, see Insurance, Dec. Dig. §§ 264[1], 268, 723[6].) 

Error to Circuit Court, Jackson County. 

Action by Cloh Shamblen against the Modern Woodmen of America. Judg- 
ment for plaintiff, and defendant brings error. Reversed and remanded. 

Geo. G. Perrin, of Rock Island, IIl., and Price, Smith & Spilman and J. M. 
Woods, all of Charleston, for plaintiff in error. 

Lewis H. Miller and Walter F. Boggess, both of Ripley, for defendant in er- 
ror. 
Hatcuer, J. In this action plaintiff seeks to recover $3,000 as the beneficjary 
named in a benefit certificate issued by defendant to her husband, Roy Shamblen. 

[1] The defendant is a fraternal beneficiary society. The certificate in question 
is dated January 30, 1926, and was issued to Shamblen as a member of a local 
camp of defendant at Hurricane, W. Va. In answer to questions in the applica- 
tion upon which the certificate was issued, it is stated that both Shamblen and his 
wife resided in Hurricane; that his business was that of a travelng salesman, and 
that he performed no work or duties incident to any other occupation; that the ap- 
plication was for original membership; and that he had not within five years prior 
thereto been treated by a physician for influenza, or consulted with and been treated 
by a physician in regard to “personal ailments.” Shamblen died May 7, 1926, from 
miliary tuberculosis. 

The proof shows that both Shamblen and his wife resided at Ripley; that he 
was town sergeant of Ripley; that he had been a member of defendant's camp at 
Ripley from April, 1920 to November, 1924, when he was suspended for nonpay- 
ment of dues; and that within two years prior to the application in question he had 
suffered a severe attack of influenza, during which he had been treated by a phy- 
sician. 

The answers were written by Roy Hylbert after discussing them with Sham- 
blen. Hylbert was a “deputy head consul” of the defendant, with authority to or- 
ganize new camps in seven counties of this state, for which he received compensa- 
tion. At the time the application was prepared, Hylbert was attempting to organ- 
ize a camp at Hurricane. He solicited Shamblen to become one of the charter 
members there in order to make up the necessary quota. He knew that some of 
the answers in the application were not true, and, in fact, suggested their falsity 
himself. He read the answers to Shamblen after they were written, however, and 
Shamblen “acquiesced in them.” Hylbert attempted an explanation of each mis- 
ne statement, except the answer relative to influenza, to which he did not re- 
er. ' 

The application contains the following covenant: 

“T have verified each of the foregoing answers and statements, from 1 to 30, 
both inclusive, adopt them as my own, whether written by me or not, and declare 
and warrant that they are full, complete, and literally true, and I agree that the 
exact literal truth of each shall be a condition precedent to any binding contract 
issued upon the faith of said answers and statements. I further agree that said 
answers and statements, together with this declaration and warranty, shall form 
the basis of the contract between me and Modern Woodmen of America, and are 
offered by me ag a consideration for the contract applied for, and are hereby made 
and shall be deemed a part of any benefit certificate that may be issued on this 
application; that this application may be referred to in said benefit certificate as the 
basis thereof, and that they shall be construed together as one instrument; that 
inasmuch as only the head officers of the society have authority to determine wheth- 
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er or not a benefit certificate shall issue on this application, and as they act upon 
the written statements, answers, warranties, and agreements herein made, no state- 
ments, promises, knowledge, or information had, made, or given by or to the person 
‘soliciting, taking, or writing this application, or by or to any person, shall be bind- 
ing on the society or in any manner affect its rights, unless such statements, promi- 
ses, knowledge, or information be reduced to writing and presented to the head 
officers of the society at or before the time a benefit certificate shall be issued here- 
on; and I further agree that if any answer or statement in this application is not 
literally true, or if I shall fail to comply with and conform to any and all of the 
by-laws of the said Modern Woodmen of America; whether now in force or here- 
after adopted, that my benefit certificate shall be void.” 


The following conditions were made part of the benefit certificate: 


“2, That the application for beneficial membership in this society made by the 
said member, a copy of which is printed and written hereon or is hereto attached, 
and in either case made a part hereof, is true in all respects, and that the literal 
truth of such application, and each and every part thereof, shall be held to be a 
strict warranty and to form the only basis of the liability of this society to such 
member and to his beneficiary or beneficiaries, the same as if fully set forth in said 
benefit certificate, and that if said application be not literally true in each and 
every part thereof, then said within benefit certificate is, and shall be, as to said 
member, his beneficiary or beneficiaries, absolutely null and void.” 


_. “4. It is agreed by the member holding said benefit certificate that the said cer- 
tificate, the charter or articles of association, the by-laws of the society, and the 
application for membership signed by the applicarit, with all present and subsequent 


amendments to each thereof, shall constitute the agreement between the society and 
the member. * * *” 


“8. No officer of this society, nor any local camp, or officer, or member thereof, 
is authorized or permitted to waive any of the provisions of the by-laws of this 
society which relate to the contract between the member and the society, whether 
the same are now in force, or hereafter enacted. Neither shall any knowledge or 
information obtained by, nor notice to any local camp, or officer or member there- 
of, or by or to any other person, be held or construed to be knowledge of, or notice 
to the society, or the officers thereof, until after said information or notice be pre- 
sented in writing to the head clerk of the society.” 


One of the by-laws of the defendant provides: 


“Sec. 44. No Waiver of Any By-Law—No officer of this society, nor any 
local camp, or officer or member thereof, is authorized or permitted to waive any 
of the provisions of the by-laws of this society which relate to the contract between 
the member and the society, whether the same be now in force or hereafter enacted. 
Neither shall any knowledge or information obtained by, nor notice to any local 
camp or officer or member thereof, or by or to any other person, be held or con- 
strued to be knowledge of or notice to the head camp, or the officers thereof, until 
after said information or notice be presented in writing to the head clerk of the 
society.” : 

The society says that the answers in the application are by the contract of in- 
surance made warranties; that the validity of the contract depended upon the literal 
truth of these answers; and that, because of their falsity, the policy is forfeited. 
The beneficiary replies that, as the agent of defendant suggested the false state- 
ments, her husband had the right to rely upon his suggestions, and that Hylbert’s 
act in making out the application incorrectly when he understood all of the facts 
is chargeable to the company. She relies upon such cases as Dietz v. Insurance Co., 
31 W. Va. 851, 8 S. E. 616, 13 Am, St. Rep. 909; Medley v. Insurance Co., 55 W. 
Va. 342, 47 S. E. 101, 2 Ann. Cas. 99; Modern Woodmen v. Lawson, 110 Va. 81, 
65 S. E. 509, 135 Am. St. Rep. 927. These cases have little, if any, bearing on the 
present case. The beneficiary has failed to take notice of the evolution of insur- 
ance policies. The earlier policies contained no reference to the authority of the 
soliciting agent. An initial attempt to prevent the insured from relying on author- 
ity which the agent did not have was made by placing a limitation thereon in the 
policies. The cases above referred to held that this limitation was unavailing, be- 
cause the insured had no notice thereof until the receipt of the policy, which was 
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after the insurance contract was made. Beneficial companies then made another 
attempt to check reliance of applicants on subordinate agents, by enacting by-laws 
to the effect that no minor official should have the power to waive any provision 
in the by-laws or the policy. Courts held such by-laws ineffectual as notice on the 
theory that a mere applicant was not presumed to know the by-laws of an associa- 
tion; that he should not be bound thereby until after he became a member; that 
he did not become a member until delivery of the policy, and that the notice he then 
acquired also came subsequent to the formation of the insurance contract. For the 
same reason it was held that a limitation of the agent’s authority in the by-laws 
applied only to contractual waivers as distinguished from “those conditions which 
relate to the inception of the contract.” This theory is elaborately developed in 
Medley v. Insurance Co., supra, Modern Woodmen v. Lawson, supra, and the cases 
therein cited. In pursuance thereof these cases continued the doctrine that, if the 
applicant had no knowledge at the time the application was made of any limitation 
on the authority of the agent, the information of the agent was chargeable to the 
insurance company. 


The instant case presents a.further step in the making of the insurance con- 
tract, which was doubtless designed to obviate the very criticism of the above cases. 
Here the limitation on the agent’s authority is placed, not only in the by-laws of 
the society and in the benefit certificate, but also in the body of the application itself. 
Consequently, the theory that an applicant is not bound by subsequent notice, which 
supports the above cases, has no'application here. Stamblen was given notice of the 
agent’s limitation at the very inception of the contract. In fact, he agreed in his 
application that no knowledge or information had or given to the person writing 
the application should be binding on the society, unless presented to the head offi- 
cers of the society. If authority be needed for the competency of such an agree- 
ment, see Attna Life Insurance Co. v. Moore, 231 U. S. 543, 34 U. S. Ct. 186, 58 L. 
Ed. 356, and for the right of the society to contest the policy despite knowledge of 
its agent of misrepresentation in the application, see Prudential Insurance Co. v. 
Moore, 231 U. S. 560, 34 S. Ct. 191, 58 L. Ed. 367; Maryland Casualty Co. v. Camp- 
bell (C. C.'A.) 225 F. 437, 440; May on Insurance (4th Ed.) § 137. 


The evidence does not show whether Shamblen read the application. A fail- 
ure to read it, however, cannot affect the duty to do so, as the agreement above re- 
ferred to is contained in a paragraph immediately above his signature to which his 
attention was directed by the following admonition in large letters, “APPLICANT 
WILL PLEASE NOTE THIS CLAUSE.” “The fact that the plaintiff may not 
have read the printed conditions of his policy, and relied, in ignorance of them, 
upon the implied or assumed powers of the agent, cannot help him. It was his 
business to know what his contract of insurance was, and there can be no difference 
in this respect between an insurance policy and any other contract. In the absence 
of any fraud in the making of the same, and none is claimed in this case, the in- 
sured must be held to a knowledge of the conditions of his policy, as he would be 
in the case of any other contract or agreement.” Cleaver v. Insurance Co., 65 
Mich. 527, 532-533, 32 N. W. 660, 662 (8 Am. St. Rep. 908); Smith v. Insurance Co., 


60 Vt. 682, 695, 15 A. 353, 1 L. R. A. 216, 6 Am. St. Rep. 144; Joyce on Insurance, 
supra, § 1974, 


The brief of the beneficiary makes special reference to the case of Parker 
v. Insurance Co., 79 W. Va. 576, 92 S. E. 88, L. R. A. 1917D, 1174, which held that 
the company was estopped by the information of its agent. There, however, no 
notice whatever was given of a limitation on the agent’s authority. Consequently, 
that case does not parallel this one. 


[2] The application is made a part of the insurance contract not only by the 
agreement of both parties thereto, but by section 8, c. 55A, Code. The answers 
are warranted to be true both in the application and in the policy. As already 
shown, some of the answers constituting affirmative warranties are false. “If the 
affirmative warranty is false, it avoids the contract.” Maupin v. Insurance Co., 53 
W. Va. 557, 560, 45 S. E. 1003, 1004, 32 C. J. § 493, p. 1273. If the answers of the 
insured to the questions propounded to him in the application, which are made 
part of the policy, are by the policy warranted to be true, this removes their ma- 
teriality from the consideration of the jury; and if any of the answers are false 
in fact, the policy is thereby forfeited, though the answers were made in perfect 
good faith. Schwarzbach v. Protective Union, 25 W. Va. 622, 52 Am. Rep. 227; 
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Marshall v Insurance Ass’n, 79 W. Va. 121, 90 S. E. 847; Myers v. Insurance Co., 
83 W. Va. 390, 98 S. E. 424; 37 C. J. § 177, pp. 454, 455; 14 R. C. L. 1030; 3 Joyce 
on Insurance (2d Ed.) § 1970. The misrepresentation as to influenza is alone suf- 
ficient to avoid the policy. Harris v. Insurance Co., 86 W. Va. 638, 104 S. E. 121. 
The judgment of the circuit court is reversed, and the case remanded. 
Reversed and remanded. 
Woods, J., absent. 
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GREAT AMERICAN INS. CO. v. JOHNSON et al. 
Circuit Court of Appeals, — Circuit. April 10, 1928. 
No. 26 


oO. ; 
25 Federal Reporter (2d) 847. 

1. INSURANCE—COURT ERRED IN TRYING SUIT ON FIRE POLICY, 
ISSUED BY MISTAKE IN NAME OF CORPORATION NOT OWNER 
OF PROPERTY INSURED, AS ACTION AT LAW. 

District Court erred in trying suit on fire insurance policy, issued by mistake 
in name of corporation which was not owner of property insured, as an action 
at law; reformation being necessary to conform policy to true intent of parties. 

(For other cases, see Insurance, Dec. Dig. § 608.) 


2. INSURANCE—INSURED ERRONEOUSLY NAMED IN POLICY CAN 
SUE AT LAW THEREON ONLY IF HE APPEARS AS PERSON IN- 
TENDED TO BE INSURED. 

Rule that action at law may be maintained by insured on policy containing 
mere error in his name, apparent in light of extrinsic facts, applies only where 
he appears as person intended to be insured, and not where reformation of policy 
is necessary to conform it to parties’ true intent. 

(For other cases, see Insurance, Dec. Dig. § 608.) 

3. INSURANCE—ONE NOT NAMED AS INSURED CANNOT MAINTAIN 
ACTION AT LAW ON FIRE POLICY. 

An action at law cannot be maintained on a fire policy by one not named as 
insured there-under. 


(For other cases, see Insurance, Dec. Dig. § 156[1].) 


4. INSURANCE—BREACH OF UNCONDITIONAL AND SOLE OWNER- 
SHIP WARRANTY CANNOT BE MET BY PAROL PROOF OF 
AGENT’S KNOWLEDGE OF TRUE OWNERSHIP IN ACTION AT 
LAW ON POLICY PROVIDING THAT NO AGENT CAN VERBALLY 
WAIVE TERMS THEREOF. 

Breach of warranty of insured’s unconditional and sole ownership, appear- 
ing from face of complaint in action on fire policy by persons not named therein 
as insured, cannot be met by parol proof of insurer’s agent’s knowledge of true 
ownership, so as to permit recovery in action at law without reforming policy, 
where policy provides that no officer or agent of insurer can waive any terms of 
policy without written indorsement. 


(For other cases, see Insurance, Dec. Dig. § 376[2].) 


5. INSURAN WHERE POLICY PROVIDES THAT NO AGENT MAY 
WAIVE TERMS VERBALLY, AGENT’S KNOWLEDGE OF TRUE 
OWNERSHIP OF PROPERTY WILL NOT BE HELD WAIVER OF 
ae OF UNCONDITIONAL AND SOLE OWNERSHIP WAR- 
RANTY. 

Where fire policy provides that no officer or agent of insurer shall have 
power to waive any of its terms, except by written indorsement, agent’s knowl- 
edge of true ownership of insured property will not be held, in federal courts, to 
constitute waiver of breach of warranty of unconditional and sole ownership. 

(For other cases, see Insurance, Dec. Dig. § 376[2].) 


6. INSURANCE—ISSUANCE OF POLICY INSURING CORPORATION OC- 
CUPYING INSURED BUILDING, INSTEAD OF OWNERS THEREOF, 
HELD RESULT OF MUTUAL MISTAKE, ENTITLING OWNERS TO 
REFORMATION OF POLICY. 

Issuance of delivery of fire policy, insuring corporation occupying insured 
building, instead of owners thereof, pursuant to erroneous information given by 
employee of corporation to agent, to whom owner applied for policy, held result 
of mutual mistake, entitling owners, in equity, to reformation of policy and de- 
cree enforcing it as reformed. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


In Error to the District Court of the United States for the Northern District 
of West Virginia, at Elkins; William E. Baker, Judge. 


Action by Raymond W. Johnson and another against the Great American In-* 
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surance Company. Judgment for plaintiffs, and defendant brings error. Affirmed. 

James M. Guiher, of Clarksburg, W. Va. (Steptoe, Maxwell & Johnson of 
Clarksburg, W. Va., on the brief), for plaintiff in error. 

W. T. George, of Philippi, W. Va., for defendants in error. 

Before Parker and Northcott, Circuit Judges, and Webb, District Judge. 

Parker, Circuit Judge. This suit was instituted by Raymond W. Johnson and 
Noah §S. Parks against the Great American Insurance Company to recover on a 
policy of fire insurance in the sum of $3,500. There was a verdict and judgment 
in their favor, and the insurance company brings this writ of error. We shall 
refer to the parties in accordance with the positions occupied by them in the 
court below. 

The facts are very simple. Johnson and Parks were the owners of a garage 
building in Philippi, W. Va. They were also the owners of practically all of the 
stock of the Home Auto Company, a corporation with occupied the building. On 
May 27, 1926, Johnson applied to Miss Lena Switzer, the agent at Philippi of the 
defendant company, to issue a policy on the building in favor of himself and 
Parks for $3,500, to take the place of a policy which had been cancled. Miss 
Switzer said that she would consider the matter, and would let Johnson know 
in the afternoon or deliver the policy to him. That afternoon she decided to 
write the policy, and called the Home Auto Company over the telephone to ask 
how it should be written. Johnson was absent, and an employee, Simons, an- 
swered the telephone. Knowing that insurance had been carried on automobiles 
in the name of the Home Auto Company, he told her that he thought it should 
be issued in the name of the company. Miss Switzer thereupon issued it in the 
name of the company and delivered it to Simons, who placed it on Johnson’s 
desk. It remained there unnoticed by Johnson until after the building insured 
was destroyed by fire on May 29th. Simons did not tell Johnson of his conver- 
sation with Miss Switzer, and Johnson did not learn that the policy had been 
issued in the name of the company until after the fire. 

Plaintiffs instituted in their own names an action at law’ to recover on the 
policy, alleging that the contract was made with plaintiffs,.and that through mis- 
take the agent had issued the policy in the name of the Home Auto Company. 
Defendant demurred to the declaration on the ground that it did not state a 
cause of action, and that the remedy of plaintiffs, if they had remedy, was in 
equity. The demurrer was overruled, and defendant pleaded non assumpsit 
and the general issue. It also filed specifications of defense, pleading breach of 
the warranties as to unconditional and sole ownership, and as to the building be- 
ing on land belonging to insured. On the trial defendant excepted to the refusal 
to exclude the evidence and direct a verdict in its behalf, and also to the admis- 
sion of parol testimony as to mistake, and to certain a to the jury 
covering this phase of the case. W 

[1, 2] We think that the learned District Judge erred in trying the case as 
an action at law. A copy of the policy was attached to the declaration; and 
when the provisions of the policy and the statements in the declaration are con- 
sidered together, it appears that plaintiffs are not named as the parties insured 
by the policy, and that the corporation named as insured was not the owner of 
the property. It is true that an action at law may be maintained by one to 
whom a policy has been issued, where there has been a mere error in his name 
which is apparent in the light of extrinsic facts, as where the insured was named 
as I. J. Harvey, instead of S. J. Harvey. Harvey v. Parkersburg Ins. Co., 37 W. 
Va. 272, 16 S. E. 580. But this rule applies only where such person appears as the 
person intended by the policy to be insured, where same is properly interpreted 
in the light of extrinsic facts, and not where reformation is necessary to con- 
form it to the true intent of the parties. 26 C. J. 107. 

[3-5] The mistake in the policy here was not a mere error in the name of in- 
sured. It was a mistake as to who was to be protected by it, and until it should 
be reformed no action at law could be maintained upon it by plaintiffs; for the 
rule is well settled that an action at law cannot be maintained upon a fire policy 
by one not named as insured thereunder. 26 C. J. 107; Stanley v. Fireman’s Ins. 
Co., 34 R. I. 491, 84 A. 601, 42 L. R. A. (N. S.) 79; McIntosh v. North State Fire 
Ins. Co., 152 N. C. 50, 67 S. E. 45, 136 Am. St. Rep. 818. Furthermore until the 
policy should be reformed there could be no recovery under it, for it appeared 
from the face of the complaint that there was a breach of the warranty as to un- 
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conditional and sole ownership on the part of the insured. This could not be met 
by parol proof of knowledge of the true ownership on the part of the agent, for 
it is well settled, in the federal courts, that where, as in this case, the policy pro- 
vides that no officer or agent of the company shall have power to waive any of 
its terms, except by written indorsement, such knowledge on the part of the 
agent will not be held to constitute a waiver of the breach of warranty. North- 
ern Assurance Co. Limited v. Case (C. C. A. 4th) 12 F. (2d) 551; Fidelity-Phenix 
Fire Ins. Co. v. Queen City Bus Co. (C. C. A. 4th) 3 F. (2d) 184; Lumber Un- 
derwriters of New York v. Rife, 237 U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140; North- 
ern Assurance Co. v. Grand View Building Ass’n, 183 U. S. 308, 22 S. Ct. 133, 46 
L. Ed. 213. It was apparent upon the face of the complaint, therefore, that plain- 
tiffs could not without reforming the policy, recover upon it in an action at law. 

[6] We think it is equally clear, however, that in equity plaintiffs were en- 
titled to a reformation of the policy and to a decree enforcing it as reformed 
against the defendant. There can be no question that the naming of the Home 
Auto Company as insured in the policy, instead of plaintiffs, was the result of 
mutual mistake which occurred through the fault of the agent of defendant who 
wrote the policy. Johnson intended that the policy should be issued to himself 
and Parks. He applied for such a policy. Miss Switzer promised that, if she did 
not issue the policy, she would notify him in the afternoon, and it is clear that he 
thought that the policy had been issued as applied for. Miss Switzer decided to 
issue the policy, and the evidence clearly shows that she intended to issue it pro- 
perly in the name of the owner or owners of the property. She called Johnson’s 
place of business to see how this should be done, and received erroneous informa- 
tion from an employee of the corporation, who had no authority with respect to 
the insurance. As a result of the information thus obtained she issued the policy 
to a corporation which owned no interest in the property; instead of to plaintiffs, 
who owned it. 

There is no reason on the evidence to believe that she would not have issued 
it to the plaintiffs, had she not been mistaken as to the ownership, just as readily 
as she issued it to the corporation the stock in which was owned by them. She 
thought that the policy protected against fire the owner of the property. Johnson 
thought that the owners were protected by it. The minds of the parties met on 
the proposition that the defendant was to insure the owners of the property 
against loss by fire. That the policy as issued and delivered insured a corporation 
which had no interest in it was unquestionably the result of mutual mistake, due on 
the part of the agent of the company to the fact that she received erroneous infor- 
mation, on the part of Johnson to his understanding that the policy was to be 
issued to him and Parks, and that he was to be notified if it was not so issued. To 
allow the company to take advantage of such a mistake would be unconscionable, 
and there is no doubt that equity can and should grant relief under such circum- 
stances. Thompson v. Phenix Ins. Co., 136 U. S. 287, 296, 10 S. Ct. 1019, 34 L. 
Ed. 408; Snell v. Insurance Co., 98 U. S. 85, 88, 25 L. Ed. 52; Western Assur. Co. 
v. Ward (C. C. A. 5th) 75 F. 338; Abraham v. North German Ins. Co. (C. C.) 40 
F. 717; Fink v. Queen Ins. Co. (C. C.) 24 F. 318; Spare v. Home Mut. Ins. Co. 
(C. C.) 17 F. 568; Sias v. Roger Williams Ins. Co. ce C.) 8 F. 183; McIntosh v. 
North State Fire Ins. Co., 152 N. C. 50, 67 S. E. 45, 136 Am. St. Rep. 818; 14 R. 
C. L. 902 et seq.; 26 C. J. 103 et seq. 

We are not impressed with the argument that, without correcting the mis- 
take, recovery at law should be allowed under the practice prevailing in West 
Virginia. For this position plaintiffs rely upon a line of West Virginia cases. We 
think, however, that these cases are not in point. A number of them merely de- 
cide that it is not necessary to correct in equity a policy apparently void for 
breach of conditions, where it can be shown that the agent of the insurer at the 
time of issuing the policy had knowledge of the facts out of which the breach is 
said to arise. The basis of these decisions is that the issuance of the policy with 
knowledge of the facts is a waiver of the conditions, and that this can be shown 
by parol; but, as shown above, this is not the rule in the federal courts in the case 
of policies expressly providing that the agent is without authority to waive the 
conditions of the policy, except by writing indorsed thereon. 

_ We think, also, that these cases have no application to the fundamental 
objection to the right of plaintiffs to sue at law, which is that they are not named 
as parties to the written contract which they seek to enforce. One of the cases 
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cited, to which we have already referred (Harvey v. Parkesburg Ins. Co., 37 W. 
Va. 272, 16 S. E. 580), dealt with a policy where there was a mere error in the 
initials of the insured, which was apparent upon an interpretation in the light of 
extrinsic circumstances. The case principally relied on, however, is Dietz v. In- 
surance Co., 31 W. Va. 851, 8 S. E. 616, 13 Am. St. Rep. 909; Id., 33 W. Va. 526, 11 
S. E. 50, 25 Am. St. Rep. 908. In that case there was a policy issued in the name 
of a husband on property belonging to his wife, for whom he was acting as agent; 
and the wife was allowed to recover at law, on the theory that she could sue on 
a contract made in her behalf by an agent, even though made in his name. That 
rule could have no application to a case such as this, for there is no contention 
that the Home Auto Company was agent for plaintiffs. We do not think, there- 
fore, that the rule for which plaintiffs contend is supported even by the West 
Virginia authorities upon which they rely. 

[7] But even if it were permissible under the practice in West Virginia for 
plaintiffs to sue at law, without first having the policy reformed in equity, we 
could not follow such rule in the federal courts, for to do so would be to grant 
equitable relief in an action at law. Whatever be the practice in the courts of 
the state with respect to abolishing the distinction between actions at law and 
suits in equity, it is well settled that the federal courts will not follow such prac- 
tice, but that equitable remedies must be sought in the federal courts in accor- 
dance with the practice in equity prevailing in those courts. Lindsay v. First 
National Bank, 156 U. S. 485, 15 S. Ct. 472, 39 L. Ed. 505; Hurt v. Hollingsworth, 
100 U.S. 100, 105, 25. Ls: Ed. 560; 27 RoC, L.:59; 


[8] It by no means follows, however, that the case must be reversed, because 
what was in substance a suit in equity was tried on the law side of the docket. It 
appears that the case was fully heard, and all of the evidence has been certified 
up to us. As stated!above, we are thoroughly satisfied, from a study of it, that 
plaintiffs are entitled to relief in equity on the ground of mistake, and to have 
the policy, as reformed, enforced against the defendant. Must we, then, reverse 
the decision below and send the case back to the District Judge for a new trial, 
because he tried the case at law before a jury, instead of hearing it in equity 
himself? We see no proper purpose to be served by such action. The judge be- 
low of his own motion could have transferred the case to the equity docket and 
heard it in equity. If he had done so, and had heard it upon the evidence ap- 
pearing in this record, we would have affirmed a decree for plaintiffs, and would 
have reversed one for defendant. Where the evidence is before us, and it appears 
that the right decision was rendered on the facts, shall we reverse it merely be- 
cause the case was heard on the law side and before a jury? To do so, it seems 
to us, would be to hark back to the outworn technicalities of a day that is dead, 
and to ignore the provisions of the statute which enjoins us to give judgment 
after an examination of the record, without regard to technical errors, defects, or 
exceptions which do not affect the substantial rights of the parties. Act Feb. 
26, 1919, c. 48, 40 Stat. 1181 (28 USCA § 391). 

The distinction between law and equity has not been abolished by the recent 
statutes regulating procedure, and a party is entitled to have his case tried on 
the proper side of the docket; but the question here is not whether it was error 
to try an equity case as an action at law, but whether this court should hold such 
error to be prejudicial and award a new trial, where all of the evidence in the 
lower court is before us, where it appears that the case was fully developed, and 
where the relief obtained at law is exactly what upon! the record should have 
been awarded in equity? We think not. In such case justice has been done, and 
courts exist to do justice, not to furnish a forum for intellectual skill or prowess. 

Where a case has been tried in equity which should have been tried at law, 
and the rights of the complaining party have been preserved, by timely excep- 
tions, a different situation is, of course, presented; for there the complaining party 
has been denied a right guaranteed him by the Constitution, the right of trial by 
jury. Where a suit in equity has been tried at law, however, no such situation 
is presented. No right of jury trial is involved, and on appeal the case is before a 
court which has the power to review the facts, as well as the law. If the case 
has not been properly developed in the court below, it can, of course, be remand- 
ed for the taking of additional testimony; but where, as here it has been fully 
heard, we think that this court has power to dispose’ of it upon the record pre- 
sented, and should do so. If the decision of the lower court in such case ac- 
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cords with what we deem the rights of the parties in equity, the error in trying 
the case at law should be treated as harmless, and the judgment affirmed. Li- 
berty Oil Co. v. Condon Bank, 260 U. S. 235, 43 S. Ct. 118, 67 L. Ed. 232; Fidelity & 
Casualty Co. v. Glenn (C. C. A. 4th) 3 F. (2d) 913, 915; National Surety Co. v. 
County Board of Education (C. C. A. 4th) 15 F. (2d) 993; C. L. Williams, Re- 
ceiver, v. Mary Foy Stone, Guardian (C. C. A. 4th) 25 F. (2d) 588, decided this 
day. 

What was said by Judge Waddill, speaking for this court in the case of Fi- 
delity & Casualty Co. v. Glenn, supra, is peculiarly applicable here. Said he: 
“Where the only effect of holding that a case tried at law should have been dis- 
posed of in equity would be to send the same back, to be transferred to the 
equity side, and heard over again by the same judge, upon probably the same 
testimony, this court should be reluctant to adopt such course, and [ought] not to 
do so unless the circumstances of the case made the same necessary to prevent 
a manifest miscarriage of justice.” 

For the reasons stated, the decision of the court below ‘is affirmed. 

Affirmed. 


HILL v. FIREMEN’S INS. CO. et al. (REMMEL, Internal Revenue 
Collector, Intervener.) 
District Court, W. D. Arkansas, Ft. Smith Division. January 9, 1928. 
25 Federal Reporter (2d) 1007. 

4. INSURANCE—STATUTORY PENALTY HELD NOT RECOVERABLE 
BY INSURED FOR FIRE INSURER’S WITHHOLDING INSURANCE 
MONEY ON NOTICES OF ASSESSMENT LIENS FROM GOVERN- 
MENT (CRAWFORD & MOSES’ DIG. ARK. § 6155). 

Notices to fire insurance companies given by collector of internal revenue, claim- 
ing liens against proceeds of fire insurance policies for assessments against insured 
as transferee of corporation from which taxes were due, held to justify companies 
withholding payment of losses when demand was made, and the 12 per cent. penalty 
provided by Crawford & Moses’ Dig. Ark. § 6155, for failure of companies to pay 
losses, was not recoverable by insured. 

(For other cases, see Insurance, Dec. Dig. § 602.) ° 

At Law. Action by J. S. Hill, trustee, for himself and another, against the 
Firemen’s Insurance Company and others, in which H. L. Remmel, Internal Revenue 
Collector, intervened, and for whom, on his death, was substituted A. B. Andrews. 
Judgment for plaintiff, after trial to the court sitting as a jury, a jury being waived. 

Evans & Evans, of Booneville, Ark., and Cravens & Cravens, of Ft. Smith, 
Ark., for plaintiff. 

McMillen & Scott, of Little Rock, Ark., for defendants. 

S. S. Langley, U.S. Atty., and W. N. Ivie, Asst. U. S. Atty., both of Ft. Smith, 
Ark., for intervener. ; 

Youmans, District Judge. J. S. Hill, as trustee for himself and A. H. Scoggin, 
brought nine suits in the circuit court for the Ft. Smith district of Sebastian county, 
Arkansas, against various insurance companies for losses sustained in the destruc- 
tion by fire of the property of the Magnolia Window Glass Company, at Ft. Smith, 
Ark. The various insurance companies filed answers. They also filed a motion 
in each case, asking that H. L. Remmel, as collector of internal revenue for the 
district of Arkansas, be made a party defendant. That motion was sustained by 
the circuit court and the collector was made a party defendant. Thereafter the 
collector filed in this court motions to remove each of said cases to this court, which 
motions were granted. Upon removal, the collector filed answers, denominating 
himself a defendant. As a matter of fact, he was an intervener, claiming an 
interest in the insurance by virtue of assessments against the Magnolia Window 
Glass Company as transferee of the Model Window Glass Company. The plaintiff 
filed responses to the answers of the collector. Three of those cases have been 
submitted to the court sitting as a jury. At the hearing, A. B. Andrews was 
substituted for H. L. Remmel; the latter having died in October, 1927. 

[1] The collector offered in evidence three assessment lists, which were objected to 

by the plaintiff. They were admitted subject to the objection. One list purports 

to be an assessment against the Model Window Glass Company, transferred to the 
collection district of Arkansas from the collection district of West Virginia. Under 
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no view of the facts can a lien attach in favor of the government by virtue of that 
assessment. There is nothing to show that any assessment was made in the district 
of West Virginia, or transferred to that district from any other district. The 
objection to that assessment will be sustained. 

{[2] The second assessment list introduced purports to be a certified copy of an 
assessment list covering capital stock tax against the Model Window Glass Company, 
made by the Commissioner of Internal Revenue. That assessment is not made 
against the Magnolia Window Glass Company as the transferee of the Model Win- 
dow Glass Company. Therefore that assessment cannot be a lien upon the proceeds 
of insurance policies in favor of the Magnolia Window Glass Company. 

[3] The third assessment is made against the Magnolia Window Glass Company, 
as transferee of the Model Window Glass Company. It purports to have been 
made by the Commissioner of Internal Revenue as a jeopardy assessment under 
sections 279a and 280 of the Revenue Act of 1926, pages 59, 60, and 61 of part 2, 
volume 44 of the United States Statutes at Large, being sections 1051 and 1069, 
title 26, appendix td the United States Code (26 USCA §§ 1051, 1069). ‘The 
assessment made by the Commissioner of Internal Revenue on the Magnolia 
Window Glass Company, as transferee of the Model Window Glass Company, does 
not show when it was made. The government introduced a certain correspondence 
between the Magnolia Window Glass Company and the collector of internal revenue, 
which correspondence shows how the assessment was treated by the parties. From 
such correspondence it is clear that the Magnolia Window Glass Company recognized 
the assessment made by the collector. Under date of December 7, 1926, the Mag- 
races Window Glass Company filed with the collector a protest, which reads as 
ollows : 

“Collector of Internal Revenue, Little Rock, Arkansas—Dear Sir: We wish to 
protest against the assessment, as transferee of the Magnolia Window Glass Com- 
pany, of additional income tax of the Model Window Glass Company, for the 
fiscal year July 31, 1920. The Magnolia Window Glass Company. was organized 
August 5, 1925, and purchased the plant and equipment of the Model Window 
Glass Company. The plant and equipment included 8.9 acres, warehouse, main 
factory building, and necessary equipment for the manufacture of hand-blown glass. 
In making the assessment you have issued a distraint warrant and tied up all the 
property of the Magnolia Window Glass Company, including $12,000 fire insurance 
on glass that was destroyed by fire, which belonged to the Magnolia Window 
Glass Company, and was not any part of the assets transferred from the Model. 
You have also tied up $3,600 insurance on warehouse and equipment which was 
a part of the assets transferred. 

“We are now asking that you release the $12,000 insurance on the glass that 
belonged to the Magnolia Window Glass Company, as this was not transferred 
from the Model; that the Model never had any interest in the glass; that the said 
glass was manufactured after the transfer of the property from the Model. At 
this time we are not asking that you release your liens from the factory building, 
equipment, real estate, and the $3,600 insurance on the warehouse and equipment. 
Any delay in the release of the $12,000 insurance is going to jeopardize the collection. 
Therefore we respectfully ask for your release at an early date. 

“Yours very truly, 
“Magnolia ee Glass Company, 


Under date of December 11, 1926, the collector made to that protest a reply, 
which was as follows: 

“Magnolia Window Glass Company, c/o Mr. J. L. Swofford, First National 
Bank Building, Ft. Smith, Arkansas—Gentlemen: Attention Mr. A. H. Scoggin. Your 
letter of December 7, 1926, protesting the assessment as transferee of the Magnolia 
Window Glass Company, has been given careful consideration. The additional 
income tax due from the Model Window Glass Company was transferred to the 
Magnolia Window Glass Company, transferee, pursuant ‘to the provisions of section 
280 of the Revenue Act of 1926, and you admit in your letter that the Magnolia 
Window Glass Company purchased the plant and equipment of the Model Window 
Glass Company, said plant and equipment consisting of 8.9 acres, warehouse, main 
factory building, and necessary equipment for the manufacture of handblown glass. 

“The amount of tax due from the Magnolia Window Glass Company, transferee, 
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is $9,060.50, and, in so far as I am aware, you have made no offer to pay this tax, 
and I do not know that you have made any effort to pay; but it does appear to 
me that, on the part of the several parties connected with one or more of these 
companies, there has been a consistent attitude leading me to think that the pay- 
ment of this tax is being evaded. Distraint warrants have been issued and liens 
filed, and these liens cover property and rights to property of the Magnolia Window 
Glass Company, transferee of the Model Window Glass Company, and the govern- 
ment is interested only in its equity in such property and rights to property. 

“Referring specifically to your request for release of the $12,000 insurance on 
the glass which you state belonged to the Magnolia Window Glass Company, there 
has been no proof submitted to me that this glass was the property of the Magnolia 
Window Glass Company. There has been no proof submitted that the Model 
Window Glass Company never had any interest in this glass and, therefore I am 
not in a position to release any lien which I have filed. 

“You are further notified that, unless, this tax, in the amount of $9,060.50, is 
paid at once, I will proceed with the seizure and sale of any assets of the Magnolia 
Window Glass Company, transferee. If any of the parties had, at any time, made an 
effort to pay this tax, or made a partial payment of the tax, my attitude would 
perhaps have been different. If there is any doubt in your mind as to what property 


the liens filed by the government cover, it appears to me that you have proper 
recourse in the court. 


“Very truly yours, 
“H. L. Remmel, Collector.” 
On March 29, 1927, the collector wrote a letter to the Magnolia Window Glass 
Company which reads as follows: 
“Magnolia Window Glass Company, Ft. Smith, Arkansas—Gentlemen: Refer- 
ence is made to previous correspondence had with you regarding the legality of 


distraint proceeding on account of the assessment made against the Magnolia Window 
Glass Company, transferees of the Model Window Glass Company. You are 
advised that the assessment against the Model Window Glass Company was made 
after the enactment of the Revenue Act of 1924, and the assessment on the Magnolia 
Window Glass Company was made a jeopardy assessment, pursuant to section 
279(a) of the Revenue Act of 1926, and section 280 of the Revenue Act of 1926. 
The Revenue Act of 1924 provides, where an assessment of taxes made within 
the legal period, such tax may be collected by distraint, or by proceeding in court 
begun within six (6) years after the assessment of the tax. It seems clear that 
the provisions of section 278(d) of the 1924 act are controlling in this case, and 
that the decision quoted by you in the case of the New York & Albany Lighterage 


Company has no bearing on the distraint assessmenut against the Magnolia Window 
Glass Company. 


In view of the facts as outlined above, the Commissioner of Internal Revenue 
has advised me that I should proceed with the collection of the outstanding assess- 
ment against the Magnolia Window Glass Company, inasmuch as the Magnolia 
Window Glass Company failed to make bond as provided by section 279(f) of the 
Revenue Act of 1926.” 


In the letter of the collector of December 11, 1926, in reply to one item of 
the protest of the Magnolia Window Glass Company, the collector said: 

“Referring specifically to your request for release of the $12,000 insurance on 
the glass which you state belonged to the Magnolia Window Glass Company, there 
has been no proof submitted to me that this glass was the property of the Magnolia 
Window Glass Company. There has been no proof submitted that the Model 
Window Glass Company never had any interest in this glass, and therefore I am 
not in a position to release any lien which I have filed.” 


The undisputed proof in the case shows that the Model Window Glass Company 
never had any interest in the glass covered by the insurance; that the glass was 
not any part of the property that was transferred by the Model Window Glass 
Company to the Magnolia Window Glass Company. Therefore the government 
can have no lien upon that glass, or upon the insurance money to be paid for its 
loss by fire. It appears from the testimony that there was insurance on a building 
as a part of the real estate conveyed by the Model Window Glass Company to the 
Magnolia Window Glass Company. The government may have a lien upon the 
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proceeds of the insurance for the loss of this building, but that is not involved in 
these three suits. 

[4] The plaintiff claims a penalty of 12 per cent. and an attorney’s fee under 
section 6155 of Crawford & Moses’ Digest of the Statutes of Arkansas, for the fail- 
ure by the insurance companies to pay the losses under the insurance policies. The 
insurance companies defend against that claim on the ground that, upon the no- 
tices given them by the collector of internal revenue of the liens claimed by him in 
behalf of the government, they were justified in not paying the losses when demand 
was made. Under the circumstances, the above statute cannot be held to apply. The 
insurance companies were justified in withholding payment. 

The plaintiff will be entitled to judgments for the losses on all policies placed 
on the glass that was destroyed by fire. 


RHODE ISLAND INS. CO. v. WALDEN (3 DIV. 788.) 
Supreme Court of Alabama. June 30, 1927. 
Rehearing Denied May 17, 1928. 

116 Southern Reporter 693. 

1. INSURANCE—UNDER FIRE POLICY INSURING BUILDING FOR CER- 
TAIN AMOUNT AND OTHER PROPERTY FOR CERTAIN AMOUNT, 
EACH INDEMNITY WAS SEPARATE INSURANCE. 

Under fire insurance policy insuring sawmill building for $1,000, boilers for 
$800, and other articles connected with sawmill at $3,800, severally, each indemnity 
was in effect a separate insurance. 

(For other cases, see Insurance, Dec. Dig. § 179.) 


Appeal from Circuit Court, Montgomery County; Leon McCord, Judge. 

Action on a policy of fire insurance by J. B. Walden, doing business as J. B. 
Walden Lumber Company, against the Rhode Island Insurance Company of Pro- 
vidence, R. I. From a judgment for plaintiff, defendant appeals. Reversed and 
remanded. 

The action :: on a fire insurance policy. The complaint is in three counts 
claiming separately: (1) For the loss of a frame sawmill building; (2) of two 
boilers; and (3) of machinery, carriages, engines, and other articles connected with 
the sawmill. 

Besides the general issue, and a plea that the plaintiff wilfully burned the 
property insured, defendant pleaded to each count severally the following: 

3. That in the policy or contract of insurance sued upon it is expressly stipulat- 
ed and provided, as a part thereof, that “This entire policy, unless otherwise pro- 
vided by agreement indorsed hereon or added hereto, shall be void if the interest 
of the insured be other than unconditional and sole ownership, or if the subject of 
insurance be a building on ground not owned by the insured in fee simple.” And 
defendant avers that the subject of insurance, viz., the sawmili building together with 
the boilers and machinery in the complaint mentioned, and which this defendant 
avers constituted and was operated by plaintiff at the time said policy was issued, 
and at the time of said alleged fire as a sawmill plant, was situated on ground not 
owned by the insured in fee simple, or solely at unconditionally. 

No demurrer was interposed to this plea, and issue was joined thereon. 

Plaintiff introduced the policy in evidence, and his evidence showed the loss 
of the insured property by fire on May 21, 1925, and its value, as alleged in the 
complaint. The policy was issued on February 19, 1925, for the term of one year, 
and separately insured the frame sawmill building for $1,000, and the other two 
items for $800, and $3,800, respectively. It contained the stipulation set up in 
special plea 3. 

_ Defendant introduced in evidence a deed showing a grant of the land upon 
which the insured building and the sawmill outfit were located, by plaintiff and his 
wife, for a consideration of $140, to one G. C. Morris. This deed was executed and 
acknowledged before a notary, on February 24, 1922, and contained this recital: 

“It is understood between the two parties above that this deed does not take 
effect until five years from today, or February fourteenth, nineteen hundred and 
twenty-seven, and grantees (grantors?) or their assigns shall have the possession, 
use and occupation of said land for five years.” 

Plaintiff's testimony tended to show that this deed was delivered by him in 
escrow to one W. L. Petrey, to be kept by him for five years, and then to be deliv- 
:red to the grantee. The testimony of the grantee, Morris, was: 
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“I am the owner of the land on which Mr. Walden’s mill was situated. He 
made me a deed to it in 1922. He gave me the deed. I did not put it on record. 
* * * After he gave me the deed, I put it in some papers I had there at home. He 
gave it to me about the day it is dated. * * * I have had it in my possession ever 
since. 

The trial judge gave the general affirmative charge, with hypothesis, for plain- 
tiff, and there were verdict and judgment for plaintiti for $2,582.41. 

Steiner, Crum & Weil, of Montgomery, for appellant. 

Ball & Ball, of Montgomery, for appellee. 

SoMERVILLE, J. [1] As we interpret the provision of the insurance policy set 
up in plea 3, it means that any insurance of property thereby is void if that prop- 
erty is not unconditionally owned by the insured alone; and that any insurance of 
a building is void if it be located on ground not owned by the insured im fee sim- 
ple—there being an apportionment of the insurance to the building, and to the 
other property, severally, so that each indemnity is in effect a separate insurance. 

[2] From this view of the policy, it results that plea 3 was a good answer to 
the frst count of the complaint, but not to the second and third counts; but, no 
objection being taken to its sufficiency as to those counts, defendant was entitled 
to a verdict upon all of the counts if the plea was proved. Browder v. Irby, 112 
Ala. 379, 21 So. 351. 

[3] The deed in question was a grant in presenti, with a reservation of pos- 
session in the grantors for five years from its date. Phillips v. Phillips, 186 Ala. 
545, 65 So. 49, Ann. Cas. 1916D, 994; Jenkins v. Woodward Iron Co., 194 Ala. 371, 
69 So. 646; 18 Corp. Jur. 208, § 113. 

[4] According to plaintiff’s version of the transaction, he sold this land to the 
grantee Morris, and delivered the deed, pursuant to their understanding, to one Pet- 
rey, with directions to deliver it to Morris at the end of five years from that date. 
This was not a delivery in escrow, requiring the performance by the grantee of 
some prescribed condition before final delivery and passage of title, but was an un- 
conditional delivery by virtue of which the legal title passed to Morris eo instanti. 
Arrington v. Arrington, 122 Ala. 510, 26 So. 152; Strickland v. Griswold, 149 Ala. 
325, 328, 43 So. 105; Abney v. Moore, 106 Ala. 131, 18 So. 60. 

So it makes no difference whether plaintiff’s testimony or Morris’ be accepted 
as true, for in either case plaintiff’s title vested in Morris forthwith, and the con- 
dition of the policy as to the title of the insured was broken. 

Under the pleadings and evidence, therefore, the defendant was entitled to the 
general affirmative charge, and its refusal was error. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Thomas, JJ., concur. 


DAVENPORT v. NATIONAL RESERVE INS. CO. OF ILLINOIS, 
DUBUQUE, IOWA. (CIV. 3458.) 
District Court of Appeal, Third District, California. April 30, 1928. 
267 Pacific Reporter 132. 
2. INSURANCE—EVIDENCE AS TO INSURED’S GROSS EXAGGERATION 
cae BY FIRE HELD TO SUSTAIN VERDICT DENYING RECOV- 


In action on fire policies insuring lumber and cordwood on tract of timber 
land, evidence as to gross exaggeration by insured relative to loss by fire held suffi- 
cient to sustain verdict denying recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


5. INSURANCE—INSTRUCTION RELATIVE TO APPRAISEMENT, FOL- 
aa EXACT LANGUAGE OF POLICIES, HELD NOT ERRONE- 


In action on fire policies insuring lumber and cordwood located on timber 
land, instruction relative to appraisement, following exact language of policies, held 
not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 

Appeal from Superior Court, Placer County; J. B. Landis, Judge. 

Action by N. E. Davenport and another against the National Reserve Insur- 
ance Company of Illinois, Dubuque, Iowa. Judgment for defendant, and plaintiffs 
appeal. Affirmed. 
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W. J. Burns and W. H. Slade, both of Auburn, Howe, Hibbitt & Johnston and 
O. F. Meldon, all of Sacramento, for appellants. 

Miller & Thorton, of San Francisco, for respondent. 

PRESTON, Justice pro tem. The plaintiffs brought this action in the superior 
court of Placer county to recover $28,692, alleged fire loss under two policies of 
fire insurance. The case was tried by a jury, and a verdict was rendered in favor 
of defendant. From the judgment entered upon this verdict, the plaintiffs prosecute 
this appeal. 


The complaint is in two counts. The amount sought to be recovered under the 
first count is $15,000; the amount sought to be recovered under the second count 
or second policy is $13,692. The property insured under the first policy for $15,000, 
according to the recitals in the policy, consisted of 500,000 feet, more or less, of 
lumber, manufactured, unmanufactured, or in process of manufacture. The property 
insured under the second policy for $14,500, according to the recitals in the policy, 
consisted of 1,200 cords of wood, more or less. Both of these policies were issued 
to appellants on July 12, 1923, and were both to run for a period of two months 
from the said 12th day of July, 1923. All the insured property was supposed to be 
located upon a 110-acre tract of forest or timber land adjoining the built-up portion 
of the city of Auburn. On the 3d day of September, 1923, which was only nine days 
before the policies would expire, and during the early hours of the morning, a fire 
was discovered to be raging upon this 110-acre tract in the vicinity of what is 
referred to in the evidence as “Rattlesnake Canyon.” This fire did not entirely 
subside for several days, and broke out anew on September 5, 1923. Both fires 
burned over considerable area and destroyed nearly all of the piled wood and all 
of the manufactured lumber, lumber in process of manufacture, and cut logs, within 
the burned area. 


_In_ October, 1923, appellants presented to the respondent insurance company 
their claims and proofs of loss under both of these policies. Under the first policy, 
appellants claimed that there had been burned and totally destroyed by the fire 
452,248 feet of lumber and 13,063 feet of logs, the value of which was estimated 
at $18,442. Under the second policy, appellants claimed there had been burned and 
totally destroyed by fire cordwood which was estimated at $13,692. 

The respondent strenuously contends that both policies are void for a number 
of reasons; among them being that appellants were guilty of misrepresentations, 
concealment, and fraud, not only in the procurement of the policies, but in the 
proofs of loss thereunder, and that appellants’ were also guilty of false swear- 
ing in their claims, etc. All of these contentions and separate defenses were elabor- 
ately set forth in respondent’s answer. 

Appellants contend that the evidence is insufficient to support the verdict of 
the jury. 

[1] When a verdict is attacked for insufficiency of the evidence, our power 
begins and ends with the inquiry whether there is substantial evidence, contradicted 
or uncontradicted, which in and of itself will support the conclusion reached by the 
jury. If, upon any material point, the testimony is in conflict, it must be assumed 
that the jury resolved the conflict in favor of the prevailing party. The authorities 
supporting this rule are legion, among them being Gjurich v. Fieg, 164 Cal. 429, 129 
P. 464, Ann Cas.. 1916B, 111; Treadwell v. Nickel, 194 Cal. 243, 228 P. 25; Wilbur 
v. Wilbur, 197 Cal. 1, 239 P. 332; Rocha v. Rocha, 197 Cal. 396, 240 P. 1010; Union 
C. Co. v. Madera, etc., Irr. Co., 179 Cal. 774, 178 P. 957; and Steinberger v. Young, 
175 Cal. 81, 165 P. 432. 


[2] With this rule in mind, we have made a careful examination of the record, 
and we are fully convinced that there is abundant evidence to support the verdict 
of the jury. We see no reason, however, to go into a detailed analysis of the 
great volume of evidence embodied in the record which contains 953 typewritten 
pages. 

The testimony shows that appellants lost by fire approximately 5,019 feet of 
lumber, and in their proof of loss they claimed to have lost 452,248 feet; they lost 
between 18 and 25 cords of wood, and in their proof of loss they claimed to have 
lost 1,182 cords; that they actually lost 4,718 feet of logs, and by their proof they 
claimed to have lost 13,063 feet. From the size and condition of the mill, the 
variety and character of the timber on the land, and other physical facts proved, 
it seems impossible for appellants to have had the amount of lumber and cordwood 
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claimed by them. Furthermore, the jury made a personal inspection of the entire 
remises. 

. The appellants made a motion for a new trial upon the ground, among other 
things, that the evidence was insufficient to support the verdict, which motion was 
denied by the trial court. 

It is also significant to note that in 1921 appellants had a fire on this same tract 
of land, and collected $1,383 from an insurance company for 153 cords of wood 
claimed to have been cut from one acre of this 110-acre tract. Appellants also had 
a fire on this same tract of land in 1922, and collected from insurance companies 
$9,000 for 900 cords of wood claimed to have been cut from 5.79 acres of said tract. 

We think that the jury and the trial judge must have been convinced, as we are, 
that appellants’ claims in the case at bar were grossly exaggerated, if not entirely 
fabricated. 

It is next contended by appellants that the court erred in its rulings during the 
course of the trial. The only rulings that are claimed to be erroneous are: (1) The 
qualifications of the witness Oest to testify as to the quantity of cordwood that 
could be cut from a given area; (2) the qualifications of the same witness to tes- 
tify as to whether or not a forest fire could have burned out green pine stumps; 
(3) the qualifications of the witness Maretsas to testify as to the amount of cord- 
wood which could have been cut from a given area; (4) the qualifications of the 
witness Skinner to testify to the amount of the cordwood which could be cut from 
a given area; and (5) the qualifications of the witness Maas to testify to the amount 
of cordwood which could have been cut from a given area. 

[3, 4] There is no merit in any of these contentions. The rule is well settled 
that the admission or rejection of evidence of this character lies so largely within 
the discretion of the trial court that its action thereon will not be reviewed on 
appeal, in the absence of a clear showing of an abuse of that discretion. Maris 
v. H. Crummey, Inc., 55 Cal. App. 573, 204 P. 259; Vallejo & Northern Railroad Co. 
v. Reed Orchard Co., 169 Cal. 545, 147 P. 238; Kirstein v. Bekins Van & Storage 
Co., 27 Cal. App. 586, 150 P. 999; Hood v. Bekins Van & Storage Co., 178 Cal. 
150, 172 P. 594. There is no such; showing here made. It was for the trial court 
to determine whether the witnesses were qualified to testify as to the quantity of 
lumber and wood that could have been taken from the burned area and the value 
of the same, etc. The trial court permitted appellants’ attorney to cross-examine 
all of the expert witnesses at length as to their qualifications before they were per- 
mitted to give their opinions, and the record shows that all of said witnesses were 
reasonably well qualified to testify concerning the matters about which they were 
interrogated. The objections made by appellants went to the weight rather than 
to the competency of the evidence. Moreover, the evidence given by these witnesses 
was largely cumulative; other expert witnesses were permitted to testify without 
objection to the amount of lumber and cordwood that could have been cut from the 
land in question. , 

[5] Lastly, appellants contend that the court erred in giving an instruction 
relative to an appraisement, in the event the insurance company and the insured 
could not agree as to the amount of the loss. The portion of the instruction as- 
sailed is in the exact language of the policies, and, under the evidence, the whole 
instruction was entirely proper. A careful examination of all the instructions satis- 
fies us that the jury was fully and correctly instructed as to all phases of the case. 

[6] If it be conceded, for the sake of argument, that it was error for the court 
to have given this instruction, still it is not shown to be prejudicial. We cannot 
see that any different verdict could or would have been returned by the jury had 
this instruction not been given. There is no presumption that error is prejudicial 
or that injury is done by merely showing error. Section 475, Code Civ. Proc.; 
Peavey v. Mutual Realty Corporation (Cal. App.) 255 P. 858; Gill v. Southern 
Pacific Co., 174 Cal. 84, 161 P. 1153. 

The judgment should be affirmed, and it is so ordered. 

We concur: Hart, Acting P. J.; Plummer, J 
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LEE v. HARTFORD FIRE INS. CO. 
Court of Appeals of Kentucky. March 13, 1928. 
4 Southwestern Reporter (2d) 372. 

1. INSURANCE—THAT MORTGAGE LOAN WAS USED TO IMPROVE 
PROPERTY DID NOT DESTROY EFFECT OF POLICY PROVISIONS 
AGAINST SUBSEQUENT INCUMBRANCES (KY. ST. § 639). 
Provisions in insurance policies against subsequent incumbrances, not being 

controlled by Ky. St. § 639, making certain representations warranties, fact that 

proceeds of debt, for which insured gave mortgage after issuance of policy, were 
used in improvement of property, did not destroy effect of such provisions. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 

2. INSURANCE—INSURANCE POLICY, NOT CONFORMING TO AGREE- 
MENT BY MUTUAL MISTAKE OR MISTAKE OF ONE PARTY AND 
FRAUD OF OTHER, MAY BE REFORMED. 

If insurance policy, by mutual mistake or mistake of one party and fraud of 
the other, does not conform to prior valid agreement for insurance, it may be re- 
formed in a court of equity. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


4. INSURANCE—APPLICATION FOR INSURANCE IMPLIES OFFER, TO 

Be oe OR APPROVED BY INSURER ON TERMS STATED 

11. 

Application for insurance implies an offer for insurance, to be accepted or ap- 
proved by insurance company, which is not precluded. from stating terms on which 
it will accept insurance. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 


5. INSURANCE—POLICY CANNOT BE REFORMED BY STRIKING SUB- 
SEQUENT INCUMBRANCE CLAUSE, IN ABSENCE OF CLAIM THAT 
AGENT REPRESENTED, OR INSURER INTENDED, THAT IT 
SHOULD BE OMITTED. 

In absence of claim that soliciting agent made any representations that policy 
would be issued without subsequent incumbrance clause, or that policy is at variance 
with his statements, or evidence that insurer intended to issue policy without such 
en no it cannot be reformed by striking such clause on ground of fraud or mutual 
mistake. 


(For other cases, see Insurance, Dec. Dig. § 143[6].) 


6. INSURANCE—THAT SOLICITING AGENT SAID NOTHING ABOUT 
SUBSEQUENT INCUMBRANCE CLAUSE HELD NOT TO WARRANT 
REFORMATION OF POLICY ACCEPTED AND HELD FOR OVER 
YEAR BEFORE FIRE. 

That soliciting agent, at time of informing insured that policy would be in 
effect from date of application, if he paid premium, said nothing about subsequent 
incumbrance clause, held not to show that it was unauthorized. so as to warrant 
reformation of policy so dated back, where insured accepted policy and held it for 
year before fire; his reliance being on policy, not oral contract with agent. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 
Appeal from Circuit Court, Bullitt County. 


_ Action by James P. Lee against the Hartford Fire Insurance Company. From 
a judgment dismissing an amended petition for reformation of the fire insurance 
policy sued on, plaintiff appeals. Affirmed. 
T. C. Carroll, of Shepherdsville, for appellant. 


‘ F. M. Drake, of Louisville, and A, E. Funk, Jr., of Shepherdsville, for ap- 
pellee. 


McCanpiess, J. James P. Lee sued the Hartford Fire Insurance Company 
in the Bullitt circuit for the sum of $2,011 as indemnity for the destruction by fire 
of a dwelling, barn, and certain personal property covered by a policy in that com- 
pany. The defendant answered, pleading a number of affirmative defenses, which 
were controverted by reply, and upon which, on a jury trial and under proper in- 
structions, a verdict was returned for plaintiff for the amount claimed. Aside 
from the issues thus submitted to the jury, the defendant pleaded the following 
provision in the policy: 
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“If the property or any part thereof should hereafter become mortgaged or 
incumbered, * * * this policy shall be null and void.” 

It further pleaded that, after the issual of the policy, the plaintiff executed a 
mortgage upon the real property in the sum of $950. In the reply it was alleged 
that, subsequent to the issual of the policy, plaintiff acquired twelve acres additional 
land, of the value of $500, and mortgaged his entire farm for the sum of $950. This 
sum was used to buy the land in question and for improvements upon the place, 
and that the risk was not materially increased thereby. He also sought a reforma- 
tion of the policy contract by an amended petition, in which he alleged that he made 
a written application for the insurance in question. At that time he was induced by 
the agent to execute an installment note for the entire amount of the premium 
upon his assurance that upon the acceptance of the application by the company the 
property would be insured from its date, and that the policy was so dated; the fur- 
ther allegation being that, while he answered a number of questions in the applica- 
tion, no reference was made to an avoidance of the policy by future incumbrances, 
and that it was understood and agreed between him and the agent that the policy 
would be issued in accordance with the terms of the application. He received the 
policy by mail, and deposited it in his local bank without reading it, and that it 
remained in that place until the fire which occurred on January , 1926; that 
he never learned of the incumbrance clause until after the fire; that this clause was 
inserted either by mutual mistake of the parties or by mistake on his part and fraud 
upon the part of the company. The matters set out, supra, were considered by the 
circuit judge after the jury returned its verdict. He refused to reform the insur- 
ance contract and dismissed the petition. Plaintiff appeals. 

[1] 1. The validity of the clause in insurance policies against subsequent in- 

cumbrances has recently been upheld by this court. Niagara Fire Insurance Co. 
v. Mullins, 218 Ky. 478, 291 S. W. 760; Niagara Fire Insurance Co. v. Hankins, 
220 Ky. 234, 294 S. W. 1070. And it was there held that such provisions are not 
controlled by section 639, Ky. Statutes, making certain representations as warran- 
ties; hence the fact that the proceeds of the debt for which the subsequent mort- 
gage was issued was used in the improvement of the property does not destroy 
the effect of the provisions against incumbrances. 
_ [2] 2. Where there is a valid agreement for insurance, if the policy thereafter 
issued, either by mutual mistake or mistake on one side and by fraud of the other 
party, does not conform to the agreement, it may be reformed in a court of equity. 
Springfield Fire & Marine Ins. Co. v. Snowden, 173 Ky. 669, 191 S. W. 439; Frank- 
lin Fire Ins. Co. v. Hewitt, 3 B. Mon. 231; Cecil v. Ky. Livestock Ins. Co., 165 Ky. 
211, 176 S. W. 986; Georgia Casualty Co. v. Bond-Foley Lumber Co., 187 Ky. 511, 
219 S. W. 442; Girard Fire & Marine Ins. Co. v. Anglo-American Mill Co., 220 Ky. 
173, 294 S. W. 1035; Aétna Ins. Co. v. Steele, etc., 222 Ky. 57, 299 S. W. 1091. 

[3-5] But it requires clear and convincing evidence to authorize such reforma- 
tion. Here the plaintiff made a written application for the policy. It embraced 
a number of questions as to the then condition of the property, title value, et cetera. 
But it did not undertake to set out any of the terms of the insurance, except the 
period, premium rate, and property covered. The agent was merely a soliciting 
agent, and the application as! its name implies an offer for insurance to be accepted 
or approved by the company, which was not precluded from stating the terms 
upon which it would accept the insurance. It is not claimed that the agent made 
any representations as to this matter, or that the policy is at variance with his 
statements; hence it cannot be said that the company acted fraudulently, and, as 
there is no evidence that it intended to issue the policy without the incumbrance 
clause, it cannot be said that it was a mutual mistake. 

[6] Plaintiffs testify that the agent informed him if he paid the premium his 
policy would be in effect from the date of the application, and that when issued 
the policy was so dated, and as nothing was said at the time about the incumbrance 
clause that it was unauthorized. We are unable to see the force of this argument. 
It is true that, when the application was accepted, the policy was properly dated back 
and covered the interim, but reliance is not had on any parol contract with the 
agent, but is based on the written policy, which was accepted by the plaintiff and 
held for over a year before the fire, and the effort is to reform that instrument. 
If dissatisfied with its terms, plaintiff could have rejected it upon receipt, but, by 
accepting it, and still relying upon it, it must be regarded as the contract between 
the parties, and, as no grounds for reformation are shown, we need not inquire 
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into the question as whether plaintiff was negligent in not discovering the incum- 
brance clause earlier. 

In the Snowden Case there was no written application, but an oral contract 
of insurance was entered into, which, as there stated, the parties contemplated later 
reducing to writing, and which was done. There was no inhibition against addi- 
tional insurance in the oral contract, and it was held that the insertion of such a 
clause in the policy was unauthorized, unless the policy was accepted by the in- 
sured with the knowledge of the stipulation, or under such circumstances as required 
him to take notice of it. The difference in the two cases is that here it is not 
claimed that the soliciting agent who took the application had authority to make 
an oral contract of insurance, or that he did so, and the entire transaction shows 
that the parties did not regard the matter as an oral contract of insurance. In the 
Cecil Case the application provided that the insurance was not to begin until de- 
livery and payment of. premium. The application was signed March 26, 1913. It 
was accepted by the company March 29, 1913. The policy was delivered and prem- 
ium paid April 1, 1913. However, by mistake of. the draftsman the policy was 
dated March 26, 1913. It was for a period of one year. The horse insured died 
March 26, 1914, within less than a year after the policy was accepted and delivered, 
but more than one year after its date. It was held that the proof showed the mis- 
take in the date of the policy, and it was reformed. In Georgia Casualty Co. v. 
Bond-Foley Lumber Co., supra, the policy contained a clause at utter variance with 
the agreement between the agent and the insured, the insured’s attention not being 
called thereto, nor was any notice given to the insured of the agent’s authority 
being limited in the matter, and it was held that this contract might be reformed; 
hence each of those cases is easily distinguished from the one at bar. 

Wherefore, perceiving no error, the judgment is affirmed. 


LOONEY CREEK COAL CO. et al. v. SCOTT. 
Court of Appeals of Kentucky. March 13, 1928. 
1. MASTER AND SERVANT, § 417(7)—WHERE FACT FINDINGS ARE IN 

ISSUE, AWARD OF WORKMEN’S COMPENSATION BOARD SUP- 

PORTED BY ANY COMPETENT EVIDENCE WILL BE UPHELD. 

Where findings of fact in compensation case are in issue, if the award of the 
Workmen’s Compensation Board is supported by any competent evidence, it will 
be upheld on appeal. 

2. MASTER AND SERVANT, § 417(7)—FINDING THAT EMPLOYEE WAS 
NOT DISABLED AFTER PERIOD OF TEMPORARY TOTAL DISABIL- 
ITY CEASED, SUSTAINED BY EVIDENCE, IS CONCLUSIVE (WORK- 
MEN’S COMPENSATION ACT, § 52). 

Finding of fact of the Workmen’s Compensation Board, that period of tem- 
porary total disability of employee ended on named date and that no partial disability 
existed thereafter, being sustained by positive testimony of physician that employee 
had recovered entirely from injury received, is, under Workmen’s Compensation 
Act, § 52 (Ky. St. § 4935), binding on appeal. 

Appeal from Circuit Court, Harlan County. 

Proceeding under the Workmen’s Compensation Act by Steve Scott, compen- 
sation claimant, opposed by the Looney Creek Coal Company, the employer, and 
others. From a judgment of the circuit court reversing an order of the Work- 
men’s Compensation Board denying further compensation and awarding compen- 
sation for total disability, the employer and others appeal. Judgment reversed, with 
direction to dismiss claimant's petition to the circuit court. 

Asher & Sheehan, of Harlan, for appellants. 

C. B. Spicer, of Harlan, for appellee. 


SanpipcE, C. Appellee, Steve Scott, was an employee of appellee Looney Creek 
Coal Company. It had elected to operate its coal mining business under the Work- 
men’s Compensation Act, and he had signed the register. He was injured in the 
course of his employment, and has been paid for the ensuing total temporary dis- 
ability. On April 5, 1927, the Workmen’s Compensation Board, on a review by 
the full board of an award previously and within seven days theretofore made by 
a single member, concluded and adjudged that appellee’s period of temporary total 
disability ended January 28, 1926, and that no partial disability either temporary of 
permanent existed thereafter, and hence that appellee was not entitled to receive 
compensation after that date. Being dissatisfied with that award, appellee prose- 
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cuted an appeal to the Harlan circuit court where it was adjudged that the award 
of the board was erroneous and that appellee recover the full amount allowed 
for total disability for the maximum period of time. This appeal is prosecuted from 
that judgment. 

Four grounds are provided by section 52 of the Kentucky Workmen’s Compen- 
sation Act (section 4935, Kentucky Statutes), for which on appeal to the circuit 
court an award of the. board may be reversed, namely : 

“(1) The board acted without or in excess of its powers. 

“(2) The order, decision or award was procured by fraud. 

“(3) The order, decision or award is not in conformity to the provisions of 
this act. 

“(4) If findings of fact are in issue, whether such findings of fact support the 
order, decision or award.” 

[1] No contention is made that the reversal of the award of the board 
by the judgment of the Harlan circuit court is justified upon either of the first 
three grounds mentioned. The reversal was predicated upon the fourth ground 
mentioned. It has often been written by this court that, where findings of fact are 
in issue, if the award of the board is supported by any competent evidence, it will 
be upheld upon appeal to the courts. See Andrews ‘Steel Co. v. McDermott, 192 
‘y. 679, 234 S. W. 275; Pope Mining Co. v. Brown, 194 Ky. 714, 240 S. W. 755; 
Cogar Grain, Coal & Feed Co. v. Workmen’s Compensation Board, 195 Ky. 477; 
242 S. W. 863; Golden Ash Coal Co. v. Davis, 220 Ky. 224, 294 S. W. 1029; Allen 
v. Columbus Mining Co., 207 Ky. 183, 268 S. W. 1073; Wallins Creek Collieries 
Co. v. Jones et al., 214 Ky. 775, 283 S. W. 1067; Wallins Creek Collieries Co. v. 
Hicks, 216 Ky. 262, 287, S. W. 713. 

[2] This court’s examination of the evidence heard by the Compensation Board 
upon which it based the finding of fact that appellee was not disabled as a result 
of the injury received by him after the date above indicated leads to the conclu- 
sion that the Harlan circuit court was in error in concluding that there was no 
competent evidence to support it. The physician and surgeon who treated appellee 
testified positively that he had recovered entirely from the injury received in the 
course of his employment and was no longer disabled thereby. His testimony, as 
well as that of a number of appellee’s acquaintances, was to the effect that such 
disability as appellee now complains of is due to pre-existing disease and not to 
the injury in question. The testimony o* appellee himself and that of a physician 
who testified for him tended to establish that he was still disabled as a result of 
the injury received while engaged in employment from appellant. This court’s 
view of the entire record on the question presented is that the evidence preponder- 
ates in favor of the conclusion reached by the Compensation Board that appellee’s 
present disability, if any, is not the result of the injury which he received. In no 
event is there room for the conclusion that the award of the board is not support- 
ed by any competent evidence, the test by which we are bound. 

It follows, therefore, that the judgment of the Harlan circuit court reversing 
the award of the Compensation Board on the question of fact is erroneous, and 


must be reversed, with direction that appellee’s petition to the circuit court be dis- 
missed. 


UNITED STATES FIRE INS. CO. et al. v. SMITH et al. 
Court of Appeals of Kentucky. March 20, 1928. 
4 Southwestern Reporter (2d) 672. 
INSURANCE—EVIDENCE HELD CONCLUSIVELY TO ESTABLISH THAT 
FIRE INSURANCE ON PROPERTY DESTROYED HAD NOT BEEN 
oe BY ATTEMPTED REVISION OF INSURANCE CON- 
A 
In action by lumber company on fire insurance policies for destruction of lum- 
ber yard by fire, evidence held not to show that before fire occurred insurance on 
lumber yard in question had been eliminated by a revision of the insurance, but 
conclusively to establish that minds of parties never met on attempted revision, 
and hence that contracts as originally written were still in force, authorizing 4i- 
rected verdict for plaintiff. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Appeal from Circuit Court, McCracken County. 
Several actions by A. B. Smith and others against the United States Fire In- 
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surance Company and others, consolidated and heard and tried together. Judg- 

ment for plaintiffs, and defendants appeal. Affirmed. 

Frank M. Drake, of Louisville, and Bradshaw & McDonald, of Paducah, for 
appellants. 

Wheeler & Hughes, of Paducah, for appellees. 

SanpipcE, C. In June, 1925, the Bondurant Lumber Company was engaged 
in an extensive timber and lumber business at Bondurant, Ky. It carried insurance 
on its mills, factories, machinery, buildings, lumber, and other personal property, 
insured under general form policies, to the total amount of $70,800. Boone, Fore- 
man & Lackey, of Paducah, Ky., were general insurance agents representing a 
great many old-line fire insurance companies. $39,000 of the $70,800 insurance car- 
ried under the general schedule policies was written by Boone, Foreman & Lac- 
key. This general form insurance to the total amount of $70,800 was distributed 
as follows: $5,000 on frame saw-mill building; $20,000 on the machinery while 
contained therein; $300 on frame office building and dwelling; $2,500 on frame 
building known as “general store”; $500 on store and office furniture, fixtures, and 
supplies (excluding stock) while contained therein; $2,500 on stock of general 
merchandise while contained therein and adjacent thereto; $15,000 on lumber yard 
known as No. 1; and $25,000 on yard No. 2. Appellant United States Fire Insur- 
ance Company carried $5,000 of this general form insurance; appellant the Ameri- 
can Insurance Company carried $5,000 of it; appellant Boston Insurance Company 
carried $2,500 of it; and appellant Security Insurance Company carried $2,500 of 
it. On September 3 or 4, 1925, all of the lumber on yard No. 2 burned. Appel- 
lees A. B. Smith and others thereafter succeeded to the rights of Bondurant Lum- 
ber Company under the insurance policies above named. The insurers under those 
policies denied liability, and actions were instituted in the McCracken circuit court 
to recover the amount due under them. The several actions were consolidated and 
heard and tried together. After the introduction of the evidence on the issue 
hereinafter suggested, which was made by proper pleadings, the trial court peremp- 
torily instructed the jury to find for plaintiffs below, and judgment was entered 
against the insurance companies named pursuant to the verdict returned by the 
jury under that instruction. The insurance companies have appealed. 

It is insisted for appellant insurance companies that in June, 1925, at the in- 
stance of Bondurant Lumber Company, the insurance written for insured through 
Boone, Foreman & Lackey, then in force, which amounted to $57,000, was rewrit- 
ten so as to cover the following general schedule of property: 

“1. $25,000 On sawmill engine room, and sorting shed ‘buildings, including log 
haul, timber dock, and on machinery, engines, and lumber therein 
and /or thereon. 

1,000 On sawmill boiler house building, including small boiler feed tank 
adjacent, and on boilers, machinery, and equipment therein and /or 
thereon. 

200 On blacksmith shop and oilhouse buildings located approximately 30 
feet southeast of sawmill building, and on machinery, equipment, 
supplies, tanks, containers, oils, and lubricating compounds therein. 

300 On frame office building and dwelling located approximately 70 feet 
northwest of sawmill building, and on fixtures and supplies therein. 

6,000 On store building located approximately 75 feet northwest of C., M. 
& G. R. R. Station, and on furniture, fixtures, supplies, and stock 
therein. \ 

24,500 On casket factory building, and on machinery, stock and equipment 

therein. 


$57,000 Total.” 

It is insisted that by virtue of this revision of the insurance contracts the lum- 
ber on yards Nos. 1 and 2 which formerly had been covered by the policies sued 
on herein was eliminated. Hence that they are not liable for its loss. 


The record establishes that the effort to revise the insurance policies written 
by Boone, Forman & Lackey for Bondurant Lumber Company was instigated by 
insured. Part of its insurance was being carried by the old-line companies writ- 
ten through Boone, Foreman & Lackey, and part of it by mutual companies or- 
ganized by the lumber industry. The revision of the insurance was undertaken 
to make the insurance carried by the old-line companies concur with that wri‘ten 
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by the mutual companies. The schedule last quoted was devised to bring about 
that result; and in addition to it a schedule was prepared covering the lumber of 
the Bondurant Lumber Company on yard No. 1 and yard No. 2. These two new 
schedules or forms were printed and were intended to be attached to the stand- 
ard policy forms as riders. 

About June 1, 1925, Bondurant Lumber Company sent a supply of these new 
forms, both the general schedule and the lumber schedule, to Boone, Foreman & 
Lackey, by a messenger, with direction that they be prepared and forwarded to 
Bondurant Lumber Company to be attached to and form a part of the various 
policies of insurance written by that agency covering insured’s various properties. 
On June 5, 1925, Boone, Foreman & Lackey wrote to Bondurant Lumber Com- 
pany this letter: 

“Mr. Auber Smith gave us some new forms to attach to your policies, but 
did not have the amounts to be placed on the various items. 

“As it is very necessary that we have this information before amending poli- 
cies, we would thank you to let us have same promptly.” 

On June 13, 1925, Boone, Foreman & Lackey wrote Bondurant Lumber Com- 
pany as follows: 

“Under date of June 5th, Mr. Auber Smith gave us some new forms to attach 
to your policies, but failed to give us the amounts on the individual items. In 
view of the fact that you have attached these forms to some of your policies, it 
is apparent that in event of loss all of your policies would not be concurrent, and 
a great deal of confusion would exist in adjustment. 

“May we therefore ask that you furnish us with the amounts for these individ- 
ual items or these forms at the earliest possible date and oblige. 

Responding to those two letters, Bondurant Lumber Company on June 19th 
wrote to Boone, Foreman & Lackey as follows: 

“In compliance with your recent request to furnish amounts of various items 
under general form as drawn up by Lumbermen’s Underwriters Alliance, and 
which we are now using in our policies, we take the pleasure of attaching a copy 
showing these amounts. 

“You will note that the lumber coverage that was formerly in the old form 
- been removed from this new form, so we are sending a supply of lumber 
orms. 

“You will also note that the new general form has been increased by a total 
of $1,700, this being distributed as follows: $1,000 on boiler house; $200 on shop; 
and $500 increase on store. 

“We urge that on receipt of these forms you will adjust your present cov- 
erage to comply with these changes. If you desire the policies we have of yours 
in our vault here, we will be glad to forward them to you in order to get these 
items straightened out. With the use of these new forms on all our policies, our 
insurance will be concurrent. 

“Kindly advise us if you wish us to send the policies we have of yours to Pa- 
ducah.” 

The general form which was inclosed with this letter scheduled the property 
covered and fixed the amount of insurance on the various items of the schedule to 
a total of $57,000, and eliminated the lumber from yards 1 and 2 and substituted 
$24,500 on the casket factory. This schedule is the one quoted second herein. 
The lumber forms which were inclosed with this letter were not filled in at all. 
On August 15, 1925, Bondurant Lumber Company wrote to Boone, Foreman & 
Lackey advising that the new forms had never been received. On August 18th the 
latter responded that these forms had been mailed out on June 24th, and offered 
to forward duplicates if originals had not been received. On September 3d Bondur- 
ant Lumber Company wrote to Boone, Foreman & Lackey that the forms had 
never been received, and requested that duplicates be forwarded. The fire which 
destroyed the lumber on yard No. 2 occurred that day, and it was on the 7th of 
September that Bondurant Lumber Company received for the first time the new 
forms to be attached to the policies sued on hereon carrying into effect Boone, 
Foreman & Lackey’s understanding of the revision of insurance which insured 
sought to effect by the correspondence above quoted. Insured immediately notified 
insurers that the forms forwarded were not in accordance with what they intended. 

The correspondence quoted above is about the only evidence to be found in 
the record on this controversy. At the time the movement was inaugurated which 
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had for its purpose the revision of the insurance contracts, the Bondurant Lumber 
Company had in force insurance written through Boone, Foreman & Lackey to 
the aggregate amount of $39,000, under the general schedule first quoted herein, 
the policies to this aggregate amount insuring their proportionate part of that 
schedule of property which aggregated in value $70,800; and it also had in force 
insurance to the amount of $13,000 on the casket factory and machinery and stock 
and equipment therein, and insurance to the amount of $5,000 on lumber on yard 
No. 1, which also had been written through) Boone, Foreman & Lackey. The poli- 
cies insuring the casket factory and lumber were specific policies. 

The argument for appellants is that their agent, Boone, Foreman & Lackey, 
had written exactly $57,000 of the insurance then being carried by Bondurant Lum- 
ber Company. By the letter of June 19th insured directed Boone, Foreman & 
Lackey to revise the contracts written by them so that instead of covering the 
risks as formerly written they would cover the items of property in the amounts 
set forth embraced in the schedule to the total amount of $57,000 which was in- 
closed. Their agent, Boone, Foreman & Lackey, acting for them, accepted the 
proposition, executed the new forms that have been prepared and forwarded in 
insured’s letter of the 19th of. June, and returned them on June 24th to insured to 
attach to the various policies involved. Appellants insist that these facts are to 
be found in the record, and that they establish conclusively that before the fire 
occurred the insurance on the lumber in yard No. 2 had been eliminated, and 
hence that they are not responsible for its loss. This argument falls in ruin if any 
of the foundation upon which it is builded proves to be unstable. Boone, Foreman 
& Lackey had written $57,000 of the insurance being carried for insured, $39,000 
on the original general schedule, $13,000 specifically on the casket factory and 
contents, and $5,000 specifically on the lumber on yard No. 1. Mr. Lackey, the 
member of Boone, Foreman & Lackey who handled this insurance transaction, and 
the only witness for appellants who testified herein on the question, stated that 
he rewrote the $5,000 of insurance, originally written to cover the lumber on yard 
No. 1 specifically, on the new lumber form submitted by insured. He does not 
testify that he rewrote the insurance to the amount of $13,000 originally written to 
cover the casket factory and contents specifically, on the new schedule general 
form. Hence the record does not disclose that $57,000 of insurance written through 
Boone, Foreman & Lackey was rewritten to cover the schedule of property to that 
total amount last quoted herein, because it does not disclose that the $13,000 cov- 
ering the casket factory was so rewritten, and it discloses that the $5,000 on yard 
No. 2 was not so rewritten. Hence the entire argument for appellants, based upon 
this foundation falls in ruins. 


It is to be observed that insured said to Boone, Foreman & Lackey in the letter 
of June 19th: 

“You will note that the lumber coverage that was formerly in the old form 
has been removed from this new form so we are sending a supply of lumber forms.” 

That seems clearly to have voiced its intention that in the revision of the in- 
surance contracts insurers were still to protect! it from fire damage and loss to the 
lumber on yards 1 and 2. That statement from that letter is wholly at variance 
with the contention for appellants that when insured sought to have its insurance 
contracts revised it intended to eliminate insurance on the lumber on yards Nos. 
1 and 2. Why send lumber forms if it was not intended that the insurance as re- 
written should cover the lumber to the same extent as originally? Including the 
casket factory and contents at $24,500 in the new schedule did not have the effect 
of increasing the insurance written by Boone, Foreman & Lackey. The $39,000 
of insurance under the original general form written by Boone, Foreman & Lackey 
was 65/118 of $70,800, the total amount for which the property going to make 
up this general schedule was insured, while the $13,000 of insurance which Boone, 
Foreman & Lackey had written covering the casket factory and contents specifically 
was 65/120 of the $24,500 of insurance covering the casket factory. It must not 
be overlooked that the letters written to Boone, Foreman & Lackey by insured 
were with reference to all of the insurance written by them, and not particularly 
with reference to the policies sued on herein. 


This court’s careful consideration of the record leads to the conclusion that 
insured had insurance in force at the time the movement toward revision of its 
insurance contracts was inaugurated to the total amount of $107,000, $57,000 of 
which covered the items embraced in the schedule quoted last herein to the amounts 













resp 
Inst 


cove 
vari 
esta 
met 
con 
sO 

acc 
of 


Fire] Westchester Fire Ins. Co. v. Crume 327 


respectively specified, and $50,000 of which covered lumber on yards Nos. 1 and 2. 
Insured intended to have its insurance contracts revised so that each policy would 
cover its pro rata part of the total amount of insurance on each and all of the 
various kinds of property insured. Whether that be true or not, it is conclusively 
established by the evidence found in the record that the minds of the parties never 
met on the attempted revision of the insurance contracts, and that, therefore, the 
contracts as originally written were still in force, and that the trial court properly 
so concluded. ‘Therefore it was proper to direct the jury to return a verdict in 
accordance with the prayer of the petition. Consequently the judgment as to each 
of the appellants will be affimed. 
Judgment affirmed. 


WESTCHESTER FIRE INS. CO. v. CRUME 
Court of Appeals of Kentucky. March 23, 1928. 
4 Southwestern Reporter (2d) 716. 
1. INSURANCE—SUBMITTING TO JURY ISSUE OF WHETHER HOUSE 
WAS VACANT FOR TEN DAYS PRIOR TO FIRE HELD PROPER. 
In action on fire insurance policy, which was void if building insured be va- 
cant or unoccupied for period of ten days, submitting issue whether house insured 
was vacant for ten days before fire was not error, where defendant’s evidence to 
sustain its burden of proof did not establish that house was vacant when it was 
destroyed by fire. 
(For other cases, see Insurance, Dec. Dig. § 668[5].) 


2. INSURANCE—MEANING OF “VACANT AND UNOCCUPIED” IS QUES- 
TION OF LAW, BUT WHETHER BUILDING WAS UNOCCUPIED AT 
TIME OF LOSS IS QUESTION OF FACT. 

The meaning of the words “vacant and unoccupied” in a policy of insurance 
is a question of law, but whether the building insured was at the time of a loss 
vacant and unoccupied within meaning of the policy is a question of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

Appeal from Circuit Court, Nelson County 

Action by W. E. Crume against the Westchester Fire Insurance Company. 
From a judgment for the plaintiff, defendant appeals. Affirmed. 

, Frank M. Drake, of Louisville, and Fulton & Fulton, of Bardstown, for ap- 

peliant. 

Osso W. Stanley, of Bardstown, for appellee. 

Wis, J. W. E. Crume sued the Westchester Fire Insurance Company upon 
a fire insurance policy to recover $800 for the loss of the insured property. The 
insurance company interposed as a defense the violation of a condition subsequent 
contained in the policy to the effect that it should be void if the building be vacant 
or unoccupied for a period of ten days. Plaintiff denied any breach of the con- 
dition. A trial by jury resulted in a verdict for the plaintiff for the, sum claimed. 
There is no complaint of the instructions. The only questions raised upon this 
appeal by the company are whether the court should have instructed the jury to 
find for the defendant, and whether the court should have permitted plaintiff to 
answer certain questions propounded to him upon cross-examination. 

[1] The validity of the condition respecting the vacancy of the property for 
a period of ten days is admitted (Thomas v. Hartford Fire Insurance Co., 56 S 
bes 264, 21 Ky. Law Rep. 1139); but it is insisted it was not violated in this in- 
stance. 

The defendant asked and was awarded the burden of proof. It introduced only 
two witnesses, one of whom lived about half a mile from the insured property, 
but not in sight of it. He had not seen the property for a year before the fire, 
and did not know whether it was occupied or vacant. In answer to a direct ques- 
tion whether any one lived at the place at the time of the fire he answered that he 
did not know, because he had not been around there. He knew a man named Hin- 
ton and another named Shoemaker, both of whom had lived in the hoyse that was 
destroyed by fire. He had heard of the Age, but had no occasion to go about the 
property or near it in passing to or from his home. 

The other witness lived about the same distance from the property destroyed 
by fire and could see it in the winter when the leaves were off the trees, but in 
the summer, when the fire occurred, the dwelling could not be seen from where 
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she resided. She stated that at the time of the fire she did not know whether or 
not any one was living in the house. She stated that Hinton and Shoemaker had 
formerly lived there. The road to her house does not go near the house that was 
burned, and she had not observed whether anybody lived in it or not. In response 
to the inquiry whether anybody had lived in that house within six months before the 
fire, she stated that she did not know, but tougkt so. This is all the testimony’ for 
the defendant. It is clear that such testimony wholly failed to establish that the 
house was vacant or unoccupied when it was destroyed by the fire. 

The plaintiff is a practicing physician, 79 years old, residing in Bardstown, and 
for many years had owned a farm of 59 acres, on which the insured house was 
situated. It was located in a remote part of Nelson county, and he had not been 
out there for three years. The farmhouse had been insured for three years, which 
expired in 1925, and was reinsured for an additional three years, The property was 
leased by written contract to one Jadson Wright, who had paid $150 rent in ad- 
vance, receipt of which was acknowledged in the lease. The written lease was 
introduced in evidence. It was dated February 10, 1926, and let the property to 
Wright until January 1, 1927. The fire occurred in May, 1926. Plaintiff thought 
the tenant was living on the property. He had no knowledge to the contrary, and 
there was nothing shown which would impose upon him any duty of ascertaining 
that fact. He heard of the fire about a week after it happened, and learned that 
some ploughing had been done on the premises, but had not seen Wright since the 
fire. 

The issues were made up and the case set for trial, when the plaintiff had a 
subpoena issued for Wright, but it was not served, and he was not present at the 
trial. Neither party made any effort to delay the hearing until the testimony of 
Wright could be obtained. It appeared by stipulation that the contract was written 
by Miss Marjorie Thompson on the date named therein, and was then signed by 
Dr. Crume and the tenant. 

[2] Upon this evidence it is argued that the property was vacant and unoccupied 
for ten days prior to the fire. We cannot so construe the evideice. It is entirely 
consistent with’ the occupancy of the house by the tenant. He had the right of oc- 
cupancy, and no one in position to know gave any testimony that he was not in 
fact exercising his right. The meaning of the words “vacant and unoccupied” in 
a policy of insurance is a question of law; but whether a building was at the time 
of a loss vacant and unoccupied within the meaning of the policy is a question of 
fact. 26 C. J. 553; Home Insurance Co. v. Mendenhall, 164 Ill. 458, 45 N. E. 
1078, 36 L. R. A. 374. 

[3] The utmost right of appellant in this case was to have the jury determine 
from the vague and unsatisfactory evidence offered whether the condition was in 
fact violated. If inferences may be drawn from the facts shown to support a 
cause of action, or establish a defense, the issue must be submitted to the jury. 
Ky. T. & T. Co. v. Wilson, 165 Ky. 123, 176 S. W. 991; Adams v. Simpson, 103 
S. W. 247, 31 Ky. Law Rep. 604; Louisville Ry. Co. v. Buckner’s Adm’r (Ky.) 113 
S. W. 90; Switchmen’s Union v. Johnson, 105 S: W. 1193, 32 Ky. Law Rep. 583 

It is clear there was no error against appellant in submitting this case to the 
jury on the evidence adduced. 

[4] Appellant insists that the court erred in sustaining an objection to a ques- 
tion asked the plaintiff on cross-examination as to where the tenant lived, and a 
like ruling on a question as to whether he knew of anybody in the neighborhood 
who knew or claimed to know whether anybody was living in the house. There 
was no avowal as to what answer the witness would make if he had been per- 
mitted to answer the question. In the absence of such an avowal no error in the 
trial court’s ruling is available for review in this court. Hack v. Lashley, 197 Ky. 
117, 245 S. W. 851; Hostetter v. Green, 150 Ky. 551, 150 S. W. 652; May v. Com- 
monwealth, 153 Ky. 141, 154 S. W. 1074. 

A careful examination of this record has disclosed no error of the trial court 
prejudicial to the substantial rights of the appellant, 

The judgment is affirmed. 





Staples v. Continental Ins. Co. of New York 


STAPLES v. CONTINENTAL INS. CO. OF NEW YORK 
Court of Appeals of Kentucky. Feb. 3, 1928. 
Rehearing Denied May 8, 1928. 

5 Southwestern Reporter (2d) 265. 

1. INSURANCE—REQUIREMENT OF FIRE POLICY THAT PROOFS OF 
LOSS BE FURNISHED WITHIN 60 DAYS AFTER LOSS DID NOT 
PROVIDE UNREASONABLY SHORT PERIOD. rae 
Requirment of fire insurance policy that proofs of loss be furnished within 60 

days after loss or damage, on penalty of forfeiture of claim, did not provide an 

unreasonably short period for giving notice. 
(For other cases, see Insurance, Dec. Dig. § 539[1].) 


2, INSURANCE—INSURANCE COMPANY, DENYING LIABILITY WITH- 
IN TIME FOR PRESENTING PROOF OF LOSS WAIVES PROOF OF 
LOSS. 

Where an insurance company denies liability for the loss within the time for 
presenting proof of loss specified in fire insurance policy, proof of loss is thereby 
waived. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 


3. INSURANCE—EVIDENCE HELD TO ESTABLISH THAT INSURER’S 
AGENT REPORTED COMPANY’S DENIAL OF LIABILITY ON FIRE 
roa CONSTITUTUTING WAIVER BY COMPANY OF PROOF OF 
LOSS. 

Evidence as to conversation between insured and insurer’s local agent before 
expiration of 60-day period for furnishing proof of loss under fire insurance policy 
held to show that agent did not deny liability, but merely advised insured that com- 
pany had denied liability on policy, thus reporting to insured that company had 
waived proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


7, INSURANCE—UNDER SCINTILLA RULE, INSURED HELD ENTITLED 
TO HAVE SUBMITTED TO JURY QUESTION WHETHER INSURER 
UNCONDITIONALLY DEMANDED PAYMENT OF PREMIUM NOTE 
AFTER DEFAULT IN PAYING INSTALLMENT. 

Under. the scintilla rule, insured suing on fire insurance policy was entitled to 
have submitted to jury the question whether, after he failed to pay installment on 
premium note at maturity, insurance company made an unconditional demand for 
its payment where he set up such demand as excuse for failure to pay note in 
order to avoid effect of his default. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Circuit Court, Daviess County. 

Action by J. G. Staples against the Continental Insurance Company of New 
York. Judgment for defendant, and plaintiff appeals. Reversed. 

Louis I. Igelheart, of Owensboro, for appellant. 

Bruce, Bullitt, Gordon & Laurent, of Louisville and Clements & Clements, of 
Owensboro, for appellee. 

Drury, C. J. G. Staples, whom we shall refer to as the plaintiff, sought a judg- 
ment for $1,000 upon a policy of fire insurance issued to him by the Continental 
Insurance Company of New York, which we shall refer to as the insurance com- 


pany. The court directed the jury to find for the insurance company, and the 
plaintiff has appealed. 


We shall, in order that the reader may not confuse what we say here with 
what we have said elsewhere, preface this opinion by stating that there are two 
well-defined classes of fire insurance risks, the urban risk and the country risk. 
As a result, there are two classes of insurance contracts, ordinary urban fire insur- 
ance contracts and farm fire insurance contracts, and this division follows through- 
out the business; we have ordinary fire insurance companies, usually represented 
locally by men authorized to bind their companies, and write, sign, and deliver con- 
tracts, and commonly known as “recording agents”; and we have farm fire insur- 
ance companies usually represented locally by men who have no authority to bind 
their companies, who have only authority to take applications and submit them to 
some chief officer of the company for acceptance or rejection, and after such chief 
officer has acted on the application, if he accepts the risk, he then sends the local 
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man the policy for delivery. Such local representatives we shall designate as “so- 
liciting agents.” While we have more than 165 ordinary insurance companies writ- 
ing urban business and represented by recording agents, we have less than a half 
dozen companies writing farm business. The surveys, inspections, maps, diagrams, 
and rates for the urban business are made by one board set up by these companies, 
but in the farm business such has proved impracticable, and each) insurer makes its 
own survey, inspection, etc. As a result, many insurers have found farm business 
unprofitable; there are very few companies writing such business, and two or three 
companies do practically all of it. After these preliminary remarks we will now 
discuss the case before us. 

_ The execution and delivery of the policy and the loss of the property insured 
is admitted, but the insurance company resisted payment for two reasons. First, 
because the plaintiff had failed to furnish proof of loss as required by the policy 
within 60 days atter the date of the loss. Second, because the policy of insurance 
was in suspense when the fire occurred, on account of the failure of the plaintiff 
to pay the premium installment which was then past due.. This policy was issued 
on December 31, 1921. A cash premium of $27 was then paid, and a note was ex- 
ecuted by which the plaintiff undertook to pay the insurance company a like sum 
on the Ist of January, 1923, 1924, 1925, and-1926. He failed to pay the $27 due on 
January 1, 1925. The property was destroyed by fire in 1925, the exact date of 
this destruction being uncertain. According to the proof offered at the trial, this 
property was destroyed on Friday, March 6, 1925, but according to affidavits filed 
with and in support of the motion and grounds for a new trial, this property was 
destroyed on Friday, April 24, 1925. It is admitted that Staples first furnished 
proof of loss under this policy to the insurance company on Tuesday, July 7, 1925. 
oe was more than 60 days after either of the days claimed as the date of the 
oss. 

weer insurance company’s first defense is bottomed. on this provision of the 

Icy: 

“In case of loss, the assured shall, within 15 days, give this company, at its 
office in Chicago or New York, written notice thereof, and shall within 60 days 
from date of the loss render to its office aforesaid a particular account of such 
loss, signed and sworn to by the assured. [Here follows a detailed stipulation con- 
cerning the manner of making and the facts to be contained in such notice.] All 
claims for any loss or damage shall be forfeited. by failure to furnish proofs of 
such loss or damage within the time and in the manner above provided.” 

In 26 C. J. 373, we find this relative to such provisions in insurance contracts: 

“The effect of a failure to give notice or proofs of loss within the stipulated 
time depends on the provisions of the policy in that regard. If giving notice and 
furnishing proofs in such time are made conditions precedent to liability on the 
part of the insurer, or if a forfeiture is provided for if they are not given in the 
time fixed, notice and proofs must be given as and when specified in the policy or 
no recovery may be had.” 


Under note 41, on that page, will be found a number of cases supporting the 
text. In 14 R. C. L. 1325, the rule is thus stated: 


“In the absence of any statute on the subject, the parties to an insurance con- 
tract may stipulate that failure to give notice of loss within a certain time shall 
ar any recovery on the policy provided the time so fixed ig not unreasonably 
short.’ 

[1] This provision for giving notice within 60 days is not unreasonably short. 
Such provisions in insurance policies have been before this court and have been 
upheld. In the case of Standiford v. Am. Ins. Co., 208 Ky. 731, 271 S. W. 1042, 
we said and cited authority in support of the statement: 


“Where a failure to furnish * * * proof within the time specified is made a 
ground of forfeiture in the policy such provision has been uniformly upheld * * * 
This ruling is based on reason as well as authority. The subject is one upon which 
the parties may legally contract. The provision itself is so simple and clear as 
not to be misunderstood, and when made a part of the contract there is nothing 
for the court to do but to give it effect.” 

Similar rulings will be found in Hartford Live Stock Ins. Co. v. Henning, 206 
Ky. 9. 266 S. W. 912: Falls City Plumbing Supply Co. v. Potomac Ins. Co., 193 
Ky. 734, 237 S. W. 376; Fidelity & Casualty Co. v. Hart, 142 Ky. 25. 133 S. W. 
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996; Kenton Ins. Co. v. Downs, 11 Ky. Law Rep. 52; Dixon v. German Ins. Co., 
11 Ky. Law Rep. 1001. 5 . 

(2, 3] In an effort to extricate himself from this difficulty, the plaintiff in his 
reply said this: 

“It is true that the policy sued on contains the provisions set out in paragraph 
2 of the amended answer of the defendant, but plaintiff says that prior to the filing 
of this suit the defendant on March 7, 1925, through its agents, Neely & McKinney, 
denied any liability under said policy whatsoever.” 

Where an insurance company denies liability for the loss within the time for 
presenting proof, proof of loss is thereby waived. See 26 C. J. 406, and on page 
407, under note 72, will be found a number of Kentucky cases supporting this. It 
will be noted that the plaintiff does not claim that he received any notice from the 
insurance company denying liability, but bases this upon conversations which he 
had with Mr. Neeley. He testifies he had two conversations with Mr. Neeley. The 
first conversation occurred on the morning after the fire. Mr. Staples made a 
very poor witness; his testimony contains many contradictions, and inconsistencies, 
but we feel the record warrants us in saying his testimony is that when they re- 
ported this fire to Mr. Neeley in this first conversation, that Mr. Neeley said, when 
told of the fire, “All right, we will take care of it.” Staples did not expect Mr. 
Neeley to pull the money out of his pocket and pay him there on the spot, and 
what Staples says was equivalent to saying Neeley said he would report the loss 
to the insurance company. At another place in his testimony, Staples said, “He 
said he would notify the company.” Neeley says this of that conversation: 

“Mr. Staples came in the bank there, and I met hint in the lobby, and he said, 
‘I have had a fire,’ and I said, ‘Yes, and you know your policy is delinquent, and 
I will put that up to the company, and I will report it.’” 

To us it appears these two men merely used different words to give the same 
account of that first conversation. Staples claims he had a second conversation 
with Mr. Neeley about 10 days thereafter, at Squire Hite’s while some distilling 
apparatus was being destroyed. He says this in his testimony about the second 
conversation : 

“Q. Did you afterwards see him, and did he tell you that he had communicated 
with the company? A, Yes, sir. 

“Q. What did he say about it? A. He said they wasn’t going to pay me.” 

Neeley denies having this second conversation. The insurance company cites 
ea oe said in the case of Continental Ins. Co. v. Simpson, 220 Ky. 167, 294 

“The agent who takes the application, issues the insurance, receives the prem- 
ium, and deliveres the policy may by his words or conduct waive provisions, * * * 
a good reason for the conclusion being that the exercise of the high powers enum- 
erated raises presumption of the incidental power of waiver. However, the above 
presumption does not apply to mere soliciting agents.” 


We do not feel that we are called on to decide the question of Neeley’s au- 
thority to waive proofs of loss, or whether he waived such proofs if he had au- 
thority, for to us it seems the substance of what Staples testified to about these 
conversations is that in the first one he advised Neeley of' the fire, and Neeley said 
he would report it, and in the second that Neeley said he had reported the loss and 
the insurance company had advised him it was not going to pay the loss. Thus 
Neeley did not deny liability; he merely advised Staples the insurance company had 
denied liability, thus reporting to Staples it had waived proof of loss, and its sub- 
sequent course is in keeping therewith. 


_ [4] The second defense interposed by the insurance company is that, at the 
time of this fire, this insurance was not in force, because of failure of the plain- 


tiff to ‘pay the premium installment that became due on January 1, 1925. This de- 
fense is bottomed on this provision of the policy: 


“It is expressly agreed that this company shall not be liable for any loss or dam- 


age that may occur to the property herein mentioned, while any promissory note 


or oo or part thereof, given for the premium remains past due and un- 
paid.” 


And this provision of the note: 


“It is hereby agreed that, in case of nonpayment of any of the installments 
herein named at maturity, this company shall not be liable for loss during such 
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default, and the policy for which this note was given shall lapse until Payment is 
made to this company in New York, or to its Western Department at Chicago.” 

In an effort to excuse his nonpayment of this note, the plaintiff had pleaded 
that after the maturity of this installment and while the insurance was in suspense, 
the insurance company, through its agents, Neeley & McKinney, made of him an 
unconditional demand for the payment of the note. We find that similar questions 
have often been before this court, and that many contributions to our Iaw have 
been made by failure to pay such insurance installments. We have grouped some 
of these cases, and they are: 

The Continental group: Continental Ins. Co. v. Brown, 216 Ky. 19, 287 S 
16; Continental Ins. Co. of New York v. Stratton, 185 Ky. 523, .215:S. W. “iG ‘j 
A. Ae R. 391; Continental Ins? Co. of New York v. Peden, 145 Ky. 775, 141 S. W. 
43; Continental Ins. Co. of New York v. Hargrove, 143 Ky. 400, 136 S. W. 616; 
Id., 131 Ky. 837, 116 S. W. 256; Moore v. Continental Ins. Co., 107 Ky. 273, 33 
S. W. 652, 21 Ky. Law Rep. 977; 12 Ky. Law Rep. 535; Continental Ins. Co. V. 
Adams, 8 Ky. Law Rep. 269; sachet v. Continental Ins, Co., 83 Ky. 574; Blackes- 
by v. Continental Ing. Co., 5 K Law Rep. 423; Potter v. Continental Ins, Co. of 
City of New York, 107 Ky. 326, '53 S. W. 669, 21 Ky. Law Rep. * Continental 
Ins. Co. v. Browning, 114 Ky. 183, 70 S. W. 660, 24 Ky. Law Rep. 99 

The Home group: Morgan v. Home Ins. Co., 216 Ky. 589, 288 S. W. 321; 
Home Ins. Co. v. Smither, 199 Ky. 344, 251 S. W. 169; Crafton v. Home Ins. Co. 
of New York, 199 Ky. 517, 251 S. W. 992; Home Ins. Co. of New York v. Roll, 
187 Ky. 31, 218 S. W. 471; Cheatham v. Home Ins. Co. of New York, 185, Ky. 494, 
215 S. W. 281; Home Ins. Co. v. Ballew, 96 S. W. 878, 29 Ky. Law Rep. 1059; 
Home Ins. Co. v. Wood, 139 Ky. 657, 72 S. W. 15, 24 Ky. Law Rep. 1638, Ann. 
Cas. 1912B, 373; Home Ins. Co. of New York v. Karn, 39 S. W. 501, 19 Ky. Law 
Rep. 273; Home Ins. Co. v. Holder, 74 S. W. 267, 24 Ky. Law Rep. 2483; Limer- 
ick v. Home Ins. Co., 150 Ky. 827, 150 S. W. 978, 44 L. R. A. (N. S.) 371; Walls 
v. Home Ins. Co., 114 Ky. 611, 71 S. W. 650, 24 Ky. Law Rep. 1452, 102 Am. St. 
= 298; Home Ins. Co. v. Mears, 105 Ky. 323, 49 S. W. 31, 20 Ky. Law Rep. 
1217. 

The others: Hartford Fire Ins. Co. v. Johnson, 217 Ky. 826, 290 S. W. 673; 
Clifton v. Hartford Fire Ins. Co., 203 Ky. 779, 263 S. W. 338; Boatman’s Fire & 
Marine Ins. Co. v. James & Redford, 10 Ky. Law Rep. 816; Mudd v. German Ins. 
Co., 56 S. W. 977, 22 Ky. Law Rep. 308. 

The provisions of these insurance notes for the suspense of the insurance 
while the premium remains unpaid have been almost uniformly upheld. There are 
some cases, however, in which the insured has been allowed to recover. For ex- 
ample, the assured’s failure to pay was held excusable where he was given no in- 
structions where and to whom to pay. Continental Fire Ins. Co. v. Adams, 8 Ky. 
Law Rep. 269; Blackerby v. Continental Ins. Co., 83 Ky. 574. 

The forfeiture or suspension of the insurance is waived by an unconditional 
demand for payment after maturity of the installment. Walls v. Home Ins. Co, 
114 Ky. 611, 71 S. W. 650, 24 Ky. Law Rep. 1452, 102 Am. St. Rep. 298; Home Ins. 
Co. v. Smither, 199 Ky. 344, 251 S. W. 169; Limerick v. Home Ins. Co., 150 Ky. 
827, 150 S. W. 978, 44 L. R. A. (N. S.) 371. In some of these cases the insured 
was allowed to recover, although in arrears on his installment where negotiations 
relative to a change in the contract of insurance were pending Home Ins. Co. v. 
Mears, 105 Ky. 323, 49 S. W. 31, 20 Ky. Law Rep. 1217; Home Ins. Co. v. Holder, 
74 S. W. 267, 24 Ky. Law Rep. 2483. The failure of the assured to pay was ex- 
cused where he had been given a notice that did not tell him his policy was sus- 
pended, but indicated that possibly suspension might follow if he did not pay his 
note. Clifton v. Hartford Fire Ins. Co., 203 Ky. 779, 263 S. W. 338. The insured’s 
recovery in some cases was apparently based on an established course of dealing, 
excusing prompt payment of the installments. Home Ins. Co. v. Ballew, 96 S. W. 
878, 29 Ky. Law Rep. 1059; Continental Ins. Co. v. Browning, 114 Ky. 183, 70 S. W. 
660, 24 Ky. Law Rep. 992; Moore v. Continental Ins. Co., 107 Ky. 273, 53 S. W. 
652, 21 Ky. Law Rep. 977: Mudd v. German Ins. Co., 56 'S. W. 977, 22 Ky. Law 
Rep. 308. This court has, however, since departed from that holding. Dancey Vv. 
— States Life Ins. Co., 217 Ky. 547, 290 S. W. 317; Hartford Fire Ins. Co. 

. Johnson, 217 Ky. 826, 290 S. W. 673. 


[5] The policy in this case gave Staples specific directions where and how to 
pay. There is no suggestion that the ndtices given him had any tendency to de- 
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ceive him or to lead him to believe that his insurance was in force, and the only 
excuse he.has or offers for not paying this is that the insurance company, through 
its agents, Neeley & McKinney, made of him several unconditional demands for the 
payment of this installment. He says they wrote him a letter about every week, 
demanding that he pay his premium. These letters were not produced, nor is there 
anything in the record to show that they have been lost or destroyed. Staples says 
he looked for them, but does not say whether or not he found them. He does not 
say whether or not he has them, but said that he did not think it necessary to file 
them. His explanation is not satisfactory, and parol evidence of contents of those 
letters should not be admitted, in absence of further and better explanation of why 
they are not produced. See sections 1226 and 1227, subject, “Evidence,” 22 C. J. 
980 et seq. Staples, we repeat, made a very unsatisfactory witness. He made 
statements on his direct examination squarely contradicting things said in his depo- 
sition, and often, on cross-examination, he would give answers that were direct 
contradictions of things he had sworn to on his direct examination, and counsel for 
the insurance company insist in brief that, as a result of these contradictions and 
inconsistencies, the evidence of Staples proves nothing, and that, therefore the court 
should disregard his evidence entirely, and that there was nothing to leave to a 
jury and the directed verdict is right. Some authorities seem to sustain such a po- 
sition. See St. Louis Southwestern R. Co. v. Hutchinson, 79 Ark. 247, 96 S. W. 
374; N. C. St. R. Co. v. Fitzgibbons, 79 Ill. App. 632; State v. Miller, 49 Mo. 505; 
The Santissima Trinidad, 7 Wheat. 283, 5 L. Ed. 454. We agree with the Supreme 
Court that such evidence is to be received with great caution, but while we are dis- 
posed to apply the maxim, “Falsus in uno, falsus in omnibus,” yet we are impres- 
sed by this which is taken from Dietz v. Wade, 7 Fed. Cas. No. 3903: 

“Inconsistencies and incongruities in the testimony of witnesses whose general 
character for veracity has not been impeached should be reconciled, when it can be 
done without violence, especially when there is no extrinsic reason for suspecting 
error or fraud. And, if the testimony cannot be reconciled, the presumption of 
reason, as well as of law, will impute the variance to an innocent misconception, 
rather than to a willful and corrupt misrepresentation.” 
_ [6] On the next trial, the court will not allow this witness to give his conclu- 
sions, but require him to state the facts; for example, on this trial, he was allowed 
to say Neeley & McKinney threatened to sue him instead of stating just what they 
did say. His testimony contains many such conclusions, and many of the questions 
propounded to him were so framed as to suggest answers containing conclusions. 

[7] Under the scintilla rule, Staples, was entitled to have submitted to the jury 
the question whether or not, after he failed to pay this fourth installment, the in- 
surance company made an unconditional demand for its payment. 

The judgment is reversed. 


CAPITAL BUILDING & LOAN ASS’N v. NORTHERN INS. CO. OF NEW 
YORK (No. 28897.) 
Supreme Court of Louisiana. April 9, 1928. 
Rehearing Denied May 7, 1928. 
ale 116 Southern Reporter 843. 

1. INSURANCE—WHERE ADJUDICATION WAS MADE IN FORECLOS- 
URE PROCEEDINGS PRIOR TO LOSS BY FIRE, POLICY HELD VOID 
AS AGAINST INSURED UNDER STIPULATION AGAINST FORE- 
CLOSURE PROCEEDINGS. 

__ Fire policy stipulating that entire policy should be void as against insured, if 
with knowledge of insured foreclosure proceedings were commenced, held void as 
against insured, where adjudication was made by sheriff in foreclosure proceedings 
prior to loss. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 


2. INSURANCE—FIRE POLICY HELD NOT VOID AS TO INSURED’S 
MORTGAGE CREDITOR FOR FAILURE TO REPORT ADJUDICATION 
IN FORECLOSURE PROCEEDINGS, UNDER PROVISION FOR NO- 
TICE OF CHANGE OF OWNERSHIP (CIV. CODE, ARTS. 2439, 2440, 
2456, 2462). 
Fire policy held not void as to insured’s mortgage creditor, to whom loss, was 
payable, for failure to notify insurer of foreclosure proceedings, in which pur- 
chaser did not comply with bid by paying price so that no deed was executed, not- 
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withstanding provision of policy that mortgagee should notify insurer of any change 
of ownership, since Civil Code, arts. 2439, 2456, indicating that concurrence of thing, 
price, and consent transfers ownership to buyer, must be construed with article 2462 
and article 2440, which requires sales of immovables to be made with authentic 
act or under private signature. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 


3. INSURANCE—IMPOSITION OF PENALTY AND ATTORNEYS’ FEES 
HELD NOT ERROR IN ACTION ON FIRE POLICY BY INSURED’S 
MORTGAGE CREDTOR (ACT NO. 168 of 1908). 

In action on fire policy by insured’s mortgage creditor to whom loss was pay- 
able, imposition of 12 per cent penalty and attorneys’ fees against defendant under 
Act. No. 168 of 1908 held not error, where defendant had agreed to substitute 
plaintiff as payee of all loss or damage accruing under policy as plaintiff's interest 
should appear. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


4. INSURANCE—INSURER PAYING INSURED’S,;, MORTGAGE CREDITOR 
FULL AMOUNT OF MORTGAGE DEBT MAY HAVE ASSIGNMENT 
OF NOTE AND ALL RIGHTS UNDER MORTGAGE. 

Insurer on paying insured’s mortgage creditor full amount of mortgage debt 
after loss will be entitled to assignment of all rights of such creditor by virtue 
of mortgage against insured, together with note secured by such mortgage. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 


5. INSURANCE—INSURER PAYING INSURED’S MORTGAGE CREDITOR 
cee OF LOSS MAY BE SUBROGATED TO CREDITOR’S 
Insurer on paying insured’s mortgage creditor amount of loss may by virtue 

of such payment be subrogated to all rights of such creditor under mortgage as 

against insured, subject to rights of creditor to recover out of mortgage property 
balance of claim. 
(For other cases, see Insurance, Dec. Dig. § 606[2].) 


6. INSURANCE—INSURER PAYING LOSS TO INSURED’S MORTGAGEE 
IS NOT SUBROGATED TO MORTGAGEE’S RIGHT TO FORCE AD- 
JUDICATEE IN FORECLOSURE PROCEEDINGS TO ACCEPT TITLE. 
Right of insured’s mortgage creditor to force adjudicatee in foreclosure pro- 

ceedings to accept title is optional and personal to such mortgagee, and does not 

fall within rights to which insurer is entitled to subrogation upon paying loss to 
mortgagee. ? 
(For other cases, see Insurance, Dec. Dig. § 606[2].) 


Appeal from Nineteenth Judicial District Court, Parish of East Baton Rouge; 
George K. Favrot, Judge. 

Action by Capital Building & Loan Association against Northern Insurance 
Company of New York. Judgment for plaintiff, and defendant appeals. Amended 
and affirmed. 

John C. Hollingsworth, of New Orleans, for appellant. 

Hawthorn & Stafford, of Alexandria, and Taylor, Porter, Loret & Brooks, ot 
Baton Rouge, for appellee. 

THompPsoN, J. This is a suit by 2 mortgage creditor of the insured to recover 
the face value of a fire insurance policy amounting to $2,400, together with the 
statutory penalty of 12 per cent and $500 attorney fees. 

The defense is that the policy was void at and before the fire which destroyed 
the insured property, both as to the insured and the mortgage creditor—as to the 
insured because he was not the unconditional owner of the property at the time of 
the fire, and as to the creditor because it had failed to notify the insurance com- 
pany of the change of ownership as it was required to do under the standard mort- 
gage clause of the policy. 

There is no controversy as to the facts. 


The indebtedness of the insured to the plaintiff is not disputed. The validity 
of the mortgage on the insured property is not questioned. The property was des- 
troyed by fire, and the policy carried the New York standard full contribution mort- 
gage clause running in favor of the plaintiff, wherein it is provided that the loss 
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or damage under the policy should be payable to. the mortgage creditor as its inter- 
est May appear. 

The fire which destroyed the property occurred on September 17, 1926. 

Some 13 days prior thereto, the property, under a foreclosure proceeding in- 
stituted by. the plaintiff, had been adjudicated by the sheriff to the Dougherty Land 
Company, Inc. The purchaser did not comply with its bid by paying the price to 
the sheriff; hence no deed transferring the property was executed by the sheriff. 

The legal question presented from these facts is whether the adjudication in the 
foreclosure proceeding had the effect in law ,of divesting the title of the insured 
and investing it in the adjudicatee. 

[1] The policy contained the stipulation that the entire policy shall be void 
(as against the insured) if the interest of the insured be other than unconditional 
and sole ownership; or if, with the knowledge of the insured, foreclosure .proceed- 
ings be commenced, or notice given of sale of the property covered by the insur- 
ance; or if any change, other than the death of the insured, take place in the in- 
terest, title, or possession of the subject of insurance, whether by legal process or 
judgment, or by voluntary act of the insured, or otherwise. 

Under these provisions, it can hardly be denied that as against the insured the 
policy became null and: void, when the adjudication was made by the sheriff in the 
foreclosure proceeding. 


[2] But was this true with respect to the mortgage creditor under the loss 
payable clause? That clause reads: 

“Loss or damage, if any, under this policy shall be payable to-the Capital Build- 
ing & Loan Association as mortgagee as interest may appear, and this insurance, 
as to the interest of the mortgagee only therein, shall not be invalidated by any act 
or neglect of the mortgagor or owner of the within described property, nor by any 
foreclosure or other proceedings or notice of sale relating to the property, nor by 
any change in the title or ownership of the property, nor by the occupation of the 
premises for purposes more hazardous than are permitted by this policy; provided 
that in case the mortgagor or owner shall neglect to pay any premium due under 
this policy, the mortgagee shall on demand pay the same. 

“Provided, also that the mortgagee shall notify this Company of any change 
of ownership or occupancy or increase of hazard which shall come to the knowl- 
edge of said mortgagee, and unless permitted.by this policy, it shall be noted there- 
on, and the mortgagee shall, on demand, pay the premium for such increased haz- 
ard for the term of the use thereof; otherwise this policy shall be null and void.” 

_ The above quoted language is, it seems to us, plain and unambiguous, in the 
original text as well as in the proviso. No positive act, of commission, nor any 
Passive act of neglect or omission on the part of the insured or owner, and no fore- 
closure or other proceeding, and no notice of sale, and no change in the title or 
ownership of the property, shall invalidate the policy with respect to the interest 
therein of the mortgage creditor. The only obligation or duty imposed upon the 
mortgage creditor was to give to the insurance company notice of the change of 
ownership of the property or increase of the hazard, and thereafter to pay the 
premium on demand of the company. 

There is nothing in this clause requiring the mortgage creditor to notify the 
insurance company of the institution of foreclosure proceedings, nor of the fact of 
adjudication of the property covered by the insurance, unless such adjudication 
under the law operated a change of ownership or a translation of title from the 
insured to the adjudicatee. 

If it be held that the adjudication of itself amounts to a sale or change of 
ownership, where the adjudicatee fails to comply with his bid, and the sheriff, for 
that reason, fails to execute the deed confirming the adjudication, then, under the 
proviso quoted supra, the policy became void as to the interest and rights of the 
mortgagee, since it is conceded that no notice of the foreclosure proceedings and 
adiudication was given to the insurance company, and since the mortgage creditor 
had knowledge of such proceedings and adjudication, having itself instituted such 
proceedings. 

The counsel for the insurance company, in support of his contention that the 
adjudication amounted to a perfect and complete sale, cites article 2439 of the Civil 
Code, which provides that a sale is perfect when three circumstances concur, to 
wit, the thing. sold, the price, and the consent. And article 2456, which declares 
that the sale is considered to be perfect between the parties, and the property is 
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of right acquired to the purchaser, with regard to the seller, as soon as there exists 
an agreement for the subject, and for the price thereof, although the object has 
not yet been delivered, nor the price paid. 

If counsel’s construction of the two articles were adopted, then all that would 
be necessary to avoid a fire policy, on account of a change of ownership, would 
be simply to prove that the insured had agreed to sell his property to another, and 
at a fixed price which the proposed purchaser had agreed to accept. 

And the forfeiture would likewise be visited on the mortgagee, if it had been 
moege of the agreement of sale and had failed to notify the insurance company 
thereot. 

Such is not the meaning of the articles of the Code, and such is not the in- 
terpretation placed upon said articles by the decisions of this court. 

Article 2440 of the Code declares that all sales of immovables shall be made 
by authentic act or under private signature, and every verbal sale of immovables 
shall be null, as well for third pe:sons, as for the contracting parties. themselves, 
and the testimonial proof of it shall not be admitted. 

The articles referred to must be construed with article 2462. That article quali- 
fies the language used in articles 2439 and 2456, and clearly defines the meaning 
of such articles. It is therein declared that where the thing, the price, and the re- 
ciprocal consent exists, if it relates to immovables and is in writing, it amounts to 
a sale, in so far as to give either party the right to enforce specific performance 
of same. 

_ It will not do, therefore, to say that the mere concurrence of the thing, the 
price, and the consent creates a perfect and executed contract of sale such as to 
transfer the ownership of the property from the seller to the buyer. 

Nor will it do to say in a judicial sale that the mere adjudication by the sheriff 
— a transfer of the property from the seized debtor to the adjudicatee at 
such sale. 

Like the promise of sale, the adjudication is a sale in the sense that it gives the 
right to either the adjudicatee or the seizing creditor to compel compliance with the 
terms of adjudication. 

The question here presented has been up frequently for consideration, and this 

court has invariably held that where the purchaser for cash refuses to comply 
with the terms of sale by paying the price, he is considered as never having been 
owner. , 
_ _In Washburn v. Green, 13 La. Ann, 332, the argument was made that the ad- 
judication gave the purchasers a good title; that if they did not comply with the 
sale, the curator could either obtain a dissolution or have the property sold at the 
risk of the purchaser. The court answered the contention by saying that: 

“It is true that article 2586 [2608] C. C. declares that the adjudication is the 
completion of the sale. But it was never the intention of the lawgiver to say that 
this consequence should follow, and the sale should be complete where the pur- 
chaser had refused to comply with the terms of sale on demand, and had been 
decreed by the judgment of a competent tribunal to be in default. 

“Otherwise this would happen; the title would vest in the vendee and would 
become subject to all legal and judicial mortgages operating upon his property, 
and the resale would transfer the title of such vendee so encumbered direct to the 
new purchaser who would not acquire from the succession.” 

The court characterized the contention as absurd. 

Further quoting, the court said: 


“That the title of the property by the act of adjudication does not pass where 
there is a refusal to comply with the terms of the sale, clearly results from the 
following decisions, viz.: Municipality No. 2 v. Hennen, 14 La. 588, 590; Mercier 
v. Sterlin, 5 La. 472; Banks v. Hyde, 15 La. 391; Rowly v. Kemp, 2 La. Ann. 361.” 

In the case of Lapene v. Badeaux, 36 La. Ann. 194, the adjudication was made 
September 4, 18/9, of succession propertv. The purchaser declined to comply with 
his bid, and considerable litigation followed, and it was not until March 27, 1883, 
that the purchaser was ordered to comply with his bid. He did so, and was sent 
into possession of the property. The purchaer then sued for a large amount as 
the value of the occupancy of the property for the period between the date of the 
adjudication and the date he complied with his bid. The suit was based upon the 
theory that the purchaser became the absolute owner of the property at the time 
of adjudication. The demand was rejected. The court, after quoting articles 2456, 
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2608, and 2609 of the Civil Code and the article of the Code of Practice to the 
effect that if the adjudicatee refuses to pay the price of adjudication to the sheriff, 
the latter shall expose the thing to sale anew and adjudge it to another person, said: 

“It is apparent from the spirit and letter of those different texts of law, that 
it is the contract which is perfected by the agreement of competent parties as to 
the thing and price; but that title to the property is really transferred from vendor 
to vendee only when the terms of sale have been complied with. * * * 

“The contract of sale does not make the buyer master and possessor, and does 
not give him a right to enjoy, to use and to dispose of the thing sold, but only a 
right to demand the delivery of it. This delivery of the thing, together with the 
payment of the price, consummates the sale and makes the buyer fully master and 
possessor of the thing, which was the end of the contract of sale.” 

In the case of Etta Contracting Co. v. Bruning, 134 La. 48, 53, 63 So. 619, 62; the 
court said: 

“There is a line of cases whereby it may be regarded as settled (certainly, with 
regard to judicial sales) that, where the purchaser refuses to comply with the terms 
of the adjudication, he is considered as never having been the owner.” 

And in Nichols v. Bryan, 143 La. 291, 78 So. 562, the court said: 

“Has there been a sale? We think not. When a judicial sale is for cash, 
and the adjudicatee refuses to comply with his bid, there is no sale.” 

In Gordon v. Insurance Co., 120 La. 441, 45 So. 384, 15 L. R. A. (N. S.) 827, 
124 Am. St. Rep. 434, 14 Ann. Cas. 886, the insured had been adjudicated a bank- 
rupt, and the day following such adjudication, his stock of goods was destroyed by 
fire. Two weeks later a trustee in bankruptcy was appointed and qualified. 

A composition with his creditors was effected by the bankrupt and the insur- 
ance policy was given back to the bankrupt. In a suit on the policy, the company 
contended that the adjudication in bankruptcy avoided the policy, because the title 
was vested in the trustee under the provision of the bankruptcy law, which declares 
that the estate shall be vested in the trustee as of date he is adjudged a bankrupt. 
The court held: 

“In the interval between the adjudication in bankruptcy and the appointment 
of the trustee the title of the property tendered remains in the bankrupt.” 

Corpus Juris, vol. 26, p. 240, states the rule as follows: 

“A completed judicial sale transfers title and so amounts to an alienation, sale 
or change) in title within a policy providing that such acts shall avoid it. 

“But the condition against alienation or change of title is not violated until 
the sale is finally completed. If loss occurs before confirmation of the sale, or de- 
livery of a deed or other instrument of conveyance, * * * a recovery on the policy 
is not barred.” 

It results from the authorities cited that our conclusion is that the adjudication 
at the judicial sale to the Doughery Land Company, the price not having been paid, 
did not divest the title of Hudson, the insured, and that the insurable interest of 
the mortgagee was not affeced by said adjudication. There being no sale of the 
property, the mortgagee was not required to give the company any notice of the 
foreclosure proceedings and of the adjudication. 

_ _In a supplemental brief, the defendant cites the case of Jones & Pickett, Lim- 
ited, v. Michigan Fire & Marine Ins, Co., 132 La. 847, 61 So. 846, as supporting the 
contention that the policy was void as to the mortgagee. The case has not the re- 
motest application to the present controversy. We have heretofore said that the 
policy was void as to the insured because of the foreclosure proceeding, and if the 
insured was here claiming the insurance, the cited case would be decisive against 
his right of recovery. 

_ To hold that the policy is void as against the mortgagee, on authority of the 
cited case, would be to strike from the policy the clause substituting such mortgage 
creditor for the insured in case of loss or damage. 

[3] The defendant company complains of the imposition of the 12 per cent. 
penalty and attorney fees upon the theory that Act 168 of 1908 imposes such pen- 
oo attorney fees in favor of the insured, and not in favor of a mortgage 
creditor. 

The answer is that the company agreed to substitute the plaintiff as payee of 
all loss or damage accruing under the policy as the plaintiff’s interest may appear. 
Hence all of the rights which the insured would have been entitled to, with respect 
to the penalty and attorney fees, ran with the policy in favor of the plaintiff. 
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But beyond this, the statute, in express terms, declares that if the loss is not 
paid within the time fixed and under the conditions provided, the company shall 
be liable to pay the holder or holders of such policy, in addition to the amount 
of the loss, 12 per cent. damages on the total amount of the loss, together with 
reasonable attorney fees for the prosecution and collection of the loss. 4 

[4, 5] The appellant asks, in the alternative, that it should not be required to 
pay the judgment unless the plaintiff executes a self-proving doctrine, coupled with 
the delivery of the original mortgage note, and alsq securities held by the appellee. 

We are not cited to any law which would justify the court in granting the 
a asked for, nor does the policy provide therefor. This stipulation of the policy 
1s, that: 

“Whenever this company shall pay the mortgagee any sum for loss or damage 
under this policy and shall claim that, as to the mortgagor or owner, no liability 
therefor existed, this company shall, to the extent of such payment, be thereupon 
legally subrogated to all the rights of the party to whom such payment shall be made, 
under all securities held as collateral to the mortgage debt, or may at its option 
pay the mortgagee the whole principal due or to grow due, on the mortgage, with 
interest, and shall thereupon receive a full assignment and transfer of the mort- 
gage and of all such other securities; but no subrogation shall impair the right 
of the mortgagee to recover the full amount of their claim.” 

It appears, therefore, that the defendant, on paying the plaintiff the full amount 
of its mortgage debt, will be entitled to an assignment of all the rights of the plain- 
tiff by virtue of its mortgage against the insured Hudson, together with the note 
secured by such mortgage. 

Should the defendant, however, only pay the plaintiff the amount of the judg- 
ment herein rendered against said company, the said company shall, by virtue of 
said payment, be subrogated to all of the rights of the plaintiff under its mortgage 
as against the insured. 

[6] The right which the plaintiff may have had against the Dougherty Land 
Company, to force that company to accept title, is a statutory or legal right which 
was optional and personal to the plaintiff. Such a right was not created by the 
conventional mortgage, nor does it fall within the rights to which the defendant 
is entitled to subrogation under the terms of the stipulation hereinabove quoted. 

For the reasons assigned, the judgment appealed from is amended as follows: 
It is ordered that upon payment to the plaintiff of the amount allowed by the judg- 
ment appealed from, the defendant company shall be subrogated to all the rights 
of the plaintiff under its mortgage against the insured, subject, however, to the 
— of the plaintiff to recover out of the mortgaged property the full balance of 
its claim. 

In the event the defendant shall pay the plaintiff the full amount of its mort- 
gage debt, the defendant shall be entitled to receive a full assignment and transfer 
from the plaintiff of its mortgage and such other securities ay may be held in con- 
nection therewith against the insured. 


As thus amended, the judgment is affirmed, the costs to be paid by the defend- 
ant and appellant. 


STRANAHAN v. GENESEE me ar MUT. FIRE INS. CO. 
(No. 132. 
Supreme Court of Michigan. April 3, 1928. 
218 Northwestern Reporter 688. 

1. EVIDENCE—GENERALLY, EVIDENCE OF DOING ACT AT PARTIC- 
ULAR TIME IS INADMISSIBLE TO PROVE SIMILAR ACT AT 
ANOTHER TIME. 

Generally, evidence that a person has done an act at a particular time is not 
admissible to prove that he has done a similar act at another time. 
(For other cases, see Evidence, Dec. Dig. § 129[5].) 


2. EVIDENCE—TESTIMONY AS TO FORMER FIRE DESTROYING IN- 
SURED’S PROPERTY IS INADMISSIBLE, UNLESS SUFFICIENTLY 
NEAR IN POINT OF TIME TO AUTHORIZE PRESUMPTION ESTAB- 
LISHING MOTIVE. 

In action on fire insurance policy, testimony relative to previous fire! destroy- 
ing property of insured and actions of insured at such time is inadmissible, unless 
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sufficiently significant in character and near in point of time to afford presumption 
establishing motive actuating insured in burning of buildings. 


(For other cases, see Evidence, Dec. Dig. § 135[1].) 


3. EVIDENCE—TESTIMONY AS TO FIRE DESTROYING BUILDING OF 
INSURED NEARLY TWO YEARS BEFORE HELD TOO REMOTE TO 
AUTHORIZE ADMISSION TO ESTABLISH MOTIVE. 

In action on fire insurance policy, testimony as to destruction of building be- 
longing to insured nearly two years previously held too remote in point of time 
to justify its admission to establish motive actuating insured in burning buildings. 

(For other cases, see Evidence, Dec. Dig. § 135[1].) 


4. APPEAL AND ERROR—INSTRUCTION RELATIVE TO TESTIMONY 
SHOWING VALUE OF INSURED PROPERTY WITH AND WITHOUT 
BUILDINGS, STATING ANY PROPERTY WOULD BE AFFECTED 
a. HELD NOT PREJUDICIAL ERROR (COMP. LAWS 1915, 
§ 14565.) 

In action on fire insurance policy, where insurer attempted to show insured had 
burned buildings, instruction relative to testimony showing value of property with 
buildings and without buildings to effect that any farm would be affected similarly, 
and that fact that insured m‘ght profit, would not point to him more than any one 
else who had buildings insured, though unfortunate, in view of testimony as to 
a _ not to have resulted in miscarriage of justice under Comp. Laws 1915, 
§ 14565. 

(For other cases, see Appeal and error, Dec. Dig. § 1170[9].) 

Error to Circuit Court, Genesee County; Edward D. Black, Judge. 

Action by Willis L. Stranahan against the Genesee Farmers’ Mutual Fire In- 
surance Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

Argued before Flannigan, C. J., and North, Fellows, Wiest, Clark, McDonald, 
Bird, and Sharpe, JJ. 

George W. Cook, of Flint, for appellant. 

Pulver & Bush, of Owosso, and Roy E. Brownell, of Flint, for appellee. 

SHARPE, J. Plaintiff is a resident of the village of Flushing, in Genesee coun- 
ty. A house on a farm owned by him, a few miles from the village, was destroyed 
by fire on October 17, 1925. It was insured in the defendant company. This ac- 
tion was brought to recover on the policy. Plaintiff had verdict and judgment for 
$5,177.78. Defendant seeks review by writ of error. 

1. The record discloses that the barn on said farm, insured in the defendant 
company, burned in February, 1924, and that, about a week before the house burned, 
a fire occurred in the attic, which was extinguished. An assignment is based upon 
the refusal of the court to admit certain proofs, of which it is conceded the de- 
fendant should have the same benefit as though the witnesses had been called and 
interrogated relative thereto. The offer was thus stated by its counsel: 

“Now, I propose to prove, if the court please, that, prior to the burning of the 
barn, oats were taken away, hay was taken away, lumber was removed from the 
barn, his best harness was taken away. That the fire did not originate where he 
said it did. It did not originate from the lantern that was placed where he said 
it was placed, but the fire was set or originated in the north end of the barn. That 
there was a heavy wind, and that it was sweeping to the south, and that he was the 
only person around there that could have caused the conflagration. That some of 
the best tools were out of the barn and in the yard at the time of the fire. That 
the stock was all let out in the orchard, had been out there for some considerable 
time, and the poorer tools, the worthless tools, were still in the barn. Now, that 
is what I propose to prove about that. Of course, there are a whole multitude of 


little — about this case that may have slipped my mind, but those are the es- 
sentials.”” 


[1] This offer was made at the opening of defendant’s case. Its counsel had 
theretofore been permitted to cross-examine plaintiff at length relative to the facts 
incident to the burning of the barn. It is the general rule that evidence that a per- 
son has done an act at a particular time is not admissible to prove that he has done 
a similar act at another time. There are well-recognized exceptions to this rule, 
however. In certain criminal cases in which intent is involved, prior acts of a simi- 
lar character may be shown, and, in civil cases where misrepresentations are claim- 
ed, other fraudulent transactions of a similar nature may be proven. 
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[2] The purpose of the proof here offered was to establish the motive which 
actuated the plaintiff in the burning of the buildings on his farm. Defendant sought 
to show that the plaintiff had in mind that, after the buildings were burned and the 
insurance secured, he could dispose of his farm to better advantage than with the 
buildings upon it. To make such testimony admissible, it must appear that the facts 
were “sufficiently significant in character, and sufficiently near in point of time, to 
afford a presumption that the element sought to be established existed at the time 
of the commission of the offense charged.” Commonwealth v. Bradford, 126 Mass. 


42. 

In State v. Graham, 121 N. C. 623, 28 S. E. 409, where similar proof was of- 
fered, it was said: 

“It is when the transactions are so connected or contemporaneous as to form 
a continuing action that evidence of the collateral offense will be heard to prove 
the intent of the offense charged.” 

In Meister v. People, 31 Mich. 99, 108, the facts are thus stated: 

“The fire was on the 22d of June. Proof was given, under exceptions, that 
about a month before the fire three conversations were had between Leizer Meister 
and John Wagner and John Nugent (at one of which William Meister was present), 
in which Leizer desired to get them to burn the property between the Ist and 10th 
of June, between Saturday night and Monday morning, when the folks would be 
away; and consulted as to the best way of burning. This testimony was objected 
to, as tending to show another offense, under a different statute.” 

The court held that this evidence “was admissible as tending to show a purpose 
to burn the property, existing not uv-ry long before the fire, and bearing on the 
probabilities.” 

The test seems to be whether the earlier act was sufficiently near in point of 
time to permit a presumption to arise therefrom that the motive which it is sought 
to establish then existed. The fire which destroyed the barn occurred in February, 
1924. The house burned on October 17, 1925, nearly 20 months thereafter. Dur- 
ing this time, the plaintiff had erected a new barn somewhat smaller than the old 
one. It does not appear that either building was insured for more than its value. 
The only proof’ tending to justify a finding of the motive claimed was the testi- 
mony of farmers that the farm, stripped of the buildings, would sell for more 
money than with them on, if the insurance was collected. 

[3] Plaintiff’s counsel urge that, on cross-examination, he admitted all the facts 
which defendant sought to prove. There is some force in this contention. But, 
in our opinion, the proof offered was too remote in point of time to justify our 
holding that the trial court abused his discretion in rejecting it. 

[4] 2. Error is assigned upon the following extract from the charge: 

“Now, there has been testimony introduced by the defendant in this case to 
show the value of the property with the buildings on, and what the value of the 
farm would be with the buildings removed or burned off. I charge you, gentlemen 
of the jury, under the testimony of these men, that would be true of any man’s 
farm that had the buildings on, that the insurance would be more than the build- 
ings would sell for after the buildings were built, so Mr. Stranahan is not in a class 
by himself. According to the testimony introduced here, and the arguments made, 
he is in a class with people with that kind of insurance, so that of itself would 
not pane to Mr. Stranahan any more than anybody else who had buildings: insured 
in that way.” 

One of the witnesses who estimated the value of the farm with and without 
the buildings stated: 

“There is not much demand for land without buildings. It would move much 
slower on the market. The average man who buys a farm buys one with build- 
ings, and not without buildings.” 

Another said: 

“I figured the difference in the value of the land without the buildings. I 


could not say as to what the value of the barn was. I did not fix any value on 
the house.” 


Another testified: 


“I have been in Mr. Stranahan’s house and barn, but never paid any attention 
to them. I don’t know what it would cost to build the barn and house. The build. 
ings are worth something, but you can buy those farms out there for $125 an acre.’ 

There was other testimony of similar import. The instruction as given was 
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unfortunate. We are unable to say, after an examination of the entire record, that 
it resulted in a miscarriage of justice. 3 Comp. Laws 1915, § 14565. 
The judgment is affirmed. 


CAMDEN FIRE INS. ASS’N v. DELANEY MOSS CO., INC. (No. 26770.) 
Supreme Court of Mississippi. April 23, 1928. 
116 Southern Reporter 743. 
(Syllabus by the Court.) 

1. APPEARANCE—DEFENDANT BY FILING PLEA OF GENERAL ISSUE 
AND SPECIAL ISSUES AFTER MOTION TO QUASH PROCESS WAS 
OVERRULED WAIVED RIGHT TO PLEAD TO JURISDICTION AND 
DEFECTS IN PROCESS (HEMINGWAY’S CODE 1927, § 3157). 

Where defendant did not rest upon its plea to jurisdiction but filed a plea of 
general issue, notice thereunder, and four special issues after motion to quash pro- 
cess had been overruled, it waived whatever defect there was, if any, in process, 
or whatever right to plead to jurisdiction of court it had, and proceeded to trial, 
since under Code 1906, § 3946 (Hemingway’s Code 1927, § 3157) relating to motion 
to quash process, when defendant appeared for purpose of.pleading to jurisdiction, 
it entered appearance for all purposes. 

(For other cases, see Appearance, Dec. Dig. §§ 22, 24[1].) 


2, INSURANCE—SCHEDULE OF FIRE INSURANCE RATES FOR MOSS 
FACTORIES IN LOUISIANA HELD NOT TO WARRANT INTERPRE- 
TATION “THAT RATE OF 4 PER CENT ON MOSS IN WAREHOUSE 
IN on INSURED OPERATED MOSS GIN WAS NOT PROPER 
RATE. 

Schedule of fire insurance rates on moss in moss factories in Louisiana where 
insured’s warehouses were located held not to warrant interpretation that 4 per cent 
on moss in insured’s warehouse in which insured operated moss gin was not proper 
rate, as respects question of increase of risk. 

(For other cases, see Insurance, Dec. Dig. § 665{[3].) 


3, INSURANCE—PLEA OF INCREASED HAZARD FROM FIRE WAS AF- 
FIRMATIVE PLEA. 
In suit on fire insurance policy covering moss in warehouse, plea of increased 
hazard because of operation of moss gin in warehouse was an affirmative plea. 
(For other cases, see Insurance, Dec. Dig. § 640[2].) 


4. INSURANCE—EVIDENCE SHOWED INSURER’S AGENTS KNEW IN- 
SURED OPERATED MOSS GIN IN WAREHOUSE CONTAINING IN- 
SURED MOSS, AND INSURER WAS THEREBY CHARGED WITH NO- 
TICE OF ALLEGED INCREASED HAZARD. 

In suit on fire insurance policy covering moss, evidence held to show that in- 
surer’s agents had notice that insured was operating moss gin in warehouse in 
which insured moss was kept and thereby insurers were charged with notice, so 
that policy was not void because of alleged increase of hazard without notice. 


(For other cases, see Insurance, Dec. Dig. §§ 378[1], 665[3].) 
In Bane. 


Appeal from Circuit Court, Adams County; R. L. Corban, Judge. 

Action by the Delaney Moss Company, Inc., against the Camden Fire Insurance 
Association. From a judgment for plaintiff, defendant appeals. Affirmed. 

Engle & Laub, of Natchez, and Jno. C. Hollingsworth, of New Orleans, La., 
for appellant. 

L. T. Kennedy, of Natchez, for appellee. 

McGowen, J. The appellee, Delaney Moss Company, Inc., filed its declaration 
against the appellant, Camden Fire Insurance Association, on a standard form of 
fire insurance policy covering moss in a building used only as a moss warehouse. 
The policy, dated October 25, 1926, was for the sum of $2,500, and’ was written at 
the rate of 4 per cent. The moss insured was at Marrero, Jefferson parish, La. 

Upon a peremptory instruction given by the court for the appellee, the Delaney 
Moss Company, the jury returned a verdict in the sum of $2,500 and interest, in 
favor of the Delaney Moss Company, against the Camden Fire Insurance Associa- 
tion, the appellant here, and this appeal was prosecuted therefrom. 

In the order named, appellant pleaded to the action as follows: (1) A motion 
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to quash the process, for the reason that the record shows that the process was 
mailed to the insurance commissioner, instead of being served by the ‘sheriff of the 
county in which the commissioner is located; and (2) there was a plea to the jur- 
isdiction of the court, on the ground that the contract of insurance was written 
by a nonresident fire insurance company on property located in the state of Louis- 
jana, and it was alleged that there was no agent of the defendant insurance associa- 
tion in Adams county, Miss., on whom process could be served. 

A demurrer to this plea was sustained, whereupon the appellant, Camden Fire 
Insurance Association, filed the plea of the general issue and four special pleas: 

Plea No. 1 was to the effect that the contract of insurance was executed on 
moss in a building used as a warehouse only, and that the Delaney Moss Company, 
without notice to the insurance association, placed in the building where the moss 
was stored, after having partitioned it, a moss gin, and operated the same; that, by 
the installation of the moss gin and the operation, thereof, the hazard was increased; 
that the property was destroyed by fire on November 7th, before the association had 
an opportunity to determine whether it would, or would not, abide by the contract 
as written, under the circumstances. 

Plea No. 2 set up that the policy of insurance, the basis of the lawsuit, was 
written by Calhoun & Barnes, Inc., their agents in New Orleans, with whom the 
insurance was placed by Michel Bros., who represented Delaney Moss Company in 
the placing of the said insurance, and that neither the insurance company nor their 
agents, Calhoun & Barnes, had notice of the increased hazard by the installation 
and operation of a moss gin in the said moss warehouse in violation of the terms of 
the policy, and that the policy was therefore void. 

The insurance company, by their plea No. 3, again set up that the hazard was 
increased without notice. 

By special plea No. 4, the insurance company set up that the moss was outside 
the building, and was therefore not covered by the terms of the policy, and it offered 
to return the premium, which it alleged was received after the property had been 
destroyed; also the court costs, in full satisfactiom of the appellee’s claim. 

There was a notice under the general issue to the effect that when concurrent 
aon was obtained by the appellee, the insured, that thereby the policy would 
be voided. 

Briefly stated, the record reflects the following material facts: The Delaney 
Moss Company, domiciled at Natchez, Miss., was engaged in the moss business at 
Marrero, La., buying and selling moss, and cleaning same by machinery operated 
by electric power, and bailing it; that Briel, an insurance solicitor, was the son-in- 
law of Meyer, the manager and vice president of Delaney Moss Company at Marrero, 
La.; that Meyer, representing the moss company, placed the insurance on the moss 
and the machinerv with Briel, there being several other policies of insurance thereon; 
that Briel was the soliciting agent of Michel Bros.; and that several policies of in- 
surance were written some time prior to October 25th, 1926; that upon the cancel- 
lation of a policy for $2,500, Michel Bros., who occupied offices with Calhoun & 
Barnes, »rokered this insurance to Calhoun & Barnes, who wrote the policy involv- 
ed in this lawsuit, and forwarded the sticker or descriptive part of the particular 
property insured to the rating bureau, who approved it and forwarded it to the said 
agents of the fire insurance company. 

The proof abundantly shows that Briel, the son-in-law of Meyer, and solicitor 
for Michel Bros.’ Insurance Agency, was not employed by the Delaney Moss Com- 
pany, but that all the insurance, both on the machinery and on the stock of moss, 
was placed with Briel, and that Stumpf, in the office of Michel Bros., prepared the 
form, or sticker, to be attached to the general contract, and, at the time, told Cal- 
houn & Barnes that the Lumbermen’s Insurance Company had $3,000 insurance and 
could not carry any more, and that it was on the stock and machinery—in other 
words, that there was insurance on the stock and insurance on the machinery. It 
is clear, also, that Briel knew that the moss gin was to be installed and that it 
was being operated in the moss warehouse at the time of the fire. 


Many witnesses were introduced by the defendant insurance company to show 
that the operation of a gin in a warehouse increased the hazard,:and that, in this 
particular case, under the rates in force at the time of the contract and of the fire, 
the rate of 4 per cent was less than the rate required by law to be charged in that 
state on this particular risk. The witnesses, however, agreed that the authority 
for fixing the rate was promulgated by the Louisiana Rating and Fire Prevention 
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Bureau, on August 31, 1926, and began to function on October Ist of that year. 
The rate promulagated by the Louisiana Rating and Prevention Bureau, the legal- 
ly constituted rating authority of that state, was adopted until such time as the new 
organization should be able to examine and inspect the risk and approve a rate there- 
for. It was also shown that it was the duty of the agent to inspect and report 
“upon the risk. 
As the decision of this case must rest upon the construction of the promulgated 
rate with reference to this particular property we set same out as it appears in the 


record: 
L. F. P. B. Book of Schedules. 
Page 210—Revised. 
Revision No. 368. May 21, 1921. 
Moss Factories. 


First Second Fourth 
Class Class Class 
1.65 1.75 ; 2.00 
siete 2.25 , 2.75 
2.15 2.25 : 2.75 
2.40 2.50 3.00 


Add for deficiencies, as follows: 
Boilers and metal stack; charge per schedule Special D. 
If moss packing, cleaning or drying............2.0ee00- Shalvepepen tui gae diet 50 


Page 211—Revised. 
Revision No. 887. Jan. 16, 1926. 
If moss ginning 1.00 
This charge not cumulative with charge for “packing, cleaning or drying.” 
No watchman and approved watch clock 
Lights not safely arranged 
Heating; chimneys, flues, stoves and pipes not safely arranged 


No casks of water and fire pails, or approved 21/2-gallon hand chemical fire 
extinguishers 


Steam pipes not safely arranged 

No approved waste cans 

No standard private fire protection (one water supply required) 
Charge for exposures as per rules for mercantiles. 


Moss Warehouses. 
To be rated on above schedule with charges applicable. 
Annual policies only. 


Full coirsurance clause to apply to stocks of moss. 


{1] First. As to the motion to quash and the plea to jurisdiction, it is sufficient 
to say that the appellant did not rest its case upon its plea to the jurisdiction, but 
entered its plea after said motion to quash the process had been overruled; and did 
not rest upon its plea to the jurisdiction, but filed a plea to the general issue, notice 
thereunder, and four special pleas. By so doing, whatever defect there was, if any, 
in the process, or whatever right to plead to the jurisdiction of the court the appel- 
lant had, it waived and proceeded to the trial of the case. 

We notice in the brief it is contended that the appellant was forced to trial, 
but the judgment shows that both paries announced “ready for trial. 

This state of facts has been passed on by this court in the case of Fisher v. 
Insurance Co., 112 Miss. 30, 72 So. 846, wherein Judge Potter, speaking for the 
court, held that, by virtue of section 3946, Code of 1906 (section 3157, Hemingway’s 
1927 Code) : 

“When appellee appeared for the purpose of pleading to the jurisdiction of 
the court, in then and there entered its appearance for all purposes”—citing I. C. 
Ag - + Zanes 92 Miss. 485, 46 So. 83; Standard Oil Co. v. State, 107 Miss. 
377. 65 So. 


We also cite in support thereof Solomon v. Tupelo Compress Co., 70 Miss. 822, 
12 So. 850; Memphis & C. R. Co. v. Glover, 78 Miss. 467, 29 So. 89. 
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There are two other questions raised by plea and proof which we deem it nec- 
essary to notice: (1) Was the policy voided because a more hazardous risk was 
assumed, because 4 per cent. was a lesser, and not a proper, rate? (2) If the risk 
was more hazardous than the contract stipulated for, or the conditions materially 
different from the conditions which the policy undertook to cover, was it waived , 
by the knowledge of the agents thereof? 

The Louisiana court is committed to the proposition that an insurance agent 
to whom a merchant makes a request for insurance, and who, acting as broker, 
procures some, or all, of such insurance through agents of other companies not 
represented by him, may be the agent of the insured; and the fact that he receives 
a commission from a company which he does not represent does not make him the 
agent of that company. See the case of Morris McGraw Woodenware Co., Lim- 
ited, v. German Fire Insurance Co., 126 La. 32 et seq., 52 So. 183, 38 L. R. A. (N. 
S.) 614, 20 Ann. Cas. 1229, in which are cited authorities sustaining that view. 
But it is also true that in this behalf the Louisiana court holds that the knowledge 
of the agent in the knowledge of his company. Now, if we say Briel was the agent 
of the appellee, the moss company, in the placing of this particular insurance with 
Calhoun & Barnes, agents of the insurance company, were Calhoun & Barnes ap- 
praised of the situation? 

_ It is undisputed in this record that Calhoun & Barnes were informed; that 
Michel Bros., represented by Stumpf and Briel, were placing’ the policies on the 
machinery and brokering to Calhoun & Barnes this particular policy. Certainly no- 
tice was given the insurance company of the situation sufficient to require investi- 
gation if an improper rate was charged upon this particular insurance. Notice to 
the agent with reference to the condition of the risk was notice to the principal. 
Roman Catholic Church v. Royal Ins. Co., 158 La. 601, 104 So. 383, wherein it was 
shown that the agent of the company had knowledge of concurrent insurance, and 
notwithstanding that fact, wrote the policy. The court held that the knowledge 
communicated to the agent of the insurer by the insured was notice to the company. 

[2] But we are unable to see in this case, however, from a close inspection and 
a critical examination of the rates promulgated, how the witnesses of the appellant 
arrived at the conclusion that a proper rate was not charged for this hazard. Cer- 
tainly it is not disclosed by any sentence, word, or symbol in Exhibit “Wagner No. 
2,” which we have set out above. In the first place, it is headed “Moss Factories,” 
and in no case and in no sentence and in no part of this schedule can be found a 
rate for moss in a warehouse used for warehouse purposes only. But the additional 
charge is for “moss gin in a moss factory,” and not “moss in a moss warehouse” 
used for that purpose only. 

We say with perfect confidence that this schedule does not warrant the inter- 
pretation put upon it by the representatives of the said rating and fire prevention 
bureau. It is only recited in this schedule that there should be an additional charge 
of $1, in the event moss ginning is carried on in a moss factory. 

There is not a line or scintilla of evidence in this case to show that this ware- 
house in Marrero, La., was a moss factory; and the term “moss factory’ cannot 
by any fair implication be said to be the same as “moss in a warehouse” only. The 
rating bureau, when it received the sticker containing this language attached to the 
policy, could not find authority for approving the rate by saying that aj “moss fac- 
tory” was equivalent to “moss in a warehouse.” ; 

So, with due deference to the witnesses who testified that the hazard was in- 
creased, and that the bureau and the insurance company were deceived into charg- 
ing the lesser rate because of this schedule, we think their testimony was entirely 
beside the mark, especially as they were then and there called on to fix this partic- 
ular rate on this identical risk in this policy of insurance. 

[3, 4] The plea of increased hazard was an affirmative plea, and this is not sus- 
tained by the schedule which controls the rate and fixes the price to be charged on 
the hazard. We think this is determinative of both propositions, that the court 
correctly interpreted the schedule of rates existent in Louisiana, and that Calhoun & 
Barnes, the agents of the insurer, had notice that machinery was in the moss ware- 
house, notwithstanding the sticker, written by Michel Bros., used the language, 
“moss in a warehouse” only. They knew that there was machinery in the ware- 
house and their principals were thereby charged with notice. And the rating bur- 
eau, on examination of the schedule upon which it testified it depended as a basis 
for writing this particular merchandise, did not find it there rated, the schedule 
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referring to “moss factories,” and not to “moss in a warehouse” only. It is hardly 
conceivable that the rate should be as high on “moss in a warehouse” as upon a 
“moss factory.” Whether that be true or not, the whole defense falls, for the rea- 
son that the hazard does not appear to have been increased without the knowledge 
of the agents of the insurer. 

Affirmed. 


AVERY v. MECHANICS’ INS. CO. OF PHILADELPHIA (No. 16115.) 
Kansas City Court of Appeals. Missouri. Dec. 5, 1927. 
Rehearing Denied Jan. 3, 1928. Certiorari Denied March 17, 1928. 

4 Southwestern Reporter (2d) 871. 

1. INSURANCE—FAILURE OF PETITION OF PLAINTIFF CLAIMING 
TOTAL DESTRUCTION OF INSURED PROPERTY TO ALLEGE VAL- 
UE THEREOF HELD NOT FATAL IN ACTION ON FIRE POLICY 
(REV. ST. 1919, § 6239). 

Where plaintiff, suing upon policy of fire insurance, covering household goods, 
at all times claimed the total destruction of property, petition was not required to 
state value of property at time of fire or alleged sum claimed, since Valued Policy 
Statute (Rev. St. 1919, § 6239) fixes value of property insured. 

(For other cases, see Insurance, Dec. Dig. § 635.) 


2. INSURANCE—VALUE OF PROPERTY INSURED IS FIXED BY VALUE 
STATED IN- FIRE POLICY (REV. ST. 1919, § 6239). 

Valued Policy Statute (Rev. St. 1919, § 6239) fixes value of property insured 
against fire in accordance with amount stated in policy. 
(For other cases, see Insurance, Dec. Dig. § 500.) 

3. INSURANCE—ALLEGATION IN PETITION ON FIRE POLICY THAT 
PROPERTY WAS TOTAL LOSS IS EQUIVALENT TO ALLEGATION 
THAT THERE WAS A LOSS TO THE EXTENT OF THE POLICY 
(REV. ST. 1919, § 6239). 


In action on fire policy, allegation in petition that property was a total loss is 
equivalent to allegation that there was a loss to the extent of the policy, under Val- 
ued Policy Statute (Rev. St. 1919, § 6239). 


(For other cases, see Insurance, Dec. Dig. § 635.) 


6. INSURANCE—FAILURE OF INSURED TO DEMAND APPRAISAL 
HELD NOT TO PREVENT RECOVERY ON FIRE POLICY WHERE IN- 
SURED CLAIMED TOTAL LOSS (REV. ST. 1919, § 6239). 


In action on fire policy covering household goods, in which insured claimed 
throughout that there was a total loss of the property, appraisal, or demand by 
insured for an appraisal, was not condition precedent to recovery on policy under 
Rev. St. 1919, § 6239, where policy merely provided that “in the event of a disagree- 
ment as to the amount of the loss, the same shall * * * be ascertained by two 
competent appraisers,” since duty to demand appraisers was that of! insurance com- 
pany denying total loss. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 


7. INSURANCE—FIRE POLICY, COVERING ALL HOUSEHOLD GOODS 
WHILE CONTAINED IN DESIGNATED HOUSE, COVERED GOODS 
SUBSEQUENTLY PLACED THEREIN (Rev. St. 1919, § 6231). 

Where fire policy covered all items of household goods while contained in the 
house designated, policy included items placed in house by insured after policy was 
issued, notwithstanding Rey. St. 1919, § 6231. 

(For other cases, see Insurance, Dec. Dig. § 165.) 

10. INSURANCE—INSURANCE COMPANY’S DELAY IN PAYMENT OF 
LOSS RELEASED INSURED FROM AGREEMENT TO SETTLE MADE 
CONTINGENT ON IMMEDIATE PAYMENT. 


Insured who was induced to enter into settlement of amount due for alleged 
total loss under fire policy, with understanding that the amount was to be paid im- 
mediately, was not bound by his agreement, where payment of loss was delayed. 


(For other cases, see Insurance, Dec. Dig. § 579.) 
Appeal from Circuit Court, Buchanan County; Wm. H. Utz, Judge. 
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Action by John F. Avery against the Mechanics’ Insurance Company of Phila- 
delphia. Judgment for plaintiff, and defendant appeals. Affirmed. 

See, also, 280 S. W. 726. 

John S. Boyer and C. C. Crow, both of St. Joseph, for appellant. 

Landis & Duncan, of St. Joseph, for respondent. 

ARNOLD, J. This is att action to recover on a policy of fire insurance on plain- 
tiff’s household goods. From a verdict and judgment for plaintiff in the sum of 
$540, defendant appeals. 

Briefly, the facts are that defendant is a corporation of the state of Pennsyl- 
vania, and is authorized to do business in the state of Missouri. Plaintiff is a 
resident of the city of St. Joseph, Mo. On February 5, 1924, in consideration of 
$6 premium paid by plaintiff, defendant issued its policy of insurance for a period 
of three years, agreeing thereby to indemnify plaintiff in a sum not exceeding the 
amount of $600, for total loss or damage by fire of the following described prop- 
erty, while located and contained in assured’s home located at No. 6503 Brown street 
in St. Joseph, Mo., to wit: All household and kitchen furniture and utensils, useful 
and ornamental, the property of assured and all members of his family, including 
carpets, rugs, curtains, beds, bedding, family wearing apparel, and other household 
property while contained in the described building or stored in outbuildings on the 
described premises. Also covering the interest which assured might have in arti- 
cles, covered under the terms of the policy, purchased on the installment plan. 

Plaintiff lived with his family at No. 6503 Brown street, and he also owned 
an unfinished house adjoining, known as 6501 Brown street. On the night of July 
24, 1924, while the said policy was in effect, there was a fire which destroyed the 
house numbered 6503, together with plaintiff’s household goods, excepting a few 
articles shown to have been damaged. Defendant company was notified, and in a 
short time thereafter an adjuster for defendant appeared. 

The testimony of plaintiff tends to show that at the time of the fire he was 
in great need of money; that the adjuster told him $300 was the limit of defendant's 
liability under the policy, and that no greater sum would be paid him; that, if he 
would accept said amount, it would be paid him in a few days; that, owing to his 
financial condition, and relying upon the truthfulness of the adjuster’s statement 
that he could not recover a greater sum, he agreed to accept a settlement of $300, 
providing the amount was paid at once. This agreement was reached on July 27, 
1924, and on that date a proof of loss was signed. The draft was not issued until 
September 24, 1924, and plaintiff states he had no knowledge of its issuance and 
receipt in St. Joseph until October 5, 1924. Plaintiff refused to accept the said 
draft in full settlement of his loss, and instituted an action alleging total loss and 
asking judgment for the full amount of the policy. 

The petition alleged proper formal matters, and charged that, under the terms 

of the policy, he duly notified d fendant of the complete loss and destruction of the 
property insured, and demanded the full amount of the policy, but that defendant 
vexatiously and without cause failed and refused to pay said sum. Judgment was 
sought in the sum of $600, 10 per cent penalty for vexatious refusal to pay, and 
$250 attorney’s fee. 
_ Defendant filed its second amended answer, stating that, long prior to the 
institution of said cause, plaintiff and defendant finally settled said claim, by which 
defendant was to pay plaintiff the sum of $300, and that the amount of said settle- 
ment was to be left with one Harry Niedorp, and the said amount was to be ac- 
cepted in full settlement of all claims under and by virtue of said loss; that said 
amount was to be delivered to N. D. Biles & Co.; that defendant delivered said draft 
to Niedorp as agreed, and that Niedorp has at all times since been able and willing 
to pay said amount as per agreement, but that plaintiff has at all times refused to 
accept same; that defendant tenders said draft into court; that said policy provides, 
in part, as follows: 

“In the event of disagreement as to the amount of loss, the same shall, as above 
provided, be ascertained by two competent and disinterested appraisers, the insured 
and this company each selecting one, and the two so chosen shall first select a com- 
petent and disinterested umpire; the appraisers together shall then estimate and ap- 
praise the loss, stating separately sound value and damage, and, failing to agree, shall 
submit their differences to the umpire; and the award in writing of any two shall 
determine the amount of such loss; the parties thereto shall pay the appraiser re- 
selected by them and shall bear equally the expenses of the appraisal and umpire. 
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“*# * * And the loss shall not become payable until sixty days after the notice, 
ascertainment, estimate and satisfactory proof of the loss herein required have been 
received by this company, including an award by appraisers when appraisal has been 
required.” ; 

a The answer further avers that there was a disagreement between plaintiff and 
defendant as to the amount of the loss, if the loss was not agreed upon and settled, 
as pleaded in this answer; that plaintiff has at no time demanded or requested an 
appraisal of the loss; and that plaintiff cannot recover in this cause because no 
request has been made for such appraisal. ; ; 

The reply to the second amended answer denies generally; and specifically denies 
that there was any disagreement between plaintiff and defendant as to the amount 
of the loss; and denies that defendant, at any time, disputed the fact that there was 
a total loss, or at any time requested or demanded the appointment of appraisers, 
or demanded an appraisal of said loss or damage; that, except for the representa- 
tions that the money would be immediately paid, he would not have agreed to ac- 
cept the same sum of $300; that defendant did not carry out the terms of its agree- 
ment to pay said sum to plaintiff immediately after entering into said agreement, 
and did not tender the same for more than 60 days thereafter; that defendant did 
not carry out the terms of its agreement, and there was no consideration other than 
herein set out for accepting a lesser sum than the whole amount of the policy, 
less reasonable depreciation; that, at the time of the destruction of said property, 
plaintiff was indebteded to N. D. Biles Lumber Company in the sum of approximate- 
ly $180; that said sum was secured by a lien upon the dwelling house of plaintiff, 
which wasi destroyed by fire at the time of the destruction of the household goods 
in question; and it was understood at the time of said purported settlement that 
the Biles claim should be deducted from the amount of the settlement for the loss 
of the house, and that N. B. Biles Lumber Company would have no further claim 
of any kind or character against plaintiff; that action has been instituted against de- 
fendant for recovery of damages for the destruction of said dwelling, against which 
the Biles Company had the lien; that the Biles Company had no claim of any kind or 
character against plaintiff’s rights involved in the suit at bar. 

This is the second appeal to this court in this case. On the first trial there 
was a verdict and judgment for plaintiff in the sum of $540, and on appeal to this 
court the judgment was reversed, and the cause remanded for a new trial, because 
of error in an instruction. The cause was retried, and judgment was for plaintiff 
in the sum of $540. The opinion of this court on the former appeal is found in 
280 S. W. 726, and we refer thereto for a more detailed statement of facts than is 
deemed necessary here. In the present appeal, it is insisted the court erred in re- 
fusing to give a peremptory instruction to the jury to find for defendant, because: 
(1) The petition does not allege the value of the property at the time of the fire; 
(2) does not allege the sum claimed to be due ait payable; (3) plaintiff failed to 
plead and prove the value of the property at the time of the fire; (4) the petition 
does not plead an appraisal or demand by plaintiff for an appraisal. 

[1, 2] We hold there is no merit in any of these points. Points 1, 2, and 3 
may be considered together. An examination of the petition shows plaintiff at all 
times claimed a total destruction of the property. It must be held, therefore, that 
the petition is not faulty in the respect charged. 

The Valued Policy Statute fixes the value of the property insured, and we so 
held in our former opinion. 280 S. W. loc. cit. 729. To hold otherwise would be 
to run counter to the provisions of section 6239, R. S. 1919; and to attempt a fur- 
ther elucidation of this point would seem to be unwarranted here. 

[3-5] Defendant’s point 4 is equally untenable. There is no allegation in the 
answer that it was plaintiff’s duty to demand an appraisal; nor do we find anywhere 
in the abstract of the policy in evidence such a requirement at his hands. The 
policy does provide: 

“* * * Tn the event of a disagreement as to the amount of the loss the same 
shall, as above provided, be ascertained by two competent appraisers,” etc. 


Furthermore, it is plaintiff’s contention that there was a total loss, and in his 
petition he states the property was a total loss, which is equivalent to saying there 
was a loss to the extent of the policy. Gustin v. Ins. Co., 164 Mo. 172, 176, 64 S. 
W. 178. It is a well-established rule that, if matter material to plaintiff’s cause be 
not expressly alleged in the petition, it mav be implied from what is expressly stated 
therein, and the defect is cured by verdict. State ex inf. Major v. Arkansas Lum- 














ber Co., 260 Mo. 212, 283, 169.S. W. 145; Karr et al. v. Drainage District (Mo, 
App.) 297 S. W. 730, 732. There was no demurrer to the petition upon the grounds 
that it did not allege the value of the property at the time of the fire; and, if there 
was such defect, it was cured by the answer and verdict. Tiller v. Ins. Co. (Mo. 
App.) 296 S. W. 464, 466; Koropchensky v. Goddard (Mo. App.) 266 S. W. 343; 
Wolff v. Fire Ins. Co., 204 Mo. App. 491, 223 S. W. 810. 

[6] The general rule as to arbitration is stated in 26 C. J. 417, as follows: 

“Under valued policy statutes which provide that in case of total loss the com- 
pany shall pay the amount of the insurance, a stipulation in the policy for appraisal 
or arbitration is not applicable in case of total loss. And if the insured consents 
to arbitration, where there has been a total loss, it is without effect upon his rights, 
But where an insurer demands an appraisal under the terms of his policy, he will 
not be permitted to reject the appraisement on the ground that the policy being 
a valid policy and the loss, being total, did not permit an appraisement.” 

And the same authority states (page 418) : 

“An appraisement is necessary only when demanded by one or the other of 
the parties to an insurance contract.” 

The record herein shows there was no demand for appraisers by either party. 
In the opinion on former appeal we held the appraisal provided for in the policy 
is not required, where there is a total loss and no property remains after the fire 
to be viewed by the appraisers. So we have presented this situation: Plaintiff 
has insisted throughout that there was a total loss, and defendant has urged 
to the contrary. The logical conclusion, therefore, is that it was defendant’s duty 
to demand appraisers, and it follows the court did not err in refusing defendant's 
peremptory instruction in the nature of a demurrer. 

It is urged the court was in error in excluding evidence offered by defendant 
to prove the actual value of the property at the time of the fire. This point is de- 
termined against defendant’s contention in what we have already said, and we need 
not pursue it further. 

[7] A charge of error is directed against plaintiff’s instruction B, in that the 
measure of damages proposed is not only incorrect, misleading, and confusing, but 
is wholly unintelligible. A careful examination of the instruction convinces us that 
it is not open to the criticism directed against it. We find the instruction correctly 
declares the law and defines the measure of damages. The basis of defendant's 
objection would seem to be in the fact that the instruction does not conform to 
defendant's theory of the case—and this we hold to be erroneous. It is said the 
instruction permits a finding for loss of property placed in the building after the 
policy was issued, and does not require the jury to find.the value of the property 
lost was the specific property insured. There was testimony tending to show that, 
after the policy was issued, plaintiff put into the house certain items of household 
acnds. From defendant’s argument, we infer these items were not covered by the 
policy. 

We cannot agree with this position. The policy covered all items of household 
goods, etc., while contained in the house designated. The provisions of the policy 
quoted above would seem to determine this beyond question, and a further discuse 
sion of the point is unwarranted. Defendant cites section 6231, R. S. 1919, in 
support of its contention. Said section and the citations in support thereof refer 
to partial destruction of the insured property, and clearly could not apply here 
where a total destruction is alleged. . 

[8] Complaint is made of instructions C and B, and it is charged these instruc- 
tions are erroneous and harmful because of the reiterations therein to the effect 
that defendant cannot deny the household goods insured were of the value of $600 
on the date the policy of insurance was issued, and that undue emphasis was placed 
thereon by such repetition. It is true that in each of these instructions the atten- 
tion of the jury is directed to this particular phase of the law, but in each instance 
such statement is made to apply to the particular point covered by the instruction. 
We can see in this no reversible error. The instructions correctly declare the law 
in this respect. 


(9] It is insisted there is error in instruction C because it informs the jury 
that the agreement for settlement was without consideration, unless the jury found 
there was a substantial dispute as to depreciation and the amount of goods saved; 
the objection being that “substantial dispute” is not defined. The word “substantial” 
is of such common usage that it can hardly be misunderstood, nor could it be mis- 
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leading to defendant’s detriment. The objection assumes there was property des- 
troyed by the fire which was not covered by the policy. This assumption is errone- 
ous, as we have shown. 

[10] It is also charged plaintiff’s instruction D is.erroneous because it permits 
plaintiff to escape from his contract of settlement if the jury found he was induced 
by defendant to enter into such contract, with the understanding that the amount 
was to be paid immediately. Defendant seems to have overlooked the fact that 
the instruction embraces the vital theory of plaintiff’s case in this respect. There- 
fore we cannot say that it was error to give such instruction. 

Complaint is made that the court erred in permitting plaintiff to testify that, 
after the issuance of the policy and prior to the fire, he had purchased and placed 
in the building described in the policy furniture of the value of $100, the objection 
being upon the ground that the policy did not cover the acquired property; but the 
trial court properly held that it did. Furthermore, defendant’s adjuster, Gable, tes- 
tified that plaintiff had told him he had removed property of the value of $160 from 
the house before the fire. While plaintiff denied this, the jury seems to have be- 
lieved Gable on this point. And it also seems to have believed plaintiff to the effect 
that he had placed new furniture in the house to the value of $100, as is shown 
by the verdict. The difference between the two items is $60, which, being deducted 
from the amount of the policy, leaves $540, the amount of the judgment. 

There is no reversible error of record, and the judgment is accordingly affirmed. 

Bland, J., concurs. 

Trimble, P. J., absent. 


WARD et al. v. IOWA STATE INS. CO. (No. 15914.) 
Kansas City Court of Appeals. Missouri. April 2, 1928. 
4 Southwestern Reporter (2d) 895. 

1, INSURANCE—FIRE POLICY WILL NOT BE) DECLARED VOID FOR 
MATERIAL MISREPRESENTATIONS, WHERE FULL DISCLOSURE 
WAS MADE TO INSURER’S AGENT. 

Fire policy will not be declared void on ground of material misrepresentations, 
where full disclosure was made to insurer’s general agent, who countersigned poli- 
cies for company and collected premiums, since, under statute, fire insurance com- 
pany can make contract of insurance only by licensed resident agents. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) ; 


2. INSURANCE—ADVERTISEMENT OF PROPERTY FOR SALE UN- 
DER MORTGAGE CONTRARY TO TERMS OF FIRE POLICY HELD 
NOT TO RENDER POLICY VOID, IN VIEW OF DISCLOSURE TO IN- 
SURER’S AGENT. 

Where general agent of insurer was notified that deed of trust on insured prop- 
erty was to be immediately foreclosured, and gave his consent, but under policy 
provision foreclosure proceedings or notice of sale under mortgage with insured’s 
knowledge rendered policy void, policy held not rendered void by advertisement of 
property for sale under mortgage without written notice to, insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Appeal from Circuit Court, Macon County; V. L. Drain, Judge. 

“Not to be officially published.” 

Action by Tyrene Ward and another against the Iowa State Insurance Com- 
pany. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Shelton & Shelton, of Macon, for appellant. 

Waldo Edwards, of Macon, for respondents. 

WiuuiaMs, C. This case comes to us from Macon County Circuit Court. It 
is an action on, a fire insurance policy. 

The petition pleads the issuing of the policy, payment of premium, and destruc- 
tion by fire. The answer pleads a breach of a warranty contained in the poe: 

The evidence shows that plaintiff Dallas owned the property destroyed; plain- 


tiff Ward was mortgagee. Ward owned a note for $125, secured by a second deed 
of trust upon this property. There was a note secured by a first deed of trust for 
$1,000. The bank of Callao had possession of this note and deed of trust. There 
was some arrangement between the bank and Ward that Ward had bought, or was 
to buy, the $1,000 note. 

W. F. Fristoe was the general agent of the defendant company. The company 
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is a foreign insurance company. Fristoe countersigned policies for the company 
and collected the premiums. His office was at Callao, Macon county, Mo. 

The evidence shows that plaintiff Ward asked defendant’s agent for insurance 
on the property. In a conversation with the agent the facts as to the title to the 
property and the interest of ‘plaintiff Ward was fully gone into. It appears that 
Dallas had authorized Ward to make the application for the insurance. The appli- 
cation was made in the name of plaintiff Dallas by Ward. Ward signed the name 
of Dallas to the application. This was done at the direction of the agent of the 
insurance company. Ward disclosed that he had made application to other companies 
and they had refused to insure the property. Ward disclosed to Fristoe that he 
was going to foreclose under his second deed of trust immediately. Fristoe told 
Ward that would be all right. Ward did so advertise the property for sale under 
his mortgage. ‘lhe sale was to take place on the 19th day of March, 1925. The 
property was destroyed by fire on th: 18th day of March, 1925. The policy contain- 
ed the clause: 

“This entire policy shall be void if with the knowledge of the insured foreclos- 
ure proceedings be commenced or notice given of sale of any property covered by 
this policy by virtue of any mortgage or deed of trust.” 

A trial was had before the court without the aid of a jury, judgment was ren- 
dered for the sum of $706.10, from which judgment the defendant, after an un- 
successful motion for a new trial, appeals. 

The appellant in its brief presents four points. These points will be taken up 
in their order. 

{1] It is first contended that material misrepresentations render the policy 
null and void. The cases relied upon lay down that proposition. As an example 
of the holding of the cases cited is Bushong v. Security Ins. Co., (Mo. App.) 253 
S. W. 175, where the policy recites that an automobile was of 1919 model when, in 
fact, it was 1916. In that case, however, there was no attempt to show that a full 
disclosure was made to a general agent of the insurance company. Under our stat- 
ute, fire insurance companies can make contracts of insurance only by lawfully con- 
stituted and licensed resident agents. These agents must countersign all policies 
issued. It has been held that such agents can make oral contracts of insurance. 
Murphy vy. Great American Ins. Co. (Mo. App.) 285 S. W. 772. It has been held 
that such agents can bind the company, when acting within the apparent scope of 
their authority, to the same effect as if authorized by a resolution of the board of 
directors of the company at its home office. Woolfolk v. Home Ins. Co. (Mo. 
App.) 202 S. W. 627. 

We think, therefore, that full disclocure to the agent, such as Fristoe was, 
takes the case out of the rule as contended for by appellant under this point. 

[2] It is next contended that advertisement by plaintiff Ward without written 
notice to defendant renders the policy null and void. In support of this point the 
defendant cites Trust Co. v. Insurance Co., 201 Mo. App. 223, 210 S. W. 98, and 
like cases. It will be noted that this case was decided before section 6315, R. S. 
1919, was enacted. 

We think the cases, of Woolfolk v. Insurance Co. (Mo. App.) 202 S. W. 627, 
Murphy v. Insurance Co. (Mo. App.) 285 S. W. 772, and Smith v. Insurance Co. 
(Mo. App.) 272 S. W. 700, are controlling on this proposition. 

The next point is included in the second, and is answered by the cases of Wool- 
folk v. Insurance Co., Murphy v. Insurance Co., and Smith v. Insurance Co., supra. 

_ The last point presented is answered by what is said in answer to the second 
point. 

Finding no error in the record, the judgment is affirmed. 

Frank, C., concurs. 

Per Curiam. The foregoing opinion by Williams, C., is adopted as the opin- 
ion of the court. 

Bland and Arnold, JJ., concur. 

Trimble, P. J., absent. 
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FERRARI v. NORTHWESTERN NAT. INS. CO. OF MILWAUKEE, WIS. 
SAME v. CITIZENS’ INS. CO. OF MISSOURI. 
Supreme Court, Appellate Division, Fourth Department. May 9, 1928. 
228 New York Supplement. 

1. INSURANCE—INSURER MAY WAIVE POLICY REQUIREMENT OF 

APPRAISAL OF FIRE LOSS. 

Standard fire insurance policy requirement of appraisal of fire loss may be 
waived by insurer, even after demand for an appraisal has been made. 

(For other cases, see Insurance, Dec. Dig. § 576[1].) 


2. INSURANCE—INSURER’S DEMAND FOR THE HOLDING OF EXAM- 
INATION OF INSURED HELD NOT WAIVER OF ITS RIGHT TO AP- 
PRAISAL OF FIRE LOSS. 

Under standard fire insurance policy providing that no provision or condition 
of policy or any forfeiture shall be held to be waived by any requirement, act, or 
proceeding on part of company relating to appraisal, or to any examination pro- 
vided for in policy, company’s demand for examination of insured and holding of 
such examination held not to waive right to an appraisal before action on policy 
by insured. 

(For other cases, see Insurance, Dec. Dig. § 576[1].) 

Appeals from Supreme Court, Monroe County. 

Actions by Domenico Ferrari against the Northwestern National Insurance 
Company of Milwaukee, Wis., and against the Citizens’ Insurance Company of 
eee From judgments and orders in favor of plaintiff, defendants appeal. 

eversed. 

Argued before Hubbs, P. J., and Clark, Sears, Taylor, and Sawyer, JJ. 

oo & Fitch, of Rochester (J. Sawyer Fitch, of Rochester, of counsel), for 
appellants. 


Webster, Straus & Lamb, of Rochester (Edward H. Lamb, of Rochester, of 
counsel), for respondent. 

Per CurtaM. [1, 2] It is the contention of the defendant that the actions were 
prematurely brought, because an appraisal as provided for by the terms of the New 
York standard fire insurance policy had not been had at the time the actions were 
instituted. There is no doubt that such right to an appraisal may be waived, even 
after demand for an appraisal has been made. However, in view of the provision 
of the standard policy, “Nor shall any provision or condition of this policy or any 
forfeiture be held to be waived by any requirement, act, or proceeding on the part 
of this company relating to appraisal or to any examination herein provided for,” 
the demand for an examination of the insured and the holding of such examination 
does not establish a waiver of the right to an appraisal as bearing upon the defend- 
ants’ contention mentioned above, or permit the jury to predicate a waiver thereon. 
The instruction to the jury to the contrary was error, and, an exception thereto 
having been duly taken, this requires a reversal of the judgment in each case. 

Judgments and orders reversed on the law, and a new trial granted, with costs 
to appellants to abide the event. 


GREENLEAF REALTY CORPORATION v. PHOENIX ASSUR. CO., LIM- 
ITED, OF LONDON, et al. 
Supreme Court, Appellate Division, Second Department. May 2, 1928. 
229 New York Supplement 40. 

VENUE—ACTION ON FIRE INSURANCE POLICIES HELD IMPROPERLY 
CHANGED FROM COUNTY OF MORTGAGEE’S PRINCIPAL OFFICE, 
HE BEING PROPER AND NECESSARY PARTY. 

Where loss under fire insurance policies was payable to mortgagee as its in- 
terest might appear, mortgagee was necessary and proper party to action on policies, 
and action was therefore properly brought in county where mortgagee had its prin- 
cipal office and place of business, and place of trial was improperly changed to 
county where insured and defendant insurance companies had their offices. 

(For other cases, see Venue, Dec. Dig. § 22[3].) 


Action by the Greenleaf Realty Corporation against the Phoenix Assurance 
Company, Limited, of London, and others. From an order granting a motion of 
defendant insurance companies, changing venue of action from the county of Suf- 
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folk to the county of New York, plaintiff appeals. 
tion denied. 

This is an action on fire insurance policies covering buildings located in Suffolk 
county, New York. The complaint alleged total destruction of buildings, and that 
defendant Suffolk County Trust Company was at the time in question holder of 
a mortgage on the property, and that it had refused to join as party plaintiff, and 
was therefore made a party defendant. Loss, if any, was payable to mortgagee 
as its interest might appear. Defendant Suffolk County Trust Company appeared 
in the action, but did not answer and was in default for want of answer. Defend- 
ant insurance company’s demand for change of venue to New York county was 
made on ground that plaintiff and defendant insurance companies have their offices 
in that county. The Suffolk County Trust Company has its principal office and place 
of business in Suffolk county. 

Argued before Lazansky, P. J., and Rich, Young, Seeger, and Carswell, JJ. 

Greene & Walser, of Sayville, for appellant. 

Powers & Kaplan, of New York City, for respondents. 

Ernest W. Tooker, of Riverhead, for defendant mortgagee. 

Per Curiam. Order granting motion for change of venue reversed upon the 
law, with $10 costs and disbursements, and motion denied, with $10 costs. Defend- 
ant Suffolk County Trust Company having its principal office and place of busi- 
ness at Riverhead, Suffolk county, New York, and being a necessary and proper 
party to this action (Lewis v. Guardian Fire & Life Assur. Co., 181 N. Y. 392, 
74 N. E. 224, 106 Am. St. Rep. 557), the action was properly brought in the county 
of Suffolk, and the order changing the place of trial to the county of New York 
was, under the circumstances, improperly made. 


SIEGEL v. INSURANCE CO. OF NORTH AMERICA. (No. 5417.) 
Supreme Court of North Dakota. Feb. 1, 1928. 
On Rehearing, May 22, 1928. 
219 Northwestern Reporter 467. 
(Syllabus by the Court.) 

1, INSURANCE—UMPIRE’S QUALIFIED CONCURRENCE IN APPRAI- 
SER’S ESTIMATE HELD NOT FINDING THAT SOUND VALUE OF 
INSURED PROPERTY WAS INVENTORY VALUE. 

After the refusal of an appraiser to submit a matter of difference to the um- 
pire, the remaining appraiser and the umpire appraised the loss, and executed an 
award. The umpire qualified his concurrence by a written statement indicating 
that he agreed to the value of the stock in its then present condition, with the 
method of the appraiser signing the award, and, assuming that the inventory was 
as found by the appraiser, in the estimate of loss and damage, it is held that such 
qualified concurrence is not a finding by the umpire that the sound value of the 
property insured was, in fact, the inventory value. 

2. INSURANCE—WHERE, THROUGH PARTIES’ MUTUAL FAULT, OR 
WITHOUT EITHER’S FAULT, APPRAISAL FAILS, AND NEW AP- 
PRAISAL IS IMPOSSIBLE, RECOVERY ON FIRE INSURANCE POL- 
ICY MUST BE BASED ON INDEPENDENT EVIDENCE; WHERE, 
THROUGH MUTUAL FAULT, OR WITHOUT EITHER PARTY’S 
FAULT, APPRAISAL FAILS, AND NEW APPRAISAL IS IMPOSSIBLE, 
INSURER’S OPTION TO TAKE PROPERTY AT APPRAISED VALUE 
OR TO REPLACE IS NOT AVAILABLE. 

Where, through the mutual fault of the insured and the insurer, or without the 
fault of either, an appraisal fails, and where a new appraisal is not possible, the 
recovery under an insurance policy is limited to such loss or damage as may be 
established by independent evidence, and the option of the insurer to take all or any ’ 
part of the articles insured at an ascertained or appraised value, or to replace, is 
not available. 

(For other cases, see Insurance, Dec. Dig. §§ 575, 595.) 


3. INSURANCE—PROVISION REQUIRING INSURED TO EXHIBIT RE- 
MAINS OF PROPERTY, SPECIFYING NO TIME, HELD TO REQUIRE 
REASONABLE TIME FOR INSPECTION; PERIOD OF OVER 30 DAYS 
BEFORE DISPOSITION OF PROPERTY HELD NOT UNREASON- 
ABLE TIME FOR INSPECTION REQUIRED BY FIRE POLICY. 


A clause in an insurance policy securing to the insurer the right of inspection 


Reversed on the law, and mo- 
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by requiring the insured to exhibit all that remains of the property, “as often as 
required,” but which specifies no time during which the right to inspect shall be 
available, must be construed as providing for a reasonable time for inspection, and it 
is held that, in the circumstances disclosed, the time within which the right of in- 
spection was available was not unreasonable. 

(For other cases, see Insurance, Dec. Dig. § 5471/2.) 


Appeal from District Court, Burleigh County; Fred Jansonius, Judge. 

Action by Rose Siegel against the Insurance Company of North America. From 
a judgment for plaintiff, defendant appeals. Reversed, and a new trial granted. 

Lawrence, Murphy & Nilles, of Fargo, for appellant. 

Scott Cameron, of Bismarck, for respondent. 

Per Curiam. This is an action upon a policy of fire insurance. At the conclu- 
sion of the trial, both parties having moved for a directed verdict, the court dis- 
charged the jury, and took the case under advisement, thereafter filing a memoran- 
dum opinion and signing an order for judgment in favor of the plaintiff. The ap- 
peal is from the judgment. The plaintiff was the owner of a store in the city of 
Bismarck; the stock consisting principally of men’s wearing apparel, including 
shoes. The stock was insured by the defendant company for $2,000, and there was 
$5,000 of other insurance. On February 22, 1926, a fire occurred which occasioned 
damage and loss to the plaintiff. On February 26th and 27th one Gearey, an adjus- 
ter for the defendant company, visited the plaintiff’s store for the purpose of ad- 
justing the loss. He inspected the premises and the stock, and was supplied with an 
inventory, of which he made use in connection with his attempted adjustment. No 
adjustment was made. On March 2d the plaintiff demanded an appraisement under 
the terms of the policy. The company immediately agreed and named an appraiser. 
An umpire was selected, and an appraisal agreement executed. On March 12th or 
13th the appraisers met at the store of the plaintiff. They immediately disagreed 
as to the procedure to be followed in appraising the loss. As we understand the 
disagreement, the appraiser selected by the adjustment company, which was acting 
for the defendant, insisted upon estimating the damage to the visible stock, while 
the appraiser who had been selected by the plaintiff desired to take the inventory 
made some seven weeks before the fire as a basis, and to determine the difference 
between the value of the stock on hand after the fire and that shown by the inven- 
tory. It appeared that immediately after the fire the entire stock was in a topsy- 
turvy condition; that it had been more or less tossed about by the force of the 
streams of water directed by the firemen; that there was a great deal of damage 
from the water thus applied; also that in cleaning up after the fire some of the con- 
tents of the store had been hauled out over the protest of the plaintiff’s agent, her 
husband. Upon the failure of the appraisers to agree upon a method of procedure 
and a refusal by the appraiser selected by the adjustment company to submit the 
matter to the umpire, the appraisers left the store. Thereafter the appraiser selected 
by the plaintiff and the umpire appraised the loss. The umpire signified his agree- 
ment with the method employed by this appraiser, and, on the basis of the inventory 
value, concurred in finding that the loss and damage was $6,795.24. In arriving at 
this loss and damage, it appears that the prior inventory was supplemented by the 
record of sales and additions or replacements. Proofs of loss were later supplied, 
and the plaintiff immediately proceeded to advertise and conduct a fire sale. There 
was considerable correspondence between the adjustment company and the plaintiff 
or her attorney. This reflects in a general way the inability of the parties to agree 
upon an adjustment, and particularly an appraisal, different views as to the responsi- 
bility for the appraisers failing to act in harmony, and the willingness of the ad- 
justment company to name another appraiser, while the insured was insisting that 
there had already been a binding appraisal. ‘The defendant company at all times 
was insisting upon its contract rights under the policy. Over the protest of the 
adjustment company, the plaintiff proceeded to sell the remainder of the stock of 
goods immediately after forwarding proofs of loss to the defendant. 

On this appeal there are three main contentions: (1) That the appraisement 
was invalid as not being agreed toby the umpire or by two appraisers; (2) that the 
sale and disposition of the damaged stock before the expiration of 30 days from 
the filing of the proofs of loss was a/ violation of the policy conditions, preventing 


wi (3) that the plaintiff failed to furnish an inventory, as required by the 
policy. 


[1] The policy provides that the liability of the company shall in no event ex- 
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ceed what it would cost the insured to repair or replace the property damaged or 
destroyed with material of like kind and quality, the ascertainment of the loss or 
damage to be made by the insured and the company or, if they differ, by appraisers; 
that the loss shall be payable within 60 days after due notice, ascertainment, estimate, 
and satisfactory proofs of loss have been received by the company, and it contains 
this provision : 

“It shall be optional, however, with this company to take all, or any part, of the 
articles at such ascertained or appraised value, and also to repair, rebuild, or replace 
the property lost or damaged with other of like kind and quality within a reason- 
ble time, on giving notice, within thirty days after the receipt of the proof herein 
required, of its intention so to do; but there can be no abandonment to this company 
of the property described.” 

It is further provides for an immediate notice of any loss, for the protection 
of property from further damage, for the separation of the damaged from the un- 
damaged personal property and putting it in the best possible order, for the mak- 
ing of a complete inventory of the same, stating the quantity and cost of each ar- 
ticle, and the amount claimed thereon. It also contains this clause: 

“The insured, as often as required, shall exhibit to any person designated by this 
company all that remains of any property herein described, and submit to examina- 
tions under oath by any person named by this company, and subscribe the same. 
* ” 

The appraisal stipulation is as follows: 

“In the event of disagreement as to the amount of loss the same shall, as above 
provided, be ascertained by two competent and disinterested appraisers, the insured 
and this company each selecting one, and the two so chosen shall first select a com- 
petent and disinterested umpire; the appraisers together shall then estimate and ap- 
praise the loss, stating separately the sound value and damage, and, failing to agree, 
shall submit their differences to the umpire; and the award in writing of any two 
shall determine the amount of such loss; the parties thereto shall pay the appraiser 
respectively selected by them and shall bear equally the expenses of the appraisal 
and umpire.” 

The only evidence of the loss which will support the judgment in this case is 
that contained in the appraisal and proof of loss; the judgment having been ren- 
dered on the theory that the appraisal was binding. If it be assumed that the ac- 
tion of the appraiser selected by the adjustment company in declining to call in the 
umpire to adjust the differences between him and the other appraiser justified the 
latter and the umpire in going ahead and completing the appraisal? (see Boutross v. 
Palatine Ins. Co., 100 Kan. 574, 164 P. 1069; Caledonian Fire Ins. Co. v. Traub et 
al., 86 Md. 86, 37 A. 782-785; Powers Dry Goods Co. v. Imperial Fire Insurance 
Co. of London, 48 Minn. 380, 51 N. W. 123; Swearinger Bros. v. Pacific Fire Ins. 
Co., 66 Mo. App. 90; Model Dry Goods Co. v. North British & M. Ins. Co., 79 Mo. 
App. 550; Broadway Insurance Co. v. Doying, 55 N. J. Law, 569, 27 A. 927), still, 
before the defendant can be bound by the appraisement, it must appear that the re- 
maining appraiser and the umpire agreed upon every item entering into the award. 
We find in the award that the sound value of the merchandise before the fire is 
fixed at $10,192.86. The appraiser and the umpire signed this award, but opposite 
the name of the umpire appears the following statement : 

“Signing as to value of stock in present condition. I agree with method of the 
appraiser R. L. Johnsrud arriving at the loss, assuming that the inventory was $10,- 
192.86, the loss and damage is $6,795.24.” ’ 

We can only construe this language’ as meaning that the umpire agrees with 
the method of the appraiser, and that he assumes, without himself determining, that 
the inventory value was $10,192.86. We cannot construe it as a finding by the um- 
pire that the sound value was in fact $10,192.86. Therefore the failure of the two 
to agree upon the sound value vitiates the award. This necessitates a reversal of 
the judgment for lack of competent proof of loss and damage. 

In view of the fact that another trial must be had, we deem it proper to consider 
briefly some of the remaining questions urged on the appeal, as they are reasonably 
certain to arise again. 

[2] On this record we cannot regard the failure of the first appraisal to be any 
more attributable to one party than to the other, and upon another trial the plaintiff 
will be required to adduce independent evidence of loss. No appraisal can now be 
had. Hence appraisal is no longer involved, and the option of the company to take 
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all or any part of the articles at an ascertained or appraised value, or to replace, 
is not available. These options are clearly intended as, means of protecting the in- 
surance company against excessive awards, and, where the award fails through the 
fault of both parties, or without the fault of either, and the recovery is limited to 
the loss which the plaintiff is able to establish by a preponderence of evidence, the 
defendant loses no valuable right. ; , 

[3] As to the contention that the right of inspection was lost through the action 
of the insured in disposing of the property, we think it a sufficient answer to say 
that the policy does not provide for any specified period during which this right 
shall exist. It must be assumed, therefore, that a reasonable time was contemplated. 
We are not prepared to say that the period of more than 30 days which existed in 
this case was unreasonable. . 

Judgment reversed, and a new trial granted. 

Nuessle, C. J., and Birdzell, Burke, Burr, and, Christianson, JJ., concur. 

On Rehearing. 

Per CurtAM. Ona rehearing the principal argument on behalf of the defend- 
ant and appellant dealt with the effect of the failure of the appraisal on the optional 
rights of the company to take all or any part of the goods at an ascertained or ap- 
praised value, or to replace the damaged goods. It is said that the effect of the 
nonwaiver provision is to keep alive the option to replace notwithstanding the failure 
of the appraisal. The record shows that the company promptly repudiated the at- 
tempted appraisal and refused to be bound by it, and that the proof of loss submitted 
was one based upon this appraisal. We think it so clear that the option to take all 
or any part of the articles insured at an ascertained or appraised value is only 
available where there is an ascertained or appraised value prima facie binding upon 
the company that it needs no further argument to demonstrate that this option’ was 
not available, and we shall give no further consideration to this phase of the matter. 

That portion of the original opinion which holds that neither option was any 
longer available to the defendant in the circumstances disclosed by the record was 
especially criticized with reference. to the option to replace the damaged goods. Did 
the option to replace still exist after the ineffectual effort to appraise the loss, or 
does it exist wholly apart from an ascertainment by agreement, appraisal, or other- 
wise, of the loss? This is the question to be determined. 

An insurance contract is an abligation to compensate for a loss. The obliga- 
tion is limited to a stated amount of money, and is ordinarily considered to be pay- 
able in money. The standard policy contains provisions governing the method to 
be pursued, in case of loss, in arriving at the amount of the loss, if the parties do 
not agree. The insured fulfills every duty he owes under the contract when he sets 
in motion the machinery for arriving at a determination of the loss. If the effort 
is abortive, through no fault of his, he has not lost his insurance. The obligation 
to pay the loss remains. The parties could not legally contract to deprive the or- 
dinary tribunals of jurisdiction to determine their rights under the contract. Sec- 
tion 3927, Compiled Laws of 1913. An insurance contract is not a contract to sub- 
mit a matter for arbitration; it is a contract to pay a loss. 

In view of the disadvantage to the insured of further delay incident to the failure 
of one appraisal, we are not inclined to impose upon the insured, through interpreta- 
tion of the policy, an obligation to resort to another attempt at appraisal; for it 
will be noticed that, under the contentions of the company, the insured is bound, 
during the 30-day option period after the receipt of the proofs of loss, to take no 
steps which would interfere with the full enjoyment by it of the options, if it 
should elect during that period to exercise either of them. Meanwhile the insured 
may be sustaining additional losses, due to interruption of his business to the con- 
tinuity of overhead expenses, etc. The interpretation contended for by the insur- 
ance company places in the company, practically speaking, the power to compel the 
closing of a large mercantile establishment for the option period at the peril of for- 
feiting a claim for a small loss under the policy. The parties having disagreed, the 
policy method fixed as a condition precedent having: failed without the fault of the 
insured, and the company having rightly repudiated the invalid appraisal, we see no 
further obstacle to the pursuit of the ordinary legal remedy to recover the loss. 14 
R. C. L. p. 1361, par 532, and cases cited. 

To us it seems clear that the insurer, while repudiating all steps that have been 
taken to arrive at an estimate of the loss, is not in position, under the policy, to 
await the outcome of some later voluntary attempt at adjustment, and then claim 
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that it has 30 days’ time within which to determine whether it will replace the dam- 
aged property. It seems to us that the purpose of the option to replace, as well as 
the option to take the damaged goods at an ascertained or appraised value, is to 
protect the company against excessive appraisals which are-binding upon them, or to 
protect it from excessive claims contained in proofs of loss otherwise furnished by 
the insured, and upon which it elects to act. Where proofs are submitted which the 
company for a legally sufficient reason rejects, it in effect says that the claim is not 
liquidated at the amount stated, and, consequently, that the basis has not been fixed 
upon which it may later determine whether or not to exercise one of its options. 
After so rejecting proofs of a claim or a proof of loss, it is not in a position to 
contend that it was prejudiced through inability to later exercise an option. We are 
of the opinion that these provisions are not inserted for the purpose of protecting 
the company against an ascertainment of a loss in legal proceedings. They have 
to do wholly with the steps which are in the nature of conditions precedent to legal 
proceedings being brought. 
he order of reversal will stand. 
Nuessle, C. J., and Birdzell, Christianson, Burke, and Burr, JJ., concur. 


PHILADELPHIA FIRE & MARINE INS. CO. v. BOARD OF EDUCATION OF 
INDEPENDENT SCHOOL DIST. NO. 11, OSAGE COUNTY. (No. 18958.) 
Supreme Court of Oklahoma. May 22, 1928. 

267 Pacific Reporter 639. 

(Syllabus by the Court.) 

1. INSURANCE—RETURN OF UNEARNED PREMIUM ON FIRE AND 
TORNADO POLICIES IS NOT ESSENTIAL TO CANCELLATION BY 
COMPANY, WHERE ASSURED WAIVES RIGHT THERETO (COMP. 
ST. 1921, § 6704). 

_ The rule that a return of the unearned premium on fire and tornado insurance 
policies is essential to cancellation by the company, being for the benefit of the as- 
sured, is not applicable, where the assured waives the right to receive the same. 

(For other cases, see Insurance, Dec. Dig. § 230.) 


2. INSURANCE—ON SCHOOL BOARD’S RATIFICATION OF CLERK’S 
SURRENDER OF FIRE AND TORNADO POLICIES WITHOUT RE- 
PAYMENT OF UNEARNED PREMIUMS, POLICIES WERE CANCEL- 
ED; ON SURRENDER OF FIRE AND TORNADO POLICIES WITHOUT 
REPAYMENT OF UNEARNED PREMIUMS, INSURED IS ENTITLED 
TO RECOVER THEM FROM COMPANY; INSURED’S ACCEPTING 
CREDIT ON PREMIUMS OF FIRE AND TORNADO POLICIES SUB- 
STITUTED BY AGENT FOR POLICIES CANCELED. ALTHOUGH IN 
ANOTHER COMPANY, EXTINGUISHES DEBT FOR UNEARNED 
PREMIUMS (COMP. ST. 1921, § 6704). 

Where a school district secures insurance from a company through its agent 
and pays the premium thereon to the insurance agent, and the agent embezzles the 
premiums paid, and the insurance company for the purpose of cancellation secures 
the policies from the clerk of the school district without repaying the amount of 
the unearned premium as a condition precedent-to cancellation, and the school dis- 
trict board ratifies its clerk’s acts, the policies are canceled. The school district 
is then entitled to recover the amount of unearned premium from the insurance 
company. But when the school district agrees to an accepts credit upon insurance 
premiums of policies substituted by the agent as agent for other insurance companies 
for the amount of unearned premium due from the former insurance company 
and the agreement is fully executed, there is a novation as to the former obliga- 
tion and the former debt is extinguished. 


(For other cases, see Insurance, Dec. Dig. §§ 230, 234, 244.) 


Clark, J., dissenting. 

Appeal from District Court, Osage County; Jesse J. Worten, Judge. 

Action by Independent School District No. 11 of Osage County against the 
Philadelphia Fire & Marine Insurance Company for unearned premiums upon can- 
celed policies of insurance. From a judgment for plaintiff, defendant appeals. Re- 
versed. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiff in 
error. 
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Hamilton, Gross & Howard, of Pawhuska, for defendant in error. 

Ritty, J. We trust that herein is presented a novelty in municipal corporation 
finance. The action below was begun by the school district for recovery from the 
insurance company of an unearned premium upon four insurance policies issued 
to the plaintiff school district. 

O. P. Dilley was the local authorized agent of the Philadelphia Fire & Marine 
Insurance Company, defendant. Likewise he was agent for the American Central, 
Hartford, as well as the Home Insurance Companies. On April 1, 1925, Dilley 
issued and delivered to Hamilton, clerk of the school district, four policies of 
three-year term insurance consisting of three fire and one tornado policies for the 
benefit of the school district. Dilley collected $1,809.50 as premiums upon the pol- 
icies from the school district and embezzled the same, failing wholly to account 
therefor to his principal, the defendant insurance company. On August 7, 1925, 
the defendant company canceled the insurance for failure to receive the premiums 
paid by the assured to the agent Dilley. Dilley told Hamilton, clerk of the district, 
that the company was canceling the insurance and Hamilton knew the cause of 
cancellation, yet, notwithstanding such knowledge of such corruption on the part 
of the insurance agent, the clerk of the district who had been authorized by the 
school board to secure this particular insurance, said he wanted Dilley to have the 
business and obligingly surrendered to Dilley the policies for cancellation by the 
defendant company without demanding or mentioning refund of premium for the 
benefit of the municipal corporation which honored him with public office and the 
consequent public trust. Refund of premium should have been demanded. Section 
6704, C. O. S. 1921 

Dilley advised Hamilton, the clerk, that he would secure other insurance as a 
substitute, and such an arrangement was satisfactory with Hamilton. Dilley did se- 
cure other policies for the same amounts and terms in the American Central, Hart- 
ford, and Home Insurance Companies, and delivered these substituted policies to 
Hamilton, as clerk of the plaintiff school district. However, two weeks after sub- 
stitution the Home Insurance Company canceled their policies, presumably for non- 
payment of premiums, whereupon the school district secured and paid for other 
insurance. 

When Dilley substituted the American Central, Hartford, and Home policies, 
he filed a claim with the plaintiff school board and received additional payment for 
= in the amount of $226,67. This claim filed set out items in the claim as 
ollows { 

Gross Pre. 
Date, Item. Amt. 
1925. Claimed. 
F-5026 American Central $20,000 
F-852 Hartford Ins. policies 20,000 $1,111.00 
F-123 Home 20,000 506.00 
T-93 Home 45,000 197.10 


$1,814.10 


Also thereon were enumerated credits for unearned premiums on the canceled 
Policies as follows: 


Philadelphia Policies Canceled. 


Effective Date Time in Force. Ret. Pre. 
128 days $170.93 
128 days 533.39 
128 days 558.56 
128 days 324.50 


$1,587.43 
Due Webb City Insurance Agency, earned premiums, $226.67. 
This claim was dated September 4, 1925. A warrant paying this claim was dated 


and registered September 8, 1925. Strange as it may seem, the substituted Home 
Insurance policies were canceled’ on September 4, 1925. On the very date of the 
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filing of this claim for additional premium and four days prior to the consideration, 
allowance, issuance, and registration of the warrant in payment of the additional 
amount for premium by the plaintiff school board. 

The judgment below was for the plaintiff school board, from which the insur- 
ance company appeals. 

There is no need to consider whether the acts of Hamilton, the clerk, in surren- 
dering the policies for cancellation intrusted to him for safe-keeping were ultra 
vires, for everything that Hamilton did was approved by the school board. 

In Liverpool, London & Globe Insurance Co. v. Tharel, 68 Okl. 307, 174 P. 773, 
this court held: 

“The statutory clause in a fire insurance policy providing that the policy may 
be canceled by the company by giving five days’ notice of cancellation, but that the 
unearned portion of the premium shall be returned upon surrender of the policy, is 
for the benefit of the assured, and may be waived by him.” 

{1] The rule announced in the Tharel Case, supra, was reaffirmed in Great 
American Insurance Co. v. Allen, 116 Okl. 56, 243 P. 194, wherein this court said: 

“The rule that a return of the unearned premium on a fire insurance policy is 
essentiai to cancellation by the company, being for the benefit of the insured, is not 
applicable where the assured waives the right to receive the same.” 

[2] So, then, we are bound to hold the policies issued by defendant company 
through its agent were canceled for the assured voluntarily and unconditionally sur- 
rendered the policies on demand, knowing the purpose of the return was for can- 
cellation. The clause in the policies and the statute's provisions as to five days’ no- 
tice and as to tender of unearned premium as conditions precedent to cancellation 
were waived by the assured. 

Upon cancellation of the insurance, the school district became the creditor of the 
insurance company. ‘There was due the school district the amount of the unearned 
premium. The agent received payment of the premiums from the school district, 
and the agent’s principal, the insurance company, was bound by such payment to 
its agent. 

By waiving five days’ notice and repayment of unearned premium as a condition 
precedent to cancellation, the school district did not waive its right of recovery from 
the insurance company. However, it may have extinguished its right of recovery 
as against the defendant insurance company by accepting another and different debtor 
or debtors in lieu of the former company. Certainly, it was the intention and desire 
of Hamilton, the clerk, to permit Dilley, the agent, to retain the unearned premium 
and with it to substitute other insurance. The school board’s act in considering, 
allowing, and paying the claim of Dilley for additional premium, which claim con- 
tained a full disclosure of retention of unearned premium and application of such 
sum upon substituted insurance, was a ratification of this novation. For and in 
consideration of the substituted insurance, Dilley, agent of other principals and in- 
surance companies, was given credit for the full amount of the unearned premium 
on the canceled policies. That transaction was satisfactory to the school board and 
in satisfaction of the former claim against the defendant below, the insurance com- 
pany. Valid and valuable policies of insurance and credit on the premiums thereof 
in the sum of $1,587.43, at least as to the policies not canceled and. the amount 
thereof, were taken by the school district and received by the substituted insurance 
companies through their agent, Dilley. There was satisfaction of the claim against 
the former principal, the defendant in error. The fact that the school district sub- 
sequently waived its rights to return of unearned premium on the substituted insur- 
ance, as a condition precedent to cancellation of the substituted insurance cannot 
affect the accord and satisfaction and novation in the first instance. As to whether 
the school district can recover by suit against the substituted insurance company for 
cancellation is not before us. 

The agreement in substitution of new debtors for the old was fully executed, and 
the same was in full satisfaction of the original claim against plaintiff in error. 
The original debt was extinguished. Hillock v. Traders’ Ins. Co., 54 Mich. 531, 20 
N. W. 571 ; Miller v. Fireman’s Ins. Co., etc., 54 W. Va. 344, 46 S. E. 181. 

The plaintiff school district cites the case of Chamberlin v. Fuller, 59 Vt. 247, 
9 A. 832, wherein it is said: 


_ , No rogue should enjoy his ill-gotten plunder for the simple reason that his 
victim is by chance a fool.” 


We think the citation apropos. Yet appellant insurance company was neither a 
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knave nor a fool. It was a business organization possessed of privileges and liabili- 
ties. It exercised its privilege of cancellation under its contract of insurance because 
of the knavery of its agent. The school district by its act sacrificed its rights of 
liability as against the plaintiff in error and in detriment to its own interest and in 
favor of the self-confessed defaulting agent. 

The judgment is reversed. 

Branson, C. J., and Mason, Hunt, and Hefner, JJ., concur. 

Phelps, J., concurs in conclusion. 

Clark, J., dissents. 


DICKSON v. GIRARD FIRE & oe reg aa CO. OF PHILADELPHIA et al. 
(No. 12413. 
Supreme Court of South Carolina. March 27, 1928. 
142 Southeastern Reporter 348. 
1. INSURANCE—BURDEN OF SHOWING FORFEITURE BY VIOLATION 

OF VACANCY CLAUSE HELD ON INSURER. 

In action on fire policy for destruction of house, wherein defense was that 
policy was forfeited by dwelling being vacated for more than 30 days in violation 
of provision of policy, instruction that it was incumbent upon plaintiff to show by 
greater weight of evidence that policy was alive at time of fire held error, since 
burden of showing vacancy resulting in forfeiture was on defendant. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 


Appeal from Common Pleas Circuit Court of Orangeburg County; M. M. 
Mann, Judge. 

Action by Ernest C. Dickson against the Girard Fire & Marine Insurance Com- 
pany of Philadelphia and another. Judgment for defendants, and plaintiff appeals. 
Reversed and remanded for new trial. 

Lide & Felder, of Orangeburg, for appellant 

Jas. H. Fowles, of Columbia, and Brantley & Zeigler, of Orangeburg, for res- 
pondents. 

BLEASE, J. On November 3, 1923, the defendant Girard Fire & Marine Insur- 
ance Company issued to the plaintiff a fire insurance policy, covering a certain frame 
building owned by him in the city of Orangeburg, in the sum of $1,500. The value 
of the building was fixed in the policy at $2,000, and the policy was for a period 
of one year from the date of its issuance. The house was destroyed by fire some 
time during July, 1924; the company refused to pay the insurance; and this action 
was brought for recovery of same. 

The company by its answer admitted the issuance of the policy sued upon, but 
denied that it owed the plaintiff anything on account of the loss of the property. 
As a further defense it alleged that, at the time of the fire, the building insured had 
been vacant and unoccupied, without its knowledge or consent, for more than 30 
days, and that thereby the vacancy provisions of the policy were violated and a for- 
feiture was created. These provisions of the policy are as follows: 

“Unless otherwise provided by agreement in writing, added hereto, this com- 
pany shall not be liable for loss * * * occurring * * * while a described, building, 
whether intended for occupancy by owner or tenant, is vacant or unoccupied be- 
yond a period of ten days. * * *” 

“Vacancy Clause—Permission is hereby granted for the within described dwell- 
ing to become and remain vacant or unoccupied for a period not exceeding thirty 
(30) days (including the period of [10] days allowed in the printed conditions of 
policy) at any time. It‘is understood that, if the vacancy exceeds thirty days at 
any one time, permission for same must be endorsed hereon.” 

The case was tried before Judge Mann and a'jury June 9, 1926. Oni! the trial, 
plaintiff proved the insurance contract, and offered testimony tending to show that 
the house was burned on July 29, 1924, and that the insurance had not been paid. 
The defendant introduced testimony tending to show that the house had become va- 
cant and had remained so for more than 30 days before the fire occurred. The 
plaintiff's testimony in reply tended to show the contrary, and also to show waiver 
on the part of the company of the forfeiture of the policy by him, if there was any 
iorfeiture. The jury found a verdict for the defendant. The plaintiff then made 
a motion for a new trial, which the court refused. He now appeals to this court. 

__ [1] Several grounds of error are assigned, but under our view of the case it 
will be necessary to consider only the fourth exception, which is as follows: 
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“That the circuit judge erred in charging the jury: ‘Now it, is incumbent upon 
the plaintiff to prove his case, that is, that the policy was alive at the time of the 
fire, by the greater weight or the preponderance of the evidence.’ The error being 
that the burden-is upon the defendant to prove facts sufficient to make out a forfei- 
ture. The plaintiff proves his policy contract, and then, the burden shifts to the de- 
fendant to make out the forfeiture.” 

This exception must be sustained. The trial judge charged the jury as follows: 

“Now there is no evidence of any notice for an extended time beyond the 30 
days to be vacant under the terms of this policy. So that is the question for you 
to determine: Was this property, this dwelling, insured under the terms of this 
policy, vacant during the life of the policy; that is, between the 3d day of Novem- 
ber, 1923, and the 3d day of November, 1924? And, if so, was it vacant for more 
than 30 days? If so, then the policy was dead, and the entire insurance so far as 
this policy is concerned on the property mentioned therein. * * * 

“Now it is incumbent upon the plaintiff to prove his case, that is, that the policy 
— alive at the time of the fire, by the greater weight or the preponderence of the 
evidence.” 

“The burden of showing a vacancy in breach of the condition is on the insurer.” 
Cooley on Insurance, vol. 2, 1685. In the case at bar, the court charged the jury 
that if it was shown that the house was vacant for more than 30 days prior to the 
time of the fire, this would render the policy “dead.” He then charged that it was 
incumbent upon the appellant to show by the greater weight of the evidence that the 
policy was “alive” at the time of the fire. This was error. He should have charged 
that the respondent was required to establish, by the greater weight of the evidence, 
its pleaded defense, that the policy, under its provisions, had been forfeited by rea- 
re of the fact that the building had been vacant for more: than 30 days before the 

re. 

In Scott v. Insurance Co., 102 S. C. 115, 86 S. E. 484, the court said: 

“It is well settled that forfeitures are not favored by the courts. It is also set- 
tled that a contract of insurance, so far as a forfeiture clause is concerned, must be 
taken most strongly against the insurer. It is also settled that he who pleads must 
prove. 

The respondent contends that this exception should be overruled for two reasons: 
(1) Because the judge by his charge did place the burden on the respondent to es- 
tablish its affirmative defense, and (2) because the evidence was overwhelming that 
the insured’s building had become vacant more than 30 days before the fire occurred. 
In support of its first contention, the respondent directs attention to the following 
charge of the court: " 

“If the truth on the part of the plaintiff makes the scales go down and that has 
not been negatived, then that is the preponderence of the evidence; if they go down 
on the part of the defendant, either (1) on account of the failure on the part of the 
plaintiff to make out his case by the greater weight or the preponderance of the evi- 
dence, or (2) on account of the defendant’s having established his defense as I have 
just explained to you, then your verdict would be with the defendant * * *” (fig- 
ures added). . ; 

It will be noted that the trial judge, in this charge, stated two contingencies, (1) 
and (2), upon the arising of either of which it would be the duty of the jury to find 
for the defendant. The language of the second contingency is that upon which the 
defendant's contention is mainly based: but this language, when taken alone or with 
other parts of the charge, did not convey to the jury the instruction that the defend- 
ant must prove its defense by the greater weight of the evidence; further, it is clear 
that the language of the first contingency, following closely after the charge com- 
plained of by the plaintiff, could mean nothing else to the minds of the jury except 
that they should find for the defendant if the plaintiff failed to prove by the greater 
weight of the evidence that the policy was “alive” at the time of the fire. 

[2] As to the second contention: Under the testimony, whether the house was 
vacant more than 30 days before the fire occurred was an issue of fact for the jury. 
This court cannot pass upon the credibility of witnesses or the weight of the testi- 
mony ; these are matters for the jury, under proper instructions from the trial court. 
Burbage v. Insuance Co., 138 S. C. 208, 136 S. E. 230. 

The judgment of the circuit court is reversed and the case remanded for a new 
trial. 

Watts, C. J., and Cothran, Stabler, and Carter, JJ., concur. 
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GREAT AMERICAN INS. CO. v. D. W. RAY & SON. (No. 642.) 
Court of Civil Appeals of Texas. Waco. Feb. 16, 1928. 
Rehearing Denied March 22, 1928. 

4 Southwestern Reporter (2d) 88. 

1. INSURANCE—INSURANCE AGENT HELD AUTHORIZED TO ACCEPT 
CANCELLATION OF POLICY FOR INSURED. 5 : } 
Insurance agent held to have authority to accept cancellation of policy for in- 

sured, though 5-day notice was not given to insured personally, where insured had 

instructed agent to keep property insured, since insurance agent may be agent of both 
insured and insurer. 
(For other cases, see Insurance, Dec. Dig. § 229[3].) 


2, INSURANCE—INSURED IS ENTITLED TO INTEREST FROM DATE 
OF FIRE, WHERE THERE IS TOTAL LOSS, AND INSURER DENIES 
LIABILITY. 

Where there is total loss of property insured, it becomes a liquidated demand, 
and, if insurance company denies liability and refuses to pay, insured is entitled to 
interest from date of fire. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Error from District Court, Navarro County; Hawkins Scarborough, Judge. 

Action by D. W. Ray & Son against the Great American Insurance Company. 
Judgment for plaintiffs, and defendant brings error. Affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 

Richard & A. P. Mays, Lawrence Treadwell, and Davis, Jester & Tarver, all 
of Corsicana, for defendants in error. 

Barcus, J. This suit was instituted by appellees against appellant to recover 
the amount due on a $5,000 insurance policy issued by appellant on December 2, 1925, 
to appellees, covering a gin at Kerens, Tex. Appellant denies liability and refused 
to pay any portion thereof. 

Joe Sheppard, representing a number of insurance companies, wrote $24,500 in- 
surance on the gin property owned by appellees. The policies were all on standard 
form and provided for concurrent insurance to said amount. There were ten differ- 
ent items of property covered by said policies, varying in amounts. On December 3, 
1925, under the jury’s findings, eight of the items covered by the insurance were des- 
troyed by fire. According to the proof of loss as made by the assured, seven of 
said items were totally destroyed and the metal tanks and towers.were damaged to 
the extent of $252.95 and the seedhouse was damaged to the extent of $50. The 
jury found that the seedhouse was not damaged. Some of the items were insured 
for a small percentage of their value, as found by the jury, and others at a much 
higher percentage of valuation. Appellants in their motion for new trial alleged 
that the maximum amount for which the trial court was authorized to enter judg- 
ment for appellees under the jury’s findings was $4,320.89. It appears from appel- 
lees’ calculation the court was authorized to enter judgment for them for $4,711.40. 
The court actually entered judgment in favor of appellees for $4,309.71, with inter- 
est at 6 per cent from February 3, 1926, 

It appears that Joe Sheppard represented a number of different insurance com- 
panies and had written all of the insurance on appellants’ gin properties in October, 
1925, same having been written in some half dozen different companies. Two or 
three of the companies in which he wrote insurance originally wired him to cancel 
the insurance, which he did, and he then rewrote the insurance in other companies. 
He wrote one policy for $5,000 in the Royal Insurance Company and received a 
wire from it to cancel same, which he did immediately and returned said canceled 
policy to said company, and therf wrote the insurance in appellant company. Shep- 
pard had kept in his possession all of the policies of insurance on said gin property. 
After he canceled the policy in the Royal Insurance Company and wrote the policy 
in appellant company, on December 2, 1925, he took all of the policies, totaling $24,- 
500, to appellees’ office and delivered same to them. Mr. Sheppard testified that— 

“Mr. Ray’s [one of appellees} instructions to me with reference to keeping his 
Property covered was he told me that whenever he had a policy to expire to always 
keep him covered in good companies. That is about the substance of what he told 
me. 

There is no evidence which in any way indicates that appellees knew in what 
company or companies their insurance was being carried. The policy issued in ap- 
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pellant company was with all the other policies delivered to appellees on December 
2d. Appellees paid the total premiums thereon, and the premium on the policy issued 
in appellant company, to-wit, $182.50, was, with the report of Mr. Sheppard, sent to 
appellant, which received the premium and made no complaint at said time of the 
policy being issued. At the time Mr. Sheppard received notice to cancel the policy 
which he had issued in the Royal Insurance Company he canceled said policy and 
returned same to said company and issued the policy in appellant company without 
having in any way communicated any of said facts to appellees. 

[1] Appellant contends that, by reason of Mr. Sheppard having issued the pol- 
icy in the Royal Insurance Company, said company was bound, and the issuance by 
Mr. Sheppard of the policy in appellant company was not a binding obligation be- 
cause appellees had only requested a total insurance of $24,500, and under the stand- 
ard form of policy, the policy issued by the Royal Insurance Company could not be 
canceled until after the expiration of 5 days’ notice given to appellees, and since no 
notice was given to appellees, said policy had not been in law canceled; appellant’s 
contention being that Mr. Sheppard, as agent, did not have the authority or power 
to accept the cancellation for appellees and thereby bind appellees. We overrule 
this contention. It seems to be the well-settled principle of law that the insurance 
agent may be both the agent of the assured as well as of the insurance company. 
Norwich Union Fire Insurance Co. v. Dalton (Tex. Civ. App.) 179 S. W. 459; Id. 
(Tex. Com. App.) 213 S. W. 230. Appellant seems to recognize this rule, but con- 
tends that, in order for the insurance agent to have authority to bind the assured in 
the acceptance of a notice of cancellation, he must have positive instructions from 
the assured governing said question. As above stated, appellees had instructed Mr. 
Sheppard to keep their property insured, and, if at any time a policy expired, to 
reissue and to always keep them insured in good companies. In addition it is shown 
without dispute that the policy in controversy was not only issued but was actually 
ae and received by appellees prior to the time the fire occurred on Decem- 
ber 3, 1925. 

[2, 3] Appellants further, contend that the trial court was in error in allowing 
interest from February 3d instead of from April 26th. It appears from the record 
that the fire occurred on December 3d and that the proof of loss was filed on Feb- 
ruary 26th, and the policy provides that the appellant has 60 days after proof of loss 
in which to pay the policy. There was no pleading with reference to these provi- 
sions by appellant. Appellees alleged that the property was totally destroyed. The 
finding of the jury was to the same effect. Our court holds that, where there is a 
total loss of the property insured, same becomes a liquidated demand, and, if the 
insurance company denies liability and refuses to pay any portion of the policy, the 
assured is entitled to interest from the date of the fire. Northern Assurance Co. v. 
Morrison (Tex. Civ. App.) 162 S. W. 411; Camden Fire Ins. Co. v. Bomar (Tex. 
Civ. App.) 176 S. W. 156. We do not think there was any error of which appellant 
can complain in the court’s allowing interest from February 3, 1926, which was 60 
days after the date of the fire. We have examined all of appellant’s assignments of 
error and same are overruled. 

The judgment of the trial court is affirmed. 


SCOTTISH UNION & NATIONAL INS. CO. v. ORNISH. (No. 3529.) 
Court of Civil Appeals of Texas. Texarkana. April 18, 1928. 
Rehearing Denied April 26, 1928. 

5 Southwestern Reporter (2d) 162. 

INSURANCE—IN SUIT ON TORNADO POLICY, EXCEPTING LOSS BY 
HAIL, IT WAS UNNECESSARY TO ALLEGE AND PROVE THAT 
DAMAGES WERE NOT FROM HAIL. 

In suit on policy insuring against all direct loss or damage by tornado, wind- 
storm, or cyclone, with further stipulation that insurer should not be liable for any 
loss or damage caused by hail, whether driven by wind or not, insured need not 
allege and prove that damages he sought to recover were not caused by hail. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 


Appeal from District Court, Dallas County; Towne Young, Judge. 

Suit by Louis Ornish against the Scottish Union & National Insurance Com- 
pany. Judgment for plaintiff. and defendant appeals. Affirmed. 
Roger Lewis, of Dallas, for appellant. 
Dempsey, Nesmith & Parker, of Dallas, for appellee. 
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Wiison, C. J. Appellee’s suit against appellant was on a policy insuring him 
in the sum of $3,000, for a term of three years from July 2, 1924, against “all direct 
loss or damage by tornado, windstorm, or cyclone” to his dwelling house. Appellee 
claimed the house was so damaged May 8, 1926. The appeal is from a judgment for 
$214 in his favor. 

The principal contention on the appeal is based on a stipulation in the policy 
that appellant should not “be liable (quoting) for any loss or damage caused by 
hail, whether driven by wind or not.” It is insisted that appellee must have alleged 
and proved, and that he did neither, that the damages he sought to recover were 
not caused by hail. The contention is overruled. While appellee admitted in his 
pleadings that the house was damaged by hail, he alleged it was also damaged by 
wind, and that the recovery he sought was on account alone of the damage by wind. 
The testimony of the witness Guess was that about one-half the damage to the house 
(estimated by him at $300) was caused by wind, and the other half by hail. The 
testimony of appellee’s wife was that practically all the damage to the house was 
caused by wind. 

The other contentions presented in appellant’s brief are believed to be also with- 
out merit, and are overruled. 

The judgment is affirmed. 


AUTOMOBILE INS. CO. v. BRIDGES. (No. 396.) 
Court of Civil Appeals of Texas. Eastland. March 2, 1928. 
Rehearing Denied April 20, 1928. 
5 Southwestern Reporter (2d) 244 
1. INSURANCE—IF PETITION CONTAINS AVERMENTS FROM WHICH 

OWNERSHIP AT TIME POLICY ISSUED OR AT TIME OF FIRE OR 

INSURABLE INTEREST AT EITHER TIME CAN REASONABLY BE 

INFERRED, IT IS NOT SUBJECT TO GENERAL DEMURRER FOR 

NOT ALLEGING OWNERSHIP OR INSURABLE INTEREST. 

If a petition contains averments from which the fact of ownership at time fire 
policy was issued or at the time of the fire, or the fact of insurable interest at either 
time, can reasonably be inferred from matters alleged, petition is not subject to 
general demurrer for not specifically alleging such fact of ownership or insurable 
interest. 

(For other cases, see Insurance, Dec. Dig. § 633.) 


4, INSURANCE—PETITION HELD TO PERMIT INFERENCE OF OWN- 
ERSHIP AND THAT POLICY WAS IN FORCE AT TIME OF FIRE, SO 
AS NOT TO BE SUBJECT TO GENERAL DEMURRER. 

In suit on fire policy, allegations in petition that plaintiff was owner of the 
property, that on a given date he had premises insured by policy wherein defendant 
agreed to insure him against any losses by fire occurring to property of plaintiff, 
that damage by fire occurred on or about stated date to house of plaintiff, and that 
before fire was put out holes were burned in roof of building belonging to plaintiff, 
held sufficient to compel inference that plaintiff was owner of the property at date of 
policy and at time of fire, and that policy was in force at time of fire, so as to make 
petition not subject to general demurrer for not stating specifically facts of owner- 
ship on date of policy, at time of fire, and that policy was in force at time of fire. 

(For other cases, see Insurance, Dec. Dig. § 633 
5. INSURANCE—THAT PETITION FAILS TO STATE POLICY’S SUB- 

STANCE OR SUBSTANTIAL TERMS CAN BE REACHED ONLY BY 

SPECIAL EXCEPTION. 

In suit on fire insurance policy, complaint that the plaintiff's petition alleged 
neither the substance nor the substantial terms of the policy can be reached only by 
special exception and not by .general demurrer. 

(For other cases, see Insurance, Dec. Dig. § 642.) 


7. INSURANCE+PETITION ALLEGING EXECUTION OF FIRE POLICY, 
PROPERTY OWNERSHIP DAMAGE, AND LIABILITY HELD SUFFI- 
CIENT AGAINST GENERAL DEMURRER. 

In suit on fire insurance policy, petition alleging execution of the policy, the 
ownership of the property, damage by fire, and liability of the insurer, held sufficient 
against general demurrer. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 
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8. INSURANCE—TERMS OF POLICY DO NOT BECOME PART OF 
PLEADING BY GENERAL REFERENCE WITHOUT BEING ATTACH- 
ED AS EXHIBIT. 

Terms and provisions of insurance policy do not become a part of a pleading 
simply by a general reference to the same without being attached to pleading as an 
exhibit. 

(For other cases, see Insurance, Dec. Dig. § 631.) 


9. INSURANCE—COURT WOULD NOT HOLD PETITION SUBJECT TO 
GENERAL DEMURRER FOR FAILURE TO ALLEGE PROVISION OF 
FIRE POLICY WITH REFERENCE TO FURNISHING PROOFS OF 
LOSS. 

In suit on fire insurance policy, court would not hold that petition was subject 
to general demurrer simply because plaintiff failed to allege the provision of the 
policy with reference to furnishing proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 629[2].) 


12. INSURANCE—SUFFICIENCY OF PLEADING COULD NOT BE 
TESTED BY REFERENCE TO TERMS OF POLICY IN EVIDENCE. 
In suit on fire policy, the sufficiency of the pleading could not be tested by refer- 
ence to the terms of the policy introduced in evidence. 
(For other cases, see Insurance, Dec. Dig. § 629[2].) 


13. INSURANCE—RECOVERY ON FIRE POLICY HELD NOT ALLOW- 
ABLE, WHERE POLICY PROVIDED NOTICE AS CONDITION PRE- 
CEDENT AND THERE WAS NO EVIDENCE OF NOTICE NOR OF 
WAIVER. 

In suit on fire insurance policy, which policy provided for notice of vss to, 
insurer as condition precedent to recovery, recovery held not allowable whcre there 
was no evidence that notice had been given nor that there had been a waiver of 
requirement of notice. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 


14. INSURANCE—EVIDENCE HELD NOT TO SHOW WAIVER OF PRO- 
VISION REQUIRING NOTICE OF FIRE LOSS. 
In suit on fire policy, evidence held not to show waiver of provision requiring 
notice to insurance company of insured’s loss. 
(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from Stephens County Court; W. J. Arrington, Judge. 
Suit by T. C. Bridges against the Automobile Insurance Company. Judgment 
for plaintiff, and defendant appeals. Reversed and remanded. 
Thompson, Knight, Baker & Harris, of Dallas, and G. O. Bateman, of Brecken- 
ridge, for appellant. 
D. T. Bowles, of Breckenridge, for appellee. 


FUNDERBURK, J. This is a suit upon a fire insurance policy in which appellee 
recovered judgment for the sum of $575. Under appropriate assignments and 
propositions raising the questions, appellant insists that plaintiff’s petition is subject 
to general demurrer because (1) there is no allegation that the policy of insurance 
was in force at the time the fire occurred; (2) there are no allegations setting out 
the substance of the policy nor the substantial terms thereof; (3) there are no alle- 
gations that plaintiff was the owner of the premises at the time of the fire; (4) 
there is no allegation that plaintiff was the owner of the property claimed to be 
covered by the insurance at the date of the contract of insurance; and (5) the policy 
requires, as a conditicn precedent to liability, that the assured shall furnish proof of 
loss, and there is no allegation showing a compliance therewith. 


Whatever criticism may be justly urged as against ‘appellee’s pleading, we do not 
think that same is subject to objections that can be reached by general demurrer. 
We will first notice the questions raised by the first, third, and fourth propositions. 
Appellant cites no authority in support of his first proposition to the effect that 
appellee’s petition is subject to general demurrer because of the want of any allega- 
tion that the policy was in effect at the time the fire occurred. The principal authori- 
ties cited in support of the third proposition, to the effect that said pleading is de- 
murrable because of the want of an allegation that plaintiff was the owner of the 
premises at the time of the fire, and of the fourth proposition, to the effect that said 
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pleading is subject to general demurrer because there is no allegation that plaintiff 
was the owner of the property at the date of the-contract of insurance, have been 
overruled or modified by later decisions. In Commercial Union Assur. Co. v. Dun- 
bar, 7 Tex. Civ. App. 418, 26 S. W. 628, it was held that the failure of a petition in a 
suit upon an insurance policy to set out that the plaintiff had an insurable interest at 
the time of the fire is demurrable. In German Insurance Co. v. Everett (Tex. Civ. 
App.) 36 S. W. 125, it was held that a complaint which alleges that plaintiff was 
the owner of goods destroyed by fire, at the time of the issuance of the policy insur- 
ing same, but which failed to allege that she was the owner thereof at the date of 
the fire, is demurrable. Both of those decisions were by the same court and both 
were later overruled by that court in Northwestern National Insurance Co. v. 
Woodward, 18 Tex. Civ. App. 496, 45 S. W. 185, in which writ of error was refused 
by the Supreme Court. The rule substituted in the Woodward Case for previous 
holdings is that, where there is no specific averment of ownership at the time of the 
loss or allegation in the petition from which the fact of ownership can be rea- 
sonably inferred, the petition is subject to general demurrer. 

[1-4] The true rule seems to be that, if a petition contain averments from which 
the fact of ownership at the time the policy is issued or at the time of the fire, or 
the fact of insurable interest at either time can be reasonably inferred from matters 
alleged, the petition is not subject to general demurrer. It is said that in a pleading, 
if sufficient be stated to enable the court to see that a good cause of action or ground 
of defense exists, however defectively stated, the insufficiency or defectiveness of 
the averment cannot be taken advantage of by a general demurrer. Northwestern 
National Insurance Co. v. Woodward, supra. If the cause of action attempted to 
be stated is so stated that it is amendable, it is good against a general demurrer. 
Erie Telegraph Co. v. Grimes, 82 Tex. 89, 917 S. W. 831. Applying the principle 
to the questions raised in appellant’s first, third, and fourth propositions, we think 
that the allegations in plaintiff’s petition that he is the owner of the property; that 
upon a given date he had the premises insured by a policy wherein defendant agreed 
to insure him against any losses by fire occurring to “said property of plaintiff,” 
which said contract “was in full force and effect and binding on plaintiff and de- 
fendant”; that damage by fire occurred on or about May 5, 1926, “to the house of 
this plaintiff” ; and that before said fire was put out the said fire and heat had burned 
many holes in the roof “belonging to this plaintiff’—all compel the inference that 
plaintiff was the owner of the property at the date of the policy and at the time of 
the fire, and that the policy was in force at the time of the fire. 

[5-7] Under his second proposition, appellant contends that plaintiff’s petition 
was subject to general demurrer because neither the substance nor the substantial 
terms of the policy were alleged. The first authority cited in support of this propo- 
sition is Commercial Union Assur. Co. v. Dunbar, 7 Tex. Civ. App. 418, 26 S. W. 628, 
which we have already shown was later disapproved by the same court. We think 
the complaint made of the pleading in this respect is one that cam be reached only by 
special exception. While special exception on this ground was overruled, there is 
no assignment complaining of such action. There is no rule that requires that all 
the terms and provisions of a contract upon which a suit is brought shall be alleged, 
either literally or in substance. The rule in this respect is that, in order to avoid 
prolixity, so much of the contract as is essential to the cause of action should be 
set forth and no more, and this also may be stated according to its legal effect. 
13 C. J. 719. There is an important qualification to the rule, not applicable here, 
which will be referred to later. Appellee in his petition alleged the execution of the 
policy, the ownership of the property, damage by fire, and liability of the insurer. 
As against general demurrer, we think the allegations were sufficient. 

[8, 9] By its fifth proposition, appellant makes the point that the policy requires, 
as a condition precedent to any liability of the insurer, that the assured should fur- 
nish proof of loss, and that, where plaintiff’s petition, to which the policy was 
attached and made a part thereof, fails to allege a compliance therewith, such peti- 
tion is denturrable. The proposition is not exactly applicable to the facts. The 
policy was not attached as an exhibit to the pleading. It is true that reference was 
made to the terms of the policy, and complaint of this is made in appellant’s sixth 
Proposition. We sustain the point that the terms and provisions of the policy do not 
become a part of a pleading simply by a general reference to same, without being 
attached as an exhibit. We are not prepared to hold, however, that the pleading 
was subject to general demurrer simply because plaintiff failed to allege the provision 
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of the policy with reference to furnishing proofs of loss. Had such allegation been 
made, then, we think it would have been necessary for plaintiff, in order to state a 
cause of action, to have further alleged compliance with such provision, or facts 
showing a waiver. 

[10-12] Appellant objected to the introduction in evidence of the policy of 
insurance. The ground of the objection was that plaintiff’s pleading did not set out 
the substantial terms thereof. The introduction in evidence of the policy at once 
made manifest a very serious defect in the pleadings. The pleadings declared on an 
absolute obligation to pay the loss or damage; while the evidence showed the exist- 
ence of a condition precedent to any liability, whatever. While the rule as before 
stated is that so much of a contract as is essential to the cause of action should be 
set forth and no more, there is this qualification, as stated by the same authority: 

“If there is any part of an agreement which materially qualifies or varies the 
sense and legal effect of the parts set forth, care must be taken not to omit it in 
order to avoid a fatal variance.” 13 C. J. 720. 

While the introduction of the policy was objected to on the ground that the 
substantial terms of same had not been alleged, without particular mention of the 
provision relative to furnishing proof of loss, still we think it is our duty to pass 
upon the matter. In fact, it is perhaps fundamental error requiring consideration 
in the absence of objection. While the sufficiency of the pleading could not be tested 
by reference to the terms of the policy we think there was such a variance between 
the terms of the policy alleged and the one introduced that the objection to its 
introduction should have been sustained. Niagara Falls Ins. Co. v. Lollar (Tex. 
Civ. App.) 156 S. W. 1140. ' 

It is not deemed necessary to discuss other propositions urged by appellant, 
except the twelfth and thirteenth. Such other propositions are simply passed with- 
out comment, on the assumption that they may not arise again. 

[13, 14] By its twelfth and thirteenth propositions, appellant contends that, in a 
suit on a fire insurance policy which requires, as a condition precedent to liability 
thereunder, the assured shall within a defined period after the loss occurs furnish 
proof of loss to the insurer, it is necessary for plaintiff to allege and prove compli- 
ance on the part of the assured .with such condition, or to allege and prove facts 
which would constitute a waiver. We have already disposed of that part of the 
contention complaining of the want of necessary pleadings. We sustain the point 
that, even if the policy was admissible in evidence, there was no evidence showing 
either a compliance with the proof of loss provision, or of any waiver thereof. A 
denial of liability before the expiration of the time in which proof of loss was to be 
made, or a denial of liability at any time on any other ground than failure to furnish 
proof of loss, would be sufficient to show a waiver, but even this is not disclosed by 
the testimony. There is some evidence that an adjuster looked over the property 
after the fire. As to this adjuster, plaintiff himself testified : 

“He did not give me an answer as to what they would do about the damages. 
They did not tell me they would pay or offer anything. * * * Mr. Trammel said 
the adjuster would allow me $20. I told Mr. Trammel I would not entertain the 
thought of that, and they have paid me nothing.” . 

The testimony in our opinion does not show such repudiation of the claim as 
would evidence a waiver of the provision. The only denial of liability shown is an 
answer of general denial that may have had reference to the failure to make proof 
of loss. 

For the errors pointed out, the judgment of the lower court will be reversed, 
and the cause remanded. 

Hickman, C. J., disqualified and not sitting. 


DETROIT FIRE & MARINE INS. CO. v. HARKEY. (No. 3533.) 
Court of Civil Appeals of Texas. Texarkana. March 20, 1928. 
Rehearing Denied April 26, 1928. 

5 Southwestern Reporter (2d) 545. : 
INSURANCE—WIND AND HAIL POLICY PROVISION FOR PRO RATA 
PAYMENTS BY COINSURERS HELD INAPPLICABLE, WHERE HAIL 
INSURANCE WAS WRITTEN BY ONLY ONE INSURER. 
Where owner of dwelling house insured structure in two companies against 
damage by wind and one of such policies carried a rider clause insuring roof against 
damage by hail, held, that a provision of such rider clause, that “if there shall be any 
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other tornado insurance on said property this company shall be liable only pro rata 
with such other insurance, whether such other tornado insurance covers direct loss 
by hail or not,” was inapplicable to permit company writing hail policy to pay only 
a pro rata share of damage caused to roof by hail. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Appeal from Dallas County Court; Paine L. Bush, Judge. 

Suit by E. E. Harkey against the Detroit Fire & Marine Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

The appellee was the owner of a frame dwelling house in Dallas. On May 8, 
1926, the roof of the house was completely destroyed for use by hail. The damage 
amounted to the sum of $225. He brought the suit to recover such amount of dam- 
age under the hail damage clause of the policy of insurance for $225 issued by ap- 
pellant to him on March 24, 1926. The policy provided “against all direct loss or 
damage by tornado; windstorm, or cyclone, except as herein provided.” Also at- 
tached to the policy was another clause, in the form of a rider, in these words: 

“Hail Damage Clause. 

“In consideration of extra premium, it is understood and agreed that this policy 
shall cover, subject to all of the terms and conditions thereof, any direct loss or 
damage to the property herein described by hail, whether accompanied by wind or 
not; provided, however, if there shall be any other tornado insurance on said prop- 
erty, this company shall be liable only pro rata with such other tornado insurance, 
whether such other tornado insurance covers direct loss by hail or not.” 

The policy contains the further provision: 

“It must be understood that this insurance covers concurrently with other insur- 
ance of like kind on same property, whether other insurance specifically applies to 
the roof or not. Other concurrent insurance permitted without notice until 
required.” 

The policy specifically limited the property insured to “the roof” of the house, 
excluding all’ other construction supporting or holding the roof in position. 

The appellant answered, admitting the issuance of the policy and the loss and 
the amount of loss, and tendered the sum of $29.35 in full payment of legal liability, 
specially claiming that, in the circumstances, such amount was its proportionate 
contribution to the loss, and that its liability was not for the full sum of $225 under 
the express stipulations of the pro rata clause. 

The case was tried before the court on an agreed statement of facts, and the 
court rendered judgment for the appellee for the full sum of $225. The agreed 
facts are, substantially : 

That the appellant, on March 24, 1926, issued to the appellee the policy sued on 
for $225. That the policy specifically provided that only the roof of the house was 
insured against damage or loss either by windstorm, cyclone, tornado, or hail. The 
pertinent provisions of that policy have been hereinabove set out. That the Hanover 
Fire Insurance Company also, on March 24, 1926, issued to appellee a policy con- 
taining the following: 

“Does insure E. E. Harkey * * * against all direct loss and damage by 
windstorm, cyclone, and tornado, except as herein provided, to an amount not ex- 
ceeding $1,500 to the following described property: On the one-story, composition 
roof frame building, and inclosed additions adjoining and communicating, including 
heating and lighting apparatus and all permanent fixtures.” 

That the Hanover policy covered the whole house, including the roof, as to 
damage or loss by windstorm, cyclone, or tornado. That such policy did not cover 
loss or damage by hail. Further: 

“On May 8, 1926, the roof of said building was completely destroyed by hail. 
The hail was accompanied by a windstorm, but the loss to said roof and property 
was the direct loss occasioned by hail, and same was not damaged to any extent at 
all by the accompanying wind. Said loss was a complete and total loss of said 
roof, and the damage was in the sum of $225. Defendant declined to pay the 
plaintiff the $225, tendering to the plaintiff the sum of $29.35, claiming as its reason 
for so doing that its liability was only in that sum under the phrase in said hail 
clause which reads as follows: 

“Provided, however, if there shall be any other tornado insurance on said 
property, this company shall be liable only pro rata with such other insurance, 
whether such other tornado insurance covers direct loss by hail or not.’ ” 

E. G. Senter and Olin E. Nesmith, both of Dallas, for appellant. 

Ballowe & King, of Dallas, for appellee. 










368 The Insurance Law Journal, Vol. 71 [Aug., 1928 



























Levy, J. (after stating the facts as above). The question on appeal is that of 
whether or not the proviso in the policy, restricting the liability of the company in 
case “there shall be any other tornado insurance on said property” to “only a pro 
rata” of any loss that may occur, will apply in the special facts of the present case. 
It is believed that the proviso cannot avail the appellant in the facts and that it is 
liable to pay the full amount underwritten by it. The pertinent and controlling fact, 
as agreed to, is that: 

“The loss to said roof and property was the direct loss occasioned by hail, and 
same was not damaged to any extent at all by the accompanying wind.” 

The policy of the Hanover Company did not cover loss by hail. The undertak- 
ing of the appellant company was to pay the damage directly caused to the roof of 
the house either (1) by hail as the sole force or agency in the damage, or (2) by 
hail accompanied by a windstorm as two forces present and in union as an active 
agency in the damage. That is the plain meaning of the “hail damage clause,” which 
expressly insured against damage “by hail, whether accompanied by wind or not.” 
But as the proviso had in view restraining and imposing a qualification on the pro- 
visions immediately preceding it, its meaning and effect is of importance. From 
the language of the proviso it is evident that the restraint or qualification was 
designed to have application to the one particular only; namely, of damage directly 
caused “by hail accompanied by wind” or tornado, in case such two forces, of hail 
and tornado, are present in union as an active agency in the damage to the roof 
insured. The limitation is expressly made of effect conditionally; namely, “If there 
shall be any other tornado insurance on said property.” And the purpose of the 
condition, as is evident, is only to make a proportionate contribution to the loss, 
“pro rata with such other tornado insurance,” in case damage is directly caused by 
hail and tornado as two forces in union as an agency of damage, even though “the 
other tornado insurance” does cover damage “by hail.” The proviso does not, by 
language or intendment, undertake to restrict or limit the liability of ‘the company 
to a pro rata payment of the loss in case the damage is directly caused wholly by 
hail. And such intent not appearing, the proviso must be strictly limited to its 
terms. 

The proviso may not be construed, as insisted, as meaning to restrict the lia- 
bility of the company to a pro rata of loss at all events, even though the damage 
was occasioned wholly by hail and not “to any extent at all by the accompanying 
wind,” upon proof merely of the existence of “other tornado insurance.” 

The judgment is affirmed. 


AMERICAN CENTRAL INS. CO. v. WELLMAN et al. (No. 10191.) 
Court of Civil Appeals of Texas. Dallas. March 24, 1928. 
Rehearing Denied April 28, 1928. 
5 Southwestern Reporter (2d) 550. 

2. INSURANCE—EVIDENCE HELD TO SUPPORT DETERMINATION 
THAT INSURED WAS SOLE AND UNCONDITIONAL OWNER OF 
HAY DESTROYED. 

In action on fire policy, evidence held to support court’s determination that at 
time of execution of policy insured was sole and unconditional owner of hay 
destroyed. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING THAT NOT 
MORE THAN 50 TONS OF HAY WERE STORED IN BARN AT TIME 
OF FIRE AS WARRANTED BY INSURED. 

In action on fire policy insuring hay, in which insured warranted that there 
would not be more than 50 tons of hay stored in barn at any one time, evidence held 
to support finding of court that not more than 50 tons of hay were so stored at 
time of fire. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


4. INSURANCE—EVIDENCE HELD TO SUPPORT JUDGMENT FOR 
LOSS OF HAY BARN, MACHINERY, AND HAY UNDER FIRE 
‘ POLICY. 
In action on fire policy, where judgment was rendered in favor of insured for 
loss of hay barn, machinery, and hay, evidence held to support judgment. - 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 
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5. INSURANCE—PROOF OF LOSS HELD ADMISSIBLE TO SHOW THAT 

CONDITION OF FIRE POLICY WAS MET. 

In action under fire policy, admission of proof of loss in evidence held not error, 
since, while proof of loss may not be evidence of damage suffered by fire, it is 
legitimate evidence to show condition of policy in reference to presenting to insurer 
such proof of loss was met. 

(For other cases, see Insurance, Déc. Dig. § 662[1].) 


Appeal from District Court, Dallas County; Towne Young, Judge. 

Action by J. W. Wellman and others against the American Central Insurance 
Company. Judgment for plaintiff and defendant appeals. Affirmed. 

E. G. Senter, of Dallas, for appellant. 

Seay, Seay, Malone & Lipscomb, of Dallas, for appellees. 

Jones, C. J. In a district court of Dallas county, appellees J. W. Wellman and 
John W. Kincaid were awarded judgment on a fire policy against appellant, the 
American Central Insurance Company, incorporated, in the sum of $1,654, as a fire 
loss on property owned by Wellman, together with an additional sum of $142.96 as 
accrued interest. Appellee Kincaid was the assignee of Wellman’s interest in the 
insurance policy on which suit was instituted. The term “appellee” will be used to 
designate Wellman, the owner of the destroyed property. The principal sum of the 
judgment is made up of the following items: $750 for the total loss of a hay barn° 
$190 for loss of machinery; $714 for loss of hay. Appellant has duly perfected its 
appeal to this court. ' 

The right of recovery for the item of $750 for loss because of the burning of 
the barn is not contested on this appeal. Judgment for the other two items is 
contested on the grounds: First, because the undisputed evidence shows that ap- 
pellee was not the sole and unconditional owner of the hay destroyed by the fire at 
the time the policy was issued, and by the terms of the policy recovery should have 
been denied; second, because in order to secure a very substantial reduction in the 
rate charged for the insurance, appellee warranted that not more than 50 tons of hay 
would be stored in said barn at any one time, and as the undisputed evidence showed 
that at the time of the fire more than the said number of tons was stored therein, 
there was a violation of a material warranty by the insured that would forfeit his 
right of recovery. Appellant also contends that the case should, in any event, be 
reversed and remanded because of a failure to prove the alleged loss by competent 
evidence, and further because of errors of the court in the admission of evidence. 
These questions are raised by proper assignments of error. 

[1] The case was tried to the court, and neither party requested a finding of 
fact and conclusion of law. This court, therefore must assume that the trial court 
made all findings of fact that are necessary to sustain the judgment rendered; that 
is, a finding of fact that at the time the policy was issued appellee was the sole and 
unconditional owner of the hay, and that at the time of the fire there was no such 
violation of the warranty on the part of appellee in reference to the amount of hay 
stored in the barn, as would work a forfeiture of the insurance. On the issue, 
therefore, of the forfeiture of the insurance because of a violation of either of these 
two clauses of the contract of insurance, the question is: Was there substantial 
evidence showing no violation of either of such clauses? 

[2] Was there substantial evidence tending to show that appellee, at the time 
the insurance policy was issued, wag the sole and unconditional owner of the hay 
insured against fire? The policy insured hay to the amount of $2,000. Attached to 
the proof of loss is a typewritten statement itemizing the loss, and there appears in 
said attached statement the following: 

“Item: Hay—Hay, as per affidavit of D. W. Thompson, farm manager, 1,750 
bales, 4454 tons at $24, $1,071; sound value and loss of hay in barn $1,071, less one- 
third, tenant’s share, $357, loss to assured, $714.” 

This would indicate that appellee had insured hay of which he was the owner of 
an undivided two-thirds interest, and his tenant was the owner of an undivided one- 
third interest, and that appellee was not the sole and unconditional owner of all the 
hay insured by the policy. The effect of the evidence of J. C. Roberts, appellant's 
adjuster, who secured from appellee this proof of loss, is that both appellee and the 
tenant, Thompson, informed him at said time that one-third of the hay in the barn 
belonged to Thompson, as tenant. It may be conceded that the effect of this testi- 
mony is to establish prima facie the fact that appellee was not such sole and uncon- 
ditional owner of the insured hay. 
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On the other hand, appellee testified to the effect that there was a special con- 
tract between him and the said tenant in reference to the hay; that appellee would 
furnish the uncut hay and the tools for the mowing and baling, and the tenant would 
do the work necessary to prepare the hay for market, and that each would have 
one-half of the hay baled. The testimony is also to the effect that, because the 
quality of hay varied on different portions of the land, the division between them was 
made at the baler. As the hay came from the baler, every other bale was placed 
in one stack, and every other bale placed in another stack, appellee owning one and 
the tenant the other; that when hauled to the barn, the hay from the stacks owned 
by appellee was placed on one side of the barn, and the hay owned by the tenant was 
placed on the other side of the barn, there being a passageway between the two 
stacks of hay in the barn. Appellee exercised absolute control and ownership over 
the hay thus placed in the barn for. him, and the tenant exercised absolute control 
over the hay placed for him. This was the status of the hay at the time the insur- 
ance policy was issued, and there was never any intermingling or mixing of the hay 
owned by appellee with the hay owned by the tenant, though both were stored in the 
same barn. The policy only purported to insure the hay owned by appellee. It is 
further shown that the tenant paid all the employees assisting in cutting and baling 
the hay in hay owned by him, and that such hay was delivered to such employees in 
the field, and for such reason there was about twice as much hay on appellee’s side 
of the barn as there was on the tenant’s side of the barn. The evidence of another 
witness, who inspected the premises after the hay was stored and before the fire, 
for the purpose of placing a value on the farm for a loan company, is to the effect 
that there were two separate and distinct stacks of hay in the barn, one stack con- 
taining more hay than the other one. 

The evidence of appellee is to the effect that the attached statement to the proof 
of loss above referred to was not attached to the proof of loss when he signed it; 
that the figures as to the items of loss had been agreed upon, but the adjuster stated 
that he was in a hurry and would have the figures showing the items of loss copied by 
his stenographer when he returned to his office and attach same to the proof of loss. 
In this appellee is corroborated by the evidence of the adjuster. Appellee explains 
further that he did put in a claim for 1,750 bales of hay, believing that the policy 
covered the entire hay im the barn, and did perhaps tell the adjuster that the tenant 
owned about one-third of the hay in the barn, but denies that he ever told the 
adjuster that the hay was intermingled in the manner indicated by the statement in 
proof of loss. This evidence is clearly sufficient to raise the issue determined by 
the court in favor of appellee that he was at the time of the execution of the policy 
the sole and unconditional owner of the hay, and all assignments of error in refer- 
ence to this issue are overruled. 

[3] Was there a substantial compliance with the condition of the policy that 
the amount of hay stored in the barn should not exceed 50 tons? The proof of loss 
shows that the adjuster and appellee agreed that there were 1,750 bales of Bermuda 
hay in the barn at the time of the fire, and the evidence further shows that this was 
all the hay that had been placed in the barn from the date of the issuance of the 
policy to the fire. Mr. Thompson, the tenant, had had ten years’ experience in bal- 
ing and handling hay. He testified that when hay of this character came from the 
had had time to dry, it required 38 bales to make a ton. This hay had had some 
baler, and before it had dried out, it required 33 bales to make a ton; that after it 
weeks to dry while in the barn, and the inference is clear that some of it had had 
time to dry before it was placed in the barn. Accepting 1,750 bales as the amount of 
hay in the barn, and the opinion of the tenant as to its weight per bale, when such hay 
came from the baler it would have weighed approximately 53 tons; after it had had 
time to dry, it would have weighed approximately 46 tons. Under this testimony, it 
is clear that the finding of the court, that not more than 50 tons of hay was stored 
in the barn, finds substantial support in the testimony, and all assignments of error 
in this respect are overruled. 

[4] It is claimed by proper assignment of error that there is no proper evidence 
in the record to sustain the loss suffered by appellee. To this we cannot agree. The 
testimony is reasonably clear as to the amount of hay owned by appellee, and he 
testified that at the time and place of the fire the hay was worth $24 a ton. He also 
testified as to the farming implements and tools destroyed; that there was no market 
value in Van Zandt county for secondhand farming implements and tools of the 
kind lost by the fire—the premises being located in Van Zandt county, Tex. He then 
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testified that these implements and tools were worth to him for the use he made of 
them the sum of $500. However, appellant’s adjuster and appellee agreed that the 
sound value of this property was $270, and that the agreed loss and damage on said 
property should be placed at $190, which latter sum was the amount awarded by the 
judgment. The evidence of appellee clearly supports this judgment, and all assign- 
ments of error on this issue are overruled. 

[5] Appellant contends, by proper assignment of error, that its objection to the 
admission of the proof of loss in evidence should have been sustained. To this we 
cannot agree, for the reason that, while the proof of loss may not be evidence of the 
damage suffered by a fire, it is legitimate evidence to show that the condition of the 
policy in reference to presenting to appellant such proof of loss was met. 14 R.C. L. 
1442. 

We have carefully examined all other assignments of error, and do not find any 
merit in them, and they are overruled. 

Finding no reversible error, it is the opinion of the court that this case should be 
afirmed. 

Affirmed. 


REPUBLIC INS. CO. v. HOYLE et al. (No. 3530.) 
Court of Civil Appeals of Texas. Texarkana. March 29, 1928. 
Rehearing Denied April 19, 1928. 
5 Southwestern Reporter (2d) 602. ‘ 
2. INSURANCE—INSURER HELD ESTOPPED FROM ASSERTING CON- 

VEYANCE PREMISES AS DEFENSE IN SUIT ON FIRE POLICY, IN 

VIEW OF AGENT’S KNOWLEDGE. 

In suit on fire policy, which was assigned with conveyance of premises to secure 
indebtedness with knowledge of insurer’s agent, held, that insurer was estopped from 
asserting conveyance as defense. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


3. INSURANCE—FIRE POLICY, REQUIRING INSURED TO HAVE SOLE 
OWNERSHIP, HELD VOID, WHERE PROPERTY WAS PURCHASED 
PARTLY WITH WIFE’S SEPARATE FUNDS. 

_ Fire insurance policy, taken out on homestead by husband, which provided that 

insured should have unconditional and sole ownership, or policy would be void at its 

inception, held void, where property was originally purchased artly with community 
money and partly with separate money of insured’s wife. 
(For other cases, see Insurance, Dec. Dig. § 282[5].) 


4, INSURANCE—SOLE OWNERSHIP CLAUSE OF FIRE POLICY IS 
BROKEN, IF HUSBAND INSURES FAMILY RESIDENCE ON WIFE’S 
SEPARATE PROPERTY. 

Sole and unconditional ownership clause of fire policy is broken, if husband 
alone insures family residence located on separate property of wife, or located on 
realty paid for partly by separate funds of wife and partly by community funds. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 


5. INSURANCE—HUSBAND MAY INSURE FAMILY RESIDENCE WITH- 
OUT VIOLATING SOLE OWNERSHIP CLAUSE, IF PROPERTY IS 
LOCATED ON_HIS SEPARATE OR COMMUNITY REALTY, OR PUR- 
CHASED WITH COMMUNITY FUNDS. 


_, Husband alone may insure family residence without violating sole and uncon- 
ditional ownership clause of fire policy, if property is located on his separate realty, 
or entirely on community realty, or if paid for wholly out of community funds, 
although located on separate property of wife. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 


6. INSURANCE—INSURER, WITHOUT KNOWLEDGE, MAY ASSERT 
BREACH OF SOLE OWNERSHIP CLAUSE AGAINST ASSIGNEE OF 
FIRE POLICY NOT A REAL PURCHASER AND OWNER OF IN- 
SURED PROPERTY. 


Insurer in fire policy taken out by husband on homestead providing policy 
should be void unless insured was sole and unconditional owner, where residence 
was purchased partly with community funds and partly with separate funds of wife, 
of which insurer and its agent had no knowledge, held not estopped to set up breach 





372 The Insurance Law Journal, Vol. 71 [Aug., 1928 


of clause against assignee of policy who was not a real purchaser and owner of 
insured property, and hence subject to same defenses as assignor. 


(For other cases, see Insurance, Dec. Dig. § 219.) 


Appeal from District Court, Grayson County; Silas Hare, Judge. 

Suit by J. F. Hoyle against the Republic Insurance Company and another. Mrs. 
R. C. Hoyle and her husband filed a plea of intervention. Judgment for defendant 
a3 - — and named intervener, and the defendant appeals. Reversed and 
rendered. 

On April 22, 1926, the appellant issued to R. C. Hoyle a policy of insurance to 
an amount not exceeding $2,500, providing against loss or damage by fire to a one- 
story frame building in Whitewright. On April 29, 1926, R. C. Hoyle had the 
following indorsement made out and attached to the policy, namely: 

j +i er insured under this policy is hereby transferred by actual sale to 
. F. Hoyle. 

The indorsement was signed by the local agent of the insurance company. On 
September 14, 1926, the building was totally destroyed by fire while the policy was 
in force. Thereafter, after the company had refused payment, the appellee J. F. 
Hoyle brought the suit on the policy, claiming in the petition that the premises were 
conveyed to him on April 29, 1926, and that R. C. Hoyle had transferred and as- 
signed to him the policy of insurance. The appellee made J. R. Fleming a party 
defendant also, alleging that he was entitled to assert an interest in the amount of 
the insurance, as holder of a vendor’s lien note, in the sum of $1,000, in virtue of a 
mortgage payable clausa duly attached as a rider on the policy, of date April 29, 
1926. The prayer was for judgment for the full amount of the insurance in favor 
of J. F. Hoyle and J. R. Fleming, “in accordance with their interests, respectively, 
as ascertained.” J. R. Fleming appeared, adopting the pleading of the plaintiff, and 
setting up the particular interest that he claimed in the insurance. By leave of the 
court, Mrs. R. C. Hoyle, joined by her husband, filed a plea of intervention, setting 
up the issuance of the policy to R. C. Hoyle and the loss of the building by fire, 
and claiming that the lot on which the building was located was partly purchased 
and paid for with community funds of herself and husband, and mostly out of the 
separate means of Mrs. R. C. Hoyle, and that the building and lot were occupied 
and used as their family homestead; that the conveyance of the premises to J. F. 
Hoyle on April 29, 1926, was purely a pretended conveyance of the homestead, and 
so understood by all parties thereto, for the purpose of borrowing money thereon; 
that the pretended lien note executed and transferred to J. R. Fleming was in pursu- 
ance of the arrangement to borrow money on their homestead; that the agent of 
the insurance company at the time was fully apprised of, and knew all the facts and 
circumstances of the transaction. She claimed all of the insurance, except $1,000, 
which was asserted to be payable to J. R. Fleming. The prayer was “that any sum 
recovered against the insurance company be decreed to her, or, if to plaintiff, then 
to him to the use and benefit of this intervener.” The insurance company, after ex- 
ceptions to the pleadings, pleaded a general denial, and specially set up, in avoidance 
of the policy, the two following stipulations in the policy: 

“This entire policy shall be void if the insured has concealed or misrepresented, 
in writing or otherwise, any material fact or circumstance concerning this insurance 
or the subject-matter thereof; or if the interest of the insured in the property be not 
truly stated herein; or in case of any fraud or false swearing by the insured touch- 
ing any matter relating to this insurance or the subject-matter thereof, whether 
before or after a loss. 

“This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void if the interest of the insured in the property be other 
than unconditional and sole ownership, or if the subject of insurance be a building 
on ground not owned by the insured in fee simple.” 


The plaintiff replied to the answer of the insurance company, pleading waiver 
through knowledge of the facts and estoppel by acts and conduct. 

After hearing the evidence, the court peremptorily instructed the jury to return 
a verdict as follows: Against the insurance company for the amount of the policy 
with interest, $2,525; and of said sum in favor of J. R. Fleming for $1,064.21, the 
amount of his note with interest, and in favor of Mrs. R. C. Hoyle for the remainder 
of $1,460.79. Judgment was entered in keeping with the above verdict. The insur- 
ance company alone objected to the judgment, and has appealed therefrom. 
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The evidence was practically without dispute. The house was totally destroyed 
by fire, and the amount of insurance was less than the real value of the house. 
Proofs of loss were timely made, and payment was refused on the grounds appear- 
ing in the suit. The indorsements on the policy were duly made and signed by the 
local insurance agent. R. C. Hoyle purchased the property on which the insured 
building was located from Ben Dyer in November, 1919. The purchase price of the 
property actually paid was $2,000 out of the separate funds of Mrs. R. C. Hoyle, 
and $750 out of the community funds of Mr. and Mrs. R. C. Hoyle. The conveyance 
was a warranty deed in the name of R. C. Hoyle conveying the land in fee simple. 
The building and lot were thereafter occupied and used, as intended at the time of 
purchase, as the family homestead of Mr. and Mrs. R. C. Hoyle. The premises 
were actually occupied as homestead at the time of the insurance. For the sole 
purpose of borrowing $1,000 and securing its payment, Mr. and Mrs. R. C. Hoyle 
made a conveyance of their homestead, which at the time they were actually occupy- 
ing, to J. F. Hoyle, reciting $1,750 as paid and a note for $1,000, retaining a lien to 
secure it. The deed was placed of record. J. F. Hoyle and Mr.'and Mrs. R. C. 
Hoyle admitted as a fact that the sale was merely a pretended one, for the sole 
purpose stated of borrowing $1,000. There was no money paid as recited, and there 
was no actual, outright sale of the property to J. F. Hoyle, as all the parties to the 
deed admitted. R. C. Hoyle then, as he says, “sold the note to Mr. Fleming.” The 
money obtained was, as Mr. Hoyle stated, “used for living expenses and things of 
that kind for myself and family.” Mr. J. R. Fleming testified: 

“When I let Mr. and Mrs. R. C. Hoyle have the money on this property, I did 
not know it was not an actual sale of the property. I thought the sale was all 
right.” 

There is no evidence showing that he did know to the contrary, although Mr. 
Fleming knew of the occupancy of the place as a homestead by Mr. and Mrs. R. C. 
Hoyle. R. C. Hoyle testified that he informed the local insurance agent fully of the 
transaction relating to J. F. Hoyle at the time he had the indorsement made on the 
policy. He testified: 

“T told him (the agent) that I was deeding it (the property) to J. F. Hoyle for 
the purpose of getting a loan on the place, and that Mr. Fleming was making the 
loan, and I wanted him to take care of the policy. I did not tell him I was going 
to keep the title. I don’t think I told him my wife had no interest in the property 
and that she had furnished no money in the purchase of the property. I never did 
tell him that.” 

The agent testified : 


“IT did not know at the time of the issuance of the policy that Mrs. Hoyle had 
any interest in the title to the property. There is shown on the policy transfer from 
R. C. Hoyle to his brother J. F. Hoyle. R. C. Hoyle came to me and told me that 
he wanted the policy transferred to his brother, with the loss payable clause to Mr. 
Fleming. That he was doing it in order to put a loan on the property. He did not 
tell me that he did not intend to pass the title to the property. * * * He told me 
that he was transferring it for the purpose of getting a loan on it and putting a lien 
on it. As well as I remember, Mr. and Mrs. R. C. Hoyle have been living on that 
place five or six years. I never had anything to do with J. F. Hoyle. I believed 
that the deed which was executed by R. C. Hoyle and wife to J. F. Hoyle was for 
the purpose of getting a loan on the homestead of R. C. Hoyle and wife.” 


The evidence is ample to show that the agent had knowledge of the purpose of 
the conveyance by R. C. Hoyle and wife to J. F. Hoyle, and with such knowledge 
consented to the assignment of the policy to J. F. Hoyle, and afterwards dealt with 
R. C. Hoyle as the person having the real interest in the insurance, in vacancy per- 
mit, and in proofs of loss. There is no evidence, however, tending to show that the 
agent knew of, or had information that, Mrs. Hoyle’s separate money had partly 
paid for the property. 


H. P. Abney, of Sherman, and E. G. Senter, of Dallas, for appellant. 
J. W. Hassell and F. J. Scurlock, both of Dallas, for appellees. 


Levy, J. (after stating the facts as above). The propositions of the appellant 
Present, in effect, the points in view, namely: (1) The policy was void under its 
terms from its inception, in that, at the time the policy was issued, the interest of 

. C. Hoyle in the property insured was not “other than unconditional and sole 
ownership.” (2) The intervener was not entitled to recover in any event, in that 
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she was not made a beneficiary by express provision, and the element of privity of 
contract was otherwise absent. 


[1, 2] If the appellant be-liable at all on the policy, the second point above may 
not be available in the facts. It is admittedly shown that the policy was assigned to 
J. F. Hoyle on April 29, before the fire. The assignment was indorsed on the 
policy. Thus the policy stood in the name of J. F. Hoyle by actual transfer, with 
the assent of appellant’s agent, who was authorized to agree to such assignment. 
The intervention of Mrs. Hoyle, joined therein by her husband, was in legal effect 
purely a claim by her against J. F. Hoyle, the assignee, to the extent of $2,000, upon 
the facts alleged, in the event such assignee recovered on the policy. Her claim was 
not in the nature of a suit on the policy directly against the appellant. Under her 
pleading, any recovery by her against the assignee was entirely dependent upon the 
recovery on the policy by the assignee. If the assignee should fail of recovery, then 
the intervener likewise would fail of recovery. In such character of controversy it 
was of no legal concern to the insurance company as to whether the assignee or the 
intervener, as between themselves, should be awarded the sum payable under the 
policy, provided the appellant would be legally protected thereby. All the parties 
having any interest or claim whatever being before the court, they would be con- 
cluded by the judgment rendered, and the appellant would be legally protected 
thereby. J. F. Hoyle, as original plaintiff, had thé right to bring the suit, and could 
maintain it against appellant, if the appellant were liable at all on the policy, because 
he had an interest in the protection of his outstanding note to Fleming, in the insur- 
ance, as assignee with knowledge and assent of appellant. Also the appellant may 
not avoid liability on the policy merely because of the conveyance to J. F. Hoyle by 
R. C. Hoyle and wife, as from the plain evidence the appellant was estopped from 
asserting such defense by reason of its knowledge and conduct through its agent. 


[3] As to the first point, the evidence is undisputed that the realty was pur- 
chased partly with the separate money of Mrs. Hoyle and partly with community 
money, and the building was upon the realty at the time of the purchase. The 
policy covered the one item of the building, and there was no personal property 
involved. The policy expressly provided that the interest of R. C. Hoyle, the 
assured, in the insured property should be that of “unconditional and sole owner- 
ship,” or otherwise the policy would “be void” or ineffectual at its inception. It is 
believed that the facts in the instant case bring it within the ruling in German Ins. 
Co. v. Hunter (Tex. Civ. App.) 32 S. W. 344. In that case the property insured 
was a house situated upon realty purchased partly with separate funds of the wife 
and partly with community funds. The deed, as well as the insurance was taken 
in the name of the wife. The wife brought suit on the policy, alleging that the 
property was her “separate property.” It was determined upon appeal that “the 
allegation that the proerty was the separate property of Mrs. Hunter is not sus- 
tained,” and “she could not, in this case, recover upon the allegation that it was her 
separate property.” Although the ruling was not made in precise words that the 
sole and unconditional ownership clause was broken, yet, in meaning and effect, it 
was a direct ruling that, as the interest of the wife in the property was not that of 
sole and unconditional ownership, she could not maintain a suit on the policy, 
although joined pro forma by the husband. The ruling would be the same, and not 
different, whether, as in that case, the deed was in the name of the wife, or, as in the 
case at bar, the deed was in the name of the husband. 


That ruling is not at variance, but consistent, with Crescent Ins. Co. v. Camp, 
71 Tex. 503, 9 S. W. 473, to the point that a surviving partner cannot insure the 
firm’s property under the sole and unconditional ownership clause of the policy. The 
mere fact that the house in the case at bar was used and occupied as “a family 
residence” would not be controlling, according to Sun Office Ins. v. Beneke (Tex. 
Civ. App.) 53 S. W. 99. In that case the insurance was in name of the wife. The 
building was located upon the separate property of the wife, and was used and oc- 
cupied as the family residence of the husband, wife, and children. The point was 
directly made that the sole and unconditional ownership clause was broken because 
of the martial relation and the use and occupancy of the building as “a family 
residence.” The court held to the contrary, giving as the reason therefor that in 
the facts the husband “was in no sense a partner in the ownership,” and his right 
of control and management of the family residence “would not affect the single- 
ness of her ownership.” Also see Bacot v. Ins. Co., 96 Miss. 223, 50 So. 729, 25 
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L. R. A. (N. S.) 1226, Ann. Cas. 1912B, 262. A similar ruling was made in St. 
Paul Fire & Marine Ins. Co. v. McQuary (Tex. Civ. App.) 194 S. W. 491. 


[4, 5] In the Beneke Case there was distinguishment made between that case 
and Warren v. Ins. Co., 13 Tex. Civ. App. 466, 35 S. W. 810, and East Texas Fire 
Ins. Co. v. Crawford (Tex. Sup.) 16 S. W. 1069, each involving “homestead” and 
family residence. In the Crawford Case the house and 200 acres on which it 
stood, part of a 400-acre community tract, was the homestead of the husband at the 
time of the insurance and prior thereto at the time of the death of his wife. It 
was held that the sole and unconditional ownership clause was not broken, in view 
of the fact that the hushand had the legal right, after the death of the wife, to 
reside upon and use the whole of the 200 acres as homestead unconditionally as 
long as he lived. That ruling related entirely to community property and the 
rights of the husband therein under the law. According to the Warren Case, based 
on the Crawford Case, the house was built by the husband, after marriage, upon 
realty of the wife, acquired before her marriage. But as the house was built after 
marriage, and wholly paid for with community funds, the court held the sole and 
unconditional ownership clause was not broken. The legal reason for the ruling 
was that the community was entitled to be reimbursed for the improvement to the 
value of the house, and the husband, having under the law the absolute control and 
disposition of the community, had an insurable interest in the dwelling house to the 
full amount of its value. The loss of the house was a loss directly to the com- 
munity estate, over which the husband had absolute control and management. The 
fund arising from the policy would occupy the same status which the house did; 
that is, community property. In other words, the family residence was “wholly 
community property,” and the husband alone had the legal right to insure it against 
loss by fire. The facts in these cases are clearly quite different from those in the 
instant case. Thus, as appears, it is the holding of the cases in this state that the 
sole and unconditional ownership clause of the policy is broken, if the husband 
alone insures the family residence located upon separate property of the wife or 
located upon realty paid for partly by separate funds of the wife and partly by 
community funds. The husband alone may insure the family residence without 
violating such clause, if located upon his separate realty or entirely upon community 
realty, or if the family residence be paid for wholly out of community funds, 
although located upon the separate property of the wife. 


A different ruling is not made in Continental Fire Ass’n. v. Wingfield, 32 Tex. 
Civ. App. 194, 73 S. W. 847, nor was the point determined in that case similar to 
the point at bar. In that case the point made was merely that in the facts the in- 
sured “had no insurable interest” in the property. The court held that the point 
was not well taken, as in the facts the husband did have such an interest as he 
could protect by insurance. It was not held, nor undertaken to be held, that the 
“sole and conditional ownership” clause was not broken. That the assured, in an 
action on the policy, must allege and prove an insurable interest in the property in- 
sured may be regarded as settled. He may have an insurable interest less than 
ownership. 1 Wood, Insurance, § 281, p. 645. Awd, if the policy does not expressly 
require “unconditional and sole ownership” by the insured, he may not be held to 
have broken such clause by an interest less than that. In the Wingfield Case, su- 
pra, that insistence was not made and urged. Therefore such case is not in conflict 
with any of the other cases referred to above. 


The cases further cited of Georgia Home Ins. Co. v. Brady (Tex. Civ. App.) 
41 S. W. 513, and Merchants’ Ins. Co. v. Dwyer, 1 Posey, Unrep. Cas. 441, are not 
comparable to the present facts. Personal property alone was involved in those 
cases, and the ruling therein was rested upon the right of the husband under the 
law to the sole management and control of the wife’s separate personalty and as well 
the community. The statute was held specially controlling concerning the nature 
of such estate and the husband’s control Geseel, 

[6] Estoppel on the part of the appellant to assert against the insured his breach 
of the sole and unconditional ownership clause may not be made available in the 
Present case. There is no pretense of evidence that the agent of appellant had no- 
tice or information of the fact of Mrs. Hoyle’s separate money having paid the 
Most part of the purchase price of the land. The deed did not so disclose, and the 
agent positively says he did not know of that fact. Mr. Hoyle does not testify that 
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he told the agent about it. And, therefore, the appellant would not be precluded from 
availing itself of the defense against the assignee of the violation of such clause of 
the policy by the original insured, because the assignee was not, as admitted by all 
parties, in fact and intention, a real purchaser and owner of the insured property. 
In such circumstances, the assignee was subject to the same defenses as the assignor. 
ae was no issue of fact to be determined by the jury, as correctly held by the 
trial court. 

The judgment is reversed, and judgment is here rendered for the appellant, with 
all costs of appeal and the trial court. 


COOK v. CITIZENS’ INS. CO. OF MISSOURI. (No. 6008.) 
Supreme Court of Appeals of West Virginia. April 10, 1928. 
143 Southeastern Reporter 113. 

(Syllabus by the Court.) 

2. INSURANCE—BUYER MAY RECOVER ON FIRE POLICY REQUIRING 
SOLE AND UNCONDITIONAL OWNERSHIP, ALTHOUGH LEGAL 
TITLE WAS IN SELLER UNDER CONDITIONAL SALES CONTRACT. 
When property in the possession of the buyer under a conditional sales con- 

tract is destroyed by fire, recovery therefor by the buyer on an insurance policy 

contained the “sole and unconditional ownership” provision is not defeated merely 
because the legal title is in the seller. 

(For other cases, see Insurance, Dec. Dig. § 282[13].) 

Error to Circuit Court, Wyoming County. 

Action by C. W. Cook against the Citizens’ Insurance Company of Missouri. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Myers & Snerly, of Chicago, Ill, D. D. Moran, of Mullens, and Steptoe, Max- 
well & Johnson and James M. Guiher, all of Clarksburg, for plaintiff in error. 

E. W. Worrell, of Pineville, for defendant in error. 

Hatcuer, J. Plaintiff recovered $1,000 upon a policy insuring store furniture 
and fixtures. The policy was in the standard form, containing a clause providing 
that it should be void if the interest of the assured be other than sole and uncondi- 
tional ownership. When the policy was issued, three fixtures, valued at $915, were 
subject to conditional sales contracts. At the time of the fire, $260 remained unpaid 
on the three items. After the fire the furniture and fixtures were listed by plain- 
tiff at $1,859. ; 

The insurance company defends on the theory that the interest of Cook 
under the contracts is not sole and unconditional as required by the policy. 
The cases supporting that theory are so numerous that Cooley concludes that they 
have ‘well established the rule” in that respect. Cooley, Briefs on Ins. (2d Ed.) 
p. 2199. An examination of those cases discloses that they are based on precedent 
or the strict letter of the policy. We are unable to accord to them the weight we 
otherwise would, because they are not in harmony with the former decisions of this 
court. We are committed to a construction of insurance contracts which is liberal 
to the insured. Tucker v. Insurance Company, 58 W. Va. 30, 51 S. E. 86; Booher 
v. Ass’n, 91 W. Va. 468, 113 S. E. 754. We view ‘such contracts in much the same 
way as the Supreme Court of California: 

“It is to be remembered that contracts of this sort are to be interpreted in the 
light of the fact that they are drawn by the insurance companies, and are rarely, if 
ever, understood by the people who pay the premiums. Every rational indulgence 
must be shown the assured.” Coniglio v. Conn. Fire Insurance Company, 180 Cal. 
596, 599, 182 P. 275, 276 (5 A. L. R. 805) ; Insurance Company v. Walsh, 54 III. 164, 
5 Am. Rep. 115. 

We regard the clause requiring sole and unconditional ownership as having to 
do “not with nice questions of title to be precisely determined” (Groce v. Insur- 
ance Company, %4 Miss. 201, 207, 48 So. 298, 299 [22 L. R. A. (N. S.) 732]), but 
with beneficial and practical ownership. 

[1] An inquiry into the character of the buyer’s interest under a conditional 
sales contract is therefore pertinent. We turn to Williston as a leading exponent of 
the law on conditional sales. Williston declares repeatedly that a buyer under such 
a sale has a special, equitable property right in his purchase. Williston on Sales 
(2d Ed.) §§ 284, 304, 330, 579. It seems thoroughly established that an equitable 
title is a sufficient compliance with the condition in question. Cooley, supra, p. 2187; 
Ice Company v. Insurance Company, 100 W. Va. 728, 132 S. E. 714. The quality of 
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an equitable right is not affected by a balance due on the purchase price. Equitable 
title is not dependent on the amount paid, but rests rather “on beneficial ownership 
and the right to the use and income.” Insurance Company v. Kuhn, 207 II). 166, 171, 
69, N. E. 822, 824; Rumsey v. Insurance Company (C. C.) 1 F. 396, 17 Blatchf. 527; 
Pelton v. Insurance Company, 77 N. Y. 605, 607. In recognition whereof a large 
majority of the cases apply this doctrine, irrespective of unpaid purchase money. 
See Cooley, supra, p. 2188, and the host of cases there cited. 

[2] Most of the cases in point involve real estate. But why make a distinction 
between real and personal property in the application of this doctrine? No reason 
is apparent. “The same rule will apply, with equal, if not stronger force, to the 
personalty,” says the federal court in Bank v. Insurance Company (C. C.) 153 F. 
440, 450. Then, if the ordinary equitable title to personal property should satisfy 
requirement of sole and unconditional ownership, why make an exception of the 
particular equitable title held under a conditional sales contract? Again no reason 
appears. Let us illustrate. A borrows $500 and executes a deed of trust on his 
automobile to secure the lender. B buys and is delivered possession of an automo- 
bile under a conditional sales contract, upon which $500 is unpaid. A has the 
equitable title to his automobile; B a like title to his. In each case the legal title 
is outstanding simply as security for the debt. How can it be held consistently 
that, while A’s equitable title satisfies the provision of sole and unconditional owner- 
ship, B’s violates it? No reason appears to differentiate between the two. As 
Williston well says, the transaction under a conditional sales contract “is in its 
essence a mortgage, though futile distinctions are often made.” See section 330. 


Here Cook had the sole possession of the fixtures with the exclusive right to 
their use and profit. He could hold them against the world as long as he was not 
in default. He could sell them; he could incumber them; he could devise them; they 
were taxable as his; they would have been assets in the hands of his creditors or 
personal representative—subject, of course, to the seller’s lien—and in case of their 
destruction the loss was his. He therefore had every proprietary right in them, ex- 
cept the bare legal title. He had the real and beneficial estate, which has been as- 
serted to be the “absolute interest” and “equivalent to the fee simple at law.” In+ 
surance Company v. Keley, 32 Md. 421, 440 (3 Am. Rp. 149). 

_ We have expressly defined sole and unconditional ownership to refer to just such 
a title as Cook possessed. “This clause ‘is held to refer to character and quality 
of title—to the actual and substantial ownership, rather than the strictly legal title; 
in other words, the insured’s interest must be such that he would sustain the whole 
loss if the property is destroyed.’” Scott & Callaway v. Insurance Company, 70 
W. Va. 533, 537, 74 S. E. 659, 661 (40 L. R. A. [N. S.] 152). The Virginia court 
has repeatedly held that this clause does not even refer to the legal title but only to 
the interest of the insured. Insurance Company v. Rodefer, 92 Va. 747, 751 752, 24 
S. E. 393, 53 Am. St. Rep. 846. The title in any event is simply a means to the end, 
and that end is “to prevent over insurance and neglect to take proper precautions 
against loss.” Mishiloff v. Insurance Company, 102 Conn. 370, 128 A. 33, Ice Co. 
v. Insurance Co., supra; 14 R. C. L. p. 1052; 38 A. L. R. 200 (annotation) ; Cooley, 
supra, p. 2176. After delivery of goods under a conditional sales contract, loss 
thereof falls on the purchaser. Williston, supra, § 304; Tiffany on Sales (2d Ed.) 
pp. 142, 143. This rule is now statutory in West Virginia. See section 27, chapter 
99-A, Code. As the buyer suffers the entire loss, there is no overinsurance in his 
case, and it is to his interest to exercise precaution to prevent the destruction of the 
property. Why, therefore, enforce the letter of the condition requiring uncondi- 
a ounenaip against such buyer, when the reason for the requirement fails in 
is case? 

We find ample authority supporting the view that unconditional and soleowner- 
ship only requires that the interest of the insured in property be such that in case of 
destruction the loss falls entirely on him, and that in such case it is immaterial 
whether his title be legal or equitable. “In the midst of the numerous confusing 
decisions, we may discover the consistent purpose, not always avowed, to hold that, 
if the interest of the insured at the time the policy was procured was of such a 
character as would impose upon him, directly or indirectly, the whole burden of loss 
consequent upon the destruction of the insured premises, that interest will satisfy 
the condition of sole and unconditional ownership.” Vance on Insurance, c. 12, p. 
444. That “consistent purpose” is well demonstrated in Phenix Insurance Co. v. 
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Hilliard, 59 Fla. 590, 52 So. 799, 138 Am. St. Rep. 171; Groce v. Insurance Com- 
pany, supra; Johnson v. Insurance Company, 126 Iowa, 565, 102 N. W. 502; Insur- 
ance Company v. Barker, 7 Heisk. (Tenn.) 503; Insurance Company v. Dunham, 
117 Pa. 460, 477, 478, 12 A. 668, 2 Am. St. Rep. 686; Lancaster v. Insurance Com- 
pany, 153 N. C. 285, 69 S. E. 214, 138 Am. St. Rep. 665; Petello v. Insurance 
Company, 89 Conn. 175, 179, 180, 93 A. 137, L. R. A. 1915D 812. The answer to 
‘our first question—as to the purpose of enforcing the condition when the reason of 
oe eee is wanting—appears in the Connecticut case above cited, where it is 
said : 

“So far as the authorities attempt to lay down any general rule, it is that, if the 
interest of the insured is conditional, or contingent, or if it is for years only, or 
for life, or in common, it is not that of sole and unconditional ownership; but where 
the entire loss, if the property is destroyed by fire, must fall upon the party insured, 
the reason and purpose of this provision does not seem to exist.” (Italics ours.) 

he same answer is also given in Insurance Company v. Dunham, supra, page 
475 (12 A. 674). It is a maxim of the common law that, when the reason for a 
rule of law ceases, the rule itself ceases. “Cessante ratione legis cessat ipsa lex.” 
Broom’s Legal Maxims; 11 C. J. 224; Ex parte Quarrier, 2 W. Va. 569, 571; Gill 
v. State, 39 W. Va. 479, 484, 485, 20 S. E. 568, 26 L. R. A. 655, 45 Am. St. Rep. 928. 

Counsel assert that by reason of Houseman v. Ins. Co., 78 W. Va. 203, 88 S. 
E. 1048, L. R. A. 1917A, 299, and 78 W. Va. 586, 89 S. E. 269, this court is committed 
to the doctrine that, under a conditional sales contract, the vendor and not the 
vendee is regarded as the sole and conditional owner of the goods. In those cases 
it appears that W. H. Houseman was managing a store for the plaintiff; that the 
plaintiff furnished the money to purchase the merchandise; that the business was 
conducted in the name of the plaintiff, and the only interest W. H. Houseman had 
therein was a verbal option from the plaintiff to purchase the property at a certain 
price, which option he had never exercised. See pages 211 (88 S. E. 1051) and 592 
(89 S. E. 271). The court correctly held that plaintiff’s sole and unconditional 
ownership of the property was not affected by the option. That was all which was 
necessary or pertinent to the decision on that point. The holding that a “conditional 
contract of sale of personal property by an insured, with reservation of title until 
payment of the purchase money, although possession is transferred to the vendee, 
will constitute a breach of the condition of the policy requiring ‘sole and uncondi- 
tional ownership’” (78 W. Va. 203, 88 S. E. 1048), was entirely gratuitous, was 
mere dictum, and cannot bind subsequent decisions. 

Under the contracts herein, Cook held the equitable beneficial title to the fixtures. 
Their destruction does not relieve him from payment of balance due the sellers. His 
interest, therefore, meets the test established by the former decisions of this court, 
and the fact that he did not hold the naked legal title did not violate the condition of 
sole and unconditional ownership. 


The judgment of the circuit court is accordingly affirmed. 
Affirmed. 


BLUE MOUND FARM SUPPLY CO. v. FARMERS’ MUT. FIRE INS. CO. OF 
TOWN OF WAUWATOSA. 
Supreme Court of Wisconsin. May 8, 1928. 
219 Northwestern Reporter 357. 

1. INSURANCE—OPERATION OF COOKER IN FARM BUILDING PRI- 
MARILY TO OBTAIN FOOD FOR HOGS DID NOT PREVENT RE- 
COVERY ON MUTUAL FIRE POLICY COVERING BUILDING 
“MANUFACTURING PROCESS” (St. 1927, § 202.06, subds. 1 (c), 2). 
In action on mutual fire policy covering farm buildings, operation of cooker in 

farm building to obtain necessary food in operating hog farm did not constitute 

“manufacturing process,” converting building containing cooker into a rendering 

plant, and did not prevent recovery on policy, under St. 1927, § 202.06, subds. 1(c), 

2, requiring building to be located on farm and used primarily for farm purposes, 

ere grease and tallow extracted by cooker and sold in open market were merely 
incidental to operation of farm. 
(For other cases, see Insurance, Dec. Dig. § 319[1].) 
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2, INSURANCE—TEMPORARY USE OF FARM BUILDINGS WITHOUT 
INSURED’S KNOWLEDGE FOR MANUFACTURING TALLOW, DIS- 
CONTINUED BEFORE LOSS, HELD NOT TO PREVENT RECOVERY 
ON FIRE POLICY (St. 1927, § 202.06, subds. 1(c), 2). 

In action to recover under mutual fire policy covering farm buildings, use of 
building by subtenants in operating cooker to obtain grease and tallow, if contrary 
to policy and St. 1927, § 202.06, subds 1(c), 2, limiting insurance to farm buildings 
not used for manufacturing, did not prevent recovery where use was merely tem- 
porary, not changing character of buildings, and did not contribute in any way to 
fire loss, but was discontinued two years before loss, and subletting was without 
knowledge or consent of insured or insurer; such use merely suspending policy 
which was automatically reinstated when use was discontinued 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 

Appeal from a judgment of the Circuit Court for Milwaukee County; Hon. 
August E. Braun, Judge. 

Action by the Blue Mound Farm Supply Cummues against the Farmers’ Mutual 
Fire Insurance Company of the Town of Wauwatosa. Judgment for plaintiff, and 
defendant appeals. Affirmed.—[By Editorial Staff.] 

Action begun October 22, 1925. Judgment entered November 23, 1927. 

The action was brought by the plaintiff, a Wisconsin corporation, against the 
defendant, a town mutual fire insurance company of Milwaukee county, Wis., to 
recover damages resulting from a fire loss covered by defendant’s policy. The 
defendant denies liability under said policy, and claims that the policy was voided 
by the use of the premises insured for purposes contrary to the provisions of the 
policy and the statutory provisions of law relating thereto. 

The case was tried by the court without a jury, and following are, substantially, 
its findings of fact: 

“(3) That the plaintiff duly applied to the defendant for a policy of fire 
insurance upon its buildings so located, and pursuant thereto the said defendant’s 
agent personally inspected, examined, and learned the uses and purposes of the same 
and prepared the written application for such policy upon the printed form furnished 
by the defendant and therein described such buildings and fixed their dimensions 
and location, respectively, upon a plat in said application and placed the insured 
value upon each thereof and noted thereon that the farm was occupied by a tenant. 
The plaintiff properly signed the application, and thereafter and on the 9th day of 
December, 1920, the said defendant duly executed and delivered to the plaintiff its 
policy of insurarice No. 6699, wherein and whereby, for value received, it insured the 
said farm buildings against loss by fire, as follows: 

Sheep shed 

Cattle-hog barn and cooker 

Cattle and hog barn 

Brood barn 
—until the 9th day of December, 1925. 

“(4) That by the issuance of said policy plaintiff became a member of defend- 
ant; that in consideration of the insurance applied for, plaintiff gave an undertaking 
set forth in the application binding itself to pay its pro rata share of necessary 
business expenses of defendant and of losses and damages by fire or lightning 
sustained by any member of defendant; that the plaintiff, as an insured member of 
defendant, carried and sustained such liability over four years from the date of the 
policy to the time of the fire and paid all of the assessments made against it and 
had fully complied with all its obligations in that respect. 


“(5) That, on the afternoon of April 14, 1925, a fire, originating in some box 
cars on the railroad track crossing said farm south of said buildings, spread to and 
totally destroyed three of said buildings, viz, the sheep shed, the cattle-hog barn and 
cooker, and the cattle and hog barn, so insured for a total sum of $3,800; that the 
other insured building, the brood barn, was not damaged. 

“(6) That the plaintiff duly and promptly notified the defendant of said fire; 
that the defendant’s officers inspected and examined the premises and loss and denied 
all liability under the policy. 

“(7) That at and before the date of said policy, one Babich, as tenant, had 
operated the said farm, consisting of 112% acres, and used the said ‘farm and build- 
ings to raise various crops, cattle, sheep, poultry, and a large number of hogs, 
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requiring the use of the ‘cooker’ covered by said policy, to properly prepare food 
for the hogs; that he continued so to do until the latter part of 1921 when hog 
cholera killed most of the hogs, and the cooker was not ae after the fall of 1922: 
that said tenant, wholly without the knowledge or consent of the plaintiff, some 
time in April and May, 1922, permitted Slafsky and Kamasar to attempt to operate 
the ‘cooker’ to render tallow and grease from butcher’s scraps and packer’s waste, 
which proving unsuccessful because not adaptable, was abandoned after a month 
to a month and a half, during which time only one quanity of tallow was made and 
disposed of; that this operation terminated some two years prior to the fire and 
in a way contributed to the fire loss or increased the hazard or risk under said 
policy. 

“(8) That in the summer of 1922, a year and a half before the fire, this tenant 
without plaintiff’s knowledge sublet the small ‘brood barn’ building to one Schultz, 
who had it about two months and rendered a small quantity of tallow on a small 
stove installed by him in the building, which use in no way contributed to the fire 
loss or increased the hazard or‘risk under the policy; that this building was not 
burned, and no claim is involved for the insurance thereon. 

“(8a) That for the preparation of food for said hogs said Babich procured 
garbage and waste from several hotels in Milwaukee and from Soldiers’ Home and 
cooked it in said cooker; that incidental to and as a by-product from cooking said 
garbage and waste a quantity of tallow and grease was rendered which was sold 
upon the open market. 

“(8b) That the rendering of tallow and grease by said Slafsky and Kamasar, 
and also by said Schultz, was without the knowledge or consent of the defendant, its 
officers, or agents. 

“(9) That the buildings insured were not ‘so altered or * * * appropriated, 
applied, or used to or for the purpose of carrying on or exercising therein any trade, 
business, or vocation, which, according to the by-laws and conditions, class of 
hazards or rates,’ as set forth in the policy, as to increase the hazard under the 
policy; that the clause quoted from is the only clause in the policy under which the 
defense was relied upon; that no change in the location of said buildings was ever 
made which changed the class of such buildings by increasing the risk, which said 
classes are set forth in the policy.” 

Conclusions of Law. 

“(1) That the plaintiff has kept and observed all the requirements of the policy 
upon their part; that the buildings insured were properly farm buildings and the 
subject of binding insurance, under the defendant’s charter and the laws of this 
state pertinent thereto. 

“(2) That no use of the insured or destroyed buildings by the plaintiff or by 
the tenant or by the subtenants with or without the knowledge of plaintiff constituted 
a breach of the insurance policy. 

“(3) That the defendant, having over a period of more than four years accepted 
and retained the benefits of the contract, and the contract having been wholly 
executed on the part of the plaintiff, is estopped from asserting any defense of ultra 
vires in this action. 

“(4) That the plaintiff is entitled to judgment herein for the sum of $3,800 and 
interest thereon at the legal rate from April 14, 1925, the date of the fire, the 
defendant having denied all liability, together with the costs and disbursements 
herein.” 

Judgment having been entered in accordance with the foregoing findings of 
fact and conclusions of law, the defendant has prosecuted this appeal. Further 
facts will be found in the opinion. 

Gilbert J. Davelaar, of ‘Milwaukee, for appellant. 


Thomas H. Gill and Walter Drew, both of Milwaukee, for respondent. 

DoerFter, J. The buildings in question were expressly designed to serve the 
purpose of farm structures. There was a sheep shed, two cattle and hog barns, and 
a brood shed. The very names of these buildings, located upon a farm of 112 acres, 
suggest that they are structures used in and connected with the operation of a farm. 
It is commonly known that farms are used for a variety of purposes. Some farms 
are primarily used for the raising of grain or corn; others are known as dairy 
farms; and still others are utilized for the raising of live stock to be sold upon 
the market. It is also commonly known at the present time that farmers are ac- 
customed to utilize their soil for the growing of crops to be fed to the cattle raised 
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upon the farm; that for economy’s sake everything that is available and suitable for 
food of cattle is utilized. In the instant case, the plaintiff corporation was composed 
of stockholders who were owners of large hotels in the city of Milwaukee, and the 
idea was conceived by them to use the waste products of the hotels, after being 
properly treated, as food to be fed to hogs to be raised upon the farm. With this 
idea in view, they leased the premises to a tenant by the name of Babich, who 
operated the farm, and in one of the large cattle and hog barns a large cooker was 
installed, five feet in diameter and twelve feet in depth. On an average four wagon- 
loads of this waste product were delivered to the farm daily, dumped into this 
cooker, and there treated by steam for a definite period of time, with the result that 
the greases, and tallow were extracted from the waste, and such grease and tallow 
were then sold upon the open market, and the balance of the waste was used as 
food for the hogs. : 

[1] Under the facts thus stated, it was claimed by defendant’s counsel that the 
operation of this cooker constituted a manufacturing process, and converted the 
cattle and hog barn containing the cooker into a rendering plant, in contravention 
not only of the Statutes of the state of Wisconsin applicable to town mutual fire 
insurance companies, but also of the provisions of the policy and the by-laws of the 
company. The testimony, however, clearly discloses that the main purpose of the 
tenant in operating the cooker was to obtain the necessarv food in the operation of 
his hog farm, and that the extraction of the grease and tallow was a mere incident in 
the operation of the farm, and not the principal object and purpose in the utilization 
of this waste. There are few economic farms anywhere in the country where a 
similar process is not used to a greater or lesser extent, depending largely upon the 
nature and amount of the live stock raised upon the farm and the area of the farm 
itself. The record discloses ample evidence supporting the findings of the court to 
the effect that the production of the grease and tallow which was sold in the open 
market constituted a mere incident to the operation of the farm and the utilization 
of the buildings thereon. In other words, the character of the buildings as farm 
buildings had not undergone a substantial change. 

Counsel for the defendant relies largely upon O’Neill v. Pleasant Prairies 
Mutual Fire Ins. Co., 71 Wis. 621,38 N. W. 345, and Luthe v. Farmers’ Mutual 
Fire Ins. Co. of Ripon, 55 Wis. 543, 13 N. W. 490. In the O’Neill Case a loss 
occurred in the destruction by fire of a building erected on a single acre of ground, 
leased for the purpose of operating an incubator for hatching chickens by artificial 
means and rearing them for the market. The building was insured in a town mu- 
tual fire insurance company, and, action having been brought under the policy to 
recover the loss, this court held that such building was not a farm building within 
the meaning of section 2, c. 421, of the Laws of 1885, and therefore was not insur- 
able by a town insurance company. The court held that: 

“The company had no power to effect this insurance, under the above statute, 
unless the insured building is a ‘farm building’ within the meaning of the statute.” 

Furthermore, it is said in the opinion that the corporation had never specially 
authorized its directors to insure buildings of this class. The court rests its opinion 
mainly upon the view adopted by it that the building in question did not constitute a 
“farm building,” as that term is ordinarily used. It is further said in the opinion 
that the place where the building was located was not a farm, and that the operators 
of the hatchery could not be deemed as farmers. The hatching of chickens by 
artificial means at the time of the rendition of this opinion was quite a novelty. 
Had these chickens been hatched by natural means, the court evidently would have 
arrived at a different conclusion, for it must be agreed that the premises can be 
deemed a farm and the building a farm building, if they are used exclusively for 
Taising chickens for the market. 


Since the opinion in the O’Neill Case the process of farming has undergone 
marked changes; in fact, the improvements in buildings and appliances contained 
therein have largely kept pace with the improvements in all other matters of human 
endeavor, and whether this court will adhere to the decision in the O’Neill Case, 
under present conditions and circumstances, is somewhat problematical. But even 
in 1888, when the O’Neill*Case was decided, farmers ordinarily used waste material 
derived both from the operation of their farm and the farm household and material 
obtained from other sources, after treating it in a manner similar to that which was 
applied to the waste in the instant case, as food for cattle and hogs, so that the 
O'Neill Case can hardly be deemed to be applicable to the instant case. 
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In the Luthe Case, supra, the plaintiff had taken out a policy of insurance in the 
defendant company upon his home, which was subsequently converted into a school- 
house and occupied for the purposes of conducting a school. Section 10 of chapter 
103 of the Laws of 1872 and section 1931 of the Revised Statutes prohibited town 
insurance companies from insuring schoolhouses without a majority vote of the 
members, and it was there held that, inasmuch as the dwelling house was converted 
into and used as a schoolhouse, the issuance of such policy was, under the Statutes, 
void and ultra vires. That case certainly has no application to the instant case, and 
it can make no difference whatever whether the building originally was designed 
and used as a schoolhouse, where there was no compliance with provisions of the 
Statutes, or whether it was subsequently converted into a schoolhouse and then used 
for the purposes of a school. 

[2] For a period of about one and one-half months in the year 1922, the cooker 
contained in the cattle and hog barn was sublet to a firm known as Slafsky & 
Kamasar, to enable them to render grease and tallow out of meat scraps obtained 
from packing houses and butcher shops. The venture proved unsuccessful and was 
abandoned. In the same year the brood shed was also sublet to a subtenant named 
Schultz, who upon a small stove rendered a small quantity of grease and tallow, 
and at the end of one and one-half to two months this operation was also discon- 
tinued. The use of the buildings mentioned by these subtenants did not contribute 
in any way to the fire loss. The subletting in each instance was without the knowl- 
edge or consent of either the plaintiff or the defendant. It is the position of defend- 
ant’s counsel that the use of the two buildings mentioned for the purposes aforesaid 
converted them into a rendering plant for manufacturing purposes, and that the 
policy was thereby avoided. 

Section 202.06, subd. 1(c), of the Statutes of 1927, provides as follows: 

“No property shall be insured in any such city or village except farm property 
or detached dwelling houses and contents, or barns or buildings used in connec- 
tion with such dwelling house and not used for trade or manufacturing, and the 
contents of such barns or outbuildings.” 

Section 202.06, subd. 2, provides as follows: 

“No such corporation shall insure any property other than detached dwellings 
and their contents, farm buildings and their contents, live stock in possession, use or 
running at large, farm products on premises and farming tools, implements and 
machinery; providing that it may, when its directors shall be so authorized at any 
annual meeting, insure property in any of the following classes, in an amount not 
exceeding ten thousand dollars on any single risk, to wit: (1) County stores, (2) 
schoolhouses, (3) town and society halls, (4) churches, (5) country hotels, (6) 
water mills, (7) blacksmith shops, (8) cheese factories, (9) creameries, and the 
contents of any such buildings.” 

The policy itself contains the following provision: 


“And it is further agreed that, in case the above-mentioned premises shall at 
any time after the making and during the time this policy would otherwise continue 
in force be so altered, or be appropriated, applied, or used to or for the purpose of 
carrying on or exercising therein any trade, business, or vocation, which according 
to the by-laws and conditions, class of hazards, or rates hereto annexed, would in- 
crease the hazard, unless it be so appropriated, applied, or used, this policy shall 
cease and be of no force or effect.” 

The Statutes here quoted are identical with the provisions of the Statutes of 
1919 (section 1931) in existence at the time when the policy herein was issued, and 
have not been changed excepting as to matters of no consequence in this case. A 
reading of the Statutes thus quoted clearly manifests that the Legislature intended 
to prohibit, under subdivision 1(c), the use of the buildings therein referred to for 
the purpdses of trade or manufacture, and that no intention with respect to a pro- 
hibition is referred to, under subdivision 2. The only apparent restriction, if any, 
with respect to the buildings referred to in subdivision 2 consists of the requirement 
that the buildings be located upon a farm, and that they be used primarily for farm 
purposes, from which it would appear to follow that a temporary use of these 
buildings for other than farm purposes, as was done by the subtenants, would not 
avoid the policy, especially where such use had been entirely discontinued for a 
period of nearly two years, and where it in no manner contributed to the loss. But, 
even assuming that such use by the subtenants was contrary to the provisions of the 
policy and of the by-laws of the company, and was in contravention of the provisions 
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of the Statutes, where as here, the use was merely temporary and such as not to 
change the character of the buildings, and no express words of forfeiture are used, 
such use will merely work a suspension of the policy for the time being, and when 
such use is discontinued the policy automatically is reinstated. In Cooley on Insur- 
ance, p. 2934, it is said: 

“It is a principle established by weight of authority that a temporary breach of 
a stipulation or condition in a policy to which there is not attached a specific forfei- 
ture, and which breach did not exist at the time of the fire and of the loss, will not 
defeat a recovery upon the policy” (citing numerous authorities in various 
jurisdictions ). 

It is further said by the foregoing author: 

“Thus, where a policy prohibits a certain change in the premises, a violation of 
such provision does not totally avoid the policy, but merely suspends it during such 
prohibited change” (citing numerous authorities). ‘As a necessary corollary to the 
doctrine of suspension of risk is the additional rule that on the termination of the 
increased risk the policy reattaches, with all its original force and effect.” 

The doctrine with respect to suspension of a policy, as stated by Cooley and 
fortified by authorities, appears to be in accordance with the tendency of modern 
judicial decisions. It is also in accordance with the provisions of the standard fire 
insurance policy of the state, which establishes the public policy of the state gen- 
erally. It would operate as a manifest injustice to hold that the policy became 
forfeited under the circumstances of this case, where there was a mere partial 
temporary use of the building in question by the subtenants for purposes other than 
farm purposes, and without the knowledge of the assured, especially where such use 
had been totally discontinued for a period of about two years prior to the occurrence 
of the fire, and where such use did not substantially change the character of the 
buildings as farm buildings, and where it in no manner contributed to the loss. 


This leads to the conclusion that the judgment of the lower court must be 
affirmed. 


Judgment affirmed. 
Vinje, C. J., took no part. 
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LYON v. TRAVELERS’ PROTECTIVE ASS’N OF AMERICA. 

Circuit Court of Appeals, Fourth Circuit. April 10, 1928. 
No. 2687. 
25 Federal Reporter (2d) 596. 

2. INSURANCE—INSURED’S DEATH BY RUPTURE OF BLOOD VESSEL 
WHILE DRIVING AUTOMOBILE FROM WOODS BACK INTO ROAD 
HELD NOT ACCIDENTAL, BUT RESULT OF VOLUNTARY OVER- 
EXERTION. 

Death of insured by rupture of blood vessel while driving heavy automobile back 
into road from woods, into which he had driven on dark, rainy night, held not 
caused by external, violent, and accidental means, within accident benefit certificate. 
but by “voluntary overexertion,” expressly excepted thereby. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


3. INSURANCE—THEORY THAT BURSTING OF BLOOD VESSEL, RE- 
SULTING IN INSURED’S DEATH, AS CAUSED BY BEING 
THROWN AGAINST WHEEL OF AUTOMOBILE, HELD MERE 
CONJECTURE, INSUFFICIENT TO SUPPORT RECOVERY ON 
ACCIDENT BENEFIT CERTIFICATE. 

Theory that bursting of blood vessel, resulting in insured’s death, was caused 
by his being thrown against wheel of automobile he was driving, from woods back 
into road he had missed, held mere vague conjecture, insufficient to support recovery 
on accident benefit certificate, in absence of proof that he complained of any violent 
blow, or that any bruise or other evidence thereof appeared on his body. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

In Error to the District Court of the United States for the Middle District of 
North Carolina, at Greensboro; Johnson J. Hayes, Judge. 

Action by Roberta T. Lyon against the Travelers’ Protective Association of 
America. Judgment of nonsuit, and plaintiff brings error. Affirmed. 

R. C. Kelley and Chas. A. Hines, both of Greensboro, N. C. (Peacock, Dalton 
& Lyon, of High Point, N. C., and Hines, Kelly & Boren, of Greensboro, N. C., on 
the brief), for plaintiff in error. 

Oscar L. Sapp, of Greensboro, N. C. (King, Sapp & King, of Greensboro, 
N. C., on the brief), for defendant in error. 

Before Parker and Northcott, Circuit Judges, and Soper, District Judge. 

Parker, Circuit Judge. This was an action at law, instituted by Roberta T. 
Lyon, as plaintiff, against the Travelers’ Protective Association of America, a fra- 
ternal benefit society incorporated under the laws of Missouri. The purpose of the 
action was to recover on an accident insurance contract in the sum of $10,000 issued 
on the life of her husband, in which she was named as beneficiary. At the conclu- 
sion of the testimony the trial judge granted a motion to nonsuit, and entered 
judgment dismissing the action. The correctness of this ruling is the only question 
presented by the assignments of error. For convenience, we shall refer to the 
parties as plaintiff and defendant, as they appeared in the court below. 


By the certificate of membership under which plaintiff’s husband was insured, 
the constitution and by-laws of the association were incorporated into the contract 
between the parties. Article XIII, section 1, thereof contained the following pro- 
visions, viz. : . 

“The association will pay for bodily injuries causing disability, loss of either 
hand, foot, arm, leg, sight of either eye, or death only in those cases where the 
injury causing the disability * * * or death is caused by external violent and 
accidental means independently of all other causes, and is the sole cause of the death 
or * * * disability, and shall independently of all other causes immediately, 
continuously, and wholly disable the member from transacting any and every kind 
of business pertaining to his occupation, or shall be the sole cause of his death, 
* * * within six months after such injury. This association shall not be liable, 
in case of injuries, fatal or otherwise, inflicted by a member in good standing on 
himself while sane or insane, or injuries of which there are no visible marks upon 
the body (the body itself not being deemed such a mark in case of death), nor 
shall the association be liable in case of * * * death * * * or disability, 
when caused wholly or in part by any bodily or mental infirmity or disease, dueling, 
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fighting, wrestling, or in acting as an aviator or balloonist, or soldier or sailor, by 
participation in war or riot, or in aeriak navigation or aeronautics of any kind, either 
as passenger, Operator, or assistant, or in public or agreed automobile racing, or 
by wrecking, mining, blasting, the moving or transportation of gunpowder or 
dynamite or other explosive substances, murder, disappearance or hazardous ad- 
venture; nor shall the association be liable for injury causing death, loss of either 
hand, foot, arm, leg, sight of either eye or disability resulting from an altercation or 
quarrel, voluntary overexertion (unless in a humane effort to save human life), 
voluntary or unnecessary exposure to danger, or to obvious risk of injury.” (Italics 
ours.) 

By section 7 of the same article it was provided that no action against the 
association for the recovery of any claim arising under a certificate of membership 
or the constitution and by-laws should be sustained unless commenced within six 
months after the refusal of the association to pay same. It was admitted on both 
sides that the action was instituted more than 6 months and less than 12 months 
after the association refused payment. The contention of defendant was that the 
death of plaintiff's husband was not covered by the provisions of the by-laws 
quoted above, and that the action could‘not be sustained, because not instituted 
within 6 months after rejection of the claim. 

The facts established with regard to the death of insured were as follows: 
On the night of December 2, 1925, he attended a supper given by one of his friends 
at a country lodge near High Point, N. C. This lodge was a considerable distance 
from the main highway, and was reached by a new dirt road, which had been cut 
through the woods. It had been raining all day, and the road was slippery, and the 
loam in the woods was wet and soft. After the supper, insured, with a number of 
his friends, attempted to return to High Point. He was driving a heavy sedan 
automobile, and in the rain and darkness of the night he missed the road and drove 
out into the woods, a distance of 100 feet or more. When he discovered his pre- 
dicament he attempted to drive back into the road, but the softness of the loam 
and the presence of stump holes made the driving very difficult. To handle the car 
under such circumstances required great exertion; and as a result of this exertion 
insured, who was a stout, heavy man, ruptured a blood vessel, which resulted in his 
death shortly thereafter. 

[1, 2] Upon these facts we think that the court below properly nonsuited 
plaintiff. Viewing the evidence in the light most favorable to plaintiff, as we must 
on a motion to nonsuit, we do not think that it furnished any substantial proof that 
the death of the insured resulted from external, violent and accidental means, but, 
on the contrary, showed that it was the result of a cause expressly excepted, viz. 
voluntary overexertion. It is perfectly clear, we think, that the rupture of the 
blood vessel was not caused by any external thing such as a blow or fall. Not only 
was there no evidence of such blow or fall, but there was no evidence of any bruise 
which could have been caused thereby, or of any complaint by insured of receiving 
same, although he was. complaining of feeling sick and of his lungs filling with 
blood. On the other hand, there is clear evidence of violent exertion on his part, 
and that the rupture of the blood vessel occurred while he was engaged in such 
exertion. Under these circumstances, we do not think that his death could be said 
to have been caused by external, violent, and accidental means, within the protection 
of the benefit certificate. Rock v. Travelers’ Ins. Co., 172 Cal. 462, 156 P. 1029, L. 
R. A. 1916E, 1196; Feder v. Iowa State Traveling Men’s Ass’n, 107 Iowa, 538, 78 
N. W. 252, 43 L. R. A. 693, 70 Am. St, Rep, 212; Lehman v. Great Western Acci. 
Ass’n, 155 Iowa, 737, 133 N. W. 752, 42 L: R. A. (N. S. 562; Shanberg v. Fidelity 
& Casualty Co. (C. C. A. 8th) 158 F. 1,19 L. R. A. (N. S.) 1206. 


Plaintiff relies particularly upon U. S. Mutual Accident Ass’n vy. Barry, 131 
U.S. 100, 9 S. Ct. 755, 33 L. Ed. 60, and Mutual Life Ins. Co. y. Dodge (C. C. A. 
4th) 11 F. (2d) 486. But we think that neither of these cases is in point. In the 
Barry Case insured was injured by jumping from a platform, and there was no 
question that the injury was caused by means which were external; i. e., the con- 
tact with the earth. The case was submitted to the jury on the question as to 
whether anything accidental occurred during the act of jumping, from the time 
deceased left the platform until he landed upon the ground. In the Dodge Case 
the death of insured resulted from the administration of novocaine, a drug as to 
which insured unknown to himself and the attending physician, had an idiosyncrasy 
or hypersusceptibility. There was no question in that case that the death was 
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caused by means which were external and violent. The only question was as to the 
accidental element. We held that the death was:caused by accidental means, jn 
that the element of accident inhered in the administration of the novocaine to a 
body possessed of hypersusceptibility, in ignorance of the fact that such hypersus- 
ceptibility existed. 

In this case both the accidental and external elements are lacking from the 
means which produced death. Death was caused, not by the fact that deceased 
accidentally or unintentionally got off the road, but by the fact that he overexerted 
himself in trying to get back into the road. It resulted, not from a blow or other 
cause from without, but from exertion from within, a matter arising and manifest- 
ing itself within the insured’s own body. If the automobile had fallen into a ditch, 
and insured, in trying to lift it out, had burst a blood vessel, no one would contend 
that death was caused by external or accidental means. We see no difference in 
principle between such case and the case at bar. 

[3] It is suggested that the bursting of the blood vessel may have been caused 
by the insured being thrown against the wheel of the car, when it would drop into 
stump holes; but he did not complain of any violent blow, no bruise or other 
evidence thereof appeared upon his body, and the theory that he may have received 
such blow is nothing but vague conjecture, entirely insufficient to support a recovery. 
On the other hand, the evidence overwhelmingly supports the theory that the rup- 
ture of the blood se was caused by voluntary overexertion, a cause expressly 
excepted in the policy. 

[4] Even though.the burden was upon the defendant to show that the death 
was from a cause within the exception, there can be no doubt of the duty of the 
court to direct a verdict or grant a nonsuit in favor of the party upon whom rests 
the burden of proof, where the evidence is all one way and reasonable men could 
not differ as to the conclusion to be drawn therefrom. N. Jacobi Hardware Co. v. 
Vietor (C. C. A. 4th) 11 F. (2d) 30; Angelo v. Lamborn (C. C. A. 4th) 2 F. (2d) 
854; North Penn. R. R. v. Commercial Bank, 123 U. S. 727, 8 S. Ct. 266, 31 L. Ed. 
287; 26 R. C. L. 1062, 1075. The nonsuit was proper, therefore, because the plaintiff 
failed to show that the death of insured was due to external and accidental means, 
and also because the evidence showed that it was caused by voiuntary overexertion. 

Having reached the conclusion that upon the evidence plaintiff was not entitled 
to recover, whether her suit was instituted in time or not, it is manifestly not 
necessary that we decide whether the provision of the by-laws is valid which re- 
quires that suit be instituted within six months. 

For the reasons stated, we think that the judgment of nonsuit should be and 
same accordingly is affirmed. 


TRAVELERS’ INS. CO. OF HARTFORD, CONN., v. BERGERON. 
Circuit Court of Appeals, Eighth Circuit. March 31, 1928. 
No. 7969. 
25 Federal Reporter (2d) 680. , 

1. WITNESSES—PRIVILEGE AS TO COMMUNICATIONS BETWEEN 

PATIENT AND PHYSICIAN IS PURELY STATUTORY (CODE IOWA 

1924, § 11263). 

Privilege as to communications between patient and physician is governed 
purely by Code Iowa 1924, § 11263, since there is no such privilege at common law. 

(For other cases, see Witnesses, Dec. Dig. § 184[1].) 


2. WITNESSES—PRIVILEGE REGARDING COMMUNICATIONS _ BE- 
TWEEN PATIENT AND PHYSICIAN EXTENDS ONLY TO FACTS 
COMING TO PHYSICIAN’S KNOWLEDGE DURING EXISTENCE OF 
ia OF “PHYSICIAN” AND “PATIENT” (CODE IOWA 1924, 

1126 
Privilege as to communications between patient and physician under Code Iowa 

1924, § 11263, extends only to facts coming to physician’s knowledge during exist- 

ence of relation of phy sician and patient, and physician may testify to facts observed 

or learned as to person’ s condition before such relation existed, or after it had ceased 

to exist; a “patient” being a person under medical or surgical treatment, and a 

“physician” being one who practices the art of healing disease and of preserving 

ealth. 
(For other cases, see Witnesses, Dec. Dig. § 209.) 
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3. WITNESSES—STATUTE RELATING TO PRIVILEGED COMMUNICA- 
TIONS BETWEEN PATIENT AND PHYSICIAN, BEING IN DEROGA- 
TION OF COMMON LAW, SHOULD BE STRICTLY CONSTRUED 
(CODE IOWA 1924, § 11263). 

Code Iowa 1924, § 11263, relating to privileged communications between physi- 
cian and patient, being in derogation of common law, should not be construed to 
apply to matters of evidence not coming clearly within its provisions. 

(For other cases, see Witnesses, Dec. Dig. § 185.) 

4. WITNESSES—KNOWLEDGE OF PHYSICIAN, OBTAINED AS RESULT 
OF POST MORTEM EXAMINATION, HELD NOT TO BE “PRIVI- 
LEGED COMMUNICATION” (CODE IOWA 1924, § 11263). 

Knowledge of physician, obtained as result of a post mortem examination, held 
not to be “privileged communication,” within meaning of Code Iowa 1924, § 11263, 
and court erred in excluding physician’s testimony concerning facts discovered in 
such examination, in action on policy of accident insurance. 

(For other cases, see Witnesses, Dec. Dig. § 212.) 

In Error to the District Court of the United States for the Northern District 
of lowa; George C. Scott, Judge. 

Action by Freda Bergeron against the Travelers’ Insurance Company of Hart- 
ford, Conn. Judgment for plaintiff, and defendant brings error. Reversed and 
remanded, with instructions. 

Vail E. Purdy, of Sioux City, Iowa (J. C. Gleysteen and Snyder, Gleysteen, 
Purdy & Harper, all of Sioux City, Iowa, on the brief), for plaintiff in error. 

David F. Loepp, of Sioux City, lowa (Clay H. Jensen, of Sioux City, Iowa, on 
the brief), for defendant in error. 

j ae Walter H. Sanborn and Lewis, Circuit Judges, and Phillips, District 

udge. 

Puiwurps, District Judge. Freda Bergeron (hereinafter called plaintiff) 
brought this action against the Travelers’ Insurance Company of Hartford, Conn., 
to recover upon a policy of accident insurance. This policy, among other things, 
provided that the insurance company would pay to the plaintiff, as beneficiary, the 
sum of $7,500 in the event the death of Lisle Bergeron, the insured, should be 
“effected directly and independently of all other causes, through external, violent, 
and accidental means.” The pleadings presented the issue of whether the death of 
the insured resulted from accidental cause within the meaning of the policy. 

Lisle Bergeron, the insured, for a period of six or seven years prior to April 7, 
1925, had been accustomed to the moderate use of intoxicating liquor, commonly 
called gin, which he concocted himself. On April 7, 1925, after making some gin in 
his accustomed way, the insured drank about six ounces of such gin. A short time 
thereafter he became ill, collapsed, and passed into a state of coma. He: remained 
unconscious until April 9th, when death ensued. The total alcoholic content of such 
gin was 45.60 per cent. “Of this 5.23 per cent. was wood alcohol, and the balance 
grain alcohol. When the insured became stricken, Dr. P. E. Keefe, a duly licensed 
and regularly practicing physician and surgeon, was called to attend him. Dr. 
Keefe had the insured removed to St. Joseph’s Hospital in Sioux City, Iowa, and 
there continued to treat the insured until his death. y 

At the trial, Dr. Keefe was called as a witness for the plaintiff. In answer to a 
hypothetical question, which recited the foregoing facts and other facts material to 
the inquiry, Dr. Keefe gave his opinion that the wood alcohol contained in the drink 
of gin was sufficient, independently of all other causes, to cause the death of the 
insured, and that the death of the insured was caused by “acute toxic poisoning, 
apparently wood alcohol.” . 

Dr. A. C. Starry, a duly licensed and practicing physician, was called to testify 
in behalf of the defendant. He testified that he was the pathologist at St. Joseph’s 
Hospital at Sioux City, Iowa, and had under his charge and supervision the clinical 
laboratory of the hospital in which clinical laboratory work was done for the pa- 
tients at the hospital. Plaintiff showed that Dr. Keefe caused samples of the urine, 
of the blood, and of the spinal fluid of the insured, while the latter was a patient in 
the hospital, to be sent to the clinical laboratory for analysis, and that an analysis of 
each of such samples was made in the clinical laboratory under the supervision and 
direction of Dr. Starry. 


Dr. Starry further testified that he did not see the insured during his last illness ; 
that he made no examination of him to determine the cause of such illness prior to 
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death, and had nothing to do with the treatment administered; that after the death 

of the insured, at the request of Dr. Keefe, he made an autopsy on the body of 

a Bergeron; and that the purpose of such autopsy was to determine the cause of 
eath. 

The defendant then offered to show by the witness Dr. Starry facts discovered 
and ascertained by him from such post mortem examination. The plaintiff objected 
to this evidence upon the ground that it was a disclosure of a privileged communica- 
tion between patient and physician, and inadmissible under the provisions of section 
11263 of the 1924 Code of Iowa. The learned trial judge sustained this objection. 

The defendant then made the following offer of proof: 

“Mr. Purdy: The defendant now offers to prove, by the testimony of Dr. A. C. 
Starry, that in making the autopsy of the body of Lisle Bergeron he discovered that 
there was in the brain of said Lisle Bergeron, attached to the surface of the left 
thalamus and projecting into the right ventricle, a small tumor mass about the size 
of a small cherry, and that there was stretched over this tumor across the upper 
surface thereof a small blood vessel, the wall of which adjacent to the tumor, had 
become atrophied and weakened and made thinner, and that this blood vessel had 
ruptured at the point where it had so become weakened, and that as a result of said 
rupture a hemorrhage had occurred into the ventricles of the brain, and that as a 
result of said rupture there was—there were clots of blood in the left lateral ven- 
tricle, and the right lateral ventricle was filled with clotted blood, and the third and 
fourth ventricles were filled with blood; that the meninges contained a large amount 
of hood, and a large amount of clotted blood filled arachnoid spaces; that the 
condition so found resulted from said rupture, and was such as to be necessarily 
fatal; that no other cause for the death of said Lisle Bergeron was discovered in 
said post mortem examination; that the weakening and thinning out of the wall of 
said blood vessel adjacent to said tumor was detected by a microscopic examination 
of said blood vessel; that the tumor discovered was of a kind with which the 
growth is progressive, and was such that in time it must have necessarily resulted in 
the rupture of said blood vessel sooner or later; that the condition so discovered 
was discovered solely as a result of performing an autopsy in the usual manner, and 
without any information or knowledge on the part of the witness at the time of 
performing said autopsy of the prior condition of Mr. Bergeron before his death, 
and that the condition so discovered was such that in the opinion of the witness a 
fatal result from said condition would in his opinion have come about from said 
condition described no matter what other information he might have had relative to 
Lisle Bergeron during his lifetime, or during his last illness, and that in view of the 
condition so found in said autopsy death could not have resulted from any other 
cause than the tumor, the stretching of the blood vessel and weakening of its walls 
by the tumor and the rupture and hemorrhage resulting therefrom, and that if the 
said Lisle Bergeron prior to his death had been suffering from any other affliction or 
disease which might have caused his death, but of which no evidence was discovered 
on the autopsy, it is nevertheless in the opinion of the witness impossible for any 
doctor to say in view of the findings made on the autopsy that the conditions there 
discovered were not a part and a vital part of any of the cause or causes resulting 
in his death.” 

Like objection was made to the offer of proof. The court sustained this objec- 
tion and the defendant duly excepted thereto. 

The trial resulted in a verdict for the plaintiff for the sum of $8,362.50 and the 
costs of the action. Judgment was entered on the verdict, and this is a writ of error 
therefrom. 

The insurance company assigns as error the ruling of the trial court rejecting 
the offer of proof above set out. 

Section 11263, Code of Iowa 1924, provides: 


“11263. Communications in Professional Confidence. No practicing attorney, 
counselor, physician, surgeon, or the stenographer or confidential clerk of any such 
person, who obtains such information by reason of his employment, minister of the 
gospel or priest of any denomination shall be allowed, in giving testimony, to dis- 
close any confidential communication properly intrusted to him in his professional 
capacity, and necessary and proper to enable him to discharge the functions of his 
office according to the usual course of practice or discipline. Such prohibition shall 
not apply to cases where the party in whose favor the same is made waives the 
rights conferred.” 
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[1] The privilege as to communications between patient and physician is purely 
statutory, there being no such privilege at common law. 5 Wigmore on Evidence 
(2d Ed.) § 2380. Statutes establishing such privilege have been adopted in many 
ies. 5 Wigmore on Evidence (2d Ed.) § 2380, p. 202. The purpose of such sta- 
tutes is encourage the patient to make full disclosure to the physician, of all 
facts requisite for the latter to know in order to enable him to prescribe and adminis- 
ter proper treatment, by removing any fear on the part of the patient that the 
physician may thereafter make public such facts in giving testimony as a witness. 
The end which the statute purposes to attain is proper treatment of the patient. In 
re Bruendl’s Will, 102 Wis. 45, 78 N. W. 169; Battis v. Chicago, R. I. & P. Ry. 
Co., 124 Iowa, 623, 100 N. W. 543, 545, 546; Jacobs v. City of Cedar Rapids, 181 
Iowa, 407, 164 N. W. 891, 894; Clark v. State, ex rel. Sumney, 8 Kan. App. 782, 61 
P. 814; State v. Dean (Utah) 254 P. 142, 143; Missouri Pac. Ry. Co. v. Castle (C. 
C. A. 8) 172 F. 841, 845. 

In Bruendl’s Will, supra, the court said: 

“The purpose of the statute * * * is to facilitate and make safe full and 
confidential disclosure by patient to physician of all facts, circumstances, and symp- 
toms, untrammeled by apprehension of their subsequent enforced disclosure and 
publication on the witness stand, to the end that the physician may form a correct 
opinion, and be enabled safely and efficaciously to treat his patient.” 

In Battis v. Railway Co., supra the court said: 

“All will agree that the manifest purpose of this statute is to make it possible 
for every person to fully and freely consult with a physician, or submit himself to 
the examination of such physician, without anticipation or fear that the confidence 
reposed may be broken in upon by a subsequent examination of the physician as a 
witness in some form. of legal proceeding. * * * 

“If the physician assumes to advise or treat, he should be put in possession of 
all facts necessary or material to enable him to do so properly. If the patient ac- 
quiesce, he should have the right to, and should, communicate freely and fully, with- 
out fear of exposure or of having his confidence made common property. It was to 
this end that the statute was enacted.” 

Professor Wigmore, in his work on Evidence (2d Ed.) vol. 5, § 2382, says: 
“The confidence which is protected is that only which is given to a professional 
physician during a consultation with a view to a curative treatment; for it is that 
relation only which the law desires to facilitate.” 

Accordingly, it has been held that there is no privilege as to information ac- 
quired by a physician through the examination of a person unless such examination 
is made in contemplation of and as a preparation for professional treatment. 5 Wig- 
more on Evidence (2d Ed.) § 2383; Battis v. Ry. Co., supra, 124 Iowa, 623, 100 N. 
W. 546; Clark v. State supra; James v. State, 124 Wis. 130, 102 N. W. 320; Union 
Pacific R. Co. v. Thomas (C. C. A. 8) 152 F. 365, 367; Blossi v. Chicago & N. W. 
Ry. Co., 144 Iowa, 697, 123 N. W. 360, 366, 26 L. R. A. (N. S.) 255. 

In the case last cited, the court said: 

“It is a mistake to assume that a physician cannot testify in any case to which 
his patient is a party. He is only forbidden to testify when he obtains information by 
reason of his employment to confidential communications intrusted to him in a pro- 
fessional character, and necessary and proper to enable him to discharge his duties.” 

[2] The privilege extends only to facts coming to the physician’s knowledge 
during the existence of the relation of physician and patient, and a physician’ may 
testify to facts observed or learned as to a person’s condition before such relation 
existed or after it had ceased to exist. Arnold v. Ft. Dodge, D. M. & S. R. Co., 186 
Iowa, 538, 173 N. W. 252, 255; McGinty v. Brotherhood of Railway Trainmen, 166 
Wis. 83, 164 N. W. 249, 252; Cherpeski v. Great Northern Ry. Co., 128 Minn. 360, 
150 N. W. 1091, 1092; 40 Cyc. 2382. 

Whether facts coming to the knowledge of a physician as the result of an auto- 
piscal examination are privileged communications within the meaning of such sta- 
tutes is a question upon which the authorities are not in accord. In the following 
cases, such facts have been held not to be privileged: Chadwick v. Beneficial Life 
Ins. Co., 54 Utah, 443, 181 P. 448; Borosich v. Metropolitan Life Ins. Co., 191 Wis. 
239, 210 N. W. 829; Carmody v. Traction Co., 43 App. D. C. 245, Ann. Cas. 1916D, 
706; Ossenkop v. State, 86 Neb. 539, 126 N. W. 72. See, also, 5 Wigmore on Evi- 
dence (2d Ed.) § 2382, at page 213. In the following cases such facts have been 
held to be privileged: Thomas v. Byron Twp., 168 Mich. 593, 134 N. W. 1021, 38 
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L. R. A. (N. S.) 1186, Ann. Cas. 1913C, 686; Mathews v. Rev. Health.& Accident 
Ins. Co. (Ind. App.) 157 N. E. 467. The question apparently has never been decid- 
ed by the Supreme Court of Iowa. 

Webster defines a patient as “a person under medical or surgical treatment.” 
“A ‘physician’ is one who practices the art of healing disease and of preserving 
health.” State v. Beck, 21 R. I. 288, 291, 43 A. 366, 367; 21 R. C. L. p. 352, § 2. The 
relation of physician and patient arises when the professional service of the physic- 
ian is accepted by the patient for the purpose of treatment. Battis v. Ry. Co., 124 
Iowa, 623, 100 N. W. 543, 546; Peterson v. Phelps, 123 Minn. 319, 143 N. W. 793, 
Ann, Cas. 1915A, 257; 21 RB. C. 1. p. 875, 376, 3 22. 

[3, 4] A deceased body is not a patient. The relation of physician and patient 
ends when the death of the patient ensues. To hold that facts discovered through 
an autopsy are privileged communications within the meaning of the statute will not 
effectuate what we conceive to be its manifest purpose, namely, to obtain full dis- 
closure to the physician in order to enable him to properly treat the patient. Treat- 
ment cannot avail after death. On the other hand, to hold that facts obtained by a 
physician through an autopsy are not privileged communications will not, in our 
opinion, in any wise prevent the accomplishment of the purpose for which the sta- 
tute was enacted. The foregoing must be true, unless it can be said that a sick per- 
son will be deterred from calling a physician because of fear that, if death ensues, 
such physician will probably perform an autopsy and disclose the facts obtained 
through such autopsy. We think it altogether unlikely that such a fear would deter 
a sick person from securing the services of a physician. As a matter of fact, an 
autopsy is much less likely to follow in cases where the deceased person has had the 
services of a physician during his last illness. Where the deceased person has no 
physician during such illness, the public authorities are more likely to require an 
autopsy, and facts disclosed at an autopsy held at the instance of the public authori- 
ties are of course not privileged. It follows that facts obtained at an autopsy are 
neither within the letter nor the spirit of the statute; they are not within the letter 
because they are obtained after the relation has ceased; they are not within the 
spirit because keeping them secret will not in any wise accomplish the purpose for 
which the statute was enacted. This statute is in derogation of common law. In 
many cases it will close the door to the best possible evidence on the issue of fact 

resented for determination. It should not, therefore, be construed to apply to mat- 
ers of evidence not coming clearly within its provisions. Missouri Pac. Ry. Co. v. 
Castle (C. C. A. 8) 172 F. 841, 845. 

Of course, where the physician who performs the autopsy was the physician of 
the deceased person during the latter’s lifetime, such physician, in disclosing the 
facts obtained through the autopsy, must not be permitted either directly or indirect- 
ly to disclose facts which come to him when the professional relation existed. In 
this case, no such danger exists. Dr. Starry obtained no facts during the lifetime of 
Bergeron. The proffered testimony related solely to facts which Starry discovered 
through the autopsy. In our opinion the trial court erred in refusing to admit 
Starry’s testimony concerning such facts. 


The cause is reversed and remanded, with instructions to grant the insurance 
company a new trial. 












































PEEK et al. v. NEW YORK LIFE INS. CO. 
(No. 38904.) 
Supreme Court of Iowa. May 15, 1928. 
219 Northwestern Reporter 481. 

1. INSURANCE—DISABILITY CLAUSE, PROVIDING FOR WAIVER OF 
PREMIUMS AND PAYMENT OF TENTH OF FACE OF POLICY ON 
EACH ANNIVERSARY DURING INSURED’S LIFETIME, HELD NOT 
TO — PAYMENT ON ANNIVERSARY AFTER INSURED’S 
DEATH. 

Disability clause providing for waiver of premiums, commencing with next 
‘anniversary of life policy after receipt of proof of total disability, and payment ot 
one-tenth of face of policy one year after such anniversary and each anniversary 
thereafter during insured’s lifetime and continued disability, held not to require 
payment of such sum on anniversary after insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
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2. INSURANCE—DISABILITY BENEFIT HELD NOT APPORTIONABLE’ 
ON INSURED’S DEATH BEFORE POLICY ANNIVERSARY ON 
WHICH OTHERWISE PAYABLE. 

Annual premium for total and permanent disability benefits under limited pay- 
ment life policy being single for entire benefit, consisting of waiver of premium 
and promise to pay one-tenth of face of policy on each anniversary thereof during 
insured’s lifetime, cannot be apportioned on insured’s death before anniversary on 
which benefit would otherwise be payable. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from District Court, Marshall County; B. F. Cummings, Judge. 

Action for disability benefit provided for by a policy of life insurance. Judg- 
ment for plaintiff. Defendant appeals. Reversed. 

Carr, Cox, Evans & Riley, of Des Moines, for appellant. 

C. H. E. Boardman, of Marshalltown, for appellees. 

Moruinc, J. The insured suffered total disability preceding her death for 
which her executor made proof. Defendant paid the life insurance, but refused to 
pay the disability benefit, for the reason that the benefit was by the terms of the 
policy payable only on the specified anniversary of the policy occurring during the 
lifetime and continued disability of the insured, and was not payable, either in 
whole or in part, if the insured was not living on such anniversary. Plaintiff's 
claim is “that, as Elsie Peek paid in advance for disability protection for one year, 
she is entitled to that protection; that the contract means that said disability amount 
will be paid on the anniversary date, which merely fixed the time of payment and is 
not a limitation on liability.” 

The policy is a limited payment life insurance policy for $2,000 (with provision 

for doubling in specified cases). It requires payment of annual premiums of $99.38. 
One section provides that, whenever the company receives proof— 
“before default in the payment of premium, that the insured, before the anniversary 
of the policy on which the insured’s age at nearest birthday, if 60 years, and subse- 
quent to the delivery hereof, has become wholly disabled by bodily injury or disease, 
so that he is and will be presumably thereby permanently and continuously pre- 
vented from engaging in any occupation, * * * then 

“1. Waiver of Premium.—Commencing with the anniversary of the policy next 
succeeding the receipt of such proof, the company will on each anniversary waive 
payment of the premium for the ensuing insurance year, and, in any settlement of 
the policy, the company will not deduct the premiums so waived. * * * 

“2. Life Income to Insured.—One year after the anniversary of the policy next 
succeeding the receipt of such proof, the company will pay the insured a sum equal 
to one-tenth of the face of the policy and a like sum on each anniversary thereafter 
during the lifetime and continued disability of the insured. Such income payments 
shall not reduce the sum payable in any settlement of the policy. The policy must 
be returned to the company for indorsement thereon of each income payment. * * * 
The annual premium for the total and permanent disability benefits is $3.46, and is 
included in the premium. * * * Any premium due on or after the anniversary 
of the policy on which the age of the insured at nearest birthday is 60, shall be 
reduced by the amount of premium charged for the disability benefits.” 

By the terms of the policy, the $2,000 is payable to a named beneficiary. 

The date of the policy is December 18, 1917. Insured was then 37 years old. 
Insured was totally disabled from December 12, 1924, to the date of her death, 
which occurred November 4, 1925. Proper proof for the disability claim was made. 
Plaintiff (executor of the estate of the insured) sued for $200. The court awarded 
re evidently a pro rata for that part of the year during which the insured 
ived. 

[1] The ultimate question is whether, in case of the death of the insured before 
the anniversary on which a benefit would be otherwise payable, her estate is entitled 
either to the one-tenth of the policy or to an apportionment of it. 

A separate and distinct premium is paid for the disability benefits; namely, 
$3.46, leaving $95.92 for the life insurance premium. The provision for disability 
benefits is severable from the life insurance. This is apparent from the stipulations 
that the payments shall not reduce the sum payable in settlement of the policy; that 
the annual premium for the disability benefits is $3.46; that the payment of premium 
for benefits ceases at 60. 

The total and permanent disability benefits consist, not only of the annual 
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payments of one-tenth of the policy, but also of the waiver of premiums. J s 
therefore paid for both the life income and for the waiver a cana whet 
proportion of the $3.46 is attributable to the waiver of premiums and what to the 
life income cannot be ascertained from the policy. The premium is waived on the 
anniversary at the beginning of the year, and necessarily and finally for the full 
year. The life income to the insured of a sum equal to one-tenth of the -olicy is 
to be paid “on each anniversary thereafter during the lifetime and continued dis- 
ability of the insured.” The payments are annual. They date from the policy’s 
anniversary next succeeding the disability, not from the beginning of the total 
disability. They are payable on an anniversary. There is no provision for payment 
of an unmatured installment, none for prorating an installment in the event of death 
or cessation of disability. The company agrees to “pay the insured.” There is no 
provision for paying the disability benefit to the estate, though, of course, if the 
payment becomes a matured obligation in the lifetime of the insured, the adminis- 
trator would have the right to collect it. 

In this connection we may refer also to the third paragraph of the disability 
clause, which reads: 

“3. Recovery from Disability—The company may at any time and from time to 
time, but not oftener than once a year, demand due proof of such continued dis- 
ability, and upon failure to furnish such proof, or if it appears that the insured is 
no longer wholly disabled as aforesaid, no further premium shall be waived nor 
income payments made.” 

By this provision, when the disability ends, no further premiums are to be 
waived and no further payments made. No exception is made in case the disability 
ends between anniversaries. : 

The plaintiff argues that the specified anniversary is merely the pay day for 
the income payment; that the $3.46 is paid for a full year’s insurance; that a con- 
struction whereby the insured, if she died one day after the dating anniversary, or 
lived until one day before the maturing anniversary, would not be entitled to the 
income payment or any part of it, is unreasonable. 

As has been said, the $3.46 pays for the two benefits, the waiver of premiums 
as well as the life income. Under the policy, there might have been a waiver of 
14 annual premiums of $99.38 each, and a liability for 20 or more annual income 
payments of $200 each. The ratio of the extra premium to the possible liability is 
suggestive of a circumscribed risk. 

The payment is to be made on each anniversary “during the lifetime” and 
“during the continued disability” of the insured. The ordinary meaning of the 
language is plain—an anniversary “during the lifetime and continued disability of 
the insured.” Death ends “the lifetime.” It ends the “continued disability.” 
Subsequent anniversaries are not “during the lifetime,” and not during “the con- 
tinued disability.” The payment provided for is, like the premium, an entire one, 
“a sum equal to the one-tenth of the face of the policy and a like sum on each 
anniversary. * * *” 

We are of the opinion that the disability clause cannot be construed to require 
the company to pay one-tenth of the policy on an anniversary which happens not 
“during the lifetime” or not during the “continued disability” of the insured, but 
happens after insured is dead, and after the disability is ended. A®tna Life Ins. Co. 
v. Barber, 36 Ga. App. 721, 138 S. E. 80. May the benefit be apportioned? 

[2, 3] As has been noted, the consideration, $3.46, is single for the entire benefit, 
consisting of waiver of premium and promise to pay the life income. The premium, 
$3.46, is for the entire year for both. There is no basis in the contract for appor- 
tioning the consideration. The general rule is that, if the consideration is single 
and not apportionable, the contract is single or entire, and not apportionable. We 
discover no good ground for imputing an intent that the benefit should be appor- 
tioned, and no reason to think that such was the intention or is a fair interpretation 
of the policy. Pacific Timber Co. v. Windmill & Pump Co., 135 Iowa, 308, 112 
N. W. 771; Murphy v. Williamson, 180 Iowa, 291, 163 N. W. 211; Galt v. Provan, 
131 Iowa, 277, 108 N. W. 760; B. F. Sturtevant Co. v. Le Mars Gas Co., 188 Iowa, 
5a4: 176 NN. W.. 38: 6 B.C... BS 1S -<. 5 Bis 2. 9; yor. 

Reversed. 

Stevens, C. J., and Faville, De Graff, Albert, and Wagner, JJ., concur. 





Southern Surety Co. v. Solomon 


SOUTHERN SURETY CO. v. SOLOMON. (No. 7173.) 
Court of Civil Appeals of Texas. Austin. March 14, 1928. 
4 Southwestern Reporter (2d) 599. 

4. INSURANCE—WHERE INSURED CLAIMED HIS RELEASE OF ACCI- 
DENT INSURER WAS GIVEN ON INSURER’S AGREEMENT TO PAY 
HIS DEBT TO THIRD PERSONS, SUCH PERSONS HELD NECES- 
SARY PARTIES TO INSURED’S ACTION ON POLICY. 

Where insured, suing on accident policy, alleged that written release discharging 
insurer from liability was void because obtained from him by fraud, duress, threats, 
and undue influence, in that insurer’s agent agreed to pay insured’s debt to third 
persons in consideration of insured’s accepting a smaller sum in settlement of policy, 
held that such third persons were necessary parties to the action, notwithstanding 
their disclaimer of any interest in policy or in the cause of action and their assign- 
ment to insured of any interest therein. 

(For other cases, see Insurance, Dec. Dig. § 624[5].) 


12. INSURANCE—FINDING ON SPECIAL ISSUE THAT SETTLEMENT 
WAS INDUCED BY OVERREACHING, PRESSURE, THREATS, AND 
UNDUE INFLUENCE HELD IN IRRECONCILABLE CONFLICT WITH 
FINDING THAT INSURED WAS ABLE TO EXERCISE OWN 
JUDGMENT. 

Jury’s affirmative answer to special issue whether insured was induced to make 
settlement with insurer by overreaching, pressure, threats, and undue influence held 
in irreconcilable conflict with its affirmative answer to issue whether insured was 
able to exercise his own free and intelligent judgment in determining advisability of 
making settlement. 

(For other cases, see Insurance, Dec. Dig. § 670.) 


13. INSURANCE—ANY MISREPRESENTATIONS AS TO AMOUNT OF 
INSURED’S INCOME IN APPLICATION HELD NOT TO AFFECT 
RISK NOR BAR RECOVERY ON ACCIDENT POLICIES (Rev. St. 1925, 
arts. 5043, 5045). 

Under Rev. St. 1925, arts. 5043, 5045, representations made by insured in his 
application for insurance as to amount of his income, if false, held not to affect 
risk nor bar recovery on accident policies. 

(For other cases, see Insurance, Dec. Dig. § 299.) 


Appeal from District Court, Hays County; M. C. Jeffrey, Judge. 

Action by C. L. Solomon against the Southern Surety Company. Judgment 
for plaintiff, and defendant appeals. Reversed and remanded for new trial. 

oe & Barrett, of San Antonio, and R. E. McKie, of San Marcos, for 
appellant. 

Will G. Barber and T. C. Johnson, Jr., both of San Marcos, for appellee. 

Baucu, J. Suit was upon a health and accident insurance policy issued to 
appellee by appellant company. On December 28, 1923, appellee, Solomon, lost one 
foot through accidental means and under the terms of said policy was insured 
against such loss in the sum of $2,500. He admitted payment to him by appellant of 
the sum of $833.33 and sued for the balance due, claiming interest, penalty, and 
attorney’s ‘fees. Appellant set up as a defense a written release executed by 
appellee, discharging it from all liability under said policy, and alleged payment to 
Solomon pursuant thereto of $833.33. By supplemental petition, Solomon pleaded 
that said settlement was void because obtained by overreaching, pressure, threats, 
undue influence, and by misrepresentation and fraud, among other things, in the 
following respects: That while he was still ill in the hospital at San Marcos from 
his accident and the amputation of his foot as a result thereof, H. W. Lake, the 
claim adjuster of appellant, came to him to adjust his claim against appellant com- 
pany in which Solomon held a policy for the principal sum of $5,000; thet said Lake 
represented to him that he had authority also from Misses Bessie and Agnes Maney 
of San Antonio, Tex., to whom Solomon then owed about $6,000, to settle the 
indebtedness they held against him, and that, if appellee would accept $2,500 in 
settlement of both policies, he (Lake) would settle the $6,000 owed by him to the 
Maney sisters, thus saving him at least $1,000, and that, because of such agreement, 
which Solomon alleged was fraudulently made, with no intention on the part of 
Lake to carry out, and for the other reasons alleged, he was induced to execute 
the settlement agreement, and turn over his policies to said adjuster. 
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The trial was to a jury on special issues, hereinafter considered, on replies to 
which the trial court rendered judgment in favor of Solomon, from which the 
surety company has appealed. Other facts pertinent to the issues raised will be set 
forth in the discussion of those issues. 

The first contention made by appellant, raised in the trial court by plea in 
abatement, is that the Maney sisters were, under appellee’s own pleadings, necessary 
parties to this suit. Appellant took their depositions, and in their testimony they 
each disclaimed any interest in said policy sued upon. And upon the hearing on 
said plea in abatement appellee introduced a written instrument executed by them, 
disclaiming any interest in appellee’s cause of action, and assigning to him whatever 
interest therein, if any, might appear to exist in their favor. 

[1, 2] It is well settled that all parties who have a direct interest in the subject- 
matter of a suit, and whose interest will necessarily be affected by any decree tnat 
might be rendered therein, are necessary parties. Cotton v. Coit, 88 Tex. 414, 31 
S. W. 1061; Waldrep v. Roquemore, 60 Tex. Civ. App. 138, 127 S. W. 248; Alex- 
ander v. Alexander (Tex. Civ. App.) 265 S. W. 1072; Hardin v. Hardin (Tex. Civ. 
App.) 1 S. W. (2d) 708. In the instant case Solomon admitted that he executed 
the written release, and that he had received the $833.33 on the policy sued upon. 
Unless said release is set aside, Solomon admittedly could not recover anything 
further on his policy. Ignoring, on this point, the questions of overreaching, duress, 
etc., appellee pleaded and testified that the consideration for its execution was two- 
fold, payment of the $833.33 on this policy, and a further oral agreement made 
with him by Lake that Lake would with the $5,000 still due Solomon under said two 
policies settle and satisfy the entire indebtedness of approximately $6,000 due by 
him to the Maney sisters. As stated in Mathonican v. Scott & Baldwin, 87 Tex. 
398, 28 S. W. 1064: 

“It is the settled rule of this court, and of most of the courts of the American 
States, that when one for a valuable consideration agrees with another to pay the 
debt of that other person to a third person, such agreement inures to the benefit of 
the third party, who may maintain an action thereon.” 

[3] It was not necessary that such contract between Solomon and Lake with 
reference to appellee’s indebtedness to the Maney sisters should have been in writing, 
or even that they should have acquiesced in or approved same. Bank of Garvin v. 
Freeman, 107 Tex. 523, 181 S. W. 187; Hill v. Hoeldtke, 104 Tex. 600, 603, 142 
S. W. 871, 40 L. R. A. (N. S.) 672. 

It may be contended that an agreement by Lake to “settle in full the claims of 
the Misses Maney” was not such an assumption by him of said indebtedness as to 
make him primarily liable thereon within the rule announced in Bank v. Freeman, 
supra. But whether so or not it was, if made, a binding contract for a valuable 
consideration, which Solomon could enforce against the surety company, even 
though it required payment by it of the full $6,000 to the Misses Maney, and one in 
which the Maney sisters had an interest, if they chose to assert it, at least to the 
extent of the $5,000 withheld by the adjuster for purposes of payment to them 
under the terms of said agreement. 


[4] Under such facts alleged by the appellee, which are deemed to be estab- 
lished as to him for the purposes of the trial (Crosby v. Bonnowsky, 29 Tex. Civ. 
App. 455, 69 S. W. 212), we think that the Maney sisters were necessary parties to 
the suit. Not being parties, they would not be bound by the judgment rendered. 
Nor do we think, as insisted by appellee, that their disclaimer in their depositions, 
nor their assignment filed in the hearing on said plea in abatement, obviated the 
necessity of their being made parties. Such disclaimer and assignment relate to the 
policy sued upon and to the cause of action asserted by appellee against appellant. 
The cause of action, if any, however, which may have accrued to the Maney sisters 
under appellee’s allegations, could not have arisen from the policy in suit but would 
have been based upon the oral contract referred to and which did not vest in them 
any interest in the policy itself. 

[5, 6] Appellant’s second contention is that the trial court erred in refusing to 
submit to the jury the requested issue as to whether a good-faith controversy 
between appellant and appellee over appellant’s liability for any sum on said policy 
existed at the time the settlement agreement was made. Appellant denied liability 
in any sum on the ground both of misrepresentation of material facts in appellee's 
application, and on the ground that the injury was self-inflicted. It is well settled 
that issues raised by the pleadings and proof, when requested, should be submitted. 
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However, the question of a good-faith controversy between insured and insurer at 
the time of settlement: is applicable, as we understand the rule, only when failure of 
consideration for payment by the insurer of less than the full amount of the policy 
is raised. In the instant case, appellee did not assail said settlement agreement for 
failure of consideration, but relied upon fraud, duress, etc., to set aside such settle- 
ment. If appellee established his allegations of fraud, etc., appellant’s plea of good 
faith became immaterial, and made the submission of that issue unnecessary. If he 
failed to establish his allegations on those issues, we understand him to admit that 
such settlement was valid and binding. In either event it was not necessary to 
submit the issue requested. 

[7] Special issues Nos. 2 and 3 submitted to the jury were as follows: 

“(2) Was the plaintiff induced to make the settlement with H. W. Lake by 
overreaching, pressure, threats, and undue influence, in manner substantially as 
alleged in his pleading? You will answer ‘He was’ or ‘He was not,’ as you may 
find the facts to be.” The jury answered: “He was.” 

“(3) Was the plaintiff induced to make the settlement with H. W. Lake by 
misrepresentation and fraud in manner substantially as alleged in his pleading? 
You will answer ‘He was’ or ‘He was not,’ as you find the fact to be.” The jury 
answered: “He was.” : 

Appellant seasonably objected to these issues and the trial court’s charge 
thereon, first, because of failure to define to the jury any of the terms used therein; 
second, because issue No. 2, in particular was multifarious, and submitted to the 
jury at least three distinct issues of fact in one question; and, third, because the 
court referred the jury to plaintiff's pleadings to define or determine what was the 
meaning of the terms used. 

Clearly the trial court erred in failing to define the terms used. Article 2189, 
R. S. 1925, provides, among other things, that: 

“In submitting special issues the court shall submit such explanations and 
definitions of legal terms as shall be necessary to enable the jury to properly pass 
upon and render a verdict on such issues.” 

This statute is clear, and should be followed. Special issues Nos. 2 and 3 
‘ contained such legal terms. “Overreaching” should, as to its legal consequences, 

have been defined. “Pressure” and “threats” import duress, and become a question 
of law (Coleman v. Coleman [Tex. Civ. App.] 293 S. W. 701), requiring explana- 
tion to the jury. “Undue influence” also has a well-defined legal signification which 
should have been defined. Smith v. Smith (Tex. Civ. App.) 153 S. W. 918. The 
same is also true of the terms “misrepresentation” and “fraud,” used in special 
issue No. 3. Wortman v. Young (Tex. Civ. App.) 221 S. W..662. These terms 
have come to have a fixed legal meaning which an ordinary person would not readily 
understand, necessitating, therefore, their explanation by the court. Robertson et 
al. v. Holden (Tex. Com. App.) 1 S. W. (2d) 570. 


_ . [8] In reply to appellant’s second objection, appellee contends that the issues 
included in special issue No. 2, complained of as being multifarious, are presented 
conjunctively, and not disjunctively, and that, as pleaded and as sustained by his 
testimony the controlling issue was, not whether any one of such separate questions 
of overreaching, undue influence, etc., existed, but whether, as the result of all of 
them combined, Solomon was improperly induced to make said settlement. And 
also that as presented it imposed a heavier burden on appellee, requiring him to 
establish the affirmative of all of said issues before the jury could find as it did, and 
that therefore appellant cannot complain. Any one of the grounds embodied in 
said special issue would have been sufficient, if it existed, to set aside the settlement 
agreement. The pleadings set them all up in gneral terms. The evidence as to 
whether any of them existed was conflicting. Under such circumstances there can 
be no doubt that Solomon could have complained of such submission, and could 
have required the court to submit them separately. If, however, he chose not to 
tely upon any one of them, but upon all of them combined as inducing an improper 
settlement, and such was his basis of recovery, and under such theory and under 
said charge he assumed a more onerous burden than was otherwise required of him, 
notwithstanding the provisions of article 2189, R. S. 1925, we are not prepared to 
say that appellant can complain. 


(9, 10] Nor was it necessary for appellant to tender proper charges on the 
questions raised. It was sufficient to call the trial court’s attention to such defects 
by a proper objection thereto. It then became the duty of the trial court to correct 
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the error and give a proper charge upon the matters complained of. The appellant 
was not required to prepare and submit charges on issues on which the plaintiff 
relied to recover against it. Austin Gaslight Co. v. Anderson (Tex. Civ. App.) 
262 S. W. 136. The rule as announced by our Supreme Court in Gulf, C. & S. F. 
Ry. Co. v. Conley, 113 Tex. 472, 260 S. W. 561, 32 A. L. R. 1183, is that, where the 
trial court fails to submit any particular issue, the complaining party must have 
tendered a special charge thereon in order to avail himself of such error upon appeal; 
but, where the trial court undertakes to charge upon or submit such issue, and 
submits a defective or erroneous charge thereon, a proper objection thereto is 
sufficient to preserve the matter on appeal. Robertson et al. v. Holden, supra. 

A proper definition or explanation of the legal terms used in said special issues 
would have sufficed for a proper guidance of the jury without referring them to 
the plaintiff’s pleadings, and renders unnecessary here any further discussion of that 
question raised by appellant. 

Propositions 6 and 7 which assert insufficiency of appellee’s pleadings to present 
issues of fraud, duress, or undue influence are without merit, and are overruled. 

[11] In propositions 8, 9, and 10 it is insisted that there was no evidence in 
legal contemplation to support a finding that appellee was induced to make said 
settlement agreement by duress, by undue influence, or by fraud. Appellant devotes 
much of its brief to these contentions, and cites numerous authorities in support of 
them. In. view of a reversal on other grounds, we refrain from discussing the 
evidence further than to say that, under all the facts and circumstances of the case, 
the evidence was sufficient to go to the jury on all of these issues. In passing upon 
such question, we are concerned with its contradictions, its probative force, or the 
credibility of the witnesses. That was the jury’s sphere, and, unless reasonable 
minds could not differ on the deductions to be drawn from the evidence as a whole, 
the appellate court will not interfere. Barron v. Ry. Co. (Tex. Com. App.) 249 
S. W. 825; Dunlap v. Oak Cliff Pharmacy Co. (Tex. Civ. App.) 288 S. W. 236; 
Buchanan v. Davis (Tex. Civ. App.) 300 S. W. 989. Nor is it necessary here to 
define or discuss what may or may not in the instant case have constituted duress, 
undue influence, or fraud. The question of what are proper definitions of these 
terms is not before us. 

[12] Appellant’s next contention is that the answer of the jury to special issue 
No. 4 is in such irreconcilable conflict with their answer to special issue No. 2 that 
no judgment can be based thereon. Special issue No. 4 was: 


“Under all the conditions then existing, was plaintiff, at the time of the settle- 
ment with H. W. Lake, in condition to, and able to, exercise his own free and 
intelligent judgment in determining as to the advisability of making such settlement.” 

The jury answered, “He was.” One of the necessary elements both of duress 
and undue influence is that the complaining party must have been deprived of his 
free and independent judgment and choice, and subjected to the will of another. If 
then, at the time he made the settlement with Lake, his will was overcome by, and 
subjected to, that of Lake, we do not see how it can be said that he was “in condi- 
tion to, and able to, exercise his own free and intelligent judgment” in making such 
settlement. Appellee insists that, though the jury found that Solomon was in 
“condition to, and able to,” use his own’ judgment in the matter, it did not find that 
he did so use it, but, on the contrary, in answer to special issue No. 2, found that 
he did not. The two findings, however, are not in our opinion reconcilable. 


[13] The remaining propositions relate to statements in Solomon’s application 
for said policy with reference to his income claimed by appellant to have been false, 
and to his wife’s testimony with reference thereto. We find no merit in these 
contentions. The jury found that his answers were not false, and further that the 
amount of Solomon’s weekly income was not material to the risk with reference to 
the injury received. Article 5045, R. S. 1925, expressly provides that, if in an 
application a fact is misrepresented which is immaterial, and which does not affect 
the risks, it will not bar a recovery on the policy. And article 5043 provides that 
the question of whether such misrepresentation, if made, was material to the risk 
or contributed to the loss in any manner, is a question of fact to be determined by 
the court or jury. If not material to the risk, their truth or falsity became imma- 
terial. A fixed sum was provided in said policy for loss of a foot by accident, a 
contingency not related to his weekly income. The nature of his employment, or a 
change therein, if misrepresented, might be material to the risk, but the amount of 
his weekly income, so long as he continued in the same employment, would not 
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affect the risk, nor bar a recovery. A®tna Life Ins. Co. v. Claypool, 128 Ky. 43, 107 
S. W. 325; Claypool v. Continental Casualty Co., 129 Ky. 682, 112 S. W. 835; 
Sullivan v. Hartford Fire Ins. Co., 89 Tex. 665, 36 S. W. 73. 

For the reasons stated, the judgment of the trial court must be reversed, and 
the cause remanded for another trial. 

Reversed and remanded. 
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AUTOMOBILE 


FREDERIKSEN v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, 
LIMITED, OF LONDON, ENGLAND, et al. 
Circuit Court of Appeals, Ninth Circuit. April 30, 1928. 
No. 5333. 
26 Federal Reporter. (2d) 76. 

INSURANCE—LIABILITY POLICY, INCLUDING ANOTHER’S USE OF AU- 

TOMOBILE WITH INSURED’S PERMISSION, HELD NOT TO COVER 

ANOTHER’S LIABILITY INCURRED ON UNAUTHORIZED JOY RIDE. 

Where friend of owner of automobile, having received permission to take .it 
for purpose of going to an early furneral, took additional joy ride in afternoon to 
town 40 miles away, driver’s liability for injuries on return trip were not within 
owner’s liability insurance policy, covering liability of person using or operating car 
“with the permission of the named assured,” in action by person injured to recover 
from insurer. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


In Error to the District Court of the United States for the Southern Division 
of the Northern District of California; Adolphus F. St. Sure, Judge. 

Action by Arthur Frederiksen against the Employers’ Liability Assurance Cor- 
poration, Limited, of London, England, and another. Judgment for defendants, 
and plaintiff brings error. Affirmed. 

The owner of an automobile took out combination policies of insurance, one 
provision whereof was that the word “assured,” whenever used, should include also 
any person or persons riding in or legally operating the automobile, and extending 
the provisions of the policy to any person legally operating the same, provided such 
use or operation “is with the permission of the named assured,” or “with the per- 
mission of an adult member of his family.” The policy holder gave to one Bryson, 
his friend, permission to take the car for the purpose of going to an early morning 
funeral in Oakland. Bryson obtained the car, attended the funeral services, and 
went to the cemetery in Oakland. After the funeral was over, he and some of his 
companions used the car in going around in Oakland until about noon. It then oc- 
curred to them that it would be a pleasant afternoon’s and evening’s amusement for 
them to keep the car and drive to Livermore, 40 miles away. Bryson endeavored to 
obtain by telephone the owner’s permission, but was unable to get in touch with him. 
Explaining his further use of the car, he testified, “As long as I was a friend of 
his, and he was a friend of mine, I just took that chance.” About midway on the 
return trip from the joy ride to Livermore, about 6 o'clock in the evening, there was 
a collision with another automobile, and the plaintiff, who was in the latter, was in- 
jured. He recovered a judgment against Bryson, but was unable to satisfy the same, 
and thereupon brought in the court below the present action to recover upon the in- 
surance policies. The companies defended on the ground that Bryson was not using 
the automobile with the owner’s consent at the time or place of the accident. On 
the trial the court granted a motion for a directed verdict in favor of the defendants. 

Frank M. Carr and Stanley R. Sterne, both of Oakland, Cal., for plaintiff in 
error. 

Redman & Alexander, of San Francisco, Cal., for defendants in error. 

Before Gilbert, Rudkin, and Dietrich, Circuit Judges. 

Giteert, Circuit Judge (after stating the facts as above). That the trial court 
properly instructed the jury to return a verdict for the defendants is too plain to 
require discussion. By no permissible construction of the terms of the insurance 
policies can it be held that Bryson at the time of the accident was using the auto- 
mobile with the permission of the insured, or with the permission of any member 
of his family. 

The plaintiff in error relies upon the case of Dickinson v. Maryland Casualty 
Co., 101 Conn. 369, 125 A. 866, 41 A. L. R. 500. But the facts in that case were 
distinctly different from those in the case at bar. The policy in that case protected 
the owner of the automobile and any person driving or legally operating the same, 
“provided such use or operation is with the permission of the named assured.” The 
insured gave permission to another to use the car for the purpose of going home 
and changing clothes. Instead of doing that, he drove first to a saloon, there took 
in three passengers, and drove more than a mile directly away from his home to 
another drinking place, thence to a third place, then started back toward the gar- 
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age, intending to find out on the way whether he still had time to go home and 
change his clothes; if not, to return the car to the garage. The car skidded into 
a tree, and one of the passengers was killed. The majority of the court, two of 
the five judges dissenting, held that, the owner having given permission to another 
to take the car and operate it on the streets of New Haven in order to go to his 
home, it would be an unreasonable curtailment of the permission granted to hold 
that any deviation or departure from the purpose so indicated annulled the permis- 
sion, that the deviations from the permitted use were slight, and in the use of a 
swiftly moving automobile were too unimportant to have attached to them the im- 
port of annulling the protective features of the insurance policy. 

It may be conceded that slight deviations by one who has been permitted by 
the insured to use an automobile for a specified purpose does not destroy the in- 
surer’s liability for injuries to the driver or his guests, but that is far from saying 
that the permission to use an automobile to attend a funeral in the morning in the 
city in which the insured resides carries with it permission to use the automobile 
in the afternoon for a joy ride many miles beyond the city limits. 

The judgment is affirmed. 


FISKE v. NIAGARA FIRE INS. CO. OF NEW YORK (Civ. 4925.) 
District Court of Appeals, Second District, Division 2, California. April 16, 1928. 
266 Pacific Reporter 853. 

1. INSURANCE—QUESTION OF INTENT HELD DETERMINING FACTOR 

IN PROPER CONSTRUCTION OF INSURANCE CONTRACT. 

Question of intent of parties in contract of insurance insuring against theft, 
robbery, and pilferage held determining factor in arriving at proper construction of 
contract. 

(For other cases, see Dec. Dig. § 146[1].) 


2. INSURANCE—POLICY AGAINST “THEFT,” ROBBERY, AND PILFER- 
AGE OF AUTOMOBILE HELD NOT TO COVER LARCENY BY CONDI- 
TIONAL BUYER, ONE OF PARTIES INSURED, BY TRICK OR DE- 
VICE OF WORTHLESS CHECK. 

Parties to insurance contract held, in view of Pen. Code, § 490a, as added by 

St. 1927, p. 1047, § 7, not to have intended by insurance against theft, robbery, and 

pilferage of automobile to include in contract insurance against larceny by trick 

and device such as worthless check, of conditional buyer, one of the parties insured ; 

“theft,” in its ordinary acceptation as distinguished from its legal definition, mean- 

ing the secret, furitive act of feloniously appropriating to one’s own use the prop- 

= of another under cover of darkness or some scheme designed to escape detec- 
10n. 
(For other cases, see Insurance, Dec. Dig. § 425.) 


3. INSURANCE—DOCTRINE THAT POLICY SUSCEPTIBLE OF TWO 
CONSTRUCTIONS WILL BE CONSTRUED FAVORABLY TO INSUR- 
aa NOT BE APPLIED TO MISINTERPRET PARTIES’ INTEN- 
While the Supreme Court recognizes the rule that, where provisions of an in- 

surance policy are reasonably susceptible of two constructions consistent with the 
object of the obligation, one of them favorable to assurer and the other to assured, 
that the one favorable to assured will be adopted, yet it will not extend this doctrine 
to the point where it does violence to the English language or fails properly to 
interpret the minds of the parties. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Stephens, Justice pro tem., dissenting. 

Appeal from Superior Court, Los Angeles County; Frank C. Collier, Judge. 

Action by Willard O. Fiske against the Niagara Fire Insurance Company of 
New York, a corporation. From the judgment, defendant appeals. Reversed. 

David R. Faries, John R. Berryman, Jr., and Edwin Heizman, all of Los An- 
geles, for appellant. 

David D. Stuart. of Los Angeles, for respondent. 

TuHompson, J. This action was brought by the plaintiff against the defendant 
to recover on a contract of insurance, insuring against “theft, robbery, and pil- 
ferage.” The defendant demurred to the complaint on the ground that it did not 
state facts sufficient to constitute a cause of action. The lower court overruled the 
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demurrer, giving the defendant ten days to answer. No answer having been filed 
within the time given, judgment was entered in the sum prayed for, and the defend- 
ant prosecutes this appeal therefrom on the judgment roll. While counsel for the 
parties litigant say the sole question to be decided in this case is whether larceny 
by trick and device is insured against, we feel that we cannot be so limited to a 
purely academic discussion of an abstruse problem, but rather must look to the com- 
plaint to determine in what manner, if at all, the theft is alleged. 

We find that on February 21, 1923, the plaintiff and one Spainhower entered into 
a conditional contract of sale, by the terms of which plaintiff agreed to sell an auto- 
mobile to Spainhower for $400, payable “$140 upon the execution” of the contract, 
and the balance at the rate of $30 per month. Subsequent to the execution of the 
contract, which was also subsequent to the delivery of the check for $140, but prior 
to the delivery of the automobile, the insurance policy was issued by the appellant 
insuring the plaintiff and Spainhower “jointly and severally” against loss occurring 
by reason of “theft, robbery, or pilferage.” Payment of the check of $140 was 
never made, for the reason that Spainhower had no account with the bank upon 
which it was drawn. Spainhower departed with the automobile for “parts unknown,” 
and neither he nor the automobile has ever been located. 

We think the sole question in the case is reasonably stated by counsel, but per- 
haps the opinion may subsequently be cited with more assurance of its proper appli- 
cation if we reframe it to read: The sole question to be solved is whether it was 
the intent of the parties to the insurance policy by using the words “theft, robbery, 
and pilferage” to insure against a larceny by trick and device, by one of the parties 
named as a beneficiary under it, the trick and device having been made use of prior 
to the issuance of the policy. In other words, we are to inquire: What did the par- 
ties contemplate when they used the term “theft,” under all the circumstances sur- 
rounding the making of the contract? Prior to the legislative session of 1927 we 
had no criminal offense in California designated by the word “theft.” Some states, 
however, had previously given to the word “theft,” as we now have done, a statu- 
tory meaning quite different from that sense in which it is popularly employed. We 
need not go farther afield than our own state to illustrate this thought. Prior to the 
passage of the statute shortly referred to there had been a consistent distinction 
marking the offenses of larceny and embezzlement. Last year the Legislature passed 
an act (section 490a, Penal Code [St. 1927, p. 1047, § 7]) which reads: 

“Wherever any law or statute of this state refers to or mentions larceny, embez- 
zlement, or stealing, said law or statute shall hereafter be read and interpreted as 
if the word ‘theft’ were substituted therefor.” 

We might ask the question, was the word in the policy at the time it was used 
intended to be as comprehensive as the definition now given to it by statute? It is 
intimated in Hartford Fire Insurance Co. v. Wimbish, 12 Ga. App. 712, 78 S. E. 
265, and Michigan Commercial Insurance Co. of Lansing v. Wills, o Ind. App. 256, 
106 N. E. 725, that the words “theft, robbery, and pilferage” have the same mean- 
ing when used in an insurance policy as in a prosecution for such offenses. If in 
this instance the word “theft” at the time it was employed by the parties here was 
not intended to include embezzlement, then by which particular statutory or legal 
definition thereunder, if any at all, should it be governed? These questions are 
asked for the purpose of emphasizing the thought that, at least in the absence of a 
statutory definition in this state, the words would more faithfully depict the minds 
of the parties if they receive that meaning popularly and customarily attributed to 
them by laymen. A most interesting and illuminating case upon this subject is And- 
erson v. Hartford Accident Co., 77 Cal. App. 641, 247 P. 507, where it was said that 
the term “highway robbery” should be interpreted according to the customary mean- 
ing it had acquired by “its consistent use throughout the English speaking world.” 

[1] That the question of intent is the determining factor in arriving at the 
Proper construction of the contract before us is evident from the following authori- 
ties upon the subject: 

Buxton y. International Indemnity Co., 47 Cal. App. 583, 191 P. 84, involved 
the construction to be placed upon a policy as altered by a letter written by the in-' 
— to the insured prior to the issuance of the particular policy, reading as fol- 
ows: 

“‘T wish to advise you that the International Indemnity Company will from this 
date extend policies on all cars in which you may have an equity to cover any 
claims arising under the following conditions: * * * (3) If the conditional buyer 
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of an automobile or any member of his immediate family should steal any automo- 
bile insured under our policies and thereby commit a felony, upon warrant being 
secured for the arrest of such party or parties, the company hereby agrees that your 
equity in any automobile insured by this company will be fully protected.’” 

After holding that the letter and the policy constituted one contract, the court 
quite properly held that it was the intent of the parties to the contract of insurance 
thus made to insure against embezzlement of the automobile by the conditional pur- 
chaser in contravention of section 504a of the Penal Code. While it is too well set- 
tled to require citation of authority that the decision can only be read as settling the 
law applicable to the facts then before the court, it is important here to note that 
the intention of the parties was the governing factor in the determination of the 
case. In arriving at this intention, the court made use of dictum that the policy 
without the letter would cover “theft by one having a conditional contract of pur- 
chase, * * * if we concede the possibility of such an offense.” The court also says: 

“It is difficult to imagine how he” (the conditional purchaser) “could commit 
larceny in connection therewith, for this offense involves unlawfulness in taking 
possession. Appellant enlightens us upon this point by arguing that, if the contract 
of purchase was entered into for the purpose of stealing the car, then the original 
possession would be unlawful and the act would be larceny. Jt seems unlikely that 
the plaintiff desired insurance against a situation such as this. The necessary ele- 
ments of such an offense to bring it within the terms of such a policy would be 
most difficult of proofs.” 

We have italicized that portion of the quotation which seems to have an im- 
portant bearing upon the proper construction to be put upon the terms of the policy 
here in question, and in arriving at the intent of the parties when the policy was 
issued, insuring the plaintff and the conditional purchaser jointly and severally 
against loss. 

The case of Delafield v. London & Lancashire Fire Ins. Co., 177 App. Div. 
477, 164 N. Y. S. 221, also approaches the problem from the standpoint of the in- 
tent with which the word “theft” was employed in the policy. It says: 

“While this policy insures against ‘theft,’ it seems clear that it was not the in- 
tention of the parties to the contract of insurance to insure against larceny by trick 
and device; that is, theft, the commission of which involves, as an essential element, 
the deception of the insured, resulting in a surrender of the possession of his prop- 
erty. The term ‘theft,’ as used in this policy, does not include alt forms of larceny 
recognized by law. It does not include a larceny perpetrated, as this was, under the 
form and guisé of a business transaction conducted by the insiired himself.” 

_. We also draw some light from Stuht v. Maryland Motor Car Ins. Co., 90 Wash. 
576, 156 P. 557, where the court was again considering the exact words of this pol- 
icy. It is there said: 

“The words ‘theft,’ ‘robbery,’ and ‘pilferage’ are well understood. They were 
used in this policy in their common and ordinary meaning.” 

Reference may properly be had to two very interesting and instructive cases in- 
volving marine insurance contracts where the word “thieves” was under considera- 
tion, which cases go a long way toward demonstrating that the common or ordin- 
ary meaning of the word is to govern the construction of the instrument. In the 
first case, Atlantic Ins. Co. v. Storrow & Boyd, 5 Paige (N. Y.) 285, the policy con- 
tained a provision insuring against loss by “thieves,” and the question was whether 
the policy was intended to cover a loss by “simple larceny (furtum)” or only one 
perpetrated by open violence, denominated latrocinium by the civil law.” It was 
determined that the policy was not limited to losses from assailing thieves, but also 
covered a loss occasioned by larceny unaccompanied by violence. This was con- 
trary to the view entertained by the English and Continental text-writers and also 
contrary to the statement found in Kent’s Commentaries (14th Ed.) 303, as follows: 

“The theft that is insured against by name, means that which is accompanied 
by violence (latrocinium) and not simple theft; fortum non est casus fortuitus.” 

In commenting upon the decision in Atlantic Ins. Co. v. Storrow & Boyd in the 


re relative to the quotation just given from Kent’s Commentaries, the author 
Says: 


“This decision overrules all the old authorities and text-books, for they all 
apply the term ‘furtum,’ or simple theft, as well as ‘latrocinium,’ or robbery, to as- 
sailants from without the ship, and exclude from the policy simple theft, as not 
being properly a casualty. All the English text-writers follows the same rule, as 
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Malynes (Lex Mer. c. 25), Molloy (de Jur. Mar. b. 2, c. 7, § 7), Beawes (Lex Mer. 
313), Weskett (on Ins. tit. ‘Theft’), Park (30, 31), Millar (145, 146), and Marshall 
(by Condy, i. 243). Park, in his 6th Ed., says that the English law is silent on 
the subject. The decision by Chancellor Walworth may be reasonable, and it is 
according to the popular acceptation of the word ‘thieves,’ but it is against all the 
text authorities, foreign and domestic. It is also in contravention of the principle 
that thefts are not casualties; and it may be a matter of questionable policy whether 
the owners and masters of ships ought to be indemnified against thefts of goods 
under their own care, and occasioned by their own lack of vigilance.” 

The pertinency of the last part of this last quotation to a correct application of 
the law to the facts before us is made apparent when we consider that ordinary 
business precaution would have prevented the acceptance of the check for $140 with- 
out certification of its genuineness. However, the next authority, the case of Amer- 
ican Insurance Co. v. Bryan, 26 Wend. (N. Y.) 563, 37 Am. Dec. 278, is fully as il- 
luminating. For a more thorough understanding of the meaning of the word 
“thieves,” we have concluded to sacrifice somewhat the cause of brevity and quote 
liberally from this case. The policy in question insured against, “pirates, rovers, 
thieves, and barratry of the masters and mariners”; barratry being “a criminal, or 
at least intentionally fraudulent misconduct of the master or mariners towards the 
owner of the vessel.” In the argument of counsel for the respondent, we find the 
following: 

“The word ‘thieves’ has the same meaning in the policy as in all other cases, 
and there is not a word in the English language which has, and has had for centur- 
ies, a more defined, limited, and restricted meaning, both in common use and among 
lexicographers. Walker defines ‘thievish,’ ‘secret, sly, acting by stealth; the robbery 


may be by stealth, yet thievery is by common understanding intended to mean secret, 
private larceny.’” 


Again he says: 

“There seems then no ground for saying that the law limits the meaning of 
the word ‘thieves’ to ‘assailing thieves’—that it changes the meaning of furtum into 
latrocinium. No usage is shown establishing this distinction. On the contrary, the 
word when used in a policy is held by underwriters themselves to have its natural 
and usual meaning. This is evident from the fact that many companies limit their 
liability by excepting loss by thieves or by assuring in express terms against ‘assail- 
ing thieves.’ ” 

The court adopted this reasoning of counsel, and said: 

“This throws us back to examine the older use and meaning of the words 
‘thieves’ and ‘theft.’ They have had a peculiar use in our language. The primary 
meaning, which is now the ordinary one, is that of secret stealing or simple larceny. 
But they had formerly a more general signification, and comprehended robbery or 
violent taking, although that was never the exclusive sense. The signification was 
either an unlawful and guilty taking of property generally, or else and more espec- 
ially a secret taking. Our received transaction of the Bible, that still fresh and liv- 
ing ‘well of English undefiled,’ was but little prior in date to the ascertained use 
of the clause in question, and it abounds in examples of these uses. The original 
words in the New Testament [here occur two Greek words] have respectively the 
precise sense of a ‘secret thief,’ and ‘a robber by force.’ They' are translated indis- 
criminately by ‘thief,’ though the former word is never translated ‘robber.’ When 
the two words occur together, their distinct meanings are marked as ‘he is a thief 
and a robber.’ (John x, 1.) But we read, ‘a certain man fell among thieves,’ lit- 
erally, ‘among robbers.’ Again: ‘Ye have made my house a den of thieyes,’ in mod- 
ern language, ‘a robber’s den’ (spelunca latronum, in the vulgate). 

“At a later date, we find Blackstone, a legitimate English classic, as well as the 
most pleasing and perspicuous of elementary teachers, explaining larceny by theft, 
and he speaks of it as either simple larceny or plain theft, unaccompanied by any 
atrocious circumstances, or else compound larceny, of which robbery is a species. 
It is needless to multiply examples, to show that at whatever period we may fix the 
introduction of this clause in our policies, the words comprehended the largest 
risk of felonious taking, with or without force, secretly or by open assault. Modern 
use has gradually restricted the sense to thieving unaccompanied by violence, but 
at no period do we find any usage of an exclusive signification of robbery only, 
which would not embrace the other meaning.” 

In the case of Spinetti v. Atlas Steamship Co., 80 N. Y. 71, 36 Am. Rep. 579, 
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the bill of lading exempted the company from liability from loss arising by reason 
of “theft on land or afloat” and “barratry of master of mariners.” This cause was 
determined by resolving the intent of the parties, the court citing with approval the 
authority from which we have just quoted. It is obvious that it is just as great an 
error to stretch the word beyond its proper signification as it is to restrict it by un- 
due limitation. Rapalje in his work entitled “Larceny and Kindred Offenses” says: 

“ ‘Larceny’ is derived from the Norman ‘larcyn,’ Latin ‘latrocinium.’ * * *It must 
be done fraudulently and secretly, so as not only to deprive the owner of his prop- 
erty, but also to attempt to leave him without knowledge of tha taker.” 

While this last statement quoted by Rapalje from State v. Ledford, 67 N. C. 
71, may not receive approval as a legal definition, it is instructive upon the common 
or ordinary meaning of the word “theft,” for it is apparently confused with that 
word. Our own word “furtive” is derived from the Latin furtum, and indicates 
the stealthiness or secretiveness inherent in the predecessor of simple theft. Web- 
ster’s New International Dictionary defines thief as “one who steals, esp. stealthily 
or secretly; one who commits theft, or larceny; formerly, also, a robber.” 

[2] We are of the opinion from our investigation of the meaning of the word 
“theft” that it signifies, in its ordinary acceptation, as distinguished from its legal 
definition, the secret, furtive act of feloniously appropriating to one’s own use the 
property of another under cover of darkness or some scheme designed to escape 
detection. Or, to phrase it differently, the word, to the ordinary layman, conveys 
the mental picture of one who secretly takes and carries away another’s property, 
rather than one who deals with cheats and swindles, tricks, artifices, or devices. 

That it was the intention of the parties to the contract to employ the word in its 

ordinary sense is strongly suggested by the fact that they were no¥ satisfied to use 
it in an all-inclusive sense, but also employed the word “robbery” to indicate the loss 
occurring by the use of violence or fear (inherited from the Latin latrocinium) and 
“pilferage” to indicate petty thievery. One of the most potent factors to be con- 
sidered in arriving at the sense in which the word was used in the policy is the 
fact that Spainhower was one of the beneficiaries named in the policy. Had it been 
intended that the contract was to insure the other beneficiary against loss from a 
trick and device used by Spainhower prior to the issuance of the policy, is it not 
more than passing strange that he also should have been insured? A case has been 
called to our attention, to wit, Neal v. Liverpool Ins. Co., 178 App. Div. 730, 165 
N. Y. S. 204, in which it was held that, where the conditional vendor and vendee 
of a motorcycle were both named as beneficiaries in the policy, the conditional seller 
was entitled to recover the balance due on the contract where the loss occurred as 
a result of the conditional purchaser’s stealing the motorcycle himself. No sound 
reason is advanced for the ruling. The intent of the parties is not discussed and 
apparently not considered. A portion of the opinion reads: 
_ “Tam of the opinion that the policy covers the plaintiff's loss. It in effect 
insured each interest separately, namely, that of the plaintiff, the conditional vendor, 
and of Arthur, the conditional vendee, and by its express terms covers theft by 
any person other than such as are expressly excepted by the terms of the policy. As 
to the plaintiff's interest, Arthur is not within this exception.” 

We cannot help but remark that no account is taken of the fact that the per- 
sons who are excepted are those in the employment, service, or household of the 
insured. Even though the facts were not essentially different in the instant action, 
we could hardly accept the foregoing as authoritative. 

In so far as the case of Rush v. Boston Insurance Co., 88 Misc. Rep. 48, 150 
N. Y. S. 457, is concerned, we must bear in mind that, on the strict question as 
framed and limited by counsel, it is prior to the case of Delafield v. London & 
Lancashire Fire Insurance Co., supra, decided by the same department, and, if there 
be no distinction in the two cases, it must be considered as affected by the latter. 
However, the Rush Case is in no way pertinent to the question here under considera- 
tion, for the reason that all the facts said to constitute the larceny were committed 
by one other than a conditional purchaser, and subsequent to the time the policy 
was issued. Furthermore, the judgment for plaintiff against the insurance company 
was reversed because the trial court rejected testimony tending to show that the 
person who took possession of the automobile was acting under an honest belief 
that he was entitled to possession. Therefore this case is of no assistance whatever 
in the determination of our problem. The authority of Overland-Reo Co. v. Inter- 
national Indemnity Co., 115 Kan. 137, 222 P. 122, would be more valuable if it dis- 
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cussed the question under consideration, but the opinion is confined to a considera- 
tion of the question framed by counsel and stated by the court as follows: 

“The defendant contends that the act of Dolson did not constitute a larceny, 
but that the car was procured by false pretense.” 

After determining that the offense was larceny, it is assumed or taken for grant- 
ed that it was covered by the policy without discussion of that question. 

[3] The case of Hill v. North River Ins, Co., 111 Kan. 225, 207 P. 205, 24 
A. L. R. 736, can hardly be accepted by us as authority for the reason that it ex- 
tends the meaning of the word “theft” far beyond its popular or common accepta- 
tion. It is there said: 

“The prevailing rule is that any scheme, whether involving false pretenses or 
other fraudulent trick or device, whereby an owner of property is swindled out of 
it with the preconceived intent of the swindler not to pay for it, is classed as lar- 
ceny, and is punished accordingly.” 

While we recognize the rule that where the provisions of a policy are reason- 
ably susceptible of two constructions consistent with the object of the obligation, one 
of them favorable to the assurer and the other favorable to the assured, that the 
one favorable to the assured will be adopted, we cannot extend this doctrine to the 
point where it does violence to the English language or fails to properly interpret 
the minds of the parties. The case of Illinois Automobile Insurance Exchange v. 
Southern Motors Sales Co., 207 Ala. 265, 92 So. 429, 24 A. L. R. 734, is not helpful, 
for the reason that it was an appeal from an order granting a motion for a new 
trial where a judgment had gone for the defendant; the trial court being of the 
opinion at the time it granted the motion for a new rial that the plaintiff was en- 
titled to recover under a policy containing the words here in question, where the 
purchaser executed notes representing a part of the purchase price secured by a cer- 
tain amount of timber which he claimed to own, but which he did not own. The Su- 
preme Court determined that the purchaser did not consummate a theft of the car, 
and reversed the order granting the motion for a new trial. If the case can be 
considered helpful, it must be taken as denying the doctrine laid down in Hill v. 
North River Insurance Co., supra, to the effect that any false pretense or fraudulent 
trick or device is classed as larceny and constitutes a theft under the policy. We 
are of the opinion that the demurrer should have been sustained. 

Judgment reversed. 

I concur: Works, P. J. 


STEPHENS, Justice pro tem. (dissenting). The following opinion having been 
prepared by me, and my associates disagreeing therewith and having agreed upon 
and filed the main opinion, with which I cannot agree, I file this as my dissenting 
opinion in the case. 


The defendant demurred to the complaint on the ground that it does not state 
facts sufficient to constitute a cause of action. The lower court overruled the de- 
murrer, giving defendant ten days to answer. No answer having been filed within 
the given time, judgment .was entered in the sum prayed for, and defendant appeals 
on the judgment roll. 


Appellant states, and respondent agrees thereto, that the only question! involved 
is, “Does the policy insuring against theft, robbery and pilferage insure against a 
larceny committed by means of trick and device?” 

As shown by the allegations of the complaint, an automobile was obtained from 
plaintiff’s assignor by trick and device, in that one Spainhower pretended to pur- 
chase the car through a lease contract, which provided that the title should remain 
in plaintiff’s assignon until a full compliance with its terms was had, and delivered 
a check as and for the initial payment, stating that he had money in the bank and 
that the check wuold be paid upon presentation. Payment thereon was never made, 
for the reason that Spainhower at no time had an account with the drawee bank. 
The automobile has never been returned, and Spainhower immediately disappeared. 
As the judgment was entered after demurrer sustained and no answer filed, we 
must consider the whole transaction upon Spainhower’s part as fraudulent and as 
a scheme to trick plaintiff's assignor into delivering the car to him so that he could 
make way with it. The agreement of counsel as to the sole point presented for de- 
cision also requires us to accept the facts as constituting a taking by trick and de- 
vice. 


The controversy, reduced to its simplest terms, is: Plaintiff claims that a taking 
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~~ 
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by trick and device is a “theft,” while defendant claims that it is not. Appellant con- 
tends that the word “theft” does not contemplate a loss through trick and device. 

Bouvier says: 

“Theft is a popular term for larceny. It is a wider term than larceny and in- 
cludes other forms of wrongful deprivation of property of another.” 

“‘Theft’ is defined as a proper term for larceny, and is used by Blackstone as 
synonymous with the latter word and as descriptive of one and the same offense. 
Hence it is held that the word ‘theft’ describes a crime and is synonymous with 
larceny.” People v. Donohue, 84 N. Y. 438. 

The turning point in all cases of this nature is whether or not there was an in- 
tention on behalf of the owner of property to presently part with the title as well as 
the possession of the property. 25 C. J. 657, and cases cited. In the instant case 
the title was specifically retained by plaintiff’s assignor. This rule in reference to 
larceny prevails alike in England and the United States. In the case of People 
v. Shaughnessy, 110 Cal. 602, 43 P. 3, the court says: 

“In The Queen v. Russett, L. R. 2 Q. B. Div. 312, decided in 1892, Coleridge, C. 
J., said: ‘If the possession of the money or goods said to have been stolen has been 
parted with, but the owner did not intend to part with the property in them, so that 
that part of the transaction is incomplete and the parting with the possession has 
been obtained by fraud, this is larceny.’ ” 

To the same effect) are People v. Smallman, 55 Cal. 185, and People v. Rae, 66 
Cal. 423, 6 P. 1, 56 Am. Rep. 102, the latter a leading case in which the principle 
is exhaustively treated, both in the main and dissenting opinions. The principle con- 
tended for here is affirmed in both. We quote from the main opinion: 

“Where, by means of fraud, conspiracy, or artifice, possession of the préperty 
is obtained with felonious intent, and the title still remains in the owner, larceny is 
established. While the crime is false pretenses, if the title, as well as the possession, 
is absolutely parted with.” 

This language is quoted with approval in People v. Delbos, 146 Cal. 737, 81 P. 
131. See, also, People v. Johnson, 91 Cal. 271, 27 P. 663; In re Clark, 34 Cal. App. 
440, 167 P. 1143; Matter of Moss, 120 Cal. 695, 53 P. 357; People v. Rial, 23 Cal. 
App. 713, 139 P. 661, and People v. Edwards, 72 Cal. App. 102, 236 P. 944. 

Appellant relies upon Delafield v. London, etc., Ins. Co., 177 App. Div. 477, 164 
N. Y. S. 221 (a case essentially the same as the instant one), in which his conten- 
tion is squarely upheld; but after an extensive research there has been found no 
other authority holding to the principle therein enunciated. The case cited does 
not discuss the points presented and cites no authority in support of the conclusion 
therein reached. In Hill v. North River Ins. Co., 111 Kan. 225, 207 P. 205, 24 A. 
L. R. 736, a case where an automobile was stolen by trick and device, the insurance 
policy seems to have been about the same as in the instant case, insuring against 
‘theft, robbery, or pilferage.” The opinion reviews the authorities and holds the 
taking to be “theft,” as the term is used in the policy. Commenting upon ‘the Dela- 
field Case, the court says: ‘ 

. , It seems that this New York case may have had several features to distinguish 
it from the one; before us; but whether it had or not, it does not * * * shake our 
conviction that the case at bar was correctly decided.” 

_ In Illinois Automobile Ins. Exchange v. Southern Motors Sales Co., 207 Ala. 
265, 92 So. 429, 24 A. L. R. 734, the expression “theft, robbery, or pilferage” is 
analyzed in the light of the authorities, and “theft” is held to cover larceny by trick 
and device. The court there said: 

“The decision in Delafield v. Iondon, etc. [177 App. Div. 477, 164 N. Y. S. 221], 
* * * is not acceptable authority. The court there seems not to have taken any ac- 
count of the rule of construction to which we have referred.” 

Harford Fire Ins. Co. v. Wimbish, 12 Ga. App. 712, 78 S. E. 265, analyzes the 
terms “theft, robbery, and pilferage” fully, and comes to the same conclusion 
reached in the two last above cited cases. The same may be said of Stuht v. Mary- 
land Motor Car Ins. Co., 90 Wash. 576. 156 P. 557. 

Buxton v. Industrial Indemnity Co., 47 Cal. App. 583, 589, 191 P. 84, deals with 
the words “steal” and “theft” in an insurance policy, and holds that “theft” covers 
a case where there is a felonious intent to make way with an automobile at the 
time a purchaser on a conditional sales contract acquired possession of it. And so in 
Rush v. Boston Ins. Co., 88 Misc. Rep. 40, 150 N. Y. S. 457, it was held, under an 
automobile insurance policy using the same terms as those in the policy considered 
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in the instant case—theft, robbery, or pilferage—that the claimant “could not 
recover unless he had been deprived of [the automobile] feloniously * * * and that 
proof of taking by trick and device would be sufficient to allow an inference of 
intent.” 

In Overland-Reno Co. v. International Indemnity Co., 115 Kan. 137, 222 P. 
122, the court was considering the exact point Lefore us here, and said: 

“The defendant contends that the act of Dolson did not constitute a larceny, 
but that the car was procured by false pretense. We adhere to the doctrine in Motor 
Co. v. Insurance Co., 111 Kan. 225, 207 P. 205, 24 A. L. R. 736, and Overland-Reno 
Co. v. Indemnity Co., 111 Kan. 668, 208 P. 548. In the former it was said: ‘The: 
prevailing rule is that any scheme, whether involving false pretenses or other 
fr@udulent trick or device whereby an owner of property is swindled out of it 
with the preconceived intent of the swindler not to pay for it, is classed as larceny.’ ” 

This subject is fully treated in notes to 14 A. L. R. p. 215; 19 A. L. R. p. 171, 
and 24 A. L. R. p. 740. 

Blashfield in his “Cyclopedia of Automobile Law,” vol. 3, § 81, treats the law 
on this subject as follows: 

“It has been held, in one jurisdiction, that the word ‘theft,’ as used in such a 
policy, does not include all forms of larceny recognized by law, and does not cover 
larceny by trick and device, that is theft that involves as an essential element, the 
deception of the insured resulting in the surrender of the possession of the insured 
property but not in parting with title. Delafield v. London & Lancashire Fire Ins. 
Co., 177 App. Div. 477, 164 N. Y. S. 221. But, in other jurisdictions, under the 
rule that where the provisions of a p licy of indemnity are reasonably susceptible 
of two constructions consistent with the object of the obligation in question, one 
favorable to the insured and the other favorable to the insurer [see Faris v. Amer- 
ican Nat. Ass’n, 44 Cal. App. 55, 185 P. 1035], that one will be adopted that is 
favorable to the insured, it is held that the words ‘theft,’ ‘robbery,’ or ‘pilferage,’ 
in an automobile policy, will include larceny in any and every form not expressly 
excluded by other provisions of the policy, and that the term may therefore include 
securing the possession of a chattel, not the title thereto or a special property there- 
under, by or with the consent of the owner, through a fraudulent trick or device, 
then intending to steal the chattel, or the act of a swindler, who deprives the in- 
sured of the possession of an automobile, the insurer retaining title to it, by means 
of a preconceived plan which involves impersonation, misrepresentation, and fraud. 
Under this rule, any scheme, whether involving false pretenses or other fraudulent 
trick or device, whereby an owner of an automobile is swindled out of it, with the 
preconceived intent of the swindler not to pay for it, is larceny within such a pol- 
icy. 

It may debatable whether or not, under the agreed point at issue, as mentioned 
in the briefs of both parties, attention should be given to the comment made in 
this opinion upon possible questions that may have importance in the case. However, 
two points will be briefly noticed. 

A reading of the complaint will show that the spurious contract for the sale 
of the automobile was entered into, and the check for the first payment delivered, 
prior to the issuance of the policy of insurance, also that the delivery of the auto- 
mobile under the contract was subsequent to the issuance of the policy. This 
state of facts does not change the effectiveness of the policy. While the whole 
plan to steal the automobile was in course at the effective date of the insurance 
policy, the theft had not been accomplished. It was only accomplished when 
the possession was actually obtained by the thief. To argue otherwise would be 
to say that an insurance policy would not be applicable to a case where prior to 
the date thereof a person had secured duplicate keys to the insured car for the 
— of stealing it, but had only used them successfully after the date of the 
policy. 

The other point which possibly may properly be considered here is as to wheth- 
er the policy, having been issued to the owner and the contract holder, who turned 
out to be a thief, as to their respective interests, affects the contract as to the owner. 
Logically this cannot be. It has’ been held in O’Neill v. Queen Ins. Co., 230 Mass. 
269, 119 N. E. 678, that a policy insuring an automobile against theft, taken out by 
one who has no insurable interest, is void as to him. The statement that a person 
who steals an automobile, as in the instant case, has acquired no insurable or other 
interest therein is incontrovertible, and needs no citation of authority to support 





Auto. | Basta v. United States Fidelity & Guaranty Co. 407 


it. A person has no insurable interest in a thing if his assumed or asserted right 
therein arises under a contract which is void or unenforceable in good morals or 
at law or in equity. Hessen v. Iowa Automobile Mut. Ins. Co. 195 Iowa 141, 
190 N. W. 150, 30 A. L. R. 657. The further statement that, the policy having been 
procured by the owner in good faith, it cannot be invalidated by the felonious act 
of the thief, is axiomatically sound. The point is decided in Neal v. Liverpool, 
etc., Ins. Co., 178 App. Div. 730, 165 N. Y. S. 204, a case dealing with a theft by 
trick and device on a conditional sales contract: 

“The plaintiff sold the motorcycle by a conditional bill of sale to Arthur. The 
verdict is for the amount due and unpaid to plaintiff for the purchase price. The 
proof tends to show that Arthur, one of the insured, himself stole the motorcycle, 
and the question is whether the plaintiff, the other insured, may recover for bits 
interest in the motorcycle. I am of the opinion that the policy covers the plain- 
tiff’s loss. It'in effect insured each interest separately, namely, that of the plaintiff, 
the conditional vendor, and of Arthur, the conditional vendee, and by its express 
terms covers theft by any person other than such as are expressly excepted by the 
terms of the policy. As to the plaintiff’s interest, Arthur is not within this excep- 
tion.” 

The judgment should be affirmed. 


BASTA v. UNITED STATES FIDELITY & GUARANTY CO. 
Supreme Court of Errors of Connecticut. Feb. 28, 1928. 
140 Atlantic Reporter 816. 

2. INSURANCE—RULE REQUIRING CONSTRUCTION MOST FAVOR- 
ABLE TO INSURED DOES NOT APPLY WHERE POLICY IS UNAM- 
BIGUOUS. 

Where terms of policy are plain and unambiguous rule that construction most 
favorable to insured should be adopted does not apply. 


(For other cases, see Insurance, Dec. Dig. §146[3].) 


3. INSURANCE—LIABILITY SUSTAINED BY PLAINTIFF USING CAR 
FOR PRIVATE PURPOSE HELD NOT WITHIN POLICY COVERING 
ONLY USE IN PUBLIC SERVICE. . 

_ Liability incurred by owner of car, as result of accident while operating it for 

his own private purpose under his private markers held not within liability policy 

which owner procured in name of transportation company, and which covered lia- 
bility of insured only while car was being used for public service, and fact that 
insurance company knew when the policy was issued that plaintiff was the owner 
an car, and charged the premium to him, did not entitle him to recover on the 
olicy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


4, INSURANCE—DEFENSE BY LIABILITY INSURER OF ACTION 
AGAINST CAR OWNER, WITH FULL RESERVATION OF INSURER'S 
RIGHTS, HELD NOT WAIVER OF DEFENSE TO POLICY. 
_Appearance by liability insurance company and defense of original action brought 

against owner of car held not waiver of insurance company’s right to defend action 

on policy, where company made it clear that its appearance in original action was 
under full reservation of its rights under the’ policy, and where it performed no acts 
inconsistent with such reservation. 

(For other cases, see Insurance, ‘Dec. Dig. § 388[5].) 


5S. INSURANCE—INDEMNITY INSURER, PARTICIPATING IN ACTION 
AGAINST ASSURED, IS NOT ESTOPPED TO DENY THAT ASSUR- 
renee WAS WITHIN CONTRACT, IF IT RESERVED THAT DE- 
Insurer is not estopped to set up the defense that the assured’s loss was not 
covered by the contract of the indemnity by the fact that insurer participated in 
the action against the assured, provided it gave notice that it did not waive the 
benefit of such defense. 
(For other cases, see Insurance, Dec. Dig. § 388[5].) 


Appeal from Superior Court, New Haven County; Alfred C. Baldwin, Judge. 
Action by Ceasare Basta against the United States Fidelity & Guaranty Com- 
pany for the reformation of an insurance policy and to recover on the policy as 
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reformed. Judgment for defendant on trial to the court, and plaintiff appeals. No 
error. 

Argued before Wheeler, C. J., and Maltbie, Haines, Hinman, and Banks, JJ. 

Ulysses G. Church and Albert W. Hummel, both of Waterbury, for appellant. 

Richardson Bronson, of Waterbury, for appellee. 

BANKs, J. During the year 1921, and for some years previously, the plaintiff 
and 21 other individuals were engaged in the operation of jitneys over a route in 
the city of Waterbury, each owning and operating his own car. Plaintiff's car was 
then registered in his individual name, and he carried liability insurance upon the 
car under a policy issued to him by the defendant. In 1922, after the passage of cer- 
tain legislation regarding the operation of public services cars and insurance upon 
the same, the Public Utilities Commission ‘refused to issue to the plaintiff and these 
other individuals a franchise permitting them to operate upon this route except on 
condition of incorporation. The plaintiff and his associates thereupon filed a certi- 
ficate of incorporation of the Northeastern Transportation Company, and that com- 
pany received a certificate permitting it to operate upon the route in question. Plain- 
tiff’s car was registered for the year 1922 for public service operation in the name 
of the Northeastern Transportation Company. In March, 1922, the defendant issued 
a policy of liability insurance upon the plaintiff’s car in the name of the Northeast- 
ern Transportation Company, which by its terms covered the liability of the insured 
only while the car was being used for public service. When this policy was issued, 
the plaintiff, though he had had his car registered in the name of the Northeastern 
Transportation Company, which alone had the right to operate it on this route as 
a jitney, still owned and operated the car as an individual, and also had it registered 
in his own name as a pleasure vehicle. That the defendant’s agents knew when the 
policy was issued that the plaintiff was the owner of the car, and charged the prem- 
ium upon the policy to him, is admitted by the defendant in its brief, though not 
found by the court. In June, 1922, the plaintiff, while operating his car for his own 
private purpose under his private markers, and not as a public service car, and not 
upon the jitney route, became involved in an accident, as a result of which a judg- 
ment for a substantial sum was ultimately recovered against him. 


{1-3] The plaintiff claims that upon these: facts he is entitled to a reformation 
of the policy by inserting his name as that of the party insured, and the defendant 
claims that the plaintiff cannot obtain equitable relief, since his own conduct in this 
whole transaction was inequitable and ‘fraudulent in the matter of his continued op- 
eration of his own car as a jitney without authority from the Public Utilities Com- 
mission. Whatever might be the decision as to the plaintiff’s right to a reformation 
of his policy, it would avail him nothing, unless under the policy as reformed he 
could recover as claimed in this action. The policy provides that it shall not cover 
any liability of the insured while the insured automobile is being used for other 
purposes than those specified in the schedule of statements of the policy, and in that 
schedule it is stated that the assured’s occupation or business is jitney service, and 
that the use to which the car is to be put is public service. This policy was issued 
to cover the liability of the insured in the operation of the car by him as a jitney 
driver in public service, and its terms specifically limit the liability to that incurred 
while the car is being so used. The terms of the policy being plain and unambigu- 
ous, there is no room for the application of the rule that, where more than one 
construction is open, that which is most favorable to the insured should be adopted. 
Komroff v. Maryland Casualty Co., 105 Conn. 402, 135 A. 388. The plaintiff is not 
seeking to have the policy reformed with respect to these provisions regarding the 
use to which the car was to be put. At the time of the accident, the plaintiff was 
not operating the car in the public service upon his jitney route, but was driving 
it under his private markers upon his personal business. It follows that the liability 
for which this action was brought was not covered by this policy, and the plaintiff 
could not recover under it, even though it were reformed as prayed) for. aor 

[4, 5] There is no merit in the claim that the defendant is deprived of its right 
to defend this action by reason of the fact that its attorneys appeared and defended 
the original action brought against this plaintiff, reserving all defendants’ rights un- 
der the policy. In Di Francesco v. Zurich Gen. A. & L. Ins. Co., Ltd., 105 Conn. 
162, 134 A. 789, cited upon plaintiff's brief, the policy provided that the assured 
should give prompt written notice of any claim. No written notice was given, but 
the defendant’s adjuster was orally informed of the accident, and thereafter perform- 
ed services which could not reasonably be explained, except upon the ground that 
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the company had waived the failure to give a written notice. We held that the 
company could not annul the effect of such conduct by a mere assertion that it had 
not produced that result. It was the duty of the defendant under its policy to de- 
fend on behalf of the assured any suit brought against him, whether groundless or 
not, and it could not with safety to itself have repudiated liability when the action 
against Basta was tried. Having clearly informed the assured that the appearance of 
its attorneys on his behalf was under a full reservation of its rights under the policy, 
and having performed no acts which were inconsistent with such reservation, the 
defendant has not waived its right to defend this action. An insurer is not es- 
topped to set up the defense that the assured’s loss was not covered by the con- 
tract of indemnity by the fact that the insurer participated in the action against the 
assured, if at the same time it gives notice to the assured that it does not waive 
the benefit of such defense. Sargent Mfg. Co. v. Travelers’ Ins. Co., 165 Mich. 87, 
130 N. W. 211, 34 L. R. A. (N. S.) 491; Brown v. Gunderson, 123 Minn. 303, 143 
N. W. 795; Mason-Henry Press v. A&tna Life Ins. Co., 211 N. Y. 489, 105 N. E. 
826; Gordon v. Mass. Bonding & Ins. Co., 229 N. Y. 424, 128 N. E. 204; Humphrey 
vy. Polski, 161 Minn. 61, 200 N. W. 812; 36 Corpus Juris, 1678. 

fhere is no error. 

All concur. 


BRADLEY v. RETAILERS’ FIRE INS. CO. (No. 27835.) 
Supreme Court of Kansas. May 5, 1928. 
267 Pacific Reporter 23. 
(Syllabus by the Court.) 

INSURANCE—IN 1926, INTEREST OF PARTY PURCHASING SECOND- 
HAND MOTOR TRUCK, NOT COMPLYING WITH STATUTE, HELD 
NOT INSURABLE AGAINST THEFT (REV. ST. 1923, 8—117). 

In 1926, one who purchased a secondhand motor truck from a person who was 
not a regular dealer in such vehicles did not obtain an insurable interest therein 
against theft, where section 8—117 (repealed in 1927 [Laws 1927, c. 871]) of the 
Revised Statutes was not complied with. Morris v. Firemen’s Ins. Co. 121 Kan. 483, 
247 P. 852, 52 A. L. R. 696, followed. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 

_ Appeal from District Court, Wyandotte County, Division No. 4; Charles A. 

Miller, Judge. 

Action by I. F. Bradley against the Retailers’ Fire Insurance Company. From 
a judgment for defendant, plaintiff appeals. Affirmed. 

I. F. Bradley, of Kansas City, in pro. per. 

Robert Stone, James A. McClure, Robert L. ‘Webb, and Beryl R. Johnson, all 
of Topeka, and Edwin S. McAnany, Maurice L. Alden, and Thomas M. Van Cleave, 
all of Kansas City, for appellee. ; 

MarsHALL; J. This is an action commenced in 1926 to recover on a policy of 
insurance issued by the defendant ‘to indemnify the plaintiff against loss by theft 
of a motor truck owned by him. Judgment was rendered in favor of the defend- 
ant, and the plaintiff appeals. : 

The evidence disclosed that, early in 1926, the plaintiff bought a secondhand 
motor truck from Walter Anderson, who was not a regular dealer engaged in the 
barter or sale of such vehicles; that he did not give any bill of sale of the motor 
truck to the plaintiff; that section 8—117 (repealed in 1927 [Laws 1927, c, 87]) of 
the Revised Statutes was not complied with in making the sale; that the defendant 
issued to the plaintiff a policy of theft insurance on the truck thus purchased; that 
the truck was stolen May ‘17, 1926, after the policy was issued; that the plaintiff 
made proof of loss; and that the defendant denied liability, tendered to the plaintiff 
the premium which had been paid, and refused’ to pay anything under the policy. 

_. This case is controlled by Morris v. Firemen’s Ins. Co., 121 Kan. 482, 247 P. 

852, 52 A. L. R. 696, where this court declaied the law to be that: 

_ “One who buys an automobile from any person other than a regular dealer hav~ 

ing an established place of business, without requiring the seller to be identified by 

two persons of the buyer’s acquaintance and without requiring a bill of sale to be 
executed by the seller, with his name and address, and giving an accurate and com- 

Prehensive description of the car, and particularly its correct engine number, and 

containing also the signatures and addresses of the identifying witnesses, has no 

insurable interest in such automobile against its theft.” 
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To the same effect is Cory v. International Indemnity Co., 124 Kan. 677, 261 P, 
573. That decision was based on section 8—117 of the Revised Statutes, which re- 
quires that a bill of sale be signed and delivered with certain formalities, when one 
who is not a regular dealer in motor vehicles sells such a vehicle to another person. 

The plaintiff seeks to avoid the effect of the statute by arguing that the spirit 
of the statute was complied with, because the defendant’s agent, who procured the 
insurance, knew that the plaintiff had purchased the truck from the person who 
claimed to be its former owner. That did not comply with the statute. 

The judgment is affirmed. 



































HARTFORD FIRE INS. CO. v. CONWAY 
Court of Appeals of Kentucky. March 23, 1928. 
4 Southwestern Reporter (2d) 697. 
1. INSURANCE—EVIDENCE SUPPORTED VERDICT FOR INSURED ON 

FIRE POLICY COVERING AUTOMOBILE, WHERE CONFLICTING AS 

TO WHETHER INSURED BURNED CAR. 

In action on policy covering automobile against loss by fire, in which testitnony 
was conflicting as to whether insured had himself burned the property, evidence held 
to sustain verdict allowing plaintiff recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


2. INSURANCE—EXISTENCE OF UNDELIVERED BILL OF SALE OF CAR 
HELD NOT TO WARRANT SUBMISSION OF QUESTION OF OWN- 
ERSHIP IN ACTION ON FIRE POLICY. 

In action on policy covering automobile against fire, evidence that insured had 
made out a bill of sale was insufficient to warrant submission of question of owner- 
ship to jury, where bill of sale had not been delivered, and person named therein 
knew nothing about transaction. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

Appeal from Circuit Court, Bourbon County. 

Action by J. M. Conway against the Hartford Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

John J. Williams, of Paris, for appellant. 

Denis Dundon, of Paris for appellee. 

Locan, J. The appellant, in April, 1926, issued a policy to appellee, insuring 
him for a term of one year in the sum of $500 against loss, by fire or theft 
of an automobile. The garage of appellee burned in February, 1927, and the auto- 
mobile so insured was totally destroyed. Proof of loss was furnished appellant, but 
it refused to pay, whereupon appellee instituted suit to recover the amount named 
in the policy contract. The appellant in its answer sought to avoid the contract on 
the alleged ground that appellee burned the garage, and on the further ground that 
o was not the sole and unconditional owner of the automobile at the time of the 
Oss. 

The jury heard the evidence, and accepted the testimony of appellee that he did 
not burn the property instead of the strong circumstances pointed out in the evi- 
dence of appellant tending to show that he did so. The jury found for appellee 
in the sum of $500. : 

The appellant urges three grounds for reversal. One is that the attorney rep- 
resenting ‘appellee was guilty of misconduct in his final argument to the jury; while 
another is that the verdict is not sustained by sufficient evidence; and the last is that 
the court erred in instructing the jury and in failing :to give instructions asked for 
by appellant. 7 . E 

[1] The appellee is a very‘ old man; his age appearing as 84 years. He testified 
that he did not burn the property, and that it was not burned with his knowledge 
or consent. His evidence is clear and positive. According to his testimony, he was 
in bed when some one aroused him by the cry of fire. He made some statements 
while on the witness stand which’ might be construed as showing a guilty conscience, 
but these are very few, and may be explained on some other ground. When he was 
asked whether he had anything to do with putting the automobile in the garage on 
the evening of the fire, he replied that he did not, and then volunteered an opinion 
that it caught fire from the wires. Another statement of his is pointed out by coun- 
sel for appellant as tending to show that he was guilty. While he was testifying, 
he was asked if he had anything to'do with the burning of the property. His an- 
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swer was to the point so far as it was responsive to the question, but, after answer- 
ing the question in the negative, he volunteered the further statement that he would 
not have fooled with burning the automobile and thereby injure the house close to 
the garage. We have read the evidence of the appellee, and we find nothing in it 
except a straightforward statement on his part that he did not burn the property, 
and that he knew nothing as to the origin of the fire. The fire occurred some time 
after 10 o’clock at night, and there was a vigorous effort on cross-examination to ob- 
tain admission from appellee that he was ‘in the garage a few minutes before the 
fire, but he adhered to his statement that he was not. 

A witness for appellant testified that appellee had been acting strangely for sev- 
eral nights, and that he and another man had been up several nights watching appel- 
lee. He testified that on the night of the fire, and a short while before, he saw ap- 
pellee going towards the garage while the clock was striking 10 o’clock. The wit- 
ness stepped back into the house, and put on his slippers. When he looked again, 
appellee was coming away from the garage, at a distance of about 10 feet from it. 
This was about 10 minutes after he saw him enter the garage. At the same time 
he saw a light in the garage, and in a few minutes thereafter he saw that the gar- 
age was burning. This witness testified that he did not go to the fire, but later 
he went up to the room of appellee, and there he found appellee and another man 
in the room. Appellee was fully dressed at the time. 

Another witness testified for appellant that he knew nothing of the fire until 
Stone (the witness for appellant mentioned above) aroused him. He had also been 
watching the garage that night until 10 o’clock. When he was aroused, he did not 
go to the fire at that time, but proceeded to the room of appellee, where he asked 
him how the garage caught fire, and the old man replied, “Damn it, I never done it.” 
These two witnesses had been watching the garage for some nights previous to the 
night of the fire. They had seen appellee go into the garage that night. We do 
not fully understand why they were watching the garage. These witnesses appear 
to have had a key to the door of the garage, and were able to lock it when they 
so desired, or at least one of them testified that he had locked the door of the gar- 
age over the protest of appellee. 

A few nights prior to the fire one of these witnesses testified that he found 
the cap off of the gasoline tank and a lot or rags piled up in front of the tank 
with gasoline on them. These witnesses continued to watch, and night after night, 
they testified, they saw appellee go to the garage, but nothing happened. The testi- 
mony of these two witnesses has some peculiarities about it and a strangeness which 
is not well explained by them. The jury heard what they had to say about it, and 
they also heard the story of the old man, and juries are to determine whether one 
witness or set of witnesses is telling the truth, or whether another witness or set of 
witnesses has testified to the truth. We cannot say that the verdict of the jury is 
flagrantly against the weight of the evidence. The old man explained the suspicious 
circumstances brought out against him in a satisfactory way in some instances, while 
he denied other things testified to by the witnesses for appellant. 

__ The two witnesses who claimed to have watched the garage of nights apparently 
did not impress the jury very greatly with their evidence. If they were expecting 
the old man to burn the garage, and discovered that he had everything ready to 
touch the match to it several days before it was actually burned, their conduct in 
doing nothing to prevent the execution of his plan is such as to cast a doubt upon 
their entire testimony. 

[2] Another point urged by counsel for appellant is that appellee was not 
the sole and unconditional owner of the automobile at the time it was burned, or 
they argue that there was evidence tending to show that he was not such, and the 
court should have covered the issue in the instructions. We hardly think counsel 
for appellant is seriously relying upon this alleged error. Appellee testified that he 
had made out a bill of sale in the name of a young lady, but he did not deliver the 
bill of sale to her or the automobile. She knew nothing whatever about what had 
been done. There was no delivery of the automobile to this lady either actually or 
symbolically; The court should not have submitted the question of ownership to 
the jury. Peters’ Adm’r. v. Peters (Ky.) 3 S. W. (2d)—. 

[3] The last ground urged for reversal is misconduct on the part of counsel for 
appellee in his final argument of the case before the jury. What the attorney said 
was: 

“They haven’t said this old man burned his car, but they want you to say he did, 
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and by your verdict convict him of arson, and perhaps send him to the penitentiary 
for 10 years.” 

We do not believe this argument was prejudicial. The cases cited by counsel 
for appellant do not support his contention in this case. There was nothing in the 
statement calculated to arouse the feeling of one class as against another class, as 
in the case of Sparks vy. Maeschal, 217 Ky. 235, 289 S. W. 311. There was no refer- 
ence to extraneous matters as there was in the case of Gunterman v. Cleaver, 204 
Ky. 62, 263 S. W. 683, and a number of other cases to the same effect. The state- 
ment made by counsel in his closing argument was in the main true. The statement 
is made in the brief for appellant that it did not establish that any one saw appellee 
applying the torch or match which caused the fire, but the circumstances were such 
as to point to his guilt. We assume the same argument was advanced below, as it is 
a legitimate argument, and there are abundant facts to justify such an argument. 
It may not have been literally true that a verdict of the jury in favor of appellant 
would have convicted appellee of arson. It must not be overlooked, however, that 
the sole question for determination was whether he had burned the property, and, if 
the jury should have found that he burned it, it would have been a finding that he 
had been guilty of the offense of arson, for which he could be convicted and sent 
to the penitentiary. We cannot sustain that ground for reversal. 


Perceiving no error prejudicial to the substantial rights of the appellant, the case 
should not be reversed. 


Judgment affirmed. 


LEWIS v. CHAPIN. 
SAME v. PREFERRED ACC. INS. CO. OF NEW YORK. 
Supreme Judicial Court of Massachusetts. Suffolk. March 23, 1928. 
160 Northeastern Reporter 786. 

1. INSURANCE—ADJUSTER HELD NOT LIABLE FOR FALSE ASSUMP- 
TION OF AUTHORITY TO ADJUST DAMAGE TO AUTOMOBILE, 
WHERE HIS SPECIAL INSTRUCTIONS DID NOT LIMIT HIS GEN- 
ERAL AUTHORITY. ; . 
Adjuster for insurance company held not liable in tort for false assumption of 

authority to contract with plaintiff to adjust loss plaintiff sustained in collision of 

his automobile with that of a person insured by adjuster’s principal, where adjuster 
was resident attorney and had authority to settle claims against his principal up to 
$200; the fact that settlements beyond that were required to be submitted to princi- 
pal’ not limiting his general authority to settle claims. 

(For other cases, see Insurance, Dec. Dig. § 91.) 
Jud Report and Exceptions from Superior Court, Suffolk County; George A. Flynn, 
udge. 

Action of tort by Myron P. Lewis against Nathan R. Chapin to recover for de- 

ceit and action of contract by Myron P. Lewis against the Preferred Accident In- 
surance Company of New York. A verdict was directed for the defendant in the 
tort action, and the case was reported. Verdict was directed for the defendant in 
the contract action, and plaintiff excepts. Judgment on the verdict in the tort ac- 
tion. Exception overruled) in the contract action. 

Tyler, Eames, Wright & Hooper, T. M. Reynolds, and R. Gaynor Wellings, all 
of Boston, for plaintiff. 

Sears, of Boston, for defendants. 5 

Pierce, J. These actions, the first in tort for deceit and the second in contract, 
are based upon evidence of material facts which are identical in form and substance. 

They were tried to a jury and all material evidence is before this court on report 

and in the plaintiff’s bill of exceptions. At the close of the evidence in the action 

against Nathan R. Chapin, the presiding judge, on motion, directed a verdict for 
the defendant and, the parties filing a stipulation, reported the case to this court. 

At the close of the evidence in the action of contract the judge directed a verdict 

for the defendant, on motion, and the case is before this court on the bill of excep- 

tions of the plaintiff. , ‘ 
The facts common to both actions, as the jury could find warrantably, are in 
substance as follows: The plaintiff on or about February 24, 1925, was the owner 
of an automobile which was damaged in a collision with an automobile owned by 
the J. W. Maguire Company. After the collision it was taken to the shop of the 
Boston Buick Company and, without the request of the plaintiff, was repaired 
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About ten days after the accident, while the car remained unrepaired in the Buick 
shop, the plaintiff purchased a new automobile and the Buick company made an 
allowance of $600 for the old car in its wrecked condition toward the purchase price 
of the new car. The old car would have been worth $1,100 in trade if it were not 
for the accident. At the time of the collission the J. W. Maguire Company was 
insured by the defendant Preferred Accident Insurance Company of New York 
against loss and liability growing out of the accident, and the plaintiff carried liabil- 
ity Insurance with the Employers’ Liability Assurance Corporation. 

The defendant Nathan R. Chapin, at the time of the accident, had been employed 
by the Preferred Accident Insurance Company of New York as an adjuster for 
about ten years. He was the resident attorney for the company, was employed di- 
rectly by the head office in New York, and “had no superior * * * [in Boston].” 
All claims against persons insured by that company were immediately referred to 
him, and he had absolute authority to settle all claims up to $200 against the com- 
pany; but under his instructions from the New York office any settlement above 
$200 would have to be approved by the head attorney for the company in New 
York. - After the car was towed to the repair shop of the Buick company the vice 
president of that company, one Courtney, had it examined and reported to the 
plaintiff the extent of the damage and the approximate cost of repairs. The investi- 
gators for the defendant insurance company made an examination of the plaintiff’s 
car and estimated the cost of making repairs on it. Thereafter Chapin told the 
Buick company to go ahead and make the repairs and the Preferred Accident Insur- 
ance Company of New York would pay the bill for doing so. The Buick company 
thereupon made “the repairs. . 

About ten days after the car was taken to the Buick repair shop, Chapin called 
at the office of the plaintiff, talked with him regarding repairs to the plaintiff’s au- 
tomobile, and raised some question of liability. Shortly thereafter he again called 
on the plaintiff and, in substance, said that the bill had been checked up by “one of 
our adjusters”; that it was all right; that the insurance company had agreed to ac- 
cept responsibility for it and the plaintiff would be reimbursed. The plaintiff never 
told the Boston Buick Company to repair the car. Chapin requested Courtney to 
submit the bill for repairs to the plaintiff; and stated that the plaintiff in turn 
would send it to the insurance company and that company would pay it; and that 
the insurance company preferred to have the matter handled that way. 

Neither the report nor the bill of exceptions contains a statement of fact or 
any facts from which the jury could rightly infer that after the repairs were made 
by the Buick company a, bill of charges therefor was sent to the plaintiff, or that, 
if it were sent to and received by him, it was paid by him to the Buick company at 
the request of Chapin acting in behalf of the Preferred Accident Insurance Com- 
pany of New York. Nor does it anywhere appear in the report or in the bill of 
exceptions that evidence was offered or received in support of the allegation in 
each declaration in substance that the defendant insurance company, through its 
agent or purported agent Chapin, represented that, if the plaintiff would forbear 
bringing suit or pressing any claim that he might have against the J. W. Maguire 
Company, the Preferred Accident Insurance Company of New York would pay all 
loss and damage incurred by the plaintiff as a result of said accident; that thereupon 
the plaintiff, relying upon said representation, forbore bringing suit against the J. W. 
Maguire Company. It is to be further observed that the pleadings although printed 
are not referred to in either the report or bill of exceptions. 

[1] The verdict was directed rightly in the action against Chapin for falsely 
assuming to have authority to contract with the plaintiff in the matter of the ad- 
justment of any loss which the plaintiff had sustained by reason of the collision of 
his automobile with that of the J. W. Maguire Company. Chapin was the resident 
attorney, he had no superior in Boston, he had absolute authority to settle all claims 
against the defendant insurance company up to $200. The fact, that under his in- 
structions his settlements above that amount required the approval of the head 
attorney in New York, was not known to the plaintiff; but this did not limit Chap- 
in’s general authority to settle claims as between the plaintiff and his principal. 
Brooks v. Shaw, 197 Mass. 376, 84 N. E. 110; Forgeron v. Corey Hill Garage, Inc., 
249 Mass. 163, 166, 167, 144 N. E. 383; C. F. Hovey Co., Petitioner, 254 Mass. 551, 
555, 151 N. E. 66. 2 

[2, 3} In the action of contract the verdict for the defendant was directed right- 
ly. There is no evidence reported which sustains the contention of the plaintiff that 
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he forbore the bringing of any action against the J. W. Maguire Company at the 
request of the defendant insurance company or of its agent Chapin, and upon its 
promise to accept responsibility for the accident and reimburse the plaintiff. There 
was no contractual relation whatsoever between the defendant insurance company 
and the plaintiff when the accident took place, and the agreement of the insurance 
company to accept responsibility for the possible wrongful acts of the J. W. Maguire 
Company was not supported by any legal consideration as between the plaintiff and 
the insurance company. There is no evidence reported that would warrant a find- 
ing that the position of the plaintiff was changed or that he suffered any detriment 
in reliance on the promise of the defendant insurance company. If we assume the 
promises of Chapin on behalf of the insurance company were supported by a legal 
consideration, the agreement was one to answer for the default or misdoing of the 
J. W. Maguire Company, it was not in writing and consequently was within the 
protection of the statute of frauds. G. L. c. 259, § 1; George Lawley & Son Corp. 
v. Buff, 230 Mass. 21, 119 N. E. 186. As has been pointed out, supra, there is no 
evidence reported to sustain an action on the second count for money paid. 

In the action in tort judgment is to be entered on the verdict. In the action in 
contract the exceptions are overruled. 
So ordered. 


PENTA v. HOME FIRE & MARINE INS. CO. OF CALIFORNIA. 
Supreme Judicial Court of Massachusetts. Suffolk. April 4, 1928. 
160 Northeastern Reporter 807. 

1. INSURANCE—POLICY CONTAINING UNCONDITIONAL AND SOLE 
OWNERSHIP CLAUSE NEVER ATTACHED, WHERE TITLE WAS IN 
arta FROM WHICH ASSURED PURCHASED AUTOMOBILE 
Automobile fire and theft policy, reciting that it should be void if assured’s in- 

terest be other than unconditional and sole ownership, never attached, where title 

to automobile was in company, from which assured purchased it under conditional 
sale contract, at date of policy, which contained no provision for such ownership. 
(For other cases, see Insurance, Dec. Dig. § 282[13].) 


4. INSURANCE—ENTIRE POLICY NOT MERELY WORDS PRECEDING 

SIGNATURES ON FIRST SHEET, HELD BINDING. 

Entire automobile insurance policy, not merely words preceding signatures on 
first sheet, held binding, especially where insured treated many provisions on second 
sheet as part of contract by giving notice called for there only. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Report from Superior Court, Suffolk County; Joseph Walsh, Judge. 

Action by Benjamin Penta against the Home Fire & Marine Insurance Company 
of California. Defendant’s motion for a directed verdict was allowed, and the case 
reported to the Supreme Judicial Court. Judgment for defendant. 

Vincent Brogna, of Boston, for plaintiff. 

Marvin C. Taylor, of Boston, for defendant. 

Wart, J. This is an action upon a policy of insurance against loss by fire or 
theft in connection with an automobile. 

{1] The policy recited that— j ; 

“This entire policy shall be void unless otherwise provided by agreement in 
writing added hereto: (a) If the interest of the assured in the subject of this insur- 
ance be other than unconditional and sole ownership. * * *.” ; 

There was no dispute that at the date of the’ policy the title to the automobile 
was in the Reed Motor Car Company from which the plaintiff had purchased it 
under a contract of conditional sale. There was no provision in the policy provid- 
ing for such ownership. The policy, therefore, was void. The ruling that it had 
never attached was correct, and the verdict for the defendant was ordered properly. 
Ballard v. Globe & Rutgers Ins. Co., 237 Mass. 34, 129 N. E. 290; Harvey v. Paw- 
tucket Mutual, etc., Ins. Co., 250 Mass. 164, 145 N. E. 35; Gormley v, Westchester 
Fire Ins. Co., 256 Mass. 221, 152 N. E. 320. ; 

In Simpionbato v. Royal Ins. Co., 253 Mass. 606, 149 N. E. 666, relied on by 
the plaintiff, the policy disclosed on its face that the title of the plaintiff was con- 
ditional. 

[2] The plaintiff excepted to the exclusion of evidence that he told the agen! 
of the defendant with whom he dealt in obtaining the policy that he had purchased 
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the automobile under a contract of conditional sale and still had four notes to pay 
before he would become absolute owner. The ruling was right. The written con- 
tract could not, thus, be contradicted or varied. Odiorne v.. New England, etc., Ins. 
Co., 101 Mass. 551, 3 Am Rep. 401; Kyte v. Commercial Union Assurance Co., 144 
Mass. 43, 10 N. E. 518. ° 

[3] The fact that among the “Warranties” there appeared “3. The facts with 
respect to the purchase of the automobile described are as follows * * * The au- 
tomobile described’ is fully paid for by the assured and is not mortgaged or other- 
wise incumbered, except as follows: Part cash balance in 4 $100 notes,” does not 
render the testimony admissible. The concluding words are consistent with title 
in a purchaser who still owes part of the purchase price. Such testimony would 
be admissible if any issue of good faith or intent to deceive were involved; but 
here the issue is simply one of title. The evidence was not material. There was 
= unconditional and sole ownership and, in such circumstances, the policy was 
void. 

[4] There is no force in the plaintiff’s contention that nothing in the document 
delivered as a policy has binding effect except the words preceding the signatures 
on the first sheet. It is manifest that the many provisions printed upon the sec- 
ond sheet are part of the contract authenticated by the signatures. He has himself 
’ inenen them in giving the notices there called for and not elsewhere stated in 
the policy. 

The case is before us upon a report of the judge, and, in accord with its terms, 
as no error appears, the order must be 

Judgment for defendant. 


MELCONIAN v. AMERICAN EMPLOYERS’ INS. CO. (No. 16.) 


Supreme Court of Michigan. June 4, 1928 
219 Northwestern Reporter 638. 
INSURANCE—WHERE INSURED SUBSTITUTED TAXICAB FOR ONE 

INSURED UNDER LIABILITY POLICY WITHOUT GIVING NOTICE 

REQUIRED BY AGREEMENT, POLICY DID NOT COVER SUCH CAB. 

Where insured substituted taxicab for one insured under liability policy, 
which broke down, without giving notice by telephone or postal card as re- 
= a agreement, and such cab was in an accident, policy did not cover 
such cab. 

(For other cases see Insurance, Dec. Dig. § 424.) 

Error to Circuit Court, Kent County; Wm. B. Brown, Judge. 

Action by Harry Melconian against the American Employers’ Insurance 
Company. Judgment for plaintiff, and defendant brings error. Reversed. 

Argued before the Entire Bench. 

J. T. & T. F. McAllister, of Grand Rapids, for appellant. 

Clapperton & Owen, of Grand Rapids, for appellee. 

CLarK, J. On March 7, 1925, plaintiff was carrying on the business of 
operating taxicabs in Grand Rapids. He owned five cabs, but used not more than 
three at a time. He applied for insurance to H. W. Ten Brook & Sons, in- 
surance agents. A policy to cover all the cabs was discussed, but plaintiff could 
not afford that. A policy to insure the three in actual use was suggested. The 
agents were not able to furnish it, so they applied to defendant’s resident 
agent. Defendant issued a policy for one year, agreeing, among other things, 
with plaintiff to pay any loss by reason of liability imposed by law upon 
assured for damages on account of bodily injuries and death resulting there- 
from, sustained by person or persons other than employees, etc. The cabs 
covered by the policy were three, particularly described by name, style, model, 
factory and motor number. Plaintiff paid the premium in. full. 

Prior to the insurance contract there was a verbal understanding between 
Ten Brook & Sons and plaintiff, and communicated to defendant’s agent, that, in 
case one of the three cabs broke down, another might be substituted upon 
plaintiff's giving notice to Ten Brook & Sons or to defendant’s agent. The 
notice was to be immediate and by telephone. Mr. Ten Brook testified that for 
plaintiff it was asked* 


“Suppose a car broke down at night, what would he do to notify us?” 
And that he replied: 


“IT told him the only thing I could think of would be to put a card in the 
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mail, so we could know that the notice as issued, immediate notice, was sent 
out during the night; that we would receive it in the morning.’ 

On the morning of July 17, 1925, one of the cabs covered by the policy broke 
down. Plaintiff substituted another without giving notice thereof. Late in the 
afternoon of that day the substitued cab was in collision with a car owned and 
operated by one Werner, and in consequence three suits for damages were in- 
stituted against plaintiff, which he caused to be compromised and settled in a 
total amount, including expense, of $1,750. Defendant, having no notice of 
the substitution of the cab until after the accident and not having authorized 
substitution, denied liability and this suit followed, which, tried before the 
court without a jury, resulted in findings and judgment for plantff. De- 
fendant brings error. 

We may pass the question of parol evidence to vary or contradict the 
written contract and the question of whether Ten Brook & Sons were de- 
fendant’s agents, having the opinion that if the oral understandings be conceded 
plaintiff cannot prevail. He did not comply with it. He did not give notice 
until after the accident; he made substitution without notice. 

Plaintiff's counsel contend that the purpose of requiring notice of sub- 
stitution was merely for defendant’s bookkeeping. This thought may have 
come from the cited case, which is not in point, Schuyfkill Transp. Co. v. London 
Guar. & Acc. Co., 285 Pa. 91, 131 A. 701. In that case the policy covered all the 
cabs, and the purpose of reporting those out of use was for premium accounting. 
In the case at bar the premium was fully paid, and neither increase nor decrease 
was contemplated. The purpose of Mr. Ten Brook’s suggestion respecting 
substitution was not to vary the contract, but to point out how it might be 
changed, if change became desirable because of the failure of any of the cabs 
covered by the policy. The purpose of the notice of the substitution was that 
by rider one cab might be substituted for the other under the policy. The 
record shows no other purpose. Evidently it was the intention of the insurance 
agents to make the request for substitution effectual as of the time of the 
telephonic message, or, if at night, the time of mailing written request. But 
plaintiff gave no notice of substitution and none was effected, so the policy did 
not cover the cab in the accident. 

Judgment reversed, without new trial. Costs to defendant. 

Fead, C. J., and North, Fellows, Wiest, McDonald, Potter, and Sharpe, JJ., 
concur. 


CHAMPION vy. CHICAGO FIRE & MARINE INS. CO. OF CHICAGO, ILL. 
(No. ; 
Court of Errors and Appeals of New Jersey. May 14, 1928. 
141 Atlantic Reporter 794. 

1, LARCENY—INDUCING OWNER TO PART WITH POWER OF POS-* 
SESSION BY TRICK OR ARTIFICE, THOUGH RETAINING RIGHT 
OF PROPERTY, CONSTITUTES “LARCENY.” 

If by any trick or artifice owner is induced to part with power of posses- 
sion, and still retains the right of property, the taking by such means will 
amount to “larceny.” 

(For other cases, see Larceny, Dec. Dig. § 14[1].) 


2. INSURANCE—INDUCING AGENT TO PART WITH ‘AUTOMOBILE 
BY DEPOSITING WORTHLESS CHECK ON REPRESENTATION OF 
TRYING CAR AS PROSPECTIVE PURCHASER CONSTITUTED 
“THEFT” WITHIN INSURANCE POLICY (MOTOR VEHICLE ACT 
[P. L. 1919, p. 357]). 

Where automobile was secured from possession of agent for purpose of 
sale by delivery of worthless check, on representation of desire to try car 
as a prospective purchaser, and automobile was never returned, there was no 
contractual relation of vendor and vendee consummated within Motor Vehicle 
Act (P. L. 1919, p. 357), and transaction constituted “theft” within insurance 
policy protecting insured against theft, robbery, or pilferage, and excepting 
wrongful conversion and embezzlement by er, or vendee in possession. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


Action by Louis D. Champion against Chicago Fire & Marine Insurance 
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Company of Chicago, Ill. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Joseph Beck Tyler, of Camden, for appellant. 

Babcock & Champion, of Atlantic City, for appellee. 

Minturn, J. The plaintiff’s automobile was insured by the defendant company 
in a policy which protected the plaintiff inter alia against loss as follows: 

“Theft, robbery or pilferage, excepting by any person or persons in the 
assured’s household or in the assured’s service or employment, whether the 
theft, robbery or pilferage occur during the hours of such service or employ- 
ment or not, and excepting also the wrongful conversion, embezzlement or 
secretion by a mortgagor or vendee in possession, under mortgage, conditional sale 
or lease agreement, and excepting in any case, other than in case ‘of the theft of the 
entire automobile described herein, the theft, robbery or pilferage o1 tools and 
repair equipment.” 

The material facts are that, while the car was in the possession of one 
Ruhland, an automobile agent,- from whom the car was purchased, for the 
purpose of selling the same, an alleged purchaser named Williams, possessing 
the necessary urbanity, together with the delivery of an illusive check for 
$500, obtained permission from: Mrs. Ruhland, by a permit, during her husband's 
absence, to try out the car as a prospective purchaser, the check apparently 
serving as the necessary decoy ‘for the purpose. When the check was pre- 
sented, by the plaintiff, to verify its validity, it proved to be valueless, and, to 
add to the completeness of the deception, Williams never returned with the car 
and the sale was thus never perfected. 

Upon the trial, the main insistence by the defendant was that this situation 
did not bring the incident as a theft within the term of the policy. Counsel 
for the defendant, moving for the nonsuit, insisted that the facts did not 
present a case of theft within the contemplation of the policy, but rather 
a wrongful conversion, embezzlement, or secretion within the exceptions con- 
tained in that instrument. The learned trial court, differing with this con- 
struction of the policy, denied the motion for a norfsuit, and, sitting with- 
out a jury, found a verdict for the plaintiff in the sum of $1,200, which appeared 
to be the value of the car, and from that finding this appeal was taken. 

The only question thus presented is the legal correctness of this construc- 
tion of the policy in suit. It appears manifest from the testimony that, when 
the man, Williams, obtained the car, upon the written order of Mrs. Ruhland, 
it was for the purpose of enabling him to try it out for the ulterior object 
of deciding whether he would purchase it; and since he never returned with 
the car, quite obviously, both under the provisions of the Motor Vehicle 
Act and the common-law status, the contractual relationship of vendor and ven- 
dee was never consummated. Laws of 1919, p. 357, Arotzky v. Kropnitzky, 98 N. 
J. Law, 344, 120 A. 921, affirmed 101 N. J. Law, 203, 127 A. 923. 

{1] In other words, Mrs. Ruhland never intended to part, nor in fact had 
parted, with the ownership of the car, but did part with its possession, for a 
temporary purpose, under a situation, at the most, of false pretenses, eventuat- 
ing in its theft. The animus furandi may be inferred from the circumstances, 
and obviously the modus operandi of a thief varies with the character and 
quality of his variable mentality, as well as with the modern commercial in- 
novations which lend themselves to the unique refinement of the criminal purpose. 
Thus a leading commentor observes: 


“If by any trick or artifice the owner is induced to part with the power 
of possession, and still retains the right of property, the taking by such means 
will amount to larceny.” 2 Russell on Crimes, 28-34; 2 East P. @ 668—674; 2 
Archbold’s Crim. Pr. 366. 


[2] In Gardner v. State, 55 N. J. Law, 27, 26 A. 30, cited and approved here 
in Donns y. N. J. Fidelity Co., 91 N. J. Law, 523, 103 A. 205, L. R. A. 1918D, 
513, Mr. Justice Depue, speaking for the Supreme Court, defined the common- 
law crime of larceny as the equivalent of the generic offense of stealing, and, 
quite manifestly, the ingenious device restorted to in this instance must com- 
port with that definition, which in effect comprehends the popular conception of theft. 
2 Bouv. Law Dict. 1115. 


The cases cited to sustain the defendant’s contention are readily dis- 
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tinguishable upon the facts, and therefore have no application in principle to the 
situation presented by the case at bar. 

The judgment will be affirmed. : 

For affirmance: The Chancellor, The Chief Justice, Justices Trenchard, 


Parker, Minturn, Black, Katzenbach, Campbell, and Lloyd, and Judges Van 
Buskirk, Kays, Hetfield, and Dear. 


For: reversal None. 









FEDERAL INS. CO. v. LINDSLEY. 
Supreme Court, Appellate Term, First Department. 
228 New York Supplement 614. 
AUTOMOBILES—PLAINTIFF’S MERE CONCESSION THAT AUTOMO- 
BILE WAS STOLEN FROM DEFENDANT'S -GARAGE HELD NOT TO 
DESTROY ITS PRIMA FACIE CASE. 
Plaintiff's mere concession that automobile left in defendant’s garage was 


stolen therefrom held not to destroy plaintiff's prima facie case, arising from 
defendant’s failure to return automobile. 


(For other cases, see Automobiles, Dec. Dig. § 372.) 


Action by the Federal Insurance Company against Herbert Lindsley, do- 
ing business as Herbert’s Garage. Judgment for defendant, and plaintiff ap- 
peals. On plaintiff's motion for reargument, or for leave to appeal to Appellate 
Division. Motion for reargument granted, and order of Appellate term vacated. 
Judgment reversed, and new trial ordered. Motion for leave to appeal to Appellate 
Division dismissed. 

Argued February term, 1928, before Lydon, Levy, and Crain, JJ. 

Emmet, Marvin & Martin, of New York City (George W. Martin, of New 
York City, of counsel), for the motion. 

Louis H. Robinson, of New York City, opposed. 

Per CuriAM. While the dismissal of the complaint seems warranted by the 
opinion in Claflin v. Meyer, 73 N. Y. 260, 31 Am. Rep. 467, it was subsequently 
held in Ouderkirk v. Central Nat. Bank of Troy, 119 N. Y. 263, 23 N. E. 875, 
that the burden of showing the circumstances of the loss of the property rests 
upon the bailee, and unless the evidence shows the exercise of due care by 
him according to the nature of. the bailment he will be held responsible for the 
breach of his contract to return the property bailed, and in Stewart v. Stone, 
127 N. Y. 500, 28 N. E. 595, 14 L. R. A. 215, that the prima facie case made 
out by failure to return the property bailed on demand may: be overcome, when 
it is made to appear that the loss was occasioned by some misfortune or 
accident not within the control of the bailee. See, also, Greenberg v. Mer- 
melstein (Sup.) 188 N. Y. S. 250; Hobbie v. Ryan, 130 Mise. Rep. 221, 223 N. Y. 
S. 654. It follows that the mere concession that the automobile was stolen 
from defendant’s garage did not destroy plaintiff's prima facie case, and it was 
error to dismiss the complaint. 

Motion for reargument granted, order of this court, dated March 13, 1928, 
vacated, judgment reversed, and a new trial ordered, with costs to appellant 


to abide the event. Motion for leave to appeal to the Appellate Division dis- 
missed. All concur. 


April 26, 1928. 






































HELLER v. STANDARD ACCIDENT INS. CO. (No. 20584.) 
Supreme Court of Ohio. March 14, 1928. 
162 Northeastern Reporter 707. 
(Syllabus by the Court.) 

1. INSURANCE—AUTOMOBILE INDEMNITY POLICY, CONDITIONED 
ON ASSURED GIVING “IMMEDIATE” NOTICE OF CLAIM, RE- 
QUIRED NOTICE WITHIN REASONABLE TIME UNDER CIRCUM- 
STANCES. 

A policy of indemnity against liability to others resulting from accident 
contained a condition requiring the assured to give immediate written notice of 
any claim made on account thereof, and, in case of suit brought, to “immediately 
forward to the company every summons or other process served on him.” 
Suit for recovery of damages was instituted and summons served at the as- 
sured’s residence on December 26, 1922. As an excuse for noncompliance with 
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the condition of his policy requiring the immediate forwarding of the process, 
the assured claimed want of and the impossibility of knowledge of the claim 
and suit until the latter part of April, 1923, because of his absence from home 
and subsequent illness confining him to his house until that time. Held, the 
term “immediate,” contained in the policy, means action taken on the part of 
the assured within a reasonable time under tthe circumstances of the case. 
Travelers’ Ins. Co. v. Myers, 62 Ohio St. 529, 57 N. E. 458, 49 L. R. A. 760, ap- 
proved and followed. 
(For other cases, see Insurance, Dec. Dig. § 539[3].) 


2, INSURANCE—DELAY IN NOTIFYING INSURER UNDER AUTOMO- 
BILE INDEMNITY POLICY OF SUIT AGAINST INSURED HELD NOT 
EXCUSABLE FOR LACK OF KNOWLEDGE IF INSURED FAILS TO 
USE DUE DILIGENCE. 

The assured cannot justify his delay in failing to comply with the policy 
condition, by claiming want of and impossibility of knowledge of such claim, 
or suit, if he has failed to use due diligence in ascertaining their existence. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 


3. INSURANCE—INSURED UNDER AUTOMOBILE INDEMNITY POLICY 
HAS BURDEN OF PROVING IMPOSSIBILITY OF NOTIFYING IN- 
SURER OF SUIT OR DUE DILIGENCE IN GIVING NOTICE. 

Upon the issue of his impossibility of performance, or of his exercise of due 
diligence in complying with the policy condition, the burden of proof rests 
upon the assured. 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 

Error to Court of Appeals, Cuyahoga County. 

Action by Meyer Heller against the Standard Accident Insurance Com- 
pany. Judgment for defendant was affirmed by the Court of Appeals, and plaintiff 
brings error. Affirmed—[By Editorial Staff.] 


The p&arties stand in the same relation here as in the courts below and 
will be alluded to as plaintiff and defendant. 


Plaintiff, Meyer Heller, instituted an action in the common pleas court, 
alleging in his petition that, on March 20, 1921, the defendant issued to him 
its policy of insurance agreeing to indemnify him against loss on account of 
bodily injuries, accidentally sustained by reason of the ownership, maintenance 
and use of his automobile, and to defend any lawsuit which might be brought 
against him on account of such injuries. While this policy was in force he 
alleges that an accident occurred to one Yudelevitz, who suffered injuries 
in a collision with plaintiff's automobile; that Yudelevitz filed a petition in 
the court of common pleas against the plaintiff for damages and recovered 
a judgment in the sum $300 against him; that the defendant neglected and 
refused to defend the lawsuit; that by reason thereof the plaintiff was re- 


quired to employ legal counsel to defend it, which was done at a reasonable 
counsel fee of 


In this case plaintiff seeks to recover from the defendant the amount of 
the judgment and the counsel fee. The defendant admitted the issuance of the 
policy, the injury to Yudelevitz, the recovery of a judgment, and the reason- 
ableness of the fee. As a special and second defense in its answer the de- 


fendant pleaded a violation of the policy contract by Heller, in that it contained 
the following stipulation: 


“F. The assured, upon the occurrence of any accident shall give immediate 
written notice thereof, with the fullest information obtainable, to the com- 
pany at its office, Detroit, Michigan, or its duly authorized agent. He shall 
give like notice, with full particulars, of any claim made on account of such 
accident. If, thereafter, any suit is brought against the assured he shall im- 
oe forward to the company every summons or other process served 
on him.” 

The insurance company, in this connecton, pleaded that the suit of Yude- 
levitz for personal injuries was begun on December 26, 1922, and that copies 
of the summons and petition were served on the plaintiff a day or so there- 
after; that the plaintiff did not immediately forward to the defendant these 
copies, and gave no notice of the pendency of Yudelevitz’s action against him 
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until May 14, 1923. Because of this breach in the policy contract by the plain- 
tiff, the defendant denied any right of recovery. 

The case was submitted to the court without the interyention of a jury 
and was heard upon an agreed statement of facts incorporated in a bill. On 
the issues joined, the trial court found for the insurance company, defendant, 
and rendered judgment in its favor. This was affirmed by the Court of Ap- 
peals, whereupon error was prosecuted to this court, leave therefor having been 
granted. 


In the agreed statement the following additional facts appear: The acci- 
dent of Yudelevitz happened on June 22, 1921, at night, and the following 
morning the plaintiff reported it and gave to the insurance company his 
written statement about it. The insurance company did not know of any 
claim made by Yudelevitz by reason of the accident until] May 15, 1923, when 
its agent was first apprised of the lawsuit brought by him on December 26, 
1922. Copies of the summons and petition were left at Heller’s residence 
while he was absent from the city. Heller's daughter, not knowing their pur- 
port, took these papers to Mr. Heller’s attorney, a Mr. Glick, defending the 
lawsuit, and told him to file an answer therein. This attorney knew nothing 
concerning the policy issued to Heller. Heller returned home in the following 
February and was advised that papers were left at his house and that Glick 
was looking after it. About that time Heller was taken sick and was con- 
fined to his house until the latter part of April, “and for one reason or 
another it did not come to his attention or Mr. Glick’s attention that there 
was a lawsuit growing out of the accident for which he was insured for some 
time, so it was not until May 14, 1923, that Mr. Glick and Mr. Heller woke up 
to the realization that this was the case which was already in the hands” of the 
adjuster for the insurance company. In the meantime Glick, because of Heller’s 
absence from home or illness, had obtained several leaves to answer, the 
last expiring May 26, 1923. The notice of the lawsuit which the agents of 
the insurance company had received on May 15, 1923, was referred to the home office 
of the insurance company, and on May 23d it advised Heller’s attorney that it dis- 
claimed liability on the ground that no immediate notice of the claim or suit had 
been given it pursuant the requirement of the policy contract. 

Mr. C. Harrison, of Cleveland, for plaintiff in error. 

Dustin, McKeehan, Merrick, Arter & Stewart, and Neil P. Beall, all of Cleve- 
land, for defendant in error. 


Jones, J. In the trial court the plaintiff attached to his petition a copy of 
the policy but did not allege performance of “all the conditions on his part to be 
performed.” The petition was therefore demurrable; but since the cause proceed- 
ed to trial, upon the issue of performance, error cannot be predicated upon such 
defective pleading. Union Ins. Co. of Dayton v. McGookey , 33 Ohio St. 

The real issue in the case, that of giving immediate notice by the assured, was 
specifically pleaded in the second defense of the insurance company’s answer. It 
set forth the condition in the policy which required the assured, in case suit was 
brought against him, immediately to forward to the company the summons or 
other process served upon the assured. And it alleged that, although the suit 
for personal injuries was begun on December 26, 1922, no notice of the action was 
served upon it, or copies of the process forwarded to it, until May 14, 1923. No 
reply to this defense was filed. Had there been, the defendant would have been 
entitled to a judgment on the pleadings. However, since the cause proceeded to 
trial without objection, as if such reply were filed, judgment on the pleadings was 
not thereafter available to the defendant. Woodward v. Sloan, 27 Ohio St. 592; 
Lovell v. Wentworth, 39 Ohio St. 614; Franc v. Nirdlinger, 41 Ohio St. 298; Cin- 
cinnati Gas & Elec. Co. v. Johnston, 76 Ohio St. 123, 81 N. E. 155. 

This cause must therefore be determined upon the facts conceded and agreed 
to by the parties upon the trial. The policy contained, for the benefit of the in- 
surer, a clause which required the assured to give immediate written notice (a) of 
the occurence of the accident, (b) a like notice of any claim made, and (c) in case 
suit were brought against him the assured was required to “immediately forward 
to the company every summons or other process served on him.” 


Notice of the accident was given, but the second and third requirements were 
not implicitly complied with, since notice of the claim or the process was not for- 
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warded to and received by the company until May 15, 1923, about 4 months and 
20 days after the institution of the suit and service of summons. 

The stipulation as to notice was of the essence of the contract, and, as in 
other contracts, is to be construed so as to give efect to the intention and lan- 
guage used by the parties thereto. Travelers’ Ins. Co. v. Myers & Co., 62 Ohio St. 
529, 57 N. E. 458, 49 L. R. A. 760. It is extremely important to an insurance com- 
pany, which assumes liability in case of accident, and reserves the right to de- 
fend or settle claims arising therefrom that notice of such claim or suits instituted 
thereon should. be served upon the company, in order that it may examine into the 
cause of the accident that it may determine whether liability exists on the part of 
the assured. 

This policy required that the assured should immediately forward to the com- 
pany every summons or process served on him, This court has already held that 
a stipulation of this character means that the action of the assured must be taken 
“within a reasonable time under the circumstances of the case.” Ins. Co. v. Myers 
& Co., supra. Had the pleadings and proof disclosed merely that the process had 
been forwarded approximately five months after the institution of the suit, and 
nothing more, undoubtedly the court could conclude, as a matter of law, that im- 
mediate action under the clause of the policy had not been complied with. When 
it is developed, as in this case, that the assured seeks to exonerate himself by a 
justifiable excuse for failing to give such notice, a case is developed where the deter- 
mination of such a claim becomes a question of fact, rather than of law, and is 
triable to a jury. Employers’ Liability Assurance Corp. v. Roehm, 99 Ohio St. 
343, 124 N. E. 223, 7 A. L. R. 182. Here the cause was submitted to the trial 
court without the intervention of a jury. 

[1-3] The contention of the plaintiff in error has been and is now that the 
assured could not be expected to give notice to the company, or to forward to it 
the process served in the suit against him, until he actually knew that such suit 
was brought; that by reason of his absence from home from December until 
February and his subsequent confinement to his home by illness from February 
until the latter part of April, he gained no knowledge of the pending lawsuit 
until the latter date. Whether such excuses, as a matter of law, are sufficient to 
avoid the explicit contract between the parties relating to immediate notice is a 
question upon which the decisions of the courts of this country are not in ac- 
cord. The various citations touching that question mav be found in 33 Corpus 
Juris, p. 15. The weight of authority, and we think the better reasoning, supports 
the principle announced in the text, viz.: 

“A default in serving notice * * * as required by the policy may be excused, 
where the circumstances are such as to render strict compliance with the re- 
quirement impossible or unreasonable, and insured has not failed to use due 
diligence.” 

The feature of the “impossibility” of giving notice has been frequently dis- 
cussed in the reported cases. Even if it be conceded that the assured need not 
give notice of that which he does not know, still, if bv the use of due diligence on 
his part, he should have ascertained that a suit had been brought against him, 
and the failure to do so was caused by his neglect, he should not charge his de- 
fault in that regard upon the insurance company. An authority more frequently 
cited than any other, perhaps, is that of Woodmen’s Accident Ass’n vy. Pratt, 62 
Neb. 673, 87 N. W. 546, 55 L. R. A. 291, 89 Am. St. Rep. 777, where a great many 
cases upon the phase under discussion have been considered. In considering what 
obstacles or causes render the performance of notice impossible within the time 
stipulated, the court, in its syllabus, holds as we do, that: 


“The question of the sufficiency of the excuse offered and the reasonableness 
of the time in which the act is performed [is] to be determined according to the 
nature and circumstances of each individual case; the beneficiary in all cases be- 
ing required to act with diligence, and without laches on his part.” (Italics ours.) 

Discussing policy provisions whereby notice must be given “forthwith” or “im- 
mediately,” Holcomb, J., conceding that the authorities are not entirely harmon- 
ious, states that: 

“The great weight of authority is to the effect that the exercise of due dili- 
gence and reasonable effort on the part of the insured to meet the requirements 
thus imposed [is] to be determined under all the circumstances as disclosed in 
each individual case.” 
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That due diligence is necessary on the part of the assured when he sets up 
the claim of “impossibility” of obtaining knowledge of that which, under the 
terms of his policy, he is required to give immediate notice to the company, is 
“~— discussed in Parker v. Middlesex Mut. Assurance Co., 179 Mass. 528, 61 N. E. 

Applying the facts developed on the trial of the instant case, we find that 
the accident happened on June 22, 1921, and that suit was not brought against 
Heller until December 26, 1922, a year and a half after its occurence. It is very 
probable that Heller in the meantime had either forgotten about the accident or 
expected no suit to result therefrom. However, such suit was brought against 
him, but notice of the claim made or of process served was not received by the 
company until approximately five months thereafter. He was absent from home 
when the suit was instituted and summons served at his residence, and returned 
some time in February, when he learned that papers were left at his house and 
that his attorney was looking after them. It also appears that from February 
until the latter part of April he was sick and confined to his house and that he 
did not realize that the lawsuit grew out of the accident until May 14, 1923. He 
did know that a suit had been brought, but he apparently made no effort to 
ascertain its character. No reason appears why, during his sickness, he failed 
to act in this respect, and the court may well have found that, under the cir- 
cumstances, he failed to exercise due diligence in ascertaining the nature of the 
lawsuit against him and in giving notice thereof by forwarding the process served 
to the insurance company, as required by the condition in his policy. Upon the 
issue of his impossibility of performance, or of his exercise of due diligence in 
complying with the policy condition requiring immediate written notice of the 
claim and the immediate forwarding of the process to the defendant, the burden 
of proof was cast upon the plaintiff. A jury having been waived, the issue of 
due diligence must have been found by the court in favor of the defendant below, 
and we cannot say there was error on the part of the trial court in so finding. 

The judgments of the lower courts are affirmed. 

Judgments affirmed. 
Day, Allen, Kinkade, Robinson, and Matthias, JJ., concur. 


CONNECTICUT FIRE INS. CO. v. HIRST. 
Court of Appeals of Ohio, Hamilton County. June 27, 1927. 
160 Northeastern Reporter 864. 
INSURANCE—EVIDENCE HELD TO WARRANT FINDING THAT DAM- 

AGE TO ELECTRIC AUTOMOBILE WAS CAUSED BY FIRE WITHIN 

POLICY, NOT BY ELECTRICAL CURRENT WITHOUT FIRE. 

Evidence held sufficient to warrant finding that damage to electric. automo- 
bile was caused by fire within meaning of fire insurance policy, rather than by 
electrical current without fire. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Suit by J. E. Hirst against the Connecticut Fire Insurance Company. A 
judgment in favor of plaintiff was affirmed by the court of common pleas, and 
defendant brings error. Affirmed—[By Editorial Staff.] 

Harmon, Colston, Goldsmith & Hoadly, of Cincinnati, for plaintiff in error. 

Simon L. Leis, of Cincinnati, for defendant in error. 

Hamiiton, P. J. This was a suit on a fire insurance policy. Defendant in 
error, who was plaintiff in the municipal court, claimed a loss by fire, under the 
terms of his policy, the damage occurring to his electric automobile. 

The insurance company, plaintiff in error here, contends there was no fire, 
but that the damage was caused by electrical current without a fire. 

Neither the plaintiff nor any one testifying in his behalf saw flame or glow, 
but did see volumes of smoke. The physical evidence is that the insulation of 
the wiring was all burned off, and that the coils and other electrical equipment 
were destroyed. There is evidence that the damage was started by a short cir- 
cuit. 

An expert witness for the defense testified in answer to the question of 
counsel as to whether or not the condition was caused by fire. The answer was: 

“There is no way of telling, owing to the insulation being gone. If the insula- 
tion were intact, it would be very easy to tell what the damage was caused by.” 

It is argued that there was no visible heat or light necessary to come within 
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the meaning of the word “fire”; that there should have been a flame or glow. 
Whether or not there was such a flame, or glow, or heat, or light, it is not possi- 
ble to ascertain, in view of the fact that there was no one present to see it. 

We are of opinion that the evidence that the insulation was all burned off or 
destroyed, that the coils were destroyed, that there were large volumes of 
smoke issuing from the car, and that the fire, if such it be, was extinguished by 
a garage man with a fire extinguisher is sufficient to warrant the judgment of 
the trial court, and that judgment is. affirmed, as is the judgment of the court of - 
common pleas, affirming the judgment of the municipal court. 

Judgment affirmed. 

Cushing, J., concurs. 

Buchwalter, J., not participating. 


FORD MOTOR CO. v. POTOMAC INS. CO. 
Court of Appeals of Ohio, Cuyahoga County. Aug. 8, 1927. 
161 Northeastern Reporter 230. 

1. DAMAGES—DAMAGES FOR INJURY TO AUTOMOBILE WHILE IN 
POSSESSION OF BAILEE MAY INVOLVE CONSIDERATION OF 
COST OF REPAIR AS WELL AS DIFFERENCE IN VALUE. 

While measure of damages for injury to automobile while in possession of 
bailee for repairs is generally difference in value of car in its condition im- 
mediately before and immediately after injury, such rule is not exclusive, and 
cost of repairing the machine may be shown. 

(For other cases, see Damages, Dec. Dig. § 113.) 


2, APPEAL AND ERROR—ALLEGED ERROR IN ADMITTING EVIDENCE 
AS TO COST OF REPAIRING DAMAGED AUTOMOBILE HELD NOT 
AVAILABLE TO BAILEE DEFENDING SUIT ON THEORY THAT RE- 
PAIR COST REPRESENTED MEASURE OF DAMAGES. 

In action against motor company for damages for injury to automobile by fire 
during its retention for repairs, action of trial court in admitting testimony as to 
cost of materials used in repair of the damaged automobile did not constitute 
error of which defendant could complain, where both parties tried case on theory. 
that measure of damages was cost of repairs. 

(For other cases, see Appeal and Error, Dec. Dig. § 882[8].) 


Action by the Potomac Insurance Company against the Ford Motor Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. [By Editorial 
Staff. ] 

John H. McNeal, of Cleveland, for plaintiff in error. 

Dustin, McKeehan, Merrick, Arter & Stewart, of Cleveland, for defendant’ in 
error. 


Houck, J. The parties in this case stand in an order the reverse of that held 
in the court below. -For convenience, we shall refer to the parties as they were in 
the lower court, calling the Potomac Insurance Company plaintiff and the Ford 
Motor Company defendant. : 

The petition sets forth that the plaintiff insured one Ray Middleton, not a 
party to the lawsuit, against damage to his Lincoln automobile by reason of fire; 
that Middleton bought said automobile from defendant; that shortly thereafter the 
paint job on the car developed defects and Middleton thereupon entered into a 
contract with defendant, whereunder Middleton agreed to deliver the automobile 
back to the defendant for the purpose of correcting the defect. and defendant agreed 
to repaint or repair the automobile and return it in the same condition in all other 
respects as when delivered to it. The automobile was delivered to the defendant. 
It is alleged that Middleton performed the contract fully upon his part, and that 
the defendant failed and neglected to comply with the contract upon its part, in that, 
among other things: 

“(1) That said defendant wholly failed and neglected to return said automobile 
to the said Ray Middleton after work had been completed thereupon in the same 
condition in all other respects as when delivered to defendant. 

“(2) That defendant caused or permitted the automobile to be seriously 
damaged by fire.” 

It is further alleged that said defendant “neligently caused or permitted said 
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automobile to be damaged by fire, and that as a proximate result” certain damage 
was sustained. 

It is pleaded that plaintiff lived up to its contract of insurance with Middleton, 
and paid him $1,969, receiving an assignment of his cause of action against the 
defendant, the Ford Motor Company. Judgment was prayed for in said amount, 
with interest. 

The answer, save for the admission that the Lincoln automobile was de- 
livered to defendant for the purpose of being repainted, and was damaged in 
certain respects by fire in the W-D Paint & Trim Shop, is a general denial. 

Upon the issues raised by these pleadings the cause was submitted to a 
jury, and a verdict returned for the plaintiff in the sum of $2,143.68. The 
motion tor a new trial was overruled by the trial judge, and judgment was enter 
ed on the verdict. 

Numerous errors are set out in the petition in error, as grounds for reversing 
the judgment below, but the following were stressed in oral argument: 

(1) Error in the proof as to the measure of damages. 

The trial judge permitted testimony to go to the jury as to the cost of the 
different items used in the repair of the damaged automobile. 

[1] The general rule in such cases is that the measure of damages is the 
difference in value of the car in its condition immediately before and immediate- 
ly after the claimed injury thereto; yet we find and hold this is not the ex- 
clusive rule. In Huddy on Automobiles (8th Ed.) p. 1031, § 870 et seq., we find 
the following: 

“Where, by the wrongful act of the defendant, the plaintiff’s automobile is 
injured, but is not totally destroyed, the measure of damages usually adooted 
is the difference between the market value before the injury and market value 
thereafter. * * * As a practical proposition, this difference in many cases is 
represented by the cost of repairing the machine. Thus, the reasonable value 
of repairs necessitated is admissible as evidence bearing unon the depreciation 
in value through the injury.” 

In Berry on Automobiles (5th Ed.) § 1140, it is said: 

“Evidence of the reasonable value of repairs made necessary by the acci- 
dent, as were required to place the automobile in usable condition, as well as 
evidence of its reasonable market value when repaired, is competent, as bearing 
on the reasonable market value of the machine immediately after the damage.” 

[2] An inspection of the record discloses that counsel for plaintiff and de- 
fendant tried this case upon the theory that the measure of damages was the 
cost of the repairs on the damaged automobile. 

are pages 71 and 72 of the record, Mr. McNeal, counsel for the defendant, 
said: 

“Mr. McNeal: The measure of damages is the cost of repairs and he has 
proven that. Now he wants to get in the cost of the car and the upkeep of the 
car when the only measure of damages is the cost of repairs, which he has 
proven.” 

In view of the state of the record upon the rule as to the measure of dam- 
ages, in this case, we are inclined to belive that counsel for the defendant is in 
no position to complain, especially in the light of the special exception taken 
by him for the defendant to the general charge of the court, as appears in 
the record. ; 

[3] (2) Are the answers or any of the answers to the special interrogatories 
inconsistent with the general verdict? 

Section 11464, General Code reads: 


“Wher a special finding of facts is inconsistent with the general verdict, the 
former shall control the latter, and the court may give judgment accordingly. 


“To be inconsistent with the general verdict as contemplated by section 
5202, Revised Statutes [section 11464, General Code], it must appear that the special 
findings are irreconcilable, in a legal sense, with the general verdict; and, to justify 
the court in setting aside or disregarding the general verdict on the ground that it 
is inconsistent with such special findings, the conflict must be clear and irreconcil- 
able.” Davis v. Turner, 69 Ohio St. 102, 68 N. E. 820. 

Under the established facts in the present case, the said statutory provision, 
_and the rule of law laid down in the cited case, we are bound to reach the con- 
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clusion that the answers to the interrogatories are not inconsistent with the 
general verdict. 

The verdict of the jury was responsive to the proven and conceded facts. 
No errors of law—of such a nature as would warrant a reversal of the judg- 
ment under review—appearing of record, and substantial justice having been 
done in the premises, the judgment of the common pleas court must be aimed. 

Judgment affirmed. 

Shields and Lemert, JJ., concur. 

Judges of the Fifth Appellate District, sitting in place of Judges Sullivan 
Vickery, and Levine, of the Eighth Appellate District. 


ROHLF v. GREAT AMERICAN MUT. INDEMNITY CO. et al. 
Court of Appeals of Ohio, Huron County. Nov. 14, 1927. 
161 Northeastern Reporter 232. 

1. INSURANCE—EVIDENCE HELD TO SHOW INSURED’S FAILURE TO 
CO-OPERATE WITH INSURER, ABSOLVING INSURER FROM LIA- 
BILITY UNDER POLICY TO INJURED PERSON. 

Evidence held conclusively to establish deliberate and premeditated evasion 
on part of insured of duty owing insurer, to co-operate in defense of action against 
insured, as required by provisions of policy, thus relieving insurer from liability to 
injured person bringing suit against insurer after obtaining unsatisfied judgment 
against insured. 

(For other cases see Insurance, Dec. Dig. § 311 [1] 665 [3].) 


2. INSURANCE—INSURER, BY DEFENDING ACTION AGAINST INSUR- 
ED HELD NOT ESTOPPED FROM ASSERTING, IN SUBSEQUENT AC- 
TION AGAINST INSURER, INSURED’S FAILURE TO CO-OPERATE. 
That insurer proceeded with defense of action by injured person against in- 

sured, after deliberate failure by insured to co-operate in such defense, held not 

a waiver or estoppel to assert such failure of co-operation as defense in action by 

injured person against insurer. 

(For other cases see Insurance, Dec. Dig. § 388 [5].) 


3. INSURANCE—PERSON INJURED BY INSURED HAS NO GREATER 
RIGHTS AGAINST INSURANCE COMPANY THAN INSURED HIM- 
SELF HAD. 

The liability assumed by insurance company is limited by terms of indemnity 
policy, and one injured by insured has no greater rights against insurer than in- 
sured himself had. 

(For other cases see Insurance, Dec. Dig. § 591%.) 

Williams, J. dissenting. 

Action by Homer Rohlf against the Great American Mutual Indemnity 
Company and others. Judgment dismissing petition, and plaintiff brings error. 
Affirmed.—[ By Editorial Staff.] 

Young & Young, of Norwalk, for plaintiff in error. 

C. H. Workman, of Mansfield, and E. G. Martin, of Norwalk, for de- 
fendants in error. 

Ricuarps, J. The plaintiff was injured on August 6, 1922, in a collision be- 
tween two automobiles, while he was riding as a guest with his friend, A. C. Chap- 
man, in Chapman’s car. Chapman held indemnity insurance in the defendant com- 
pany protecting him from such liability as was within the terms of the policy. There- 
after Rohlf brought an action against Chapman for the injuries suffered, and re- 
covered a verdict and judgment of $1,500. The judgment not being satisfied, he 
brought this action against the company on the indemnity policy issued by it. 
A jury being waived, the case was tried to the court, a judgment was rendered 
for the defendant, dismissing the petition, and this proceeding in error is brought 
to secure a reversal of the judgment. 

_ The main defense upon which the indemnity company relied is based on the 
claim made by it that the assured willfully failed to co-operate and assist it in 
making a defense to the original action brought by Rohlf. The provision of the 
policy covering this matter is section 2, par. 2, which reads as follows: 

“(2) Co-operation of the Assured. Whenever requested by the company, the 
assured shall aid in effecting settlement, securing information and evidence, the 
attendance of witnesses and in prosecuting appeals, and at all times render all 
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possible co-operation and assistance. The assured shall not voluntarily assume 
any liability, or interfere in any negotiation for settlement, or in any legal pro- 
ceeding, or incur any extra expense, or settle any claim, except at assured’s own 
cost,;without the written consent of the company, previously given. The com- 
pany, reserves the right to settle any such claim or suit brought against the as- 
sured.” 

The policy also contained a provision relating to defending actions brought 
against the assured, reading as follows: 

“In conjunction only with coverages granted under clauses A and/or B of 
this section the company does hereby agree to investigate all accidents covered by 
this policy and to defend in the name and on behalf of the assured any suit, 
brought against the assured to enforce a claim, whether groundless or not, for 
damages suffered or alleged to have been suffered on account of the bodily injuries 
and/or death and / or the damage to or the destruction of property as set forth 
in this section.” 

The plaintiff in his reply avers that the company appeared in open court and 
defended the action and offered evidence in defense upon the matters set forth in 
the answer in that case, and filed in that case the answer of A. C. Chapman, and 
is thereby estopped from asserting any of the claims made in its answer in this 
case. 


The record discloses that, after the collision, Chapman notified the company 
thereof. No action was brought by Rohlf against Chapman on account of the 
collision until May 6, 1924, one year and nine months after the collision. Chap- 
man made no defense to that action. The company had, in the meantime, made 
diligent search for Chapman in Willard, Cleveland, Lorain, and Toledo, finally 
ascertaining, on February 4, 1925, that he was in Toledo. On February 7, 1925, 
the company filed an answer on behalf of Chapman in that action, the answer 
being verified by one of the attorneys, for the reason, as stated in the verifica- 
tion, that the defendant was absent from Huron county. Immediately on ascer- 
taining the whereabouts of Chapman in Toledo on February 4, 1925, the company 
obtained a written statement from him detailing the circumstances of the collision 
in which Rohlf was injured. In that statement, Chapman asserted that he him- 
self was nowise at fault, and that the driver of the car was entirely at fault for 
the collision, in that, while Chapman was on the right side of the road, the 
driver of the other car turned his car across the road and headed into the Chap- 
man car. The company also procured from Chapman, on February, 4, 1925, a 
signed statement to the effect that, although the indemnity company disclaimed 
liability, it was to investigate and defend against the claim with the understand- 
ing that it reserved the right to be liable only for the risks assumed by its policy, 
to which reservations Chapman agreed in the writing. 

On February 16, 1925, counsel for the company sent Chapman a registered let- 
ter, directed to him at the residence he gave in Toledo, and reminding him of the 
pendency of the action. This letter contains the following statement: 

“The issue has been made up in the case, and is liable to come on for trial 
most any day, and up to the present time we have had no assistance from you. 
If you will take your policy and examine it, you will see that you agreed to as- 
sist the Great American in making any defense, in gathering the testimony and 
making preparations for the trial, and assisting us at the trial in the trial of the 
case. 


“T say, so far you have given us no. assistance whatever, and this letter is to 
notify you that you must come to Mansfield at once, so we can have a confer- 
ence with you, and to know what witnesses you want at the trial, and otherwise 
help us to get ready to make the defense.” 

Chapman made no response to this letter. On March 30, 1925, counsel sent 
him another registered letter, in which the following language occurs: 

“You did not comply with my request and up to date you have not given us 
any assistance in the preparation of this case. 

“The case is set down for trial and will be tried on Thursday, of this week, 
April 2d, at 9 o'clock a. m., at the courthouse in the court of common pleas of 
Huron County. I shall be present and make what defense I can. I will be in 
Norwalk on Wednesday evening at 7:30 in the office of Edgar G. Martin, prose- 
cuting attorney of Huron county, and you ought to meet me at the office and let 
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us have the benefit of your evidence and your assistance the next day in the trial 
of the case. 

“This is the last notice I shall give you with regard to the trial of said cause.” 

Chapman made no response to this communication, and was not present at 
the trial, which commenced on April 2, 1925. His excuse is that he had left 
Toledo and located in Lorain, and did not receive the ‘letters until too late to 
attend the trial, but he had not given the company any notice of his change of 
address, and a receipt for the registered letters had been returned to the com- 
pany, signed by his representative. 

Chapman was not present at the trial of the instant case, but the decision 
of the case was delayed, and his deposition was taken. The company apparent- 
ly had not been able to find him, but the plaintiff ascertained that he was in 
Florida, and was advised of his return to Norwalk, and the plaintiff took his 
desposition, and it was introduced in evidence. In that desposition Chapman 
states that he never notified the insurance company that he had been sued by 
Rohlf, although he knew that the policy required that he should do so, and he 
further stated that he thought Rohlf should be paid. In the deposition he was 
asked this question, referring to Rohlf: 

“Q. As long as he can’t get it from you, you think he ought to get it from 
the insurance company, don’t you? A. Well, I think so.” 

He further testified as follows: 

“Q. Did you tell one of their investigators that you would keep the office 
in touch as to where you were, so they could get you at any time? Did you say 
that to one of the men? A. Yes, sir. F 

“Q. You didn’t do it, did you? A. No. 

“Q. And, after you got this notice of the trial, you never told them that you 
got the message, or where you were, or anything, did you? A. No, sir. 

“Q. You never co-operated, have you—outside of notifying them of the 
accident? A. No, sir. 

“Q. You had told them that you would let them know where you were all 
the time, and where they could get you if they wanted you, didn’t you? A. Yes. 
i “Q. You didn’t tell the insurance company where you were, did you? A. 
NO, Sir. 

“Q. Yet you had promised you would, to the man? A. No. sir.” 

This last answer is so plainly inconsistent with numerous statements made by 
the witness that it is either a clerical error or a willful misstatement. Later on 
in the deposition he was asked this question: 

‘ “Q. And Mr. Young is your attorney, and he was Mr. Rohlf’s attorney? A. 
es, sir. 

“Q. You say Mr. Young was your attorney, in your last case? A. Yes, sir.” 

The trial judge, on request, made a special finding of facts, which includes 
the following finding: 

_ “The court further finds that the defendant A. C. Chapman did not co-operate 
with or assist the defendant corporation in securing information and evidence 
regarding the claim of the plaintiff against him, or in the attendance of witnesses or 
in the attendance of defendant Chapman himself at said trial; that he did not 
notify the defendant company of the pendency of plaintiff’s suit against him, nor 
did he at any time advise the defendant company of his post office address or 
place of residence, and that the same was changing frequently, and that letters ad- 
dressed to him by said company were not answered by him, nor did he conform 
to any of the requests made in such letters that he go to Mansfield to confer 
with said company regarding said claim or appear at the trial of said law suit, 
although it does not appear that he received actual notice of the date of such 
trial, owing to the fact that he had changed his address, and the letter of notice 


= en company to him did not reach him until after such trial had 
een had.” 


_[1] We think the finding of the trial court is sustained by the overwhelming 
weight of the evidence. Indeed, it is impossible to read the record in this case 
without finding that there was deliberate and premeditated evasion on the part 
of Chapman of the duties he owed to the company to co-operate in the defense, 
as required by the provisions of the policy. The evidence points very strongly to 
collusion between Chapman and his friend Rohlf to enable Rohlf to collect the 
amount of the claim from-indemnity company. We may concede that the com- 
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pany did not have the right to require him to come to Mansfield from Toledo, but 
it did have the right to his assistance and co-operation. If the accident happened 
under the circumstances stated by Chapman when interviewed in Toledo, there 
was a perfect defense to the claim made by Rohlf. 

[2] It is said that the company ought not-to have proceeded to trial, in the 
absence of Chapman, but there is no assurance that an attempt at a continuance 
of the case would have been successful. At most, the failure to attempt to se- 
cure a continuance was an error of judgment, and does not evince in any way bad 
faith on the part of the company. On the other hand, the evidence shows bad 
faith on the part of Chapman in failing to co-operate, as he had agreed, and in 
thus wrongfully attempting to shoulder the liability on the company. We find 
nothing in the case showing a waiver or estoppel to make this defense. 

[3] Certainly the liability assumed by the company is limited by the terms of 
its policy, and Rohlf can have no greater right than Chapman himself had. The 
case must be determined against the plaintiff, because the assured is clearly 
shown to have violated the provisions of the policy requiring him to co-operaté 
and assist in the defense. Schoenfeld v. New Jersey Fidelity & Plate Glass Ins. 
Co., 203 App. Div. 796, 197 N. Y. S. 606; Coleman v. New Amsterdam Casualty Co., 
126 Misc. Rep. 380, 213 N. Y. S. 522; United States Fidelity & Guaranty Co. v. 
Williams, 148 Md. 289, 129 A. 660; Bassi v. Bassi, 165-Minn. 100, 205 N. W. 947; 
Oakland Motor Co. v. American Fidelity Co., 190 Mich. 74, 155 N. W. 729. 

The petition in error and the brief complain only of the rendition of the 
judgment in favor of the Great American Mutual Indemnity Company. 

For the reasons given, the judgment must be affirmed. 

Judgment affirmed. 

Lloyd, J., concurs. 

Williams, J. (dissenting.) The defendant insurance company defends on 
the ground that the failure of insured to co-operate worked a rescission and dis- 
charge of the policy. 

In a suit by a judgment creditor to recover against the insurance policy, under 
section 9510—4, General Code, the terms of the policy that are binding upon the 
judgment creditor, Stacey v. Fidelity & Casualty Co., 114 Ohio St. 633, 151 N. E. 
718. The policy contained a clause requiring the insured to co-operate with the 
insurer in making defense against damage claims, and the court below held that, 
because the insured did not so co-operate, the plaintiff could not recover. The 
only manner in which it could be reasonably claimed the insured did not co-operate 
was in his failure to attend the trial in the action for damages. Under the undis- 
puted evidence, the insured did not have any notice of the trial until at least two 
days after it was completed. The manner in which it was claimed he did not co- 
operate was in not giving notice of his whereabouts. The insurance company knew 
that his address had been at the Spot Restuarant, 1202 Yondota street, Toledo, Ohio. 
Under the undisputed evidence, he told the representative of the insurance com- 
pany that he would keep the office in touch as to where he was, so that they could 
get him at any time. This he evidently did to the extent of keeping the people at 
his address in Toledo informed of his whereabouts, as a letter addressed to that 
point followed him to Lorain where he was at the time of the trial. 


Assuming that there was enough evidence to warrant the court, a jury having 
been waived, in finding that the insured failed to co-operate, there is still another 
vital question involved in the case. The insurer agreed to defend the action for 
damages “in the name and on behalf of the insured.” The damage case was 
assigned for trial in the common pleas court for Thursday, April 2, 1925. On the 
Monday before, the attorneys for the insurance company, who were also the only 
attorneys appearing for the insured at the trial, wrote a letter addressed to the 
insured’s Toledo address, which the insured did not receive until two days after 
the trial was completed. The letter was registered, and a return receipt demand- 
ed. This return receipt was mailed back to the sender three days after the trial 
had been completed. The attorneys, therefore, knew the letter had not been de- 
livered. They were attorneys for the insurer as well as the insured, and they made no 
further effort to get the insured by telephone or by process of court, and made 
no application for a postponement of the trial, nor any application for a continu- 
ance. In fact it does not appear that any information was given to the trial 
judge relative to the situation. The attorneys owed both of their clients the 
obligation of fidelity, and, if it was necessary to the proper defense of the action 
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to have the defendant present, in order to make proper defense, surely counsel 
were in default in not further endeavoring to procure his attendance, and were 
therefore in default in bringing about the lack of co-operation on the part of the 
insured. 

The principle applicable is well stated in 13 Corpus Juris, p. 614, § 662: 

“(2) Party Rescinding must not be in Default. A party who is himself in de- 
fault of performance cannot rescind. The party seeking rescission must be willing 
and in a position to perform his part of the agreement. So where the contract is 
entire and performance by one party is a condition precedent to recovery on his part, 
he cannot rescind because payment for part performance is refused, although it 
would seem that where both parties are in default at the time for performance the 
contract is ipso facto dissolved. Where both parties are in default and each seeks 
to assert the contract as against the other, it will not be regarded as terminated, 
and one party will not be permitted by his breach to create a condition which will 
tend to bring the other party into default and then assert that such party’s rights 
are forfeited by a default so caused. Where one party has waived full per- 
formance by the other, such other is not entitled to assert such fact as a ground 
for rescission.” 

The insurance company, through its agents or attorneys, should not be per- 
mitted to bring about the lack of co-operation by its own default, and then avoid 
liability under the policy by reason of such claim of lack of co-opeartion. As to 
the facts bearing upon the question of the default of the insurance company 
through its agents and attorneys, there is no dispute, and the writer is of the 
opinion that upon this ground the trial judge would have been required to have 
directed a verdict in favor of the plaintiff for the amount of the judgment and 
interest had there been a jury, and that he erred in not making a finding accord- 
ingly, a jury having been waived, and entering judgment thereon, and that this 


court should now reverse the judgment of the court below, and enter final judg- 
ment in favor of the plaintiff in error. 


WHEELER et al v. LONDON GUARANTEE & ACCIDENT CO., LIMITED, 
LONDON, ENGLAND. 
Supreme Court of Pennsylvania. Jan. 30, 1928 
140 Atlantic Reporter 855. 

1. INSURANCE—UNDER INDEMNITY POLICY COVERING INJURIES BY 
TRUCK TRANSPORTATION OF GIRDER, CAUSING INJURY, HELD 
NOT COMPLETED UNTIL DEPOSITED IN DESIGNATED PLACE. 

In action for breach of automobile insurance policy, whereby plaintiff was re- 
quired to pay verdict for personal injuries sustained by boy while stepping over 
steel girder unloaded from plaintiff's insured motor truck, transportation of 
steel girder commencing by loading girder on truck at factory held not completed 
in absence of orders to contrary, until girder was unloaded and delivered from 
truck inside garage, as required of plaintiff, and hence girders were not unloaded 
and delivered under policy covering injuries sustained while unloading truck to 
be used for transportation materials, when girder was thrown from truck, and 
part thereof remained obstructing sidewalk. 


(For other cases see Insurance, Dec. Dig. § 435.) 


2. INSURANCE—TO RELIEVE INSURER FROM LIABILITY UNDER POL- 
ICY COVERING ACCIDENTS BY TRUCK, TRUCK MUST HAVE BEEN 
ENTIRELY DISCONNECTED FROM DELIVERING GIRDER, CAUS- 
ING INJURY. 

In action for breach of automobile insurance policy, whereby plaintiff was 
required to pay verdict for personal injuries sustained by boy while stepping 
over steel girder unloaded from plaintiff's insured motor truck, if insurer is to 
escape liability under policy covering accidents occurring by reason of use of 
motor vehicle which could be used in transporting merchandise, there must have 
arisen during delivery of girder situation by which service and use of truck, as 
well as truck itself, was entirely and actually severed from active operation of 
dragging girder inside building to designated location. 


(For other cases see Insurance, Dec. Dig. § 435.) 
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3. INSURANCE—INJURY BY TRIPPING OVER GIRDER. UNLOADED 
FROM TRUCK REMAINING READY TO DRAG GIRDER TO DES.- 
IGNATED PLACE HELD WITHIN POLICY COVERING ACCIDENTS 
WHILE TRUCK WAS IN USE. 

In action for breach of automobile insurance policy, whereby plaintiff was 
required to pay verdict for personal injuries sustained by boy while stepping 
over steel girder unloaded from plaintiff’s insured motor truck, evidence that 
truck remained in street with motor running after depositing girder, and was used 
to pull girder to designated location, showed that truck was continuously connected 
with work of unloading and delivery of girder prior to, during, and immediately fol- 
lowing injury, though it remained stationary across the street from place where 
girder was being removed, and hence accident occurring when boy tripped over 
girder extending on sidewalk occurred in course of transporting girder, and loss to 
which accident gave rise was within policy, indemnifying plaintiffs for accidents 
occurring during use of truck for transporting materials. 

(For other cases see Insurance, Dec. Dig. § 435.) 

Simpson, J., and Moschzisker, C. J., dissenting. 

Appeal from Court of Common Pleas, Philadelphia County; Charles Y. Au- 
denried, President Judge. 

Action by Andrew Wheeler and others, co-partnérs, trading as Morris, 
Wheeler & Co., against the London Guarantee & Accident Company, Limited, 
of London, England. From a judgment of the court of common pleas for plain- 
tiff defendant appeals. Affirmed. 

Argued before Moschzisker, C. J, and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 

Wm. W. Smithers, of Philadelphia, for appellant. 

M. Hampton Todd, of Philadelphia, for appellees. 


Frazer, J. Plaintiffs, appellees here, in an action of assumpsit declared a 
breach of the terms of an automobile insurance policy, issued to them by de- 
fendant, whereby they were obliged to pay a verdict for personal injuries sus- 
tained by a boy while stepping over a large steel girder which extended from 
the entrance of a building upon and over a sidewalk; the girder having been 
unloaded from plaintiffs insured motor truck. In accordance with a contract en- 
tered into by plaintiffs with a firm of builders to fabricate, deliver, and erect a 
structural steel garage building on East Clearfield street in the city of Phil- 
adelphia, plaintiffs transported to. this building, then in course of construction, 
by means of a truck and trailer, both vehicles being covered by the policy 
issued by defendant company, appellant here, two steel girders, weighing re- 
spectively 10,000 and 7,000 pounds, the material to be unloaded and delivered in- 
side of the garage being erected. In the effort to deliver the girders at the pro- 
per place, the wheels of the trailer sank so deeply into the soft earth within 
the structure that neither of the vehicles could enter entirely within the build- 
ing, nor could they be moved to the outside again, without removing the girders. 
The steel beams were then taken from the trucks-and placed on the ground, one 
end of each extending inside the garage building, and the other end projecting 
about six feet upon and across the sidewalk. The driver of the truck, a regular 
employee of plaintiffs, finding it impossible to deposit the girders at the designat- 
ed location within the structure by means of the appliances he had at hand, so 
informed his employers by telephone, and, in response to his message, their 
superintendent was sent, with a service car and appliances, to complete delivery 
by placing the girders wholly inside the building. By means thus available, and 


by using the insured truck and its motor power, the lighter girder was with 


little difficulty dragged completely within the building. The removal of the 
heavier one was, however, more difficult, requiring its jacking up, and placing 
planks and rollers under it to facilitate its removal from the sidewalk. While 
this work was in progress, and the girder still extended over the sidewalk, three 
small boys approached, intending to step over the obstruction. As one, McCart- 
ney, trod upon the girder, it began to rock, and, as he stepped back to the side- 
walk, the girder toppled over, and fell on his foot, crushing it to such extent 
that amputation became necessary. In a subsequent suit, damages to the amount 
of $8,235.70 were recovered by the boy and his father from appellees, who paid 
the amount of the verdict. The insurance company declined to take part in the 
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defense. This action was brought to reimburse plaintiff for the damages paid in the 
McCartney Case. A verdict was rendered in plaintiffs’ favor, and, on refusal 
of the court below to enter judgment n. o. v. for defendant, this appeal followed. 

[1] Defendant here contends that the accident to the boy, which gave rise 
to plaintiffs’ losses, was not such as was covered by the provisions of the in- 
surance policy. It argues that, as the girder by which the boy was injured had 
been thrown upon the sidewalk before the accident, and was not then upon the 
truck, which stood at the time across the street from the place of operation, 
there was no longer connection of the girder with the truck. The insurance 
policy in question, reproduced in the record of the case, plainly provides by its 
terms indemnity for injuries sustained “while loading and unloading” motor 
vehicles insured under it, and further provides that the “above cars of the com- 
mercial type will be used for transportation of materials and/or merchandise 
incidental to the business” of the insured. Unquestionably at the time of the 
accident plaintiffs were actually engaged in the transportation and delivery of 
merchandise and materials incidental to their business. The process of the 
transportation was commenced by loading at the factory the two steel girders 
on the truck and trailer, both insured under the policy, and was to be completed 
by delivery of the girders upon a space within the garage building. We think 
no reference to authorities or decisions is required to support here the elemen- 
tal principle that this particular instance of transportation and delivery could 
not be completed, in the absence of direct or implied orders or directions to the 
contrary, until the merchandise was unloaded and delivered from the truck and 
trailer inside the garage, building where intended for use, and, indeed, this was 
the explicit direction given by the bricklayer foreman to plaintiffs’ driver at the 
time he reported the arrival of the girders. He was told they “had to go on 
the inside,” and it is not shown that the bricklayer was without authority to 
give such direction. It certainly cannot then be sensibly contended that, when 
the girders were thrown from the motor vehicles which brought them, with 
one part lying inside the building and the cther extending out over and obstruct- 
ing the sidewalk, they were actually transported, unloaded and delivered at and 
upon the location designated and where intended to be used, and that the 
transportation and delivery was completed according to contract. Manifestly 
it was not considered so by plaintiffs’ truck driver nor by plaintiff company it- 
self, as shown by the telephone call for help by the driver and the prompt 
arrival of the superintendent from the factory with a service car and block 
and tackle to complete the delivery. 


[2, 3] We come now to defendant’s contention that the insured truck, which, 
with the trailer carried the girders to the garage structure, had no connection 
with the accident to the boy, inasmuch as at that moment plaintiffs’ girder was 
not on the truck, nor was being loaded or unloaded therefrom, and that, under 
such circumstances, the accident was not within the scope or terms of the policy. 
Plainly the terms of the policy in question cover accidents occurring “by reason 
of ownership or maintenance” of the vehicles it insures; also occurring in “the 
use thereof;” and stipulates that such vehicles may be used for the trans- 
portation of materials-and merchandise incidental to the business of insured. 
If defendant company is to escape liability under its policy, there must have 
arisen, during the transportation and delivery of the girder by which the boy 
was injured, a situation by which the service and use of the truck, as well as 
the truck itself, was entirely and actually severed and disconnected from the 
active operations of dragging the girder inside the building to the designated 
location. This situaton, defendant argues, was created by the fact that, at the 
time of the accident, the girder was no longer upon the truck which stood across 
the street from the garage and not in use. 


The undisputed testimony of the driver who brought the girders from the 
factory and of the superintendent who came with the block and tackle to aid 
in completing delivery prove that defendant’s position is wholly untenable. 

The latter’s testimony shows the truck was continuously and directly connected 
with the work and operations of unloading and delivering the girders previous 
to, during, and immediately following, the injury to the boy. The vehicle was 
an indispensable agency in the work, under the circumstances, and, as such, was 
at no time disconnected from it. It is true, the truck at the time of the accident 
to the boy, was stationed across the street, opposite, and near to, the work of re- 
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moving the girder from the sidewalk, but that it was at that time no longer an ac- 
tive factor in the operations is a claim wholly unjustified by the fact that three 
succesives times this truck, as an essential part of the operations, was stationed 
on the street, each time with its motor running; and as often, after brief time, 
used as the main instrument to drag the girders into the building, and thus 
complete the unloading and delivery of the merchandise. It stood on the 
street the first time after the driver had disconnected it from the trailer and 
had used it in an effectual effort to draw the girders inside the building; the 
second time, while a new rope was being procured to replace one which broke 
during the use of the block and tackle; and, finally, it was stationd across the 
street a few feet from the girder by which the boy was injured, with its motor 
still running, and in continued readiness for use, while the planks and rollers 
were being placed under the girder. 


Immediately upon completion of this preparatory work, the truck was used 
successfully to pull the second girder into the building. It will be noted that 
there was no other motor power used, or attempted to be used, except that 
furnished by the truck in question. It was this truck which, by means of the 
block and tackle pulled the first girder into the garage, and it was the same 
truck which pulled in the second girder. From the moment that operations 
began for the removal of the girders into the building, the truck was the chief 
and wholly essential factor in the work, and, during the entire period, and at the 
moment of the accident; its motor was either furnishing the power with which 
to drag the girders, or during brief delays occasioned by preparatory work, was 
kept running, and in close proximity, for the same purpose. To say, therefore, 
that the truck was no longer connected with the work of transportation and 
delivery because the girder was not on it, and because it stood briefly a few feet 
away, is illogical, and cannot be accepted. It seems to us a misapplication of 
words, under the circumstances in this case, to claim that the girders were un- 
loaded and delivered when thrown from the truck and trailer, partly within, and 
partly outside, the garage building. If these vehicles, bearing the merchandise, 
had thus sunk into the mire half a mile distant from the place of delivery, and 
required that the girders be there “dumped” upon the ground, it might of 
course, be said that they were “unloaded”; but it is quite certain that the pur- 
chasers of the girders would emphatically disclaim the idea that “unloading” 
under such conditions was in accordance with the agreement, and would nat- 
urally demand that there be another “loading” and followed by another and a 
proper “unloading” at the place of delivery arranged beforehand. We reach 
the conclusion then, that, whether the truck may be considered to have been 
unloaded or not, it was in active operation and use at the time of the injury to 
the boy; that the accident occurred in the course of the transporation of 
plaintiffs’ merchandise; and that the loss to which the accident gave rise was 
one against which defendant insurance company was bound to indemnify 
plaintiffs. 


Judgment affirmed. 


Simpson, J. (dissenting.) Apparently the majority opinion is based on the 
fact that the truck and trailer were to be “used for transportation of materials 
and/or merchandise incidental to the business” of the insured. This is true; 
but the liability of defendant was nevertheless expressely limited to accidents 
“which should happen in connection with the use and operation in plaintiff's 
business of [those vehicles], including therein the loading and unloading” of 
them. These words are plain and unambiguous; yet the majority opinion wholly 
ignores them, and holds defendant liable for an accident which did not arise “in 
connection with the use and operation” of the truck and trailer, or in the “load- 
ing and unloading” of either of them. On the contrary, at the time of the accid- 
ent, they were standing idle on the opposite side of the street from the place 
where the accident happened, through the negligence of plaintiffs’ employees, 
and neither was then being used, operated, loaded or unloaded. The fact that 
they had previously been used in hauling the girder to the place, and that 
the truck was thereafter used, with other appliances, in drawing the girder 
further into the building, does not make the accident one which happened “in 
connection with the use and operation” of the truck or trailer, or with their “loading 
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or unloading.” I would reverse and enter judgment for defendant non obtante 
veredicto. — . in 
Moschzisker, C. J., concurs in this dissent. 


SIMPSON v. PALMETTO FIRE INS. CO. (No. 12438.) 
Supreme Court of South Carolina. April 30, 1928. 
143 Southeastern Reporter 184 
2. INSURANCE—ACTION OF BAILEE HIRING AUTOMOBILE IN 

FAILING TO RETURN IT CONSTITUTED “THEFT” WITHIN MEAN- 

ING OF THEFT POLICY (Cr. Code 1922, § 43.) 

In view of Cr. Code 1922, § 43, declaring breach of trust with fraudulent in- 
tent shall be held to be larceny, conduct of bailee hiring automobile in driving car 
out of state and failing to return it ‘heldl to constitute theft within meaning of pol- 
icy insuring automobile against loss by theft, robbery or pilferage. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from Common Pleas Circuit Court of Greenville County; M. F. An- 
sel, Judge. 

Action by W. L. Simpson against the Palmetto Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Bonham, Price & Poag, of Greenville, for appellant. 

Dean, Cothran & Wyche, of Greenville, for respondent. 

CorHraN. J. Action upon an insurance policy protecting the plaintiff, in- 
sured, against loss by “theft, robbery, or pilferage,” in the sum of $900, of a cer- 
tain automobile. 

The only issue in the case now is whether the particular loss, the circum- 
stances of which will be explained, is covered by the term “theft”; counsel for 
the defendant having admitted the value of the car and made a motion for a 
directed verdict, raising, as counsel declared, “a clear-cut legal issue” upon the 
construction of the policy. His honor, Judge Ansel, directed a verdict for the 
plaintiff for the full amount claimed, and the defendant has appealed. 

[1] We think that counsel’s declaration upon his motion for a directed ver- 
dict constitutes a waiver of his exceptions assigning error in the refusal of mo- 
pe i a nonsuit. Aside from this, we are of opinion that the motion was properly 
refused. 

The facts were these: While the policy was in force, the plaintiff hired the 
car, without a driver, to one Homer Richey, for a drive of two hours, from 
Greenville to Conestee, some 10 miles distant. Richey did not return, and was 
afterwards arrested in Jacksonville, Fla., whither it appears that he had driven 
= aoe The car has never been returned to the plaintiff; he has sustained a to- 
tal loss. 

[2] While the authorities are somewhat conflicting, we think, taking into 
consideration section 43 of the Criminal Code, which declares that a breach of 
trust with fraudulent intent shall be held to be larceny, and the great weight of 
authority to that effect, that the conduct of the bailee in this case amounted to 
“theft” within the purview of the policy. In fact his conduct appears to have 
been, from the beginning, to get possession of the car upon a false representa- 
tion, for the purpose of appropriating it to his own use and of depriving the 
owner of the possession of it, amounting to theft. Indemnity Co. v. Meyer, 18 
Ohio App. 97; Overland Co. v. Ins. Co., 111 Kan. 668, 208 P. 548; Brady v. Ins. 
Co., 47 R. I. 416, 133 A. 799; Gaudy v. Ins. Co., 145 Wash. 375, 260 P. 257; Fin- 
ance Co, v. Ind. Co., 161 La. 303, 108 So. 545; Kean v. Casualty Co., 127 Misc. 
Rep. 893, 217 N. Y. S. 95; State v. Stewart, 6 Pennewill (Del.) 435. 67 A. 786; 
Richards vy. State, 55 Tex. Cr. R. 278, 116 S. W. 587; Home Ins. Co. v. Paul, 128 
Okl. 142, 261 P. 927; Federal Ins. Co. v. Hiter, 164 Ky. 743, 176 S. W. 210, L. R. 
A. 1915E, 575. The case from the Supreme Court of Oklahoma is particularly 
apposite and instructive. 

The judgment of this court is that the judgment be affirmed. 

Watts, C. J., and Blease, Stabler, and Carter, JJ., concur. 
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INDEMNITY CO. OF AMERICA vy. SLADE. (No. 2943.) 
Court of Civil Appeals of Texas. Amarillo. Jan. 11, 1928. 
Rehearing Denied Feb. 1, 1928. 

4 Southwestern Reporter (2d) 649. 

1. INSURANCE—INSURANCE COMPANY’S LIABILITY ON THEFT 
POLICY HELD FOR JURY UNDER EVIDENCE OF CONVERSION OF 
AUTOMOBILE BY BAILEE (PEN. CODE 1925, ART. 1429). 

In action to recover on theft policy, evidence of taking of automobile by bailee 
in whose possession car was left for repairs, held to make issue for jury as to 
liability of insurance company under Pen Code 1925, art. 1429, which makes a bailee 
who fraudulently converts personal property’ withtintent to’deprive the owner there- 
of guilty of theft. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


2. INSURANCE—LETTER WRITTEN BY BAILEE ON EVE OF DEPAR- 
TURE WITH AUTOMOBILE STATING DESTINATION AS PLACE 
DIFFERENT FROM THAT TO WHICH HE ACTUALLY TRAVELED 
HELD ADMISSIBLE IN ACTION ON THEFT POLICY (PEN. CODE 
1925, ART. 1429). 

In action on policy of theft insurance covering automobile, in which plaintiff 
claimed that bailee to whom it was delivered for repairs had converted it and was 
guilty of theft under Pen. Code 1925, art. 1429, evidence of letter left by bailee at 
time of his departure with the car, which stated he was leaving for New York by 
way of Florida, held admissible upon issue of his criminal conversion where evi- 
dence showed that he actually took the car to California: 

(For other cases, see Insurance, Dec. Dig. § 658.) 


5. INSURANCE—BREACH OF PROVISION IN THEFT POLICY EXCUS- 
ING INSURANCE COMPANY IN EVENT OF INSURED’S GROSS 
NEGLIGENCE WAS AFFIRMATIVE DEFENSE REQUIRED TO BE 
PLEADED. 

A provision in theft insurance policy covering automobile, whereby insurance 
company was excused from liability in case of insured’s gross negligence was 
required to be specially pleaded in action on policy, since a breach thereof would 
be an affirmative defense. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 


6. INSURANCE—EVIDENCE OF INSURED’S DELIVERY OF AUTOMO- 
BILE TO GARAGE FOR REPAIRS HELD NOT TO RAISE ISSUE OF 
NEGLIGENCE IN ACTION ON THEFT POLICY. ; 
Mere delivery of car by insured to garage for purpose of having it repaired, 

held not to raise issue of negligence or gross negligence in action on policy covering 

automobile against theft. 
(For other cases, see Insurance, Dec. Dig. § 668[4].) 


Appeal from District Court, Potter County; W. E. Gee, Judge. f 

Action by Frances Imogene Slade against the Indemnity Company of America. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

James O. Cade, of Amarillo, for appellant. 

McGregor & Cooper, of Amarillo, for appellee. . 

Hau, C. J. On December 4, 1925, the appellant company issued its policy of 
insurance covering an automobile, whereby it insured the appellee against theft of 
the automobile in the sum of $750. Thereafter the car was delivered to a garage 
for repairs and was, by the owner of the garage, converted and stolen, and driven 
to California. 

This suit was instituted to recover under the provisions of the policy, the 
appellee alleging, in substance, the issuance of the policy and the payment of the 
premium by her, and that the car was stolen prior to the expiration of the policy. 
She alleges that she gave the notice of the theft of the car, required by the policy, 
to the local agents of the appellant, at Amarillo, and that, though often requested, 
the appellant had failed and refused to pay her the $750 indemnity provided in the 
policy. , 

The defendant company answered by general demurrer, a general denial, and 
specially alleged that the car was not stolen as alleged in the petition, but was 
driven to the state of California, by a bailee in whose hands the car had been 
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placed about a month prior thereto, said car having been delivered to said bailee by 
the plaintiff for the purpose of sale, repairs, and general management by said baiiee, 
by reason of which facts the appellant was not liable. 

The case was submitted to a jury. upon special issues, which, together with the 
answers, are, in effect, as follows: 

No. 1. The person having possession of the automobile in question fraudulently 
converted the same to his own use, without the consent of the owner or her agent, 
and with the intent to deprive the owner of.the value.df the same. 

No. 2. The value of the automobile at the time’ it was taken was $750. 

In accordance with the verdict, judgment was rendered for appellee for the 
amount named in the verdict and costs of suit. 

[1-3] The court did not err in' refusing #5 give the peremptory instructions 
requested by the parties, and. cdrrectly submitted the case to the jury upon special 
issues. The first contention to be considered is that the court erred in permitting 
the appellee to introduce in evidence the following sentence contained in a letter 
which the bailee, Gorman, had left upon the dresser of the witness Smith at the 
time Gorman left with the car for California: “I am leaving for New York by 
way of Florida.” The objection to this evidence was that it was irrelevant and 
immaterial to any issue in this case. This contention is overruled. The evidence 
showed that Gorman, the thief, went from Amarillo to California in the car and 
did not go either to Florida or New York, and was admissible upon the issue of his 
criminal purpose in converting the car. It is clear that the purpose of the letter 
was to mislead Smith and the officers and throw them. off his track. 

Smith testified that he put the date, October 21, 1926, upon the letter which 
Gorman had written and left upon his dresser; that he had furnished Gorman with 
tools and apparatus necessary to establish the latter in the business of repairing 
automobiles, and that Gorman’s shop was in the rear of Smith’s place of business; 
that Gorman had tried to sell him the car, and that on the morning after Gorman 
left, he looked for the car and found it was gone, and phoned the appellee’s mother 
to that effect; that she requested him to go to police headquarters and report the 
matter, which he did, and that he also had the insurance company notified that the 
car had been stolen. The letter was written by Gorman on the eve of his depar- 
ture with the car and was a false statement of his purpose and intent. It was part 
of the res geste and was material upon the issue of his criminal intent. 22 C. J. 
286, 287. No objection was urged to this testimony upon the ground of variance, 
and that contention cannot be considered here. 

The appellant next insists that the court erred in refusing to submit to the 
jury certain special issues with reference to the gross negligence of Mrs. Nannie I. 
Slade, in allowing the car to remain in the bailee’s possession, and whether the bailee 
came into possession of the car lawfully. These issues, together with others, were 
requested en masse. 

[4] The refusal of the trial court to submit several special issues will not be 
reviewed, where all of such issues are written on one sheet of paper or document 
signed but once by counsel, where one or more of them is submitted in the court’s 
general charge, or is not a proper issue. Atter v. Ellis (Tex. Civ. App.) 227 S. W. 
222; White v. Bell (Tex. Civ. App.) 242 S. W. 1083; McBurnett v. Smith (Tex. 
Civ. App.) 286 S. W. 600; Hall v. Johnson (Tex. Civ. App.) 225 S. W. 1111. 

Article 1429, P. C. 1925, provides that a bailee of personal property “who shall 
without the consent of the owner, fraudulently convert such property to his own 
use with intent to deprive the owner of the value of the same, shall be guilty of 
theft.” The evidence in this case is sufficient, under this definition of theft, to show 
the liability of the appellant, under the provisions of the policy. 

The substance of appellant’s answer is set out above. No special provision of 
the policy, limiting its liability, and no facts which, under any provision of the pol- 
icy, would avoid it, are alleged. The mere delivery of the car by the appellee to the 
garage, for the purpose of having it repaired, was not a violation of any stipulation 
contained in the policy and cannot be considered as negligence. 


[5] By the third proposition it is insisted that the court erred in refusing to 
submit to the jury an issue inquiring if appellee was guilty of gross negligence in 
allowing Gorman to remain in possession of the car, and under this proposition it 
Is insisted that she was grossly negligent, which greatly increased the risk, without 
the knowledge of the insurer, and therefore the policy was void. If the policy 
contains any such’ provision, a breach thereof would be an affirmative defense, and, 
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before appellant could avail itself of it, that term of the policy must be specially 
pleaded. A&tna Life Insurance Co. v. El Paso Electric Ry. Co. (Tex. Civ. App.) 
184 S. W. 628; Ginners’, etc. v. Wiley & House (Tex. Civ. App.) 147 S. W. 629, 
Negligence was not alleged by defendant. 

[6] Aside from this, however, the evidence itself is insufficient to raise the 
issue of gross negligence or negligence in any degree. 

We find no reversible. error in the record, and the judgment is affirmed. 


AMERICAN AUTOMOBILE INS. CO. v. BAKER et al. (No. 630.) 
Court of Civil Appeals of Texas.. Waco. March 29, 1928. 

; 5 Southwestern Reporter (2d) 252. 

2. INSURANCE—TERM ACCIDENTAL “COLLISION” WITH OBJECT AS 
USED IN AUTOMOBILE COLLISION POLICY MEANS CONTACT 
WITH SOME OBJECT. 

The term “accidental collision with object” as used in automobile collision 
policy means contact with some object such as a tree, stump, rock, fence, embank- 
ment, or other obstruction. 

(For other cases, see Insurance, Dec. Dig. § 424.) 


3. INSURANCE—INSURANCE CONTRACTS ARE TO BE CONSTRUED 
STRONGLY AGAINST INSURER. 


Insurance contracts are to be construed most strongly against the insurer, 
though subject to same rules of construction applied to language of any other 
contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—LANGUAGE OF INSURANCE CONTRACT IS TO BE 
CONSTRUED ACCORDING TO POPULAR AND USUAL SIGNIFI- 
CANCE, UNLESS ACQUIRING BY CUSTOM OR OTHERWISE PE- 
CULIAR MEANING. 


_ In construing a contract, its language is to be accorded its popular and usual 
significance and it is not permissible to impute an unusual meaning to language used 
in contract of insurance any more than language of any other contract, unless 
language has acquired by custom or otherwise peculiar meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 


5. INSURANCE—AUTOMOBILE POLICY COVERING ACCIDENTAL 
“COLLISION” DID NOT COVER DAMAGE RESULTING FROM HAIL. 
Automobile collision policy, indemnifying insured against damage or loss from 

accidental collision with any other automobile, vehicle, or object, held not to cover 

damage resulting from hail, since in the usual and popular understanding of the 
term a “collision” does not result from a force of gravity alone, especially when 
unaided. by any human agency contributing thereto. 

(For other cases, see Insurance, Dec. Dig. § 424.) 


Appeal from Dallas County Court at Law; Paine L. Bush, Judge. ; 

Suit by Mrs. Fenton J. Baker and husband against the American Automobile 
Insurance Company. Judgment for plaintiffs, and defendant appeals. Reversed 
and rendered. 

Thompson & Barwise, of Fort Worth, for appellant. 

Leachman & Gardere, of Dallas, for appellees. 

StanrorD, J. This suit was filed by appellees, Mrs. Baker and husband, 
against appellant, to recover damages to an automobile in the sum of $236.50. 
Liability for said amount was based upon a certain written contract of insurance 
issued by appellant to appellee Mrs. Baker covering her automobile, which policy 
provided in terms that the American Automobile Insurance Company insured 
plaintiff, Mrs. F. J. Baker, against actual loss or damage to her automobile if 
caused, while the policy was in force, “by accidental collision with any other 
automobile, vehicle, or object.” The case was tried before the court upon an agreed 
statement, and judgment rendered for appellee Mrs. Baker. Appellant has duly 
appealed and presents the record here for review. 

By several assignments and propositions thereunder, and upon various grounds, 
appellant contends the court erred in admitting in evidence the following letter: 

“October 22, 1925. . 

“Mr. Fenton J. Baker, Baker Hotel, Dallas, Texas—Dear Fenton: Inclosed is 
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American automobile policy No. 1029393, renewing the full coverage insurance on 
Louise’s car for next year. J. M. Thompson.” 

[1] By the terms of the policy in this case, the appellant insured appellee’s car 
against loss or damage by: (a) Fire arising from any cause whatever, lightning, 
perils of transportation, etc.; (b) theft, robbery or pilferage, etc.; and (c) acci- 
dental collision with any other automobile, vehicle, or object, etc. The controversy 
in the case arises over the meaning of clause (c) above, and the letter above written 
by the agent accompanying the delivery of the policy was introduced in evidence 
over appellant’s objection, timely made, and especially the phrase, “renewing the 
full coverage on Louise’s car,” to show that appellant construed said clause in effect 
to cover any kind of an injury to said car. But we think the term “full coverage,” 
as used in said letter, was intended to mean only that said policy covered fire, perils 
of transportation, theft, and pilferage, and collision with another automobile, vehicle 
or object; in other words, the policy covered all kinds of insurance usually em- 
bracd under the above-mentioned heads, and in no way tended to broaden or con- 
strue any one of the written clauses of the policy sued upon. Merchants’ & Manu- 
facturers’ Inter-Insurance Alliance v. Hansen (Tex. Civ. App.) 258 S. W. 257. We 
think said letter was immaterial and appellant’s objection to its introduction should 
have been sustained. However, as we view the case, this error was harmless. 

Under several propositions appellant contends that damage to an automobile 
caused by the falling of hail on, in, and against the same is not covered by a written 
policy of insurance, insuring the owner against actual loss or damage to the auto- 
mobile if caused, according to the terms of the policy, by “accidental collision with 
any other automobile, vehicle, or object.” The agreed statement of facts on which 
the case was tried showed that Mrs. Baker was the owner of the car at the time it 
was injured, and that at said time it was covered by a written contract of insurance 
issued by appellant, which policy provided, in terms, that appellant insured Mrs. 
Baker “against accidental loss or damage to said car, if caused while the policy 
was in force, by accidental collision with any other automobile, vehicle, or object”; 
that said car, while parked on a street in Dallas, was damaged by hail falling on, in, 
and against same, to the extent of $236.50. The question here involved is one of 
law and is simple and clear-cut. Was the damage to the car, caused by hail falling 
on it, caused by accidental collision with any other automobie, vehicle, or object? 
Clearly, such damage was not caused by accidental collision with any other auto- 
mobile, nor with a vehicle. Was such damage caused by accidental collision with 
an object, within the meaning of said clause? This same clause is frequently used 
in policies of automobile insurance, and has been so used for many years, but no 
case has been cited, and we have been unable to find any reported from any court, 
where it was contended that the falling of hail on a car constituted a collision of 
said car with an object. Appellee cites and relies upon the case of Wood v. South- 
ern Casualty Co., 270 S. W. 1055, decided by the Beaumont Court of Civil Appeals. 
In that case the court said: 

“We think when the car ran into the rut and came in contact with the banks of 
sate, causing the driver to lose control of the car, and it skidded into an adjacent 
ditch and turned over, that under the great weight of authority it must be held that 
the rut was an ‘object’ and that the car collided with same, as well as collided with 
- sides and bottom of the ditch into which it ran by reason of the ‘collision’ with 
the rut.” 

In the above case the same clause was involved as is involved here. We can 
understand how a rut, ditch, embankment, or other bad place in a road might be 
construed as an object within the meaning of said clause. However, there are 
decisions from other jurisdictions holding otherwise on similar facts. London 
Guaranty & Accident Co. v. Sowards, 2 D. L. R. page 495; Ploe v. International 
Indemnity Co., 128 Wash. 480, 223 P. 327, 35 A. L. R. 999. A policy containing the 
same clause involved here came before the Beaumont Court of Civil Appeals, in the 
case of O'Leary v. St. Paul Fire & Marine Ins. Co., 196 S. W. 575, in which case 
the car was in a garage and the second floor of the garage fell upon and damaged 
the car. In this case, the court said: 

“Surely it cannot be said that it was the intention of the parties, as ascertained 
from the terms of the policy, that the word ‘collision’ was broad enough to cover 
such damage as occurred in the instant case, and that appellee would be called upon 


to pay a loss caused by the falling of a building upon the car while the car was 
being left in the same.” 
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While this case is different in its facts, the principle of law announced is directly 
in point and sustains the contention of appellant in this case. It is true the case of 
Universal Service Co. v. American Insurance Co. of Newark, New Jersey, 213 Mich, 
523, 181 N. W. 1007, 14 L. R. A. 183, seems to be contrary to the holding by the 
Beaumont court in the O’Leary Case, but we think the two cases are distinguishable; 
but if they were not, in the absence of other authorities, we think we should follow 
the appellate decisions of our own state. We might say, further, all the citations 
by appellant from Blashfield’s Cyclopedia of Automobile Law are from the case in 
213 Mich. 523, 181 N. W. 1007, 14 L. R. A. 183, cited above. 

As to the meaning that should be given to the language of an insurance con- 
tract, 32 C. J. pp. 1150, 1151, § 261, says: 

“The words employed in a contract of‘insurance are to be taken and understood 
in their ordinary, usual and popular sense, rather than according to the meaning 
given them by lexicographers or persons skilled in the niceties of language, unless 
it appears from the four corners of the instrument that both parties intended they 
should be understood in a different sense, or unless it appears that by a generally 
established usage of trade or business in respect to the subject-matter, the words 
have acquired a peculiar sense.” 

See, also, Bell v. American Insurance Co., 173 Wis. 533, 181 N. W. 733, 14 
A. L. R. 179. Again, the same authority says: 

“Contracts of insurance should be given a fair, reasonable and sensible con- 
struction, such as, it is to be assumed, intelligent business men would give it, rather 
than a strained, forced, unnatural, unreasonable, or strict, technical interpretation, or 
one which would lead to an absurd conclusion, or render the policy nonsensical.” 
32 C. J. pp. 1151, 1152; Bell v. American Ins. Co., 173 Wis. 533, 181 N. W. 733, 14 
A. L. R. 179; Brown v. Union Indemnity Co., 159 La. 641, 105 So. 918; Great East- 
ern Casualty Co. v. Solinsky, 150 Tenn. 26, 263 S. W. 71, 35 A. L. R. 1007. 

[2] As above stated, appellee’s car was insured against loss or damage by “ac- 
cidental collision with any other automobile, vehicle or object.” We think the or- 
dinary, natural, reasonable, and fair construction of the term “accidental collision 
with an object,” as here used, should be construed to mean contact with some object 
such as a tree, stump, rock, fence, embankment, or other obstruction, or that some 
object, such as a train, street car, cow, horse, or other object or animal collided with 
the car. Of course, in some instances, there might be a collision while the car is 
standing still, as in case it is run into by a train, street car, some animal, etc.; but 
to say that the car was in collision with a rain, sleet, snow or hail is to make a novel 
and unusual application of the word “collision.” The clause here involved, as above 
stated, is not a new or unusual one, but this identical clause has been used in policies 
covering collision insurance on automobiles for a great many years, and such use 
of the term is so unusual, and such a strained construction of said’ term, that neither 
counsel nor this court has been able to find a reported case from any jurisdiction, 
either state or federal, in which the contention was made that hail, sleet, rain or 
snow falling on a car was a collision with an object. Evidently there are, and have 
been for many years, thousands upon thousands of cars in this country covered by 
policies containing this identical clause, yet no case, involving the question here is 
reported from any court. Obviously, the reason is either that no other car was*ever | 
injured under similar circumstances, or it has not been supposed hitherto that the 
insurance of automobiles against damages caused by “accidental collision with any 
other automobile, vehicle or object” included injuries sustained by a car by reason 
of hail. We do not speak of falling bodies, such as sleet or hail as colliding with the 
earth. In common parlance, the apple falls to the ground; it does not collide with 
the earth. So with all falling bodies, especially where the fall is purely the result 
of the laws of nature, such as snow, rain, sleet, and hail. We speak of the descent 
of such bodies as a fall to the earth, not a collision with it. In the usual and popu- 
lar understanding of the term, a collision does not result, we think from the force 
of gravity alone, especially when unaided by any human agency contributing thereto. 
For definition of “accidental collision” as used in its legal sense in insurance law, 
see Newton Creek Towing Co. v. #tna Ins. Co., 163 N. Y. 114, 57 N. E. 302; Lon- 
idon Assurance Co. v. Companhia De Moagens Do Barreiro, 167 U. S. 149, 17 S. 
Ct. 785, 42 L. Ed. 113; Cline v. Western Assurance Co., 101 Va. 496, 44 S. E. 700; 
Harris v. American Casualty Co., 83 N. J Law, 641, 85 A. 194, 44 L. R. A. (N. S.) 
70, Ann. Cas. 1914B, 846; Stuht v. U. S. Fidelity & Guar. Co., 89 Wash. 93, 154 
P. 137; Graham v. Insurance Co., 220 Mass 230, 107 N. E. 915. 
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[3-5] Of course, insurance contracts are to be construed most strongly against 
the insurer because such contracts are prepared by the insurer, yet they are subject 
to the same rules of construction applied to the language of any other contract. It 
is a fundamental rule, we think, not only in this state, but in all the state and fed- 
eral courts, that in construing a contract, its language?is to be accorded its popular 
and usual significance, and it is not permissible to impute an unusual meaning to 
language used in a contract of insurancé;*any more’ than to the language of any 
other contract, unless it be shown by evidence that the language used has acquired 
by custom or otherwise-a peculiar meaning distinct from the popular sense of such 
terms. Otherwise, by giving the language of. the contract an unusual or strained 
construction, the court assumes''to ‘tnodify ‘the’ contract made by the parties by en- 
larging or diminishing the scope of the contract actually made. Insurance against 
damage by hail‘is a class of insurance, we think, separate and distinct from insur- 
ance on an automobile against damage resulting from a collision, and such damage as 
was done appellee’s car by hail falling on it, was not in contemplation of the parties, 
and could not have been at the time of the execution of the contract upon which this 
suit is based. We think neither the “object” nor “collision” disclosed here was such 
object or collision as contemplated by the contract, and to construe the clause of the 
contract here involved as contended for by appellee would require us to adopt a 
new, novel and unusual meaning of the term “accidental collision,” which this 
court is not at liberty to do under the facts of this case. 


We reverse the judgment of the trial court and here render judgment for ap- 
pellant. ceeiiahiidccntbh altoid 


CLARK v. EXPORT INS. CO. (No. 6096.) 


Supreme Court of Appeals of West Virginia. April 24, 1928. 
Rehearing Denied, with Modification May 15, 1928. 
143 Southeastern Reporter 101. 
(Syllabus by the Court.) 


INSURANCE—FINDING OF CIRCUIT COURT AS TO FACTS, UNLESS 
AGAINST PLAIN PREPONDERANCE OF EVIDENCE, IS CONCLUS- 
IVE ON APPEAL; EVIDENCE HELD TO SUPPORT JUDGMENT 
AGAINST INSURER FOR DAMAGES TO STOLEN AUTOMOBILE. 
The finding of the circuit court as to facts in issue, unless against the plain 

preponderance of the evidence, is conclusive on this court. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Error to Circuit Court, McDowell County. 

_ Action by Abell Clark against the Export Insurance Company, begun in a jus- 

tice court. From the justice’s judgment an appeal was taken to the circuit court, 

which rendered judgment for plaintiff, and defendant brings error. Affirmed. 

Sanders, Crockett, Fox & Sanders, of Bluefield, for plaintiff in error. 

Froe, Capehart & Miller, of Welch, for defendant in error. 

Litz, J. The plaintiff, Abell Clark, recovered a judgment in the circuit court of 
$300 against the Export Insurance Company (plaintiff in error) for damages to his 
automobile, on an insurance policy insuring it against “direct loss or damage by 
fire, theft, and transportation to the body, machinery, and equipment.” The action 
was tried upon an appeal from a justice, by the court in lieu of a jury. The damage 
complained of resulted from the wrecking of the car by one Russell Nichols. 

Counsel for the plaintiff, by way of apology for the manner in which the evi- 
dence was presented, states: 

_ “Though probably unavailing at this stage in the case, it may not be amiss to 
briefly explain the extreme brevity of the plaintiff’s evidence. This case was heard 
by the court, in lieu of a jury, after 7 o'clock at night. Being anxious to facilitate 
the hearing, and the court stenographer not having come to court, counsel agreed to 
go along with the case and to agree on the facts, in the event an appeal was decided 
upon by either party. Subsequently, however, the court stenographer came in, and 
the court suggested that a record should be made. Having heard the evidence of 
the plaintiff, the court in a very brief and informal way attempted to elicit the facts 
Previously brought out in the examination by plaintiff’s counsel.” 

The grounds for reversal are: (1) That Russell Nichols intended to return 
the car to the plaintiff after using it; (2) that the plaintiff is not entitled to sue on 
the insurance policy; (3) that the damaged automobile and the one insured are not 
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the same; (4) that the damage did not occur during the currency of the policy; and 
(5) that the policy was not introduced in evidence. 

Nichols entered the room of the plaintiff, in his absence, and, purloining the 
key to the automobile from the clothing of the latter unlocked and took the car 
without his consent or knowledge, and, driving several miles, wrecked it along the 
public highway. After the wreck Nichols escaped, to avoid arrest on a warrant 
charging him with theft of the machine. These facts establish a prima facie case 
of theft. 17 R. C. L. 68. The defendant cites numerous cases in support of its con- 
tention that the evidence does not warrant the finding of criminal intent on the 
part of Nichols. We find, however, upon careful examination of all these decisions, 
that none of them, in which the evidence is recited, involves a state of facts analog- 
ous to that presented in this case. 

It is not shown that anyone other than the plaintiff was interested at the time of 
trial in the recovery. Neither the right of the plaintiff to sue nor the form of action 
employed was questioned before the justice or the circuit court, by objection to 
evidence or otherwise. Counsel for the defendant agreed in the record: 

“That, if there is any liability on the Export Insurance Company under its policy, 
the damage to the car in question amounted to at least $300.00.” 

This we think is sufficient proof that there was only one car “in question,” the 
one that was insured and damaged. 

The plaintiff mailed the defendant proof of loss July 8, 1926, which, according 
to his testimony, was within 60 days from the date of the damage. The policy 
continued in effect from April 20, 1926, to April 20, 1927. The damage, therefore oc- 
curred while the policy was in force. 

The plaintiff introduced a notice of insurance coverage, signed by the defend- 
ant, setting forth the terms of the policy. This was sufficient evidence of the pol- 
icy. Although the proof is not as full as it might be, we have concluded that it is 
sufficient to sustain the judgment. 

“When an action at law is tried before the court, without a jury, its findings on 
the issues of fact have the same effect as the verdict of a jury.” 26R. C. L. p. 1087. 

“The finding of the circuit court as to facts in issue, unless against the plain 
preponderance of the evidence, is conclusive upon this court.” McCraw v. Bower, 62 
W. Va. 417, 59 S. E. 175. 

The judgment is affirmed. 

Judgment affirmed. 
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TRUGLIO v. ZURICH SENPSAE, ALCPnet & LIABILITY INS. CO., 
imited. 
Court of Appeals of New York. March 27, 1928. 
160 Northeastern Reporter 774 
INSURANCE—INSURER HELD NOT LIABLE FOR INJURY AT TIME 
LIABILITY POLICY HAD BEEN FORWARDED FOR INDORSEMENT 
OF NEW OWNERS BUT BEFORE ACCEPTANCE THEREOF. 

Where liability policy provided that no assignment of interest should bind in- 
surer unless assignment was consented to by indorsement, insurer was not liable 
under policy for injury occurring after sale of property to another, and two days 
after policy had been forwarded for indorsement of names of new owners, but be- 
fore acceptance thereof by insurer, since insurer’s consent to such assignment can- 
not be inferred as a matter of law, from failure to act on request for two days, in 
face of provision that assignment should not be effective without indorsement. 

(For other cases, see Insurance, Dec. Dig. § 214. ) 


Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Rosa Truglio against the Zurich General Accident & Lialility In- 
surance Company, Limited. Judgment of the Trial Term entered on a special 
verdict of the jury in favor of plaintiff was affirmed by the Appellate Division 
of the Supreme Court (221 App. Div. 760, 223 N. Y. S. 595), and defendant ap- 
peals. Reversed and rendered. 

Edward P. Lyon, Harold S. Lyon and Alfred W. Andrews, all of New York 
City, for appellant. 

Benjamin C. Ribman, of New York City, for respondent. 

Carpozo, C.. J. Plaintiff recovered a judgment for personal injuries suffered 
through a fall upon a sidewalk. Execution being returned unsatisfied, she brings 
this action, under Insurance Law (Cons. Laws, chap. 28) § 109, against defendant, an 
insurance corporation, alleging that the owners of the building held a_ liability 
policy issued by defendant to which plaintiff should be subrogated. The de- 
fendant denies that the owners were insured when the injuries were suffered. 

One Amico was the owner of a house and lot in Brooklyn. She held the de- 
fendant’s liability policy, made out in error, however, to Julia Amico instead of 
Giuseppa. On August, 1, 1921, she agreed to sell this property to Giuseppa and 
Caterina Falco, to whom she made a deed on or about August 31. The policy of 
insurance provided : 

_“No assignment of interest under this policy shall bind the company unless such 
assignment is consented to by the endorsement signed by the manager and attorney 
or assistant manager for the United States.” 

On September 1, one Palumbo, a lawyer, mailed the policy to the defendant re- 
questing that the name of Julia be changed to Giueseppa. This was done. There 
was no mention of the sale. The defendant says that after making the change, it 
sent the policy back to the brokers who procured it. A fortnight thereafter, on Sept- 
ember 14, the same lawyer wrote the defendant that the premises had been conveyed 
to the Falcos and asked that their names be indorsed upon the policy as owners. This 
letter was received by the defendant on September 15. Two days later, September 
17, the accident occurred. At that time the defendant had done nothing to sig- 
nify its acceptance of the new owners as the parties insured. Indeed, it denies 
that it had the policy in its possession. The trial judge left to the jury a single 
question of fact: Did the defendant have such possession on September 15 when 
the request for the indorsement was received at its office If it did, the jury were 
instructed that the acceptance of the new owners was to be conclusively presumed, 
and that the defendant would be liable as if an indorsement had been made. 

We see no basis for such a holding. This is not a case where the original party 
to the contract, retaining an interest in the property, seeks to avoid a forfeiture 
claimed to have resulted from placing an incumbrance upon such interest or 
transferring a part interest to another. Even in such circumstances one might be at 
a loss to find the evidence of waiver or estoppel. This is a case where the original 
party to the contract has dropped out altogether, transferring the whole title to 
others, who have no interest in the insurance unless a new contract has been made 
between them and the insurer. The policy of insurance in their hands was no 
longer “a live instrument” (Lett v. Guardian Fire Ins. Co., 125 N. Y. 82, 25 N. E. 
1088), unless life was breathed into it again by force of a new assent responsive 
to a new offer. We are told that such assent is to be inferred as a matter of law 
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from the failure to act upon the request for two days, and this is in the face of a 
provision that no assignment shall be effective without written approval indorsed 
upon the policy. Contracts are not made so easily. The defendant was free to 
accept or to reject the new owners either with reason or without. Mere silence or 
inaction left the situation as it was. For a fortnight or more the owners had 
been without insurance. The policy issued to their grantor had spent its force as 
a contract upon the conveyance of the property. More than a request was needed 
to bring it back to life. 

The case of Manchester v. Guardian Assurance Co., 151 N. Y. 88, 45 N. E. 
381, 56 Am. St. Rep. 600, relied on in the courts below, gives no support to their 
conclusion. There a general agent had promised to make the indorsement on a policy 
subject to his control. Here the agent had not promised anything. The Manchester 
Case was distinguished and narrowly limited in Greentaner v. Conn. Fire Ins. Co. 
of Hartford, Conn., 228 N. Y. 388, 127 N. E. 249, 14 A. L. R. 841. We should be 
extending it, instead of limiting it, if we were to apply its ruling here. 

The plaintiff makes some point about a usage on the part of insurance com- 
panies to accept all such applications provisionally and until notice of rejection. We 
pass over the question whether the usage could prevail in the face of the provisions 
of this policy. If valid, it has not been proved. When temporary insurance is in- 
tended, the practice of the companies is to sign a binder, with appropriate condi- 
tions. Sherri v. Nat. Surety Co. of New York, 243 N. Y. 266, 153 N. E. 70. If the 
risk is disapproved, the binder may be canceled. Here there was no binder and, 
therefore, no insurance. 

The judgment of the Appellate Division and that of the Trial Term should 
be reversed and the complaint dismissed with costs in all courts. 

Pound, Crane, Andrews, Lehman, Kellogg, and O’Brien, JJ., concur. 

Judgments reversed, etc. 


TRADE BANK OF NEW YORK v. UNITED STATES FIDELITY & 
GUARANTY CO. 
Supreme Court, Trial Term, New York County. March, 1927. 
9 New York Supplement 93. 

INSURANCE—BANK’S LOSS THROUGH DEPOSITOR’S WITH- 

DRAWAL AFTER KNOWINGLY DEPOSITING FORGED CHECK 

HELD RESULT OF STATUTORY “LARCENY,” WITHIN INDEMNITY 

BOND, NOT “FORGERY,” WITHIN EXCEPTION (PENAL LAW, § 1290, 

SUBD. 1; § 1293). 

Where depositor, who deposited check in bank knowing that it had been 
forged, in that maker was fictitious person, subsequently made large with- 
drawal, knowing he was not entitled to draw on bank for such amount or any 
part thereof, held the withdrawal constituted statutory “larceny,” under Penal 
Law, § 1290, subd. 1, and section 1293, and was immediate cause of bank’s loss, 
within bond indemnifying it against loss by larceny, for which bank was en- 
titled to recover on bond, notwithstanding the previous deposit of check con- 
stituted “forgery,” within exception of bond reciting that it did not cover 
loss through forgery, unless committed by or with collusion of bank’s em- 
ployees. 

(For other cases see Insurance Dec. Dig. § 425.) 

2. INSURANCE—CAUSE NEAREST LOSS IS TO BE CONSIDERED, AND 
DISTANT CAUSES ARE TO BE DISREGARDED. 

In the law of insurance, the cause nearest the loss is to be considered, and 
distant causes are to be disregarded. 

(For other cases see Insurance, Dec. Dig. § 427.) 


3. INSURANCE BANK’S LOSS THROUGH DEPOSITOR’S WITHDRAWAL 
AFTER DEPOSITING FORGED CHECK HELD NOT RESULT OF 
“DELIVERY” OF PROPERTY, NOR “EXTENSION OF CREDIT,” WITH 
IN EXCEPTION OF INDEMNITY BOND. 

Where depositor, who deposited check in bank knowing that it had been 
forged, in that maker was fictitious person, subsequently made large with- 
drawal, ‘held, that bank’s loss sustained through the payment of money did not 
constitute loss through “delivery” of property or “extension of credit” to de- 
positor, within indemnity bond excepting loss through larceny or theft by any- 
one not an employee, to whom employee shall have otherwise than through 
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dishonesty “delivered property or extended credit”; to “deliver” meaning to 
pass something from one person to another, to place in another’s legal possession, 
excluding manual transition induced by fraud or deceit. 

(For other cases see Insurance, Dec. Dig. § 425.) 

Action by the Trade Bank of New York against the United States Fidelity 
& Guaranty Company. Judgment for plaintiff. 

CALLAHAN, J. This action is brought upon an indemnity bond issued to 
the plaintiff bank by the defendant insurance company, under the terms of 
which defendant agreed to indemnify plaintiff against any loss or damage which 
it might sustain, to an amount not exceeding $50,000, “through robbery, larceny 
(whether common-law or statutory), burglary, theft, * * * whether effected with or 
without negligence on the part of any of the employees, while the property is actual- 
ly within any of the insured’s offices covered hereunder * * *” The bond, by its 
terms, did not cover “any loss directly or indirectly effected by means of for- 
gery, unless the forgery be committed by or with the collusion of one or 
more of the employees,” and also “any loss through larceny or theft committ- 
ed by any person, not an employee, to whom any employee shall have, other- 
wise than through ‘dishonesty, delivered property or extended credit.” 

[1] The facts are conceded. One Gold, who had opened an account with 
plaintiff shortly before, deposited with it a check for $5,300, purported to be 
signed by the Florida Fruit & Produce Company, which check Gold knew to 
be forged, in that the maker was a fictitious person. Subsequently Gold drew 
a check in the sum of $3,365.40 against his said account in the plaintiff bank to 
the order of cash, and procured payment thereof over the counter; the plain- 
tiff’s teller cashing same in the belief that the $5,300 check had then been paid. 
Gold, though nominally having a balance in excess of the amount for which 
his check was drawn, in fact had no actual balance to the credit of his ac- 
count. Gold, knowing that the check for $5,300 was forged, was guilty of forgery 
when he deposited same with the plaintiff for collection and credit to his ac- 
count. And subsequently when he, with full knowledge of the worthless- 
ness of the check and that he was not entitled to draw on the plaintiff for 
the amount thereof, or any part of the said sum, presented his check for 
$3,365.40 to the plaintiff for payment and received said amount in cash he was guilty 
of statutory larceny. 

[21 The crime comes within the purview of section 1293 of the Penal Law, 
as well as of section 1290, subdivision 1, which subdivision describes the old 
crime of obtaining goods by false pretenses as it existed prior to the adoption of 
the penal Code in 1881. The crime is now included under the term “larceny,” 
which also includes the crime described in section 1293. People v. Huggins, 110 
App. Div. 613, 615, 97 N. Y. S. 187. The forgery of Gold was not the cause of 
plaintiff’s loss. Though the uttering of the forged instrument made possible 
the commissoin of the subsequent crime of larceny, it did not directly or in- 
directly cause the loss. A separate, independent, wrongful act, the larceny above 
described, was the cause of plaintiff’s loss, and hence the provision of defend- 
ant’s bond exempting it from liability in the event of forgery does not re- 
lieve it from liability. At any event, the rule is settled in the law of in- 
surance that the cause nearest the loss is to be considered; that distant causes 
are to be disregarded. Bird v. St. Paul Fire & Marine Ins. Co., 224, N. Y. 
47, 120 N. E. 86, 13 A. L. R. 875. 


[3] Nor was the payment of the money to Gold by the plaintiff a delivery 
of property to him under the provisions of the bond. “To deliver” is to pass 
something from one person to another; to place something in the legal posses- 
sion of another. Standard Dictionary. A manual transition of property, in- 
duced by fraud and deceit, where it is evident no transfer would have been made, 
had the truth been known, is not, in common thought and common speech, 
deemed a delivery. Property is not delivered to one who secures possession 
thereof by trick and artifice. The holder of property so secured is but a 
naked possessor, without color of right. In legal effect it is a taking by, as 
distinguished from a delivery to, the wrongdoer. That “delivered” should re- 
ceive the construction above given is borne out by: a consideration of the 
terms of the bond. Its coverage is: 


“(a) Against any dishonest act of any of plaintiff's employees, wherever 
committed and whether committed directly or indirectly or by collusion with 
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others; (b) through robbery, larceny (whether common-law or statutory), 
burglary, theft, holdup, misplacement, or destruction, whether effected with or 
without violence, or with or without negligence on the part of the employees, 
while the property is actually within any the the insured’s offices covered here- 
under. * * *” 

It is thus clear that the intent and purpose of the policy is to cover against 
all losses sustained through dishonesty of plaintiff’s employees, and also against 
any losses sustained through the robbery, larceny, etc., of third persons. The 
clause exempting defendant from liability through larceny or theft, committed 
by any person not an employee, to whom any.employee shall have, otherwise 
than through dishonesty, delivered property, would be practically destructive of 
the primary coverage given by section B above described, in the event the 
word “delivered”, were to be construed as exempting defendant from liability, 
where there was any turning over of possession of property to a third person, 
for, in such event, any property handed to the criminal, whether through decep- 
tion or force, would be a delivery to him, and hence make largely ineffective 
the primary coverage against loss through the various crimes specified. 

Neither was there any extension of credit to Gold by plaintiff. The con- 
ceded facts show that the money was paid over to him by plaintiff’s teller, 
solely upon the belief that the forged check theretofore deposited by Gold was 
genuine and had been paid. I am of the opinion that plaintiff’s loss is within 

the terms of the policy, and direct a verdict for the plaintiff for the sum of 
’ $3,800, inclusive of interest. An exception may }be noted to the defendant, 
30 days’ stay of execution; 60 days to make a case. 
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MISCELLANEOUS 


INSURANCE CO. OF NORTH AMERICA v. ROSENBERG et al. 
Circuit Court of Appeals, Second Circuit. April 9, 1928. 
No. 263. 
25 Federal Reporter (2d) 635. 

1. INSURANCE—ENTRY IN ROWDY FASHION INTO CLOTHING MAN- 
UFACTURER’S LOFT BY FIVE MEN, WHO POURED ACID ON GAR- 
MENTS, HELD “RIOT ATTENDING STRIKE,” WITHIN INSURANCE 
POLICY, NOTWITHSTANDING ABSENCE OF TUMULT OR DIS- 
TURBANCE; “RIOT” (PENAL LAW N. Y. § 2090). 


Entry into clothing manufacturer’s loft by five men in rowdy fashion, two of 
whom poured acid on garments, while others kept watch, and one of whom intimi- 
dated employees with revolver, held to constitute “riot attending strike,” within 
insurance policy, under Penal Law N. Y. (Consol. Laws, c. 40) § 2090, defining 
“riot,” for, while tumult and violence are necessary elements of riot in accomplish- 
ment of lawful purpose, there is no necessity for tumult where gathering or 
assembling is to accomplish unlawful purpose. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

2, INSURANCE—POLICY IS LIBERALLY CONSTRUED, TO INDEM- 
cae AGAINST LOSS PARTIES INTENDED TO INSURE 
AGAI , 

Policy of insurance should be liberally construed, so that insured will be indem- 
nified against loss which parties intended to insure against. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from the District Court of the United States for the Southern District 
of New York. 

Action by Edward Rosenberg and another, composing the firm of E. & R. 
Rosenberg, against the Insurance Company of North America, to recover damages 
for breach of an insurance policy. To review a decree for plaintiffs, defendant 
brings error. Affirmed. 

Cardozo & Nathan, of New York City (Edgar J. Nathan and William O. 
Robertson, both of New York City, of counsel), for plaintiff in error. 

_ Kaminsky & Parnes, of New York City (David B. Kaminsky, of New York 

City, of counsel), for defendants in error. 

Before Manton, L. Hand, and Augustus N. Hand, Circuit Judges. 

Manton, Circuit Judge. The defendants-in-error held a policy of insurance 
contracted for with the plaintiff-in-error for $50,000 insurance “against all direct 
loss or damage caused by any of the following: (1) Riot; (2) riot attending a 
strike; (3) insurrection; (4) civil commotion; (5) explosion * * *” to the 
contents of their loft in the borough of Manhattan, city of- New York. They 
showed that on the 16th of July, 1925, seven men, armed with revolvers and chemi- 
cals, entered the loft occupied by them, terrorized their employees then in the 
Premises, and saturated the overcoats, suits, and piece goods used in their business 
with chemicals, doing damage to the extent which is now stipulated to be the sum 
of $53,416.75. The goods were later sold and the sum of $19,593.67 realized, leaving 
a loss of $33,823.08, five-sixths of which is sued for in this action. The defendants- 
oo had insurance in another company which covered the other one-sixth of 

e loss. 

The defendants-in-error were engaged in manufacturing clothing in Phila- 
delphia, where they also occupied a loft. A strike in the garment industry began 
in April, 1924, and continued down to and past the date of this occurrence. The 
defendants-in-error were involved in this strike. Representatives of the union 
sought to persuade them to sign up with the union, saying, if they did not, the 
union would put them out of business. On June 23, 1925, the defendants-in-error 
Procured an injunction in Philadelphia restraining the strikers from interfering 
with their employees. 

_ The loft occupied by the defendants-in-error in New York City was divided 

into an office, showroom, shipping room, and stockroom and was on the third floor 

of the building. This occurrence took place about 12:30 in the daytime. At the 
time, three employees were engaged in hanging the stock, when five men entered in 
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rowdy fashion, one man holding a revolver, calling to the employees, “If you just 
keep quiet and keep your mouths shut, we won’t harm you.” <A man in charge of 
the shipping department was covered by one of the armed invaders and this em- 
ployee testified, “There was nothing I could possibly do without endangering my 
life.” Two of the invaders poured acid on the garments while three others kept 
watch. After their work of destruction, which lasted eight or ten minutes, they 
departed. -.A woman employee said she heard the noise of people running up the 
stairs, the door slammed open, and seven men rushed in. One rushed toward her 
and another toward an employee in the showroom. One pushed her into a chair 
and said, “Now you sit there if you know what is good for you; don’t you dare 
talk or answer that phone while my men are here.” ‘This spokesman had one hand 
in his pocket, and the witness saw a gun sticking out. She said that the seven men 
stood about for from ten to fifteen minutes. They rushed in through a door 
marked “No admittance,” and, after finishing their work, one said, “Now don’t you 
go near that phone for ten minutes after we are gone or you will be full of lead 
before you know it.” No attempt was made by any employee to use the telephone, 
and no one attempted to summon help or to make an outcry. They were intimi- 
dated and made no resistance, being obliged to submit to the orders of these armed 
rufhans. 

[1] The sole question we have to determine is whether this occurrence con- 
stituted a riot or a riot attending a strike. The amount of the loss has been agreed 
upon. The facts as to the occurrence are not in dispute. The New York Penal 
Law (Consol. Laws, c. 40) § 2090, defines a riot to be: 

“Whenever three or more persons, having assembled for any purpose, disturb 
the public peace, by using force or violence to any other person, or to property, or 
threaten or attempt to commit such disturbance, or to do an unlawful act by the 
use of force or violence, accompanied with the power of immediate executien of 
such threat or attempt, they are guilty of riot.” 

Blackstone says that: 

“A riot‘is where three or more persons actually do an unlawful act of violence 
either with or without common cause or quarrel, as if they beat a man * * * 
or do any other unlawful act with force and violence, or even do a lawful act as 
removing the nuisance in a violent and tumultuous manner.” 


The judicial dictionaries of Stroud and Burrill refer to a riot as an unlawful 
act committed with force or violence by three or more. It is to be noted that the 
writers distinguish between a riot to accomplish a lawful purpose and a riot to 
accomplish an unlawful purpose. When the accomplishment of a lawful purpose, 
such as the removal of a nuisance, amounts to a riot, tumult and violence are 
necessary elements. But where the gathering ‘or assembling is to accomplish an 
unlawful purpose, the writers say, there is no necessity for tumult to cause the 
gathering to be a riot. It requires the federation of three or more to consummate 
an unlawful purpose, and an act with violence. What occurred when these armed 
men entered the loft and made declarations to terrorize the employees of the plain- 
tiffs-in-error came well within these definitions of what is a riot. They were 
engaged in the commission of an unlawful act. They intended to willfully destroy 
property which had been covered by this insurance and had every appearance of 
an intention to commit assault upon the persons of the employees if they resisted or 
attempted to protect the property. They were terrifying, threatening, and riotous. 
Commonwealth v. Runnels, 10 Mass. 518, 6 Am: Dec. 148; Marshall v. City of 
Buffalo, 50 App. Div. 149, 64 N. Y. S. 411; Id., 176 N. Y. 545, 68 N. E. 1119. 

[2] It is argued, however, that the language of the insurance policy, given its 
ordinary meaning (Western Woolen Mill Co. v. Northern Assurance Co. [C. C. A.] 
139 F. 637; Kean v. National Surety Co., 241 N: Y. 252, 149 N. E. 849), does not 
permit this occurrence to be classed as a riot because there is no tumult or disturb- 
ance. It is said that the menacing attitude and threatened assault by these persons, 
who were bent upon malicious mischief and sabotage, may not be deemed creating 
a disturbance or tumult threatening the public peace.. There was a common purpose 
displayed by more than three people who were bent upon the use of force, if 
necessary, against any person who would oppose the execution of their purpose. 
There must be a fair and reasonable interpretation of the risks the parties intended 
to cover by this contract of insurance and to hold: that what occurred was not a 
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riot within the acceptation of that term, and as defined by law-writers and deci- 
sions, wotild be to twist words and render plain meanings nugatory. The riot also 
was carried on in furtherance of the motives and machinations of the strikers. It 
was a riot attending a strike. Undoubtedly the parties who contracted intended to 
insure against just what occurred here. This policy of insurance should be liber- 
ally construed so that the insured will be indemnified against loss, which the parties 
intended so to insure against. Grace v. Central Ins. Co., 109 U. S. 282, 3 S. Ct. 
207, 27 L. Ed. 932; Heiskell v. Furness, Withy & Co. (C. C. A.) 4 F. (2d) 977; 
Fireman’s Fund Ins. Co. v. Globe Navigation Co. (C. C. A.) 236 F. 618. 

Within these definitions and rules of law referred ‘to, the court below properly 
held that there was no issue of fact for the jury and the direction of a verdict for 
the plaintiff-in-error was fully warranted. 

Judgment affirmed. 


ANDREWS v. JENKINS et al. (No. 321.) 
Supreme Court of Arkansas. March 26, 1928. 
4 Southwestern Reporter (2d) 11. 
INSURANCE—AGENT SOLICITING LIFE INSURANCE APPLICATIONS 

WAS NOT ENTITLED TO COMMISSIONS UNTIL NOTES RECEIVED 

AS PREMIUMS WERE ACTUALLY PAID IN CASH; “ACTUALLY 

COLLECTED AND ACCOUNTED FOR IN CASH.” 

Where contract of employment of agent to solicit applications for life insurance 
provided that commission was to be paid only on premiums actually collected and 
accounted for in cash, agent was not entitled to commissions on applications pro- 
cured until notes received in payment of premiums were actually paid in cash. 

(For other cases, see Insurance, Dec. Dig. § 84 [2].) 

Appeal from Circuit Court, Sebastian County; J. Sam Wood, Judge. 

Action by John M. Andrews against Otis O. Jenkins and another. From a 
judgment for the defendants, plaintiffs appeals. Reversed and remanded for new 
trial. 

Thos. B. Pryor, Jr., of Ft. Smith, and Robt. H. Harper, of Greenwood, for 
appellant. 

O. O. Jenkins, of Ponca City, Okl., and Dobbs & Young, of Ft. Smith, for 
appellees. ‘ 

McHaney, J. Appellant is engaged in the life insurance business, being the 
manager of the Guardian Life Insurance Company. He employed appellee, Jenkins, 
as an agent to solicit applications for life insurance for said company as a subagent 
under him. He required said Jenkins to give a bond, conditioned as follows: 

“If the agent shall faithfully discharge the duties as agent of the company 
under present appointment or any future appointment, or in any other capacity in 
which he may hereafter be employed by the company, and shall upon demand pay 
over and account for all moneys and other property belonging to the manager or to 
the company, including any advances or other indebtedness, and shall at all times 
have and keep the manager and company harmless from any loss or damage grow- 
ing out of collections made by the agent or his agents, or out of any misconduct 
or violation of any of the terms of said contract, then this obligation shall be null 
and void; otherwise to remain in full force and virtue. And it is expressy under- 
stood and agreed that the duties and emoluments of the agent may be altered or 
varied, or he may be reappointed, or be employed in any other capacity from time 
to time without notice to us or any of us.” 

_ This bond was executed by Jenkins as principal and appellee McCord as surety. 
This arrangement began in the early part of 1924, and continued until the fall of 
that year, when Jenkins ceased working for appellant. Appellant brought this suit 
against appellees to recover the sum of $220.98, being the amount of moneys ad- 
vanced appellee Jenkins from time to time, less commissions earned. Appellee 
admitted that he had been advanced the sum of $270 by appellant, but claimed that 
the commissions earned by him on policies written amounted to $275.36, which was 
more than sufficient to cover the advances made. The only controversy with refer- 
ence to the account appears to arise because of notes taken for the Frank Schone- 
beck policy, on which the commission, if paid, would amount to $164.20, and the 
Elgin L. Byrnes policy, the commission on which amounted to $22.44, for both of 
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which notes appear to have been given. With reference to the Byrnes policy, 
appellant charged appellee with $22.44, and on August 11, 1924, credited his account 
by note from Byrnes in the sum of $22.44. This appears to be a crossentry, and by 
reason thereof, appellee has not been credited with any commission on this policy. 
We are unable to tell from the evidence whether this note was paid, and, if so, we 
do not find any further credit in appellee’s account for the commission thereon. 

With reference to the Schonebeck notes, none of them were ever paid, and 
appellant charged in his account against appellee $36.95 as the net amount paid the 
company for the time the policy was in force. However, it dismissed this item 
from its account, and is not claiming that it has the right to charge appellee there- 
with. 

We do not think appellee is entitled to any commission on the Schonebeck policy, 
as the notes were never paid. The contract between them plainly provides that a 
commission is to be paid only on premiums actually collected and accounted for in 
cash, paragraph 8 of the contract being as follows: 

“The principal will pay the agent, in full compensation for all his services, 
commissions as shown by the following schedule on premiums actually collected 
and accounted for in cash by him, to the principal, during the continuance of this 
appointment on policies issued upon applications effected by the agent in said 
territory.” 

While it is true that the Schonebeck notes were taken by reason of the au- 
thority of appellant, yet this did not have the effect to change the commission 
agreement, as above set out. True, he was authorized to write the Schonebeck 
application for a policy, and to accept notes for the premium, but nowhere in the 
evidence do we find that appellant agreed that such notes should be treated as cash, 
and that appellee’s commission should be paid regardless of whether the notes were 
collected. This being true, we are of the opinion that the written provision in the 
contract of employment, providing for the payment of commissions, is controlling, 
and that appellee Jenkins would not be entitled to a commission until such notes 
were actually paid. The court therefore erred in giving instructions Nos. 1, 2, and 
3 at the request of appellee. 

For the errors indicated, the judgment will be reversed and the cause re- 
manded for a new trial. 
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INTERNATIONAL LIFE INS. CO. v. CARROLL et al. 
District Court, W. D. oe E. D. May 30, 1928 


o. 38. 
26 Federal. Reporter (2d) 369 
2, INSURANCE—PROCEEDS OF LIFE POLICY TAKEN OUT BY PER- 

SONS ASSOCIATED IN BUSINESS, AND MADE PAYABLE TO SUR- 

VIVORS ON DUE PROOF OF INTEREST, HELD NOT CONTRACT OF 

INDEMNITY PAYABLE TO DECEASED’S ESTATE (SHANNON’S 

CODE TENN. §§ 4030, 4231). 

Policy of life insurance taken out by three persons, payable to the “survivor 
or survivors of any of the insured * * * immediately upon receipt of due proof 
of the death * * * and due proof of the interest of the claimant,” held pay- 
able to trustees in bankruptcy of survivors, and not to deceased’s widow, under 
Shannon’s Code Tenn. §§ 4030, 4231, though policy was taken out to protect inter- 
ests of persons insured as sureties for each other, and survivors had paid out nothing 
in behalf of deceased, since contract was not a contract of indemnity, and did not 
constitute in effect a separate policy on the lives of each of the persons insured in 
favor of family of first decedent, with mere right in survivors for reimbursement; 
words “due proof of interest of claimant” not being referable to payment of 
deceased’s indebtedness. 

(For other cases, see Insurance, Dec. Dig. § 591.) 


3. INSURANCE—TRUSTEES IN BANKRUPTCY OF SURVIVORS HELD 
ENTITLED TO PROCEEDS OF LIFE POLICY TAKEN OUT BY 
THREE PERSONS PAYABLE TO SURVIVORS. 

Trustees in bankruptcy of survivors, under policy of life insurance taken out 
by three persons, payable to survivor or survivors of any of them, held entitled each 
to one-half of proceeds of policy as against claim of deceased’s widow that policy 
was merely contract of indemnity, which accrued for benefit of estate. 

(For other cases, see Insurance, Dec. Dig. § 591.) 


In Equity. Suit by the International Life Insurance Company against T. B. 
Caroll, James L. Lamping, and others, to cancel a policy of life insurance, in which 
plaintiff subsequently paid the face of the policy into court and interpleaded litigants 
in the state courts claiming the funds. Claims were asserted by Sara H. Ross, as 
executrix of the estate of J. W. Ross, deceased, by the trustees in bankruptcy of 
T. B. Carroll and James L. Lamping, and by various creditors. On motion of 
trustees and cross-motion of Sara H. Ross to dismiss certain claims, Motion to dis- 
miss claims of creditors and of Sara H. Ross, as executrix of the estate of J. W. 
Ross, deceased, granted. 

Pitts, McConnico & Hatcher, of Nashville, Tenn., W. G. Timberlake, of Jack- 
son, Tenn., and E. W. Ross, of Savannah, Tenn., for Sara H. Ross. 

Hu Anderson, of Jackson, Tenn., for receiver of Carroll. 

H. C. Murchison and Pearson & Hewgley, all of Jackson, Tenn., for receiver 
of Lamping. 

S. J. Everett and G. H. Russell, both of Jackson, Tenn., McCall & Browning, of 
Huntingdon, Tenn., and R. R. Sneed, of Jackson, Tenn., for general creditors. 

ANDERSON, District Judge. In November, 1924, J. W. Ross, Thos. B. Carroll, 
and James L. Lamping took out a policy of life insurance for $50,000, payable to 
“the survivor or survivors of any of the insured”; the insured being specified as 
“any one of Thomas B. Carroll, James L. Lamping, or John William Ross.” Sep- 
arate applications for the policy were made and signed by each of the insured. Some 
question arising as to the beneficial interest of the insured in each other’s lives, J. 
W. Ross wrote a letter to the agent of the insurance company containing the fol- 
lowing statement: 


“We three gentlemen are interested in the purchase of some real estate, and each 
is surety for the other on certain indebtedness. The insurance desired is simply a 
matter of protection, or, in other words, we desire to so arrange the matter that, if 
either should die, the others would not have to proceed against the property of the 
one dying.” 

At the time the policy was written, J. W. Ross was a United States District 
Judge, T. B. Carroll a reputed wealthy banker and a highly respected resident of 
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Jackson, Tenn., and Lamping a supposedly solvent real estate speculator. The three 
men were heavily involved in various real estate transactions, and some six months 
after the issuance of the policy Carroll’s bank failed, disclosing peculations on his 
part, and he and Ross were indicted by by the Madison county grand jury. Shortly 
after the indictment was found, J. W. Ross was drowned as a result of his car run- 
ning into a drainage ditch. First Carroll in 1925, and then Lamping in 1927, were 
adjudicated bankrupts, and their trustees are parties to this litigation. 

The insurance company filed the original bill in this court, seeking to have the 
policy canceled on the ground of fraud in its procurement, and further setting up 
the legal defense that Ross, in violation of a clause in the policy, had met his death 
by self-destruction. On the trial this court held first that Carroll, Ross, and Lamp- 
ing had an insurable interest in each other’s lives, and that there was no fraud in 
the procurement of the policy; and, secondly, that not only had the complainant 
failed to establish suicide by a preponderance of the evidence, but that the physical 
facts established that the death was by accident and not intention. On appeal this 
decree was affirmed. (C. C. A.) 17 F. (2d) 42, 50 A. L. R. 362. While this appeal 
was pending, Sara H. Ross, widow of J. W. Ross, filed a separate suit against com- 
plainant in Davison county, Tennessee, on the same policy, and three or four other 
suits were filed in other courts and more suits were threatened. 

On the affirmance of the original decree the insurance company paid the face 
of the policy, with interest, into the registry of this court, and filed a hill in the 
nature of a bill of interpleader, enjoining the litigants in the various state courts 
from further proceedings, and interpleading them and the trustees of the bankrupt 
estates of Carroll and Lamping and all other claimants to the proceeds of the policy. 
This decree was also appealed from and affirmed. 24 F. (2d) 345. The Circuit 
Court of Appeals interpreted the original decree as a recovery by Carroll and Lamp- 
ing or their trustees in bankruptcy, “in behalf of themselves and all others, according 
ee respective interests in the fund as such interests might thereafter be deter- 
mined.” 

Claims have been filed by three classes of claimants: (1) The trustees of the 
bankrupt estates of Carroll and Lamping, claiming each one-half of the proceeds of 
the policy, on the theory that Carroll and Lamping, as the named beneficiaries in the 
policy, are alone entitled to its proceeds; (2) Sara H. Ross, as widow and executrix 
of J. W. Ross, and on behalf of her five minor children, claiming the entire fund 
on a theory to be later stated in this opinion; and (3) Robert Hinkle, Mrs. Lena Boyd, 
Sam Cohn, I. H. Nelson, clerk and master, Farmers’ & Merchants’ National Bank, 
Union & Planters’ Bank & Trust Company, and H. L. Grigsby, receiver of the 
People’s Savings Bank, assignee of T. B. Carroll, and others, have filed claims as the 
creditors, either of Carroll, Ross, and Lamping jointly, or individually. 

Motions to dismiss the various claims have been filed—the trustees moving to 
dismiss the claim of Mrs. Ross, Mrs. Ross moving to dismiss the claims of the trustees 
of the bankrupt estates, and both moving to dismiss the claims of the various credi- 
tors. [1] It is obvious that the motions to dismiss as to the claims of the various 
creditors specified in the third class should be granted. If the claim of Mrs. Ross 
and the Ross children is valid, she takes in exclusion of the creditors; if the claim 
of the trustees is valid, they take as trustees for.the creditors who have filed herein 
and others; and the appropriate place for the creditors to fight out their claims 
and have their rights settled is before the referee in bankruptcy for the Eastern 
division of this district. The motions to dismiss as to claims listed as No. 3 are 
accordingly granted. That leaves only the cross-motions of Mrs. Ross and the trus- 
tees in bankruptcy to be considered. 


Mrs. Ross bases her claim to the entire proceeds on the theory set out in her 
petition, which is substantially as follows: That she is the widow and sole executrix 
of J. W. Ross; that the policy of insurance was, as regards the beneficiaries named 
therein, Carroll and Lamping, to protect and indemnify them against the deceased’s 
proper portion of such joint indebtedness which the survivors might otherwise be 
required to pay for the deceased or his estate. Mrs. Ross stresses the language of 
the policy, to wit: ‘The insurance company “agrees to pay fifty thousand dollars * * * 
to the survivor or survivors of any of the insured beneficiary * * * immediately upon 
receipt of due proof of the death of any one of Thomas B. Carroll, James L. Lamp- 
ing, or John William Ross, the insured, * * * and due proof of the interest of the 
claimant.” She also asserts that Ross gave notice of the purpose of the policy in 
the letter to the agent of the insurance company previously quoted. 
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She further contends that the policy was one of indemnity to each of the in- 
sured to the extent only he might be required to pay any part of the just portion of 
the joint obligations resting on any one of them who might die before the payment by 
him, leaving his associate obligors to pay that which, as between himself and them, 
he was personally and individually liable for; and that. beyond this extent, the con- 
tract was one of ordinary life insurance for the benefit of the estate and family of 
any one of the insured who might die during the life of the policy; in other words, 
it was to the same effect as if each of the insured had taken out the policy separately 
on his own life, payable to the other two as their interest might appear by reason of 
their indebtedness against him; that Thomas B. Carroll and James L. Lamping are 
insolvent, and have paid out nothing on behalf of J. W. Ross, or, indeed, on their 
own behalf; and therefore they have no interest in the policy, it being one strictly of 
indemnity, and in consequence, under the laws of Tennessee, the widow and children 
are entitled to the proceeds of said insurance policy as insurance taken out by the 
husband on his own life. 

Shannon’s Code, § 4030: “A life insurance effected by a husband on his own life 
shall inure to the benefit of the widow and next of kin, to be distributed as personal 
property, free from the claims of his creditors.” 

Section 4231: “Any life insurance effected by a husband on his own life shall, in 
case of his death, inure to the benefit of his widow and children; and the money 
thence arising shall be divided between them according to the law of distributions, 
without being in any manner subject to the debts of the husband,” etc. 

This, I believe, briefly, but fairly, sets out the basis of the claim of Mrs. Ross 
to the proceeds of the policy. 

Moss, trustee of the estate of T. B. Carroll, bankrupt, and White, trustee of the 
estate of James L. Lamping, bankrupt, have filed their claims for one-half each of 
the proceeds of the insurance policy, setting out that (a) Carroll and Lamping are 
the beneficiaries named in the policy; (b) that they were partners with Ross in real 
estate transactions, and had (and it has been so adjudged in this case) an insurable 
interest in each other’s lives at the time of the issuance of the policy. 

They move to dismiss the claim of Mrs. Ross on the following grounds: (1) 
That Sara H. Ross and her minor children are not beneficiaries under the polciy; (2) 
that the polciy is not one of indemnity, but an ordinary life insurance policy for 
the benefit of the survivors, showing on its face that it is am absolute obligation to 
pay to the survivors the entire amount of the policy; (3) that by the law of Tenn- 
essee and by the expressed terms of contract of insurance the policy and the applica- 
tion therefor constitute the entire contract between the parties, and nothing else may 
be looked to in determining the rights of the claimants to the proceeds of said in- 
surance; (4) that said policy of insurance was not a policy for the benefit of the 
estate and family of any one of the assured who might die during the life of the 
policy, but, on the contrary, was a policy taken out by Carroll, Lamping, and Ross 
upon the life of the one who might die first for the benefit of the survivors. 

Necessarily, the first and principal question to be decided in this matter is this 
“Is the policy on the lives of Carroll, Ross, and Lamping, payable to the survivor or 
survivors ‘on due proof of the interest of the claimant,’ an indemnity contract, or 
an ordinary life insurance contract, where for a fixed premium the insurance com- 
pany contracted to pay a specific sum to the surviving beneficiaries?” 

Counsel for Mrs. Ross, in support of the proposition that the policy in this case 
is one of indemnity, cite Godsall v. Boldero, 9 East, 72, Wambaugh’s Cases on In- 
surance, 927. The facts in that case were that certain creditors of the famous 
English statesman, William Pitt, who was heavily indebted, took out insurance on his 
life and paid the premiums down to his death. Parliament appropriated money for 
the payment of Mr. Pitt’s debts, and the plaintiffs were paid in full out of this ap- 
Propriation. Lord Chief Justice Ellenborough said in his opinion: 

“This assurance * * * is in its nature a contract of indemnity, as distinguished 
from a contract by way of gaming or wagering. The interest which the plaintiffs 
had in the life of Mr. Pitt was that of creditors; a description of interest which 
has been held in several late cases to be an insurable one. * *'* The action is, in 
Point of law, founded upon a supposed damnification of the plaintiffs occasioned by 
his death, existing and continuing to exist at the time of the action brought; and, 
being so founded, it follows of course, that if, before the action was brought, 
the damage, which was at first supposed likely to result to the creditors from the 
death of Mr. Pitt, were wholly obviated and prevented by the payment of his debts 
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a. sm the foundation of any action on their part, on the ground of such insurance, 
ails. 

This case is interesting from the standpoint of an historical and legal curiosity, 
but is otherwise valueless to this discussion, for two reasons,.viz.: It is not in 
point, and besides that is not the law now prevalent in Tennessee. If Lord 
Ellenborough had gone on as the Oklahoma court did in Equitable Life Ins. Co. y. 
Weightman, 61 Okl. 106, 160 P. 629, L. R. A. 1917B, 1210, and, to prevent a for- 
feiture of ‘the policy, decreed the payment of its face to the estate of Mr. Pitt, 
then the case would have been in point. 

Certainly in the United States, if creditors take out a policy on a debtor’s life 
and pay the premiums, the subsequent payment of the debt by third parties would 
be no defense to payment of the amount contracted for in the policy by the insurance 
company. Godsall v. Boldero was decided nearly a century and a quarter ago, and it 
is to be doubted if it has been followed, either in England or America, for the last 
hundred years. See Dalby v. India & London Life Assurance Co., 28 Eng. Law & 
Ed. 312, where Parke, B., specifically overruled Godsall v. Boldero in 1854. 

For the proposition that the policy in the instant case is not a joint policy 
payable to the survivor or survivors of Carroll, Lamping, and Ross, but rather 
three separate policies on the individual lives of Carroll, Lamping, and Ross for 
the benefit of their estates, and merely to protect the estate of each from paying 
more than its share of a joint indebtedness, counsel has cited the remarkable case 
of Equitable Life Insurance Co. v. Weightman, 61 Okl. 106, 160 P. 629, L. R. A. 
1917B. 1210. The facts in this case are as follows: 

Thomas J. Gentry and his wife, Alverta B. Gentry, took out a policy on their 
joint lives, payable, upon the death of either, to the survivor. To settle the ques- 
tion of survivorship in her favor, Alverta murdered Thomas, and was arrested, in- 
dicted, tried, convicted, and imprisoned therefor. She assigned her interest in the 
policy to one Williams, who brought suit thereon; the company defending on the 
ground of murder of the insured by his wife, the beneficiary. Weightman, admin- 
istrator of the insured, Thomas Gentry, intervened and asserted his right of re- 
covery for the benefit of the husband’s estate. 

The court held in effect that the murder of the assured by the beneficiary, al- 
though it prevented a recovery on the policy by either her or Williams; her assignee, 
did not defeat the policy, or the right of the husband’s administrator to recover 
on it, and awarded recovery to the administrator for the benefit of the husband’s 
estate. The court said that “we have found no decisions from other courts in- 
volving this question under a policy exactly like this one, one policy upon two lives. 
However, we have concluded in this opinion that this policy partakes of the nature 
of two separate policies upon the life of each of the insured,” and then goes on to 
show that on individual policies, where the beneficiary is disqualified, “a resulting 
or constructive trust arises by operation of law, by which the benefits of the policy 
vest in the insured, or in his estate in event of his death.” 

I do not find this case cited with approval in any federal decisions. Its reason- 
ing does not appeal to me. It seems to me that its conclusion is based on a “tour de 
force”; i. e., calling a joint policy on two lives separate policies. 

There is nothing ambiguous in the policy of the instant case. It is clearly a 
policy issued on the lives of three men, who as creditors of each other, or joint 
obligees, or partners, had an insurable interest in each other’s lives, payable to the 
survivors or survivor of the first who died. I see no reason in fact or law—the 
Oklahoma case to the contrary notwithstanding—why this court must ignore 
the plain, obvious provisions of a written policy, and declare it to be in the nature 
of three policies on three separate lives for the benefit of the personal estate of 
the first decedent. j 

“There is no doubt that a man may effect an insurance on his own life for the 
benefit of a relative or friend; or two or more persons, on their joint lives, for the 
benefit of the survivor or survivors. The old tontines were based substantially on 
this principle, and their validity has never been called in question.” Conn. Mutual 
Life Ins. Co. v. Schaefer, 94 U. S. 457, 24 L. Ed. 251. 

Numerous authorities have been cited and throughly discussed in the argument 
on these motions to dismiss. The court has considered them, but does not think it 
necessary or helpful to here review them. In a trial court; results rather than 
reasons are sought. The governing object in a trial court is to establish the rights 
of parties under the law, rather than to establish precedents. Indeed, the statement of 
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the record and the respective contention of the various claimants answers all the 
questions involved. 

[2] In order that there may be no ambiguity in this matter, the court holds 

(a) The policy in this case is in no sense a contract of indemnity. Indeed, in- 
demnity in my understanding, is a principle of marine and fire insurance, and has 
no application to life assurance. The policy is what it purports to be, a contract 
for a fixed sum— $50,000—payable to Carroll and Lamping as survivors. 

(b) “Due proof of interest of claimant,” the words contained in the policy, 
have no reference whatsoever to the share of Ross’ indebtedness, paid or not paid 
by the surviving beneficiaries. These words mean, if anything, that Carroll or Lamp- 
ing must show that they are the beneficiarie named in the policy, that the policy 
has not been assigned, etc. 

(c) As previously stated, this policy is not in effect a separate policy for 
$50,000 on the lives each of the three insured, for the benefit of the estate and family 
of the first decedent, with merely a right in the survivors for reimbursement for 
moneys actually paid out on decedent’s share of their joint indebtedness. On the 
contrary, it is plainly and explicitly a policy for $50,000, taken out by three men 
on the lives of each, the principal sum payable to the survivors or survivor. 

[3] (d) Carroll and Lamping, the beneficiaries named in the policy, have been ad- 
judged bankrupts. Moss and White, their respective trustees, are entitled each to 
one-half of the proceeds of the policy now in the registry of the court. 

(e) The court has not determined, and does not here indicate, how the proceeds 
of the policy should be distributed after the bankruptcy court takes charge. The 
claimants listed as class 3 can there file their claims before the referee for the Eastern 
division and there have them determind. 

The motion to dismiss the claim of Sara H. Ross as executrix, etc., is therefore 
granted. Let a decree in accordance with this opinion be drawn and entered. 


COLUMBIAN NAT. LIFE INS. CO. v. MOREY et al. 


Circuit Court of Appeals, First Circuit. June 13, 1928. 
No. 2229 


oO. L 
26 Federal Reporter (2d) 580. 

2, INSURANCE—TIME OF PAYMENT AS TO LIFE INSURANCE IS 
Nese AND CANNOT BE EXTENDED WITHOUT: INSURER’S 
ASSENT. 

Time of payment as to life insurance is material, and cannot be extended by 
courts without the assent of the insurer. 
(For other cases, see Insurance, Dec. Dig. § 349[1].) 


3. INSURANCE—INSURED WAS BOUND BY TERMS OF PREMIUM 
NOTE PAYABLE WITHOUT GRACE. 
Insured, having executed premium note covering annual premium, was bound 
by the terms thereof to the effect that it was payable without grace. 
(For other cases, see Insurance, Dec. Dig. § 349[3].) 


4. INSURANCE—EVIDENCE OF INSURER’S WAIVER OF RIGHT TO 
CLAIM FORFEITURE FOR FAILURE TO PAY PREMIUM NOTE 
HELD INSUFFICIENT FOR SUBMISSION TO JURY. 

__In action on life insurance policy, evidence relative to insurer’s having waived 
right to claim forfeiture for failure to pay premium note which by its terms was 
payable without grace, held insufficient to authorize submission to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


5. INSURANCE—WAIVER OF LEGAL RIGHT UNDER INSURANCE 
CONTRACT REQUIRES CONSIDERATION OR ESTOPPEL. 
Waiver of a clear legal arising under an insurance contract requires more 
than mere evidence of intention; it requires consideration or estoppel. 
(For other cases, see Insurance, Dec. Dig. § 371.) 


6. INSURANCE—INSURER’S REQUEST FOR PAPERS IN CONNECTION 
WITH CLAIM UNDER LIFE POLICY HELD NOT EVIDENCE OF 
WAIVER OF RIGHT TO CLAIM FORFEITURE FOR NONPAYMENT 
OF PREMIUM NOTE (G. L. MASS. c. 175. § 144). 


Insurer’s request to executors of insured’s estate for completed papers in 
connection with claim under policy of life insurance on insured followed by 
further request for physician’s certificate and copies of letters testamentary, held 
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not evidence of insurer’s waiver of right to claim forfeiture for nonpayment of 
premium note, since under G. L. Mass. c. 175, § 144, and provisions of policy, 
the policy after payment of three full premiums became effective immediately 
for paid-up insurance requiring same evidence of death as though policy was 
undisputed for its full face value. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


7. INSURANCE—INSURER’S RECEIPT OF PAYMENT ON PREMIUM 
NOTES AFTER DUE DATE WAS NOT EVIDENCE OF WAIVER OF 
SUBSEQUENT FORFEITURE UNLESS AMOUNTING TO COURSE OF 
BUSINESS. 

Insurer’s waiver of prior right of forfeiture for insured’s failure to pay 
premium note on due date, unless amounting to course of business relied on by 
insured, held not to constitute evidence of waiver of subsequent right to claim 
forfeiture for nonpayment of premium note. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

In Error to the District Court of the United States for the District of Maine; 
John A. Peters, Judge. 

Action by Frank A. Morey and others, executors, against the Columbian 
National Life Insurance Company. Judgment for plaintiffs, and defendant brings 
error. Judgment vacated, verdict set aside, and case remanded. 

F. H. Nash, of Boston, Mass. (Benjamin B. Sanderson and Frederick R. 
Dyer, both of Portland, Me., on the brief), for plaintiff in error. 

Frank A. Morey, of Lewiston, Me., for defendants in error. 

Before Bingham, Johnson, and Anderson, Circuit Judges. 

ANDERSON, Circuit Judge. The main question in this case is whether the 
insurance company was entitled to a directed verdict for $283.23, admitted to be 
due as extended insurance and as prepaid interest on a loan made the insured. 
Under date of June 1, 1922, the company issued a pilicy of life insurance to 
Robain Arsanault for $8,000, payable to his executors. The pertinent provisions 
of the policy are: 

“This policy shall be incontestable after one year from date of issue except 
for nonpayment of premium. * * * 

“Thirty-one days’ grace is allowed for the payment of all premiums after the 
first, during which period the policy remains in full force. Upon default of pay- 
ment of any premium or note given therefor, this policy shall lapse, and the 
company’s only liability shall be such, if any, as is hereinafter provided. 

“Should this policy lapse, it may be reinstated at any time upon evidence of 
insurability satisfactory to the company and payment of all past-due premiums 
with interest at 6 per cent. per annum and payment or reinstatement of any other 
indebtedness hereon with interest at said rate, unless the cash value has been 
paid or the extended insurance period has expired. * * 

“In the event of the lapse of this policy after the premiums for three full 
years have been paid, the policy shall become effective automatically for paid-up 
insurance, payable as provided on the first page hereof. * * * 

‘ we may be paid—annually, $720.64; semi-annually, $374.72; quarterly, 

190.96.” 

The first premium, $720.64, was apparently paid in cash. In 1923, an arrange- 
ment, not shown in detail, was made, under which Arsanault made on June 1 a 
cash payment and gave three notes for three, six and nine months for the other 
quarterly payments. These notes, for about $180 each, are payable with interest 
- at 6 per cent., and expressly made a lien upon the policy in the event of the death 
of the insured, and given “with the full knowledge and intent on my part that, 
if it is not paid when due, without grace, said policy shall, without further notice, 
become void and the insurance thereunder terminate as of the date to which 
premiums have been paid in cash.” 

These notes, with interest at 6 per cent. payable without grace, aggregated a 
little less than the larger quarterly premiums ($190.96, each) if paid with grace 
of 31 days. The arrangement for such notes gave Arsanault a slight advantage 
if he desired, as obviously he did, to pay quarterly. 

The three months’ note of June 1, 1923, was paid September 8, 1923. The 
note due December 1, 1923, was paid on December 5, 1923. When the notes for 
1924 were paid does not appear in this record, except that the three months. 
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note due September 1, 1924, was, in writing, extended to October 1, 1924, and 
apparently then paid. The six months’ note due December 1, 1924, appears to 
have been paid on its due date. When the three months’ premium note due 
September 1, 1925, was paid does not appear. 

The note due December 1, 1925, was not paid when due. Arsanault, then 70 
years old and a heavy drinker, was suffering from chronic myocarditis, and was 
weak and nervous from excessive drinking; his attending physician testified that 
his condition bordered on delirium tremens. 

By the noon mail, on December 5, a letter dated December 4, was sent by 
the insurance company’s agent in Portland to Arsanault in Auburn, reading as 
follows : 

“The quarterly payment of $185.56 on your policy No. 111747 fell due Decem- 
ber 1, 1925. If you have had no sickness within the last six months, I will take 
care of this item, providing your check is mailed so that I will get (it) not later 
than Tuesday, December 8, Trusting that you will give this your usual prompt 
attention, lam. * * *” 

Arsanault died that night about 9 o’clock. Whether the letter was delivered 
at his house where he died before his death does not appear. There is no evi- 
dence whatever that he ever received or heard of the letter. No check was sent 
by him or on his behalf. 

In evidence were also various “reminders” sent by a clerk in the company’s 
employ in Portland to Arsanault, that his premiums or premium notes were 
coming due on designated dates; most of the “reminders” contained the warning: 
“Notes are payable when due. No grace period allowed.” From one or more such 
“reminders” this warning was omitted. 

On January 21, 1926, the company’s agent wrote to one of the executors: 
“Re 111747—Robain Arsanault. 

“Dear Sir: Will you kindly let me know when I may expect to receive 
completed papers in connection with claim under the above-numbered policy.” 

Later, the same agent wrote to the same executor: 

“IT acknowledge receipt of proof of death and attending physician’s certificate 
in connection with the claim of Robain Arsanault; in addition to these papers, 
kindly furnish me with a certified copy of certificate of death, as filed with the 
local board of health or city clerk. Also, inasmuch as the policy is made payable 
to the estate of the insured, I must have a certified copy of your letters of 
administration. Upon receipt of these two articles, the claim will have our 
prompt attention.” 

‘The company claimed a forfeiture of the policy for nonpayment of the note 
due December 1, 1925, and tendered an wnaccepted check for the amount of 
— insurance, less a loan of $700 (adjusting the interest) $283.23, as stated 
above. 

The District Court rejected plaintiff's contention that the premium note due 
December 1, 1925, was subject to the provision in the policy allowing 31 days of 
grace for the payment of all premiums, but left the case to the jury on the 
question of whether the company had, on the foregoing facts, waived its right 
oun The jury found for the plaintiffs in the full amount claimed, 

[1-3] The case must of course be considered in the light of the familiar 
doctrines that the law does not favor forfeitures, Knickerbocker Ins. Co. v. 
Norton, 96 U. S. 234, 242, 24 L. Ed. 689; Appleton v. Ins. Co., 59 N. H. 541, 545, 
47 Am. Rep. 220, and that, in life insurance, time of payment is material and 
cannot be extended by the courts without the assent of the insurer, New York 
Life Ins. Co. v. Statham, 93 U. S. 24, 30, 31, 23 L. Ed. 789. We agree with the 
court below that Arsanault was bound by the terms of his premium note, payable 
without grace. It follows that the policy had lapsed when the letter of De- 
cember 4 was written. The single controlling question, therefore, is, as the 
learned District Judge charged, whether the company gave up its “right to claim 
that forfeiture.” 
cee Our difficulty is that in this record we can discover no evidence warrant- 
ing the jury in finding that the insurance company waived this right. Assuming 
for the moment the accuracy and adequacy of the District Court’s definition of 
waiver as “the voluntary giving up or relinquishment of the right a person has,” 
we can see no evidence that the company had any such intention. The plaintiff’s 
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main reliance is upon the letter of December 4. But nothing in that letter indi- 
cates an intention to waive the company’s plain right to hold that the policy had then 
lapsed. At most, it was an offer to accept proof of no sickness within six months 
as “evidence of insurability satisfactory to the company,” within the reinstate- 
ment provision above quoted. It was plainly error to leave it, as the court 
below did, to the jury to say whether Arsanault’s condition—bordering on de- 
lirium tremens, with myocarditis—was “any sickness during the last six months 
such as is contemplated by this letter.” The policy clearly provided that after 
lapse the company would reinstate only on evidence of insurability satisfactory 
to it. It could not be compelled to reinstate; it was then as much the judge of 
the desirability of a proffered risk as when Arsanault applied for insurance. 

[5] But waiver of a clear legal right arising under a contract requires more 
than mere evidence of intention; it requires consideration or estoppel. 2 Wil- 
liston Contracts, § § 678, 679, and cases cited. In Globe Mut. L. Insurance Co. vy. 
Wolff, 95 U. S. 326, 333, 24 L. Ed. 387, the court said: 

“The doctrine of waiver, as asserted against insurance companies to avoid the 
strict enforcement of conditions contained in their policies, is only another name 
for the doctrine of estoppel. It can only be invoked where the conduct of the 
companies has been such as to induce action in reliance upon it, and where it 
would operate as a fraud upon the assured if they were afterwards allowed to 
disavow their conduct and enforce the condjtions. To a just application of this 
doctrine it is essential that the company sought to be estopped from denying the 
waiver claimed should be apprised of all the facts: of those which create the 
forfeiture, and of those which will necessarily influence its judgment in consenting 
to waive it. The holder of the policy cannot be permitted to conceal from the 
company an important fact, like that of the insured being in extremis, and then 


to claim a waiver of the forfeiture created by the act which brought the insured 
to that condition.” 


To the same general effect are Ripy v. Cloverleaf Co. (C. C. A.) 9 F._ (2d) 
324; St. Paul Ins. Co. v. Ruddy (C. C. A.) 299 F. 189; Reynolds v. Detroit Co. 
(C C. A.) 19 F. (2d) 110; United Ins. Co. v. Thomas (C. C. A.) 82 F. 406, 409, 47 
L. R. A. 450; Williams v. Neely (C. C. A.) 134 F. 1, 69 L. R. A. 232. 


As already indicated, there is not a scintilla of evidence that Arsanault either 
acted upon or even received the letter of December 4 containing this conditional 
offer. There was neither consideration nor estoppel. The company’s right to 
claim a lapse stood exactly the same when Arsanault died at 9 o’clock on De- 
cember 5 as before the letter was written and mailed. ; 


[6] The jury were also in effect instructed by the court below that the 
company’s request to the executors for “completed papers in connection with 
claim under” this policy, followed by a further request for physician’s certificate 
and copy of letters testamentary, etc., might be considered as evidence of waiver. 
Plainly this is not so; for, both under the applicable statute (G. L. Mass. c. 175, 
§ 144) and the provisions of the policy, after the payment of three full premiums, 
the policy became effective automatically for paid-up insurance. Exactly the 
same evidence of death and of due appointment of executors was requisite for the 
performance by the company of its admitted legal duty after lapse, as would 
have been required if all premiums had been paid and the policy undisputed and 
indisputable for its full face value. 

It was error to permit the jury to regard these requests as any evidence 
whatever of waiver of the company’s right to claim a lapse of the policy. 

[7] The fact that once or twice the payment of notes was received after the 
due dates has no tendency to show that the company waived the lapse accruing 
from the nonpayment of the note due December 1, 1925. Waivers, if there were 
such, of prior rights of forfeiture (unless they amounted to a course of business 
relied upon by the insured, as in this case they did not) would ‘not be evidence 
of the waiver of the forfeiture now in question. Besides, it does not appear that 
the previous waivers (if they were such) were not made after investigation of the 
insured’s then state of health. 

Nor were the notices or “reminders” of the due dates of these notes sent out 
in regular course by a clerk in the office of the agent in Portland, who had 
a financial interest in getting the premiums paid, evidence of such a character 
as would warrant a finding that the company waived the lapse of December 1, 1925. 
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We therefore need not discuss the exceptions taken to the admission of some of this 
evidence. 

We are forced to the conclusion that on the entire record the company was 
entitled to a directed verdict for $283.23 in accordance with its request. 

The judgment of the District Court is vacated, the verdict set aside, and the 
case is remanded to that court for further proceedings not inconsistent with this 
opinion; the plaintiff in error recovers costs in this court. 


NEW YORK LIFE INS. CO. v. BULLOCK et al. 
Circuit Court of Appeals, ee June 13, 1928. 
No. 50. 


26 Federal Reporter (2d) 
z HMR Or eo IN POLICY IS *CONSTRUED AGAINST 
INSU 
Any ambiguity in insurance policy is to be construed against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSU RANCE—SUIT ON JUNE 3, 1926 TO CANCEL POLICY EXECUTED 
JUNE 3, 1924, HELD WITHIN TWO-YEAR INCONTESTABLE PERIOD. 
Where clause in life policy provided that it should be incontestable after two 

years from its date of issue, with certain exceptions, suit filed June 3, 1926, was 

within period allowed under policy executed on June 3, 1924, as being on the last 
day of period within which policy could be contested. 

(For other cases, see Insurance, Dec. Dig. § 9[10].) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of Florida; Rhydon M. Call and Lake Jones, Judges. 

Suit by the New York Life Insurance Company against Finley S. Bullock and 

—. ‘ From a judgment of dismissal, plaintiff appeals. Reversed and re- 

mande¢ 


J. L. Doggett, of Jacksonville, Fla. (Doggett & Doggett, of Jacksonville, Fla., 
on the brief), for appellant. 


Russell L. Frink, of Jacksonville, Fla. (R. B. Bullock, of Ocala, Fla., on the 
brief), for appellees. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Foster, Circuit Judge. On June 3, 1926, appellant filed a bill to cancel a 
policy of insurance on the life of Finley S. Bullock, on the ground that it was 
obtained by false representations as to material facts which, if truthfully, stated, 
would have caused the application to be rejected. The policy was dated June 3, 
1924, and contained the following clauses: 

“This policy takes effect as of the third day of June nineteen hundred and 
twenty- four, which day is the anniversary of the policy.” 

“Incontestability. —This policy shall be incontestable after two years from 
its date of issue, except for nonpayment of premium, and except as to provisions 
and conditions relating to disability and double indemnity benefits.” 

A motion to dismiss the bill as filed too late was sustained. That is the only 
question presented on this appeal. The question presented is somewhat per- 
plexing, owing to the many conflicting decisions more or less in — See note 
to Halbert v. San Saba Springs Land & Live Stock Ass’n, 49 L. R 

[1] It would be useless to try to reconcile or to distinguish ee many conflict- 
ing cases. Although there are cdses to the contrary, it may be considered fairly 
well settled that, in construing a contract or a statute, where the computation of 
time is to be made from a specific day, and not from the occurrence of an event 
on that day, then the first day must be excluded. The word “from” excludes the 
day of date. Best v. Polk, 18 Wall. 112, 21 L. Ed. 805; Dutcher v. Wright, 94 
U. S. 553, 24 L. Ed. 130; South Staffordshire Tramways Co. v. Sickness & Acci- 
dent Assurance Ass’n, 1 Law Reports, Queen’s Bench Division, 402; Hicks v. 
National Life Insurance Co. (C. C. A.) 60 F. 690; Supreme Council Am. L. of 
H. v. Gootee (C. C. A.) 89 F. 941; Eliot Nat. Bank v. Gill (D. C.) 210 F. 933, 
affirmed (C C. A.) 218 F. 600; Siegelschiffer v. Penn Mut Life Ins. Co. (C. C. A.) 
248 F. 226; Zimmerman v. United States (C. C. A.) 277 F. 965; Leeper v. Lemon 
G. Neely Co. (C. C. A.) 293 F. 967. See Mutual Ins. Co. v. Hurni Co., 263 U. S 
167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. 

[2, 3] We are mindful that any ambiguity in the policy is to be construed 
against the insurer, but we think that the clauses above quoted clearly express 
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the agreement that the period of two years within which the policy might be 
contested began to run from its date, and therefore the rule above stated would 
apply. The suit was filed on the last day of the period within which the policy 
could be contested, therefore was in time. 

Entertaining: these views, it follows that the judgment appealed from must 
be reversed, and the case remanded for further proceedings not inconsistent with 
this opinion. 

Reversed and remanded. 


SOVEREIGN CAMP, W. OF W., v. GAY. (7 DIV. 642.) 
Supreme Court of Alabama. Oct. 13, 1927. 
Rehearing Denied with Modification May 17, 1928. 
117 Southern Reporter 78. 

3. INSURANCE—COMPLAINT IN ACTION ON INSURANCE CERTIFI- 
CATE NEED NOT ALLEGE THAT PREMIUMS, DUES, AND ASSESS- 
MENTS WERE PAID AS AND WHEN DUE. 

It was not essential to statement of cause of action on insurance certificate 
that complaint aver that premiums, dues, and assessments were paid as and when 
due. - 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 


10. INSURANCE—BURDEN WAS ON DEFENDANT TO SHOW THAT 
PROOF OF INSURED’S DEATH WAS NOT MADE IN ACCORDANCE 
WITH BY-LAWS. 

Where there was nothing on face of benefit certificate sued on, or indorsed 
on back thereof that required proof of death, and complaint did not aver that 
proof of death was made in accordance with by laws of defendant order, it was 
incumbent on defendant, if it desired to avail itself of such defense, to show that 
proof of death was not made in accordance with by-laws. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 


12. INSURANCE—IN ACTION ON INSURANCE CERTIFICATE, EVI- 
DENCE SHOWED PRIMA FACIE THAT DECEASED WAS MEMBER 
IN GOOD STANDING, AND CAST ON DEFENDANT BURDEN OF 
SHOWING DUES WERE NOT PAID, RESULTING IN SUSPENSION. 
In action on insurance certificate, evidence held to show prima facie that de- 

ceased member was in good standing at time of his death, and cast upon defend- 

ant burden of showing that dues for certain months were not paid in accordance 

with by-laws of order, resulting in suspension of deceased as member of order. 
(For other cases, see Insurance, Dec. Dig. §§ 817[2], 819[2].) 


15. INSURANCE—GENERALLY, WHERE PLAINTIFF OFFERS INSUR- 
ANCE CERTIFICATE IN EVIDENCE AND SHOWS THAT PERSON 
TO WHOM IT WAS ISSUED DIED PRIOR TO SUIT FILED AND 
THAT PROOF OF DEATH WAS FURNISHED INSURER IN ACCORD- 
ANCE WITH CONTRACT, THIS MAKES PRIMA FACIE CASE. 
Generally, when insurer issues and delivers to member of order benefit cer- 

tificate or policy, it places in his hands obligation that evinces his right to parti- 

cipate in benefit fund, and when action is brought thereon, and plaintiff offers 
certificate in evidence and shows that person to whom it was issued died prior to 
suit filed and that proof of death was furnished insurer in accordance with con- 
tract, this makes prima facie case. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

16. INSURANCE—ALLEGATION THAT INSURED WAS IN GOOD STAND- 
ING AT TIME OF HIS DEATH MUST BE PROVED. 

Where plaintiff in action on insurance certificate alleges that insured was in good 


standing at time of his death, he assumes burden of supporting averment by evidence 
sufficient to reasonably satisfy jury of its truth. 


(For other cases, see Insurance, Dec. Dig. § 815[4].) 

19. INSURANCE—WHETHER PREMIUM ON INSURANCE CERTIFICATE 

WAS PAID WITHIN PROPER TIME HELD FOR JURY. 

In action on insurance certificate in which defendant claimed that assess- 
— was not paid within time required by by-laws of association, evidence held 
or jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 
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20, APPEAL AND ERROR—WHERE THERE WAS EVIDENCE JUSTIFY- 
ING VERDICT, DENYING MOTION FOR NEW TRIAL HELD NOT 
REVERSIBLE ERROR. ane 
Where there was evidence before jury which, if believed, justified verdict 

returned, no reversible error was shown by action of court denying motion for 

new trial. 

Appeal from Circuit Court, Etowah County; O. A. Steele, Judge. 

Action on a certificate of insurance by George E. Gay against the Sovereign 
Camp of the Woodmen of the World. From a judgment for plaintiff, defendant 
appeals. Affirmed. 

That part of the oral charge made the basis of assignment of error 23 
is as follows: 

“Defendant, by its plea of the general issue, denies all the matters in the com- 
plaint, the effect of which is to cast upon the plaintiff the burden of proof to 
satisfy you reasonably from the evidence that the defendant did issue a ben- 
eficiary certificate upon the life of Margie Gay, and that certificate was payable 
to the plaintiff, and that Margie Gay is dead, and that the defendant has had 
due notice of the death of Margie Gay.” 

The part of the oral charge made the basis of assignment 24 is as follows: 

“Plaintiff offers testimony tending to show that a certificate from the War De- 
partment came to Gadsden to some of the relatives of the deceased person, Margie 
Gay, surviving, that he was dead, and that the certificate of the War Department 
was turned over to the secretary of the local camp in Gadsden, and that the secre- 
tary of the local camp forwarded that certificate to this man Yates, sovereign clerk 
of the defendant. Gentlemen of the jury, if you find that to be true, then the de- 
fendant has had due notice of the death of Margie Gay.” 

Charge 4, refused to defendant, is as follows 

“The court charges the jury that the burden of proof is on the plaintiff to show 
that Margie Gay was in good standing at the time of his death.” 

C. H. Roquemore, of Montgomery, for appellant. 

Goodhue & Lusk and Alto V. Lee, all of Gadsden, for appellee. 

Brown, J. This case as presented on former appeal is reported in Sovereign 
Camp W. O. W. v. Gay, 207 Ala. 610, 93 So. 559. On that appeal a judgment in 
favor of the plaintiff was reversed because of the refusal of the trial court to 
give the affirmative charge for the defendant. It then appearing from the un- 
disputed evidence that the insured, by his failure to pay the assessment due for the 
month of May, 1918, within the time required by the by-laws of the association, stood 
suspended, and having failed to comply with the conditions provided in the by-laws 
for his reinstatement, the certificate of insurance was void. After the remandment 
of the case and during the progress of the trial resulting in the judgment from 
which this appeal was taken, the plaintiff amended his complaint and offered some 
evidence tending to show that the dues for the month of May, 1918, were paid to 
the clerk of the local camp prior to the 10th day of June, and in these respects the 
case as now presented is different from that presented on the former appeal. 


[1, 2] The rulings of the court in allowing the plaintiff to file additional counts 
as an amendment to his complaint, and in overruling the defendant’s general ob- 
jections thereto, were well within the letter and spirit of the statute, Code of 1923, 
$9513; and the defendant’s motion to postpone or continue the case was addressed 
to the sound discretion of the trial court. Alabama Great Southern Ry. Co. v. Hill, 
93 Ala. 514, 9 So. 722, 30 Am. St. Rep. 65. 


Count 5 of the complaint, added by amendment, avers that the insured died “as 


a member in good standing of said defendant society,” and is not subject to the 
objection now urged against it. 


[3] It was not essential to the statement of a cause of action that the complaint 
aver that “the premiums; dues and assessments were paid as and when due.” A 
fortiori, though the premiums, dues, and assessments were not paid “as and when 
due.” Yet, if they were paid as averred in the several counts, and the insured was 
amember in good standing at the time of his death, a prima facie case of liability is 
shown. Sovereign Camp W. O. W. v. Burrell, 204 Ala. 210, 85 So. 762. 


The appellant’s contention that this case was pending on appeal to the Court of 
Appeals when the trial was entered upon—October 8th, 1925—is not sustained 
by the record, and the contrary appears from the records of this court and that 
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of the Court of Appeals, Ex parte Gay, re Sovereign Camp W. O. W. v. Gay, 213 
Ala. 5, 104 So. 898; Ex parte Sovereign Camp W. O. W., re Sovereign Camp W. 
O. W. v. Gay, 20 Ala. App. 531, 104 So. 899; Ex parte Gay, 213 Ala. 411, 104 So. 900, 

[4, 5] After the issuance of the rule nisi by the Court of Appeals in the mandamus 
proceeding to compel a vacation.of the judgment nil dicit, theretofore entered by 
the circuit court, and the denial of review here by certiorari, it was proper for the 
circuit court to act in accordance with the mandate of the alternative writ issued 
from the Court of Appeals and vacate the judgment without awaiting final disposi- 
tion of the mandamus case, and proceed with the trial, and in the absence of an 
affirmative showing in the record to the contrary it will be assumed that this or- 
derly course of procedure was followed. 

There is nothing in the opinion of this court on the former appeal that can be 
construed as holding that the admission against interest in its official magazine, The 
Sovereign Visitor, was not admissible in evidence. What was there held is that 
such admission, in the absence of knowledge on the part of the home officers, un- 
der whose supervision this paper is published, that a forfeiture had resulted from 
Gay’s failure to pay his dues as required by the by-laws of the society, that the ad- 
mission did not constitute a waiver of the forfeiture. Sovereign Camp W. O. W. v. 
Gay 207 Ala. 610, 93 So. 559. 

The amount of damages claimed in the several counts of the complaint are not 
descriptive of the certificate of insurance, and even if they were, the certificate on 
its face insured the life of Margie Gay in the sum of $1,000 in the event of his death 
while in good standing after the second year, and the objection on the ground of 
a variance between the averments and proof was properly overruled. 22 Enc. Pl. 
& Pr. 537 (c). 

[6] Before the question, made the basis of assignment of error 16, was put to 
the witness, he had testified, without objection to the same fact elicited by the ques- 
tion, and if it should be conceded that the court erred in overruling defendant's 
objections, it was clearly without injury. Carter v. Tenn. C. I. & R. R. Co., 180 
Ala. 367, 61 So. 65. 

Coming to the questions presented by the exceptions to the oral charge of the 
court, we find that the bill of exceptions recites that “the court, in its oral charge, 
charged the jury as follows,” setting out the excerpt, followed by the statement “To 
this part of the charge the defendant duly and legally excepted.” 

[7] In City Council of Montgomery v. Gilmer, 33 Ala. 116, 70 Am. Dec. 562, this 
court adopted the rule of the cases holding that exceptions to the charge of the court 
to the jury must be taken before the jury leaves the bar, because, in the language 
of the opinion in that case: 

“Tt is supported by respectable authorities, has been for a long time universally 
recognized in practice in this state, and seems to rest upon a good reason. The 
reason is that the court may have, at the time of giving the charge, an opportunity 
‘for reconsidering and explaining it more fully to the jury.’” 

Since that time this rule has been consistently followed, with one exception— 
Meadows v. State, 182 Ala. 51, 62 So. 737, Ann. Cas. 1915D, 663. See Reynolds v. 
State, 68 Ala. 507; Hayes v. Soloman, 90 Ala. 520, 7 So. 921; Carter v. T. C., 1. & 
R. R. Co., 180 Ala. 367, 61 So. 65; Oil Well Supply Co. v. West Huntsville C. M. 
Co., 198 Ala. 501, 73 So. 899; Southern Ry. Co. v. Clarke et al., 203 Ala. 248, 82 So. 
516. 

In two of our decisions it is stated that this fact must “affirmatively appear.” 
Carter v. T. C., I. & R. R. Co., supra; Oil Well Supply Co. v. West Huntsville C. 
M. Co., supra. By reference to the records in these cases, we find that in Carter’s 
Case the recital in the bill of exceptions was that “the defendant excepted to the 
following portion of the court’s oral charge to the jury,” setting out the excerpt 
in question. While in the Oil Well Supply Company Case there was no recital of 
exception to the charge of the court in the bill of exceptions, but 
noted at the foot of the charge, as set out in the record, presumably by the 
circuit court reporter, “The plaintiff excepted to that part of the oral charge 
which says there was no evidence to support the first count of the complaint.” And, 
applying the rule that the recitals of the bill of exceptions will be considered more 
strongly against the appellant, it was in effect held that the quoted recitals did not 
show that the exceptions were timely; i. e., taken before the jury left the bar. 
Moore v. State, 40 So. 345;, Massey v. Smith, 73 Ala. 173. And in fact no exception 
was shown in the Oil Well Supply Company Case. 
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[8] While, no doubt it is better practice for the bill of exceptions to affirmatively 
recite that the exception was taken during the trial and before the jury left the 
bar to consider their verdict, we are of opinion that the expression in the two cases 
that this fact must “affirmatively appear” is misleading in tendency, and that the 
recital that the party “duly and legally excepted,” coming to us as it does, with the 
approval of the trial judge, affirmatively shows a timely exception. 19 C. J. 833, § 
44; 36 C. J. 983, “Legally”; Dixie Grain Co. v. Quinn, 181 Ala. 208, 61 So. 886. 

[9] The several counts of the complaint each aver that the deceased, Margie Gay, 
was in good standing at the time of his death, and, as before stated, though this 
averment may not be necessary in stating a cause of action, the plaintiff, having so 
averred, assumed the burden of proving this averment. The only criticism to 
which the excerpt from the oral charge, made the basis of assignment of error 23, 
is subject, is that it is omissive in failing to take account of this element of the 
burden of proof; yet the instruction is sound so far as it goes, and this assignment 
of error cannot be sustained. 

[10] There is nothing on the face of the benefit certificate, or indorsed on the back 
thereof, that requires proof of death, nor does the complaint aver that proof of 
death was made in accordance with the by-laws of the order, 37 C. J. 556, § 309. 
Therefore it was incumbent on the defendant, if it desired to avail of this de- 
fense, to show that proof of death was not made in accordance with the by-laws. 
Sovereign Camp, W. O. W., v. Burrell, 204 Ala. 10, 85 So. 762. 

[11] Under the averments of the complaint, the only burden in-this respect assumed 
by the plaintiff was to show notice to the defendant of Gay’s death. The witness 
Yates, the Sovereign Secretary, and the person who, according to the evidence, had 
authority to receive notices of death, testified that he received such notice from the 
secretary of the local camp and gave the information to the “Sovereign Visitor,” the 
official organ of the Sovereign Camp. So the question of notice of death was not a 
contested question in the case. Under these circumstances the court could well 
have instructed the jury ex mero motu, without hypothesis, that defendant “had due 
notice of Margie Gay’s death.” Carter v. Chambers, 79 Ala. 223. Therefore because 
of the fact that the hypothesis in the excerpt from the oral charge of the court, 
made the basis of assignment of error 24, pretermits the receiving of the notice of 
death by Yates, and renders this instruction technically erroneous, it was clearly 
without injury. 

[12] The evidence shows without dispute that the deceased member was killed on 
the 12th or 13th of September, 1918; that a list of the members of the local camp 
including the name of Margie Gay, was forwarded to Vance, as secretary of the 
local camp, by Mr. Yates, the Sovereign Secretary, after the 2d day of August, 1918, 
and, according to Vance’s best recollection, this list showed that Margie Gay was a 
member in good standing. The evidence further shows that the dues of the de- 
ceased were paid up until October 1, 1918, and were duly forwarded to and re- 
ceived by the Sovereign Camp. This evidence prima facie shows that the deceased 
member was in good standing at the time of his death, and casts upon the defendant 
the burden of showing that the dues for the months of June and August, 1918, were 
not paid in accordance with the by-laws of the order, resulting in the suspension of 
the deceased as a member of the order. This is in effect the instruction made 
the basis of assignment of error 27. 

There is no exception to that part of the oral charge withdrawing the ex- 
pressions quoted in assignment 29, therefore assignments 29 and 29% are without 
merit. The other exceptions to the oral charge of the court are clearly without 
merit. 

Charge 1, made the basis of assignment of error 36, though set out in the record 
along with charges refused to the defendant, is indorsed, “Given.” 

[13] Charge 2, refused to the defendant, is fully covered by the oral charge of 
the court, and by charges 2 and 3 given at the request of the defendant. 

_ [14] Refused charge 3 is elliptical, and reversible error will not be predicated on 
its refusal. 

[15] The general rule, which has been applied to cases such as the case at bar, is 
that when the insurer issues and delivers to a member of the order the benefit certifi- 
cate or policy, it places in his hands the obligation that evidences his right to partici- 
pate in the benefit fund, and when action is brought thereon, and the plaintiff offers 
the certificate in evidence and shows that the person to whom it was issued died prior 
to the suit filed, and that proof of death has been furnished the insurer in accordance 
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with the contract, this makes a prima facie case. Sovereign Camp W. O. W. y. 
— 0 Ala. 667, 86 So. 737; Manhattan Life Ins: Co. v. Verneuille, 156 Ala. 592, 
47 So. 72. ' 

{16] But if the plaintiff alleges in his complaint that the member was in good 
standing at the time of his death he,assumes the burden of supporting the averment 
by evidence sufficient to reasonably Satisfy the jury of its truth. Sovereign Camp 
W. O. W. v. Burrell, 204 Ala. 210, 85 So. 762; 14 R. C. L. p. 1434, § 596, and cases 
cited under note 18. Yi 

{17] Charge 4 requested by and refused to the defendant, while it asserted a 
correct general proposition of law applicable to the case in hand, it was framed 
in such language as to give it a misleading tendency and to invite explanation, and 
was therefore refused without error. Southern Express Co. et. al. v. Roseman, 
206 Ala. 681, 91 So. 612. 

[18, 19] As before indicated, the plaintiff offered evidence on the last trial to the 
effect that the premiums, assessments on dues for the month of May, 1918, were 
paid by him to Murphy, the clerk of the local camp, before the 10th of the fol- 
lowing month, and tending to show that the date of the receipt did not represent 
the true date of the payment. The receipt was open to explanation by extrinsic 
proof. Haynes v. Wheat & Fennell, 9 Ala. 239; 4 Mayf. Dig. 666 §12. Taking 
the evidence as now presented as a whole, it presents a jury case and the several 
affirmative charges were properly refused. 

[20] As before stated, there was evidence before the jury which if believed, 
justified the verdict returned, and under the established rule for reviewing trial courts 
who have had the advantage of seeing and hearing the witnesses, we are not 
persuaded that reversible error is shown by the action of the court denying 
the motion for a new trial. Southern Ry. Co. v. Kirsch, 150 Ala. 659, 43 So. 796; 
Cobb v. Malone & Collins, 92 Ala. 630, 9 So. 738. 

Affirmed. 


Anderson, C. J., and Sommerville and Thomas, JJ., concur. 


RELIANCE LIFE INS. CO. v. SNEED. (8 DIV. 844.) 
Supreme Court of Alabama. June 7, 1928 
117’ Southern Reporter 307 
1. INSURANCE—“WARRANTIES” ARE CONTRACTUAL TERMS OF POL- 

ICY, WHILE “REPRESENTATIONS” ARE MERELY MATTERS OF 

INDUCEMENT. 

“Warranties” are contractual terms of policy of insurance, usually promissory 
in form, while “representations” are matters of inducement merely and usually re- 
late to presently existing facts or conditions. 

(For other cases, see Insurance, Dec. Dig. § 265.) 


2. INSURANCE—REPRESENTATIONS WILL NOT BE DEEMED WAR- 
RANTIES MERELY BECAUSE INCORPORATED IN POLICY OR 
MADE PART THEREOF BY REFERENCE. 


Representations will not be regarded as warranties because they are incor- 
porated in the policy or made a part thereof by reference and adoption, and the 
form of the statement is not conclusive of its character. 

(For other cases, see Insurance, Dec. Dig. § 265.) 


3. INSURANCE—CONDITION PRECEDENT TO OPERATION OF POLICY, 
SUCH AS REQUIRING APPLICANT TO BE IN GOOD HEALTH 
WHEN POLICY IS DELIVERED, IS IN LEGAL EFFECT A WAR- 
RANTY. 

Condition precedent to operation of life insurance policy, such as that it shall 
not take effect unless on its delivery to applicant he is then in good health, is in 
legal effect a warranty. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


4. INSURANCE—STATEMENTS THAT APPLICANT HAD SUFFERED 
NO DISEASE OF STOMACH AND HAD NOT CONSULTED PHYSIC- 
IAN THEREFOR HELD REPRESENTATIONS. 


Statements in application for life insurance policy that applicant had not suf- 
fered with any disease of the stomach, had not consulted any physician therefor, 
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that he was in sound health, and had given full answers and concealed nothing from 
examiner, held representations not warranties. 


(For other cases, see Insurance, Dec. Dig. § 265.) 


5. INSURANCE—PLEA SETTING UP MISREPRESENTATIONS IN AP- 
- PLICATIONS MUST ALLEGE REPRESENTATIONS WERE FALSE, 

RELEVANT, AND INSURER’S RELIANCE THEREON. 

Insurer’s plea alleging false statements by insured in application for life policy 
must allege that the representations were false, that they were intrinsically relevant 
to the subject-matter, and that insurer rélied thereon to his prejudice. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 


7. INSURANCE—PLEA SETTING UP MISREPRESENTATIONS AS DE- 
FENSE MUST ALLEGE THEY WERE MADE WITH ACTUAL INTENT 
TO DECEIVE OR THAT RISK OF LOSS WAS THEREBY INCREASED 
(CODE 1923, §§ 8364, 8507:) 

Under Code 1923, §§ 8364, 8507, when misrepresentations are pleaded in defense 
to an action on a life insurance policy, it must be alleged either that they were 
made with actual intent to deceive or that the matter misrepresented increased the 
risk of loss. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 


8 INSURANCE—PLEA SETTING UP INSURED’S MISREPRESENTA- 
TIONS. WITH INTENT TO DECEIVE AND INSURER’S RELIANCE 
THEREON HELD NOT DEMURRABLE. 

Insurer’s plea in action on life insurance policy, setting up as defense insured’s 
misrepresentations in application, that they were made with actual intent to deceive 
insurer, and that insurer in reliance on said representations issued policy, held not 
demurrable. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

9. INSURANCE—TO CONSTITUTE DEFENSE, MISREPRESENTATIONS 
IN APPLICATION NEED ONLY BE MATERIAL CONTRIBUTING IN- 
FLUENCE INDUCING ISSUANCE OF POLICY. : 

To constitute defense to action on life insurance policy, insured’s misrepresen- 
tations in application need not be the sole inducement to the contract, but it is suf- 
ficient if, as a contributing influence, they operate on mind and conduct of insurer to 
any material extent. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

10. INSURANCE—THAT INSURER MAKES OWN INVESTIGATION 
DOES NOT LESSEN ITS RIGHT TO RELY ON APPLICANT’S RE- 
PRESENTATIONS. 

__ That in surer makes an investigation of its own does not absolve applicant for 

life insurance from speaking the truth nor lessen insurer’s right to rely on his re- 

presentations. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 


ll. INSURANCE—ALLEGATIONS THAT INSURER’S MEDICAL EXAM- 
INER INVESTIGATED INSURED’S HEALTH HELD INSUFFICIENT 
TO SHOW WAIVER OF WARRANTY RESPECTING HEALTH IN 
FAILING TO ALLEGE INSURER’S KNOWLEDGE. 

In action on life insurance policy, plaintiff’s allegations that insurer’s medical 
examiner investigated insured’s health and reported that applicant was fit subject 
for insurance held insufficient to show waiver or avoidance of warranty in applica- 
tion that insured was in good health, since they did not allege any knowledge by in- 
urer or its medical examiner of applicant’s diseased condition. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

12, INSURANCE—REPORT OF INSURER’S MEDICAL EXAMINER IS 
COMPETENT EVIDENCE IN SUPPORT OR IMPEACHMENT OF 
STATEMENTS IN APPLICATION. 


The report of insurer’s medical examiner on condition and insurability of appli- 
cant for life insurance is competent evidence in support or in impeachment of state- 
ments in application. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 
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13. INSURANCE—POLICY MAY STIPULATE THAT INSURER SHALL 
NOT BE CONSTRUCTIVELY CHARGED WITH MEDICAL EXAMIN- 
ER’S KNOWLEDGE OF FALSITY OF APPLICANT’S STATEMENTS. 
It is competent for parties to stipulate in life insurance policy that insurance 

company shall not be constructively charged with its medical examiner’s knowledge 

of the falsity of applicant’s statements. 
(For other cases, see Insurance, Dec. Dig. § 376[1].) 


14. INSURANCE—POLICY STIPULATION THAT COMPANY’S GENERAL 
AGENTS CANNOT CHANGE OR WAIVE CONDITIONS OR WAR- 
RANTIES IS INEFFECTIVE. 

A stipulation in a life insurance policy that general agents of the company have 
no authority to change its terms or waive any of its conditions or warranties is 
without effect. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 


Appeal from Circuit Court, Morgan County; O. Kyle, Judge. 

Action on a policy of life insurance by Myrtle Sneed against the Reliance Life 
Insurance Company. From a judgment for plaintiff, defendant appeals. Reversed 
and remanded. 

Statement by Sommerville,]J.: 

The action is brought by Myrtle Sneed, as beneficiary, on an insurance policy 
issued June 30, 1924, insuring the life of George A. Sneed. The complaint is in 
Code form, and alleges that the insured died on November 2, 1924. 

Besides the general issue the defendant pleaded 22 special pleas, numbered from 
3 to 24, inclusive; pleas 21 to 24, inclusive, being amendments, respectively, of pleas 
3, 6, 10, and 13. 

Demurrers were sustained to all of these pleas except 14, 16, 19, 20, and 24. 

Pleas 3 to 13, inclusive, and 15 and 18, aver that the policy “was issued in con- 
sideration of an application therefor, signed by the insured, a copy of which ap- 
plication was set out in the policy and made a part thereof,” and that in said appli- 
cation the insured made false representations, viz. that he had not suffered with any 
disease of the stomach; or had not consulted a physician therefor; or that he was 
in sound health; or that he had given full answers to and concealed nothing from 
the examiner. Each of these avers that the insured in fact was not in good health, 
but was suffering with a cancer of the stomach, except that 7 and 12 allege an ul- 
cer of the stomach, and 13 alleges “serious trouble of the stomach.” Each plea 
avers, also, either that the misrepresentations were made with actual intent to de- 
ceive, or that they increased the risk of loss under the policy. None of them avers 
that defendant was misled by the false statements, or relied upon them in issuing 
the policy. 

Plea 17 sets up certain provisions of the policy, as follows: 

“All insurance provided by this contract is based upon the application therefor, a 
copy of which is hereto attached and made a part of this contract, and the payment 
of prémiums, etc. 

“The policy and the application therefor, a copy of which is hereto attached, 
constitute the entire contract between the parties and shall be incontestable after one 
year from its date, except for nonpayment of premium. All statements made by 
the insured in said application shall, in the absence of fraud, be termed representa- 
tions, and not warranties, and no such statement shall avoid the policy unless it is 
contained in the written application thereof, a copy of which is hereto attached.” 

Also, the insured’s statement in the application as follows: / 

“I delcare, on behalf of myself and any person who shall have or claim any 
interest in any policy issued hereunder, each of the above answers to be full, com- 
plete and true, and that I have concealed nothing from the examiner, and that, to 
the best of my knowledge and belief, I am in good health and I am a proper sub- 
ject for life insurance.” 

It is then alleged that the insured stated, in his application dated June 14, 1924, 
that he had not suffered from any ailment or disease of the stomach, and that he 
knew his answer was false, in that he had consulted a reputable physician on of 
about June 1, 1924, who X-rayed his stomach and advised him that he had a cancer 
of the stomach, which was in fact his condition. It is then averred that these mis- 
representations were made with actual intent to deceive defendant, and that defend- 
ant, relied on said representations, and issued the policy. 
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The amended pleas, 21, 22, 23, adopt, respectively, all of pleas 3, 6, and 10, and 
add thereto: 

“And defendant was deceived thereby and in reliance thereon issued said policy.” 

Pleas 14 and 16 set up false representations of good health by insured, when 
he knew at the time that he was suffering with cancer of the stomach, and aver 
that they were made with actual intent to deceive, and that defendant relied on them 
in issuing the policy. 

Plea 21 is substantially like 14 and 16. 

Pleas 19 and 20 declare upon a breach of warranty in the policy, viz. : 

“That the insurance should not take effect unless and until the policy is de- 
livered to and received by the applicant, * * * and then only if the applicant is in 
good health.” 

It is averred that the insured was not in good health when the policy was de- 
livered on June 30, 1924, but was suffering from a serious disease of the stomach, 
to wit (plea 19), a cancer of the stomach, or (plea 20) a cancer or ulcer of the 
stomach. 

in each plea it is averred that the stated illness increased the risk of loss under 
the policy. 

To each of the five pleas at issue (14, 16, 19, 20, and 24) plaintiff replied 
specially as follows (3) That, notwithstanding the alleged false and fraudulent 
representations made by the insured, the defendant thereafter and before the 
issuance and delivery of the policy sued on, had its medical examiner, and who was 
then and there acting as its duly authorized agent, inquire into the insurability of 
said insured, and said agent examined the. said insured and investigated his 
physical condition, and said agent reported his conclusions to his principal, the de- 
fendant, and the defendant,. acting upon the report of its said agent, thereupon and 
thereafter issued and delivered said policy to the insured. (4) After the insured 
made his application as alleged in the plea, defendant elected to investigate the 
physical condition of the insured, having its medical examiner examine the insured’s 
physical condition; that its said medical examiner and agent reported to it that the 
insured was a fit subject for insurance, and upon considering said report the de- 
fendant issued and delivered said policy. Demurrers were sustained to these repli- 
cations as answers to pleas 14, 16, and 21, on the ground that they were in effect 
the general issue, and the demurrers were overruled, and the replications sustained 
as answers to pleas 19 and 20. 

Among other grounds of demurrer were the following: 

(8) It is not sufficiently shown that defendant’s medical examiner knew that 
the Sane as averred in defendant’s pleas were false when made to him by 
insured. . 

(28) Said application fails to allege that said defendant knew and was apprised 
of the falsity of the statements and misrepresentations contained in insured’s appli- 
cation at the time of the issuance of the policy. ares 

(29) Said replication fails to allege that the true condition of plaintiff's health, 
and that he had a cancer, was made known to the defendant, and that,said defendant, 
with such knowledge, issued the policy. ; 

(38) Said replication fails to allege that defendant issued the policy wholly 
upon the report of its alleged medical examiner, who is alleged to have examined 
insured. 

(40) For aught alleged the defendant issued its policy upon the representations 
or warranties as set out in defendant’s pleas. ; y - 

(43) Said replication fails to allege that the medical examiner did ascertain 
the true state of insured’s health from said examination. ; 

(47) Said replication fails to allege that defendant issued the policy on the 
report of the medical examiner. desk, : 

On the evidence adduced, and under the instructions of the trial judge, the jury 
found for the plaintiff for $1,062, and, from the judgment thereon, the plaintiff 
appeals. 

Cabaniss, Johnston, Cocke & Cabariiss, of Birmingham, and Eyster & Eyster, of 
Decatur, for appellant. 

Sample & Kilpatrick, of Hartselle, and S. A. Lynne, of Decatur, for appellee. 

SOMERVILLE, J. [1,2] This court has often considered and stated the distinctions 
between warranties which are contractual terms of a policy of insurance, and usually 
Promissory in form, and representations, which are matters of inducement merely, 





466 The Insurance Law Journal, Vol. 71 [Sept., 1928 


and usually relate to presently existing facts or conditions. Ala. Gold Life Ins. Co, 
v. Johnston, 80 Ala. 467, 470, 2 So. 125, 128, 59 Am. Rep. 816; Mut. Ben. Life Ins, 
Co. v. Lehman, 132 Ala. 640, 32 So. 733; Kelly v. Life Ins. Clearing Co., 113 Ala. 
453, 21 So. 361; Sov. Camp, W. O W., v. Hutchinson, 214 Ala. 540, 542, 108 So. 
520; Brotherhood, etc., v. Riggins, 214 Ala. 79, 107 So. 44. These casese hold that 
representations will not be regarded as warranties merely because they are incorpor- 
ated in the policy, or made a part of it by reference and adoption, and that the form 
of the statement is not conclusive of its character. 

[3] It is also held that a condition precedent to the operation of the policy, such 
as is set out in pleas 19 and 20 herein, is in legal effect a warranty. Mut. Life Ins. Co, 
v. Mandelbaum, 207, Ala. 234, 236, 237, 92 So. 440, 29 A. L. R. 649. 

[4-6] Tested by these principles, the misrepresentations charged in each of the 
special pleas, except 19 and 20, were not warranties, and are governed by the rules 
prescribed for the pleading of misrepresentations as fraudulent inducements to 
contract: (1) That the representations were false; (2) that they were intrinsically 
relevant to the subject-matter; and (3) that the other party relied upon them to 
his prejudice. In general, actual intent to deceive is not, in this state, an element of 
actionable or defensive fraud. Code, § 8049; Davis v. Betz, 66 Ala. 206, 210; Jor- 
dan v. Pickett, 78 Ala. 331, 339; Ala. Gold Life Ins. Co. v. Johnston, supra; Sov. 
Camp, W. O. W., v. Hutchinson, supra; Empire Life Ins. Co. v. Gee, 171 Ala. 435, 55 
So. 166; Greil Bros. v. McLain, 197 Ala. 136, 72 So. 410. 

[7] When, however, misrepresentations are pleaded in defense to an action on 
a life insurance policy, it must also be alleged either that they were “made with 
actual intent to deceive,” or that “the matter misrepresented increased the risk 
of loss.” Code, §§ 8364, 8507; Mut. Life Ins. Co. v. Allen, 174 Ala. 511, 56 So. 568; 
Sov. Camp, W. O. W., v. Hutchinson, supra. - ain 

[8] Pleas 1 to 18, excepting 14, 16, and 17, are all defective in failing to aver 
that defendant relied upon the misrepresentation pleaded. Pleas 17 and 21 were not 
subject to any ground of the demurrer, and the demurrer, as to them, was 
erroneously sustained. Plea 21 is substantially like 14 and 16, but plea 17 is 
substantially different from any other. 


[9,10] With respect to these misrepresentations, it should be observed that they 
need not be the sole inducement to the contract, nor the chief influence leading 
to action. It is enough if, as a contributory influence, they operate upon the mind and 
conduct of the other party to any material extent. Greil Bros. v. McLain, 197 Ala. 
136, 72 So. 410; Hafer v. Cole, 176 Ala. 242, 247, 57 So. 757; Jordan v. Pickett, 78 
Ala. 331; Sledge v. Scott, 56 Ala. 202, 206. The fact that the other party makes an 
investigation of his own does not absolve the declarant from. speaking the truth, 
nor lessen the other’s right to rely on his representations. Sledge v. Scott, supra. 

Plaintiff's replications 3 and 4 were sustained, against demurrer, as good answers 
to defendant’s pleas 19 and 20. These pleas set up a condition in the policy that it 
should not take effect unless, upon its delivery to the applicant, he was then in good 
health; and they aver a breach of this condition in that, at the time of said de- 
livery, the applicant—the insured—was not in good health, but was suffering from 
a serious disease of the stomach, to wit (in 19), a cancer of the stomach, or (in 20 
a cancer or ulcer of the stomach. In both pleas it is expressly averred that this 
disease increased the risk of loss under the policy. This condition precedent 1s 
as we have noted, in legal effect a warranty. , 

We need not, on these pleadings, determine whether, if defendant had knowl- 
edge, when it delivered the policy, of the alleged state of the applicant’s health, 
such delivery would have operated as a waiver of the warranty, and of the right to 
avoid the policy thereafter for its breach. See, however, 37 Corpus Juris, 526, 
§§ 260-262; Id. 535: § 267; Triple Link, etc., Ass’n v. Williams, 121 Ala. 138, 145, 
26 So. 19, 77 Am. St. Rep. 34. 

[11] These replications aver an investigation of the insured’s health by de- 
fendant’s medical examiner, and (in 3) a “report of his conclusions” to defendant, 
or (in 4) a report that the applicant was “a fit subject for insurance.” Neither of 
them avers any knowledge on the part of defendant or its medical examiner of the 
applicant’s diseased condition. They are therefore wholly insufficient to show a 
waiver or avoidance of the warranty or its breach. Triple Link, etc., Ass'n v. 
Williams, supra; 37 Corpus Juris, 535, § 267. Apt ground of demurrer pointed 
out this defect, and the overruling of the demurrers to these replications was pre- 
judicial error. 
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[12] As to the admissibility’ in evidence of the report of defendant’s medical 
examiner upon the condition and insurability of the applicant, the authorities all 
agree that it is competent evidence either in support or in impeachment of the 
statements made in the application. 37 Corpus Juris, 625, § 423. And so it has been 
held by this court. Sov. Camp, W. O. W., v. Gibbs (Ala. Sup.) 114 So. 915, 916. 

[13] It is competent for the parties to stipulate in the policy that the insurance 
company shall not be constructively charged with its medical examiner’s knowledge 
of the falsity of the applicant’s statements. Ward v. Met. Life Ins. Co., 66 Conn. 
227, 33 A. 902, 50 Am. St. Rep. 80; Globe Mut Life Insurance Co. v. Wolff, 95 U. 
S. 326, 332 (24 L. Ed. 387) ; 37 Corpus Juris, 531. 

[14] As to general agents of the company, it is the settled rule in this state, as 
in most others, that a stipulation in the policy that they have no authority to change 
its terms or waive any of its conditions or warranties, is without effect. Pope v. 
Glen Falls Ins. Co., 130 Ala. 356, 30, So. 496; U. S. Life Ins. Co. v. Lesser, 126 Ala. 
568, 28 So. 646. On that principle it might seem that the insurer could not stipulate 
against the constructive imputation to it of the knowledge acquired by its general 
agent, or perhaps by any other, intrusted with contractual authority or discretion in 
the actual making or handling of the contract of insurance. 

But that question is not before us, and we, of course, do not decide it. Our 
decision is limited to the case of medical examiners, who are not contracting agents, 
and as to whom, very clearly, the immunity stipulated is not contrary to public 
policy. 

What has been said will be a sufficient guide to the court on another trial. 

For the errors noted, the judgment will be reversed, and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


SOUTHERN LIFE & HEALTH INS. CO. v. DRAKE. (6 Div. 173.) 
Court of Appeals of Alabama. Jan. 17, 1928. 
Rehearing Denied Feb. 7, 1928. Affirmed on Mandate June 12, 1928. 
117 Southern Reporter 401. 
INSURANCE—“BRONCHO-PNEUMONIA” HELD “PULMONARY _DIS- 

EASE” WITHIN LIFE POLICY LIMITING RECOVERY IN CASE OF 

DEATH FROM PULMONARY DISEASE WITHIN TWELVE MONTHS; 

“INFLAMMATION,” “DISEASE.” 

Broncho-pneumonia held “pulmonary disease’ within meaning of policy of 
life insurance limiting recovery to one-fourth of specified death benefit if 
insured should die within first twelve months from date of policy, either directly 
or indirectly from pulmonary disease, “broncho-pneumonia” being inflammation 
of the bronchi and lungs, “inflammation” being morbid condition consisting in 
congestion of blood vessels and exudation of serum and blood corpuscles with 
resulting hyperplasia, and “disease” being defined as alteration in state of body 
or of some of its organs, interrupting or disturbing performance of vital func- 
tions, as any derangement of functions or alteration of structure of animal 
organs, and as a morbid condition, resulting from some functional disturbance 
or failure of physical functions tending to undermine constitution, and practically 
synonymous with infirmity. 

[Ed. Note.—For other definitions, see Words and Phrases, First and Second 
Series, Disease.] 

(For other cases, see Insurance, Dec. Dig. §515.) 


Appeal from Circuit Court, Jefferson County; John Denson, Judge. 

_ Action on a policy of life insurance by Frankie Lee Drake, suing by her next 
friend, Hattie Drake, against the Southern Life & Health Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed on mandate. 

wer granted by Supreme Court in Southern L. & H. Ins. Co. v. Drake, 

o.-—. 

Cabaniss, Johnston, Cocke & Cabaniss and Gerry Cabaniss, all of Birming- 
ham, for appellant. 

Arthur L. Brown and W. M. Davison, both of Birmingham, for appellee. 

BrickeN, P. J. This cause was tried by the court below, without a jury, on the 
following agreed statement of facts: 

“Southern Life & Health Insurance Company issued a policy on the life of 
Malinda Forrest, with Frankie Lee Drake as beneficiary, on October 5, 1925. 
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The amount of the death benefit was $185. Thereafter, on November 18, 1925, 
Malinda Forrest died at Montgomery, Ala., broncho-pneumonia being the cause 
of her death. The policy in question provided that if the insured should die 
within the first twelve months from the date of the policy, ‘either directly or 
indirectly from tuberculosis, pulmonary disease or chronic bronchitis, or cancer, 
or disease of the heart, liver, or kidneys, or pellagra,’ the liability of the com- 
pany should be limited to one-quarter of the sum specified as a death benefit. 
Southern Life & Health Insurance Company tendered to Frankie -Lee Drake, 
the beneficiary, one-quarter of the specified death benefit. The tender was 
refused, and the defendant in this action paid into court, for the use of the plain- 
tiff, said sum. The plaintiff, Frankie Lee Drake, after having made all required 
proofs of loss, made demand upon the company for the full amount of the 
stipulated death benefit. Upon refusal of the company to pay more than one- 
quarter of the stipulated death benefit, said Frankie Lee Drake, by her next 
friend, Hattie Drake, brought this suit.” 

The sole question in this case is whether “broncho-pneumonia” is, within the 
meaning of the policy, a pulmonary disease. “Broncho-pneumonia” is defined in 
Webster’s New International Dictionary as “Inflammation of the bronchi and 
lungs.” “Inflammation” is defined by the same authority as “a morbid condition 
consisting in congestion of the blood vessels and exudation of serum and blood 
corpuscles with resulting hyperplasia.” “Disease” is defined in the same work 
as “an alteration in the state of the body or of some of its organs, interrupting or 
disturbing the performance of the vital functions.” It has also been defined as 
any derangement of the functions or alteration of the structure of the animal 
organs; “a morbid condition, resulting from some functional disturbance or 
failure of physical function which tends to undermine the constitution.” Meyer 
v. New York Fidelity, etc., Co., 96 Iowa, 378—385, 65 N. W. 328, 329, 330. It is 
practically synonymous with infirmity. We are therefore of the opinion that 
“broncho-pneumonia” is, within the meaning of the policy, a pulmonary disease. 

The ruling of the trial court was not in accord with this opinion, and its 
judgment is reversed and one here rendered in favor of appellee for $46.25. 

The costs of this appeal and in the court below are taxed against appellee’s 
next friend. 

Reversed and rendered. 

Per Curiam. Affirmed, on authority of Southern L. & H. Ins. Co. v. Drake 
(Ala. Sup.) 117 So. 402. 


SOUTHERN LIFE & HEALTH INS. CO. v. DRAKE. (6 Div. 116.) 
Supreme Court of Alabama. May 24, 1928. 
117 Southern Reporter 402. 

1. INSURANCE—UNDER POLICY PROVIDING FOR ONLY PARTIAL 
LIABILITY IF INSURED DIED FROM PULMONARY DISEASE OR 
CHRONIC BRONCHITIS, BENEFICIARY WAS ENTITLED TO FULL 
RECOVERY WHERE INSURED DIED FROM BRONCHO-PNEU- 
MONIA; “PNEUMONIA.”, . 
In action on life insurance policy which provided for only partial liability 

in event that insured died from pulmonary disease or chronic bronchitis, but did 

not mention “pneumonia,” which is acute inflammation of lungs, nor broncho- 

pneumonia, held, that beneficiary was entitled to full recovery where insured’s 
death was caused from broncho-pneumonia. ; 
[Ed. Note—For other definitions, see Words and Phrases, Second Series, 
Pneumonia. ] 
(For other cases, see Insurance, Dec. Dig. § 515.) 


2. INSURANCE—INSURED IS FAVORED IN CONSTRUCTION OF LIFE 
POLICY WHICH IS REASONABLY SUSCEPTIBLE OF TWO CON- 
STRUCTIONS. ' 
Insured is favored in life policy, when policy is reasonably susceptible of 

two constructions consistent with general purpose of obligation. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
Certiorari to Court of Appeals. 
Frankie Lee Drake, a minor, suing by next friend, had judgment against the 

Southern Life & Health Insurance Company in an action on a policy of life 
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insurance. Defendant appealed to the Court of Appeals, and, the judgment being 
there reversed (117 So. ——), the plaintiff (appellee) applies for certiorari to the 
Court of Appeals to review its said judgment. Writ granted. 

Arthur L. Brown and W. M. Davison, both of Birmingham, for appellant. 

Cabaniss, Johnston, Cocke & Cabaniss, of Birmingham, for appellee. 

Sayre, J. [1] Looking to the general policy indicated by the contract of in- 
surance—the purpose of which, as we think, was to avoid full liability in cases 
of death caused by diseases incipient at the time of the contract—our judgment 
is that only the diseases specifically named in the contract should have that effect. 
Pulmonary disease and chronic bronchitis are named, but not pneumonia, which 
is an acute inflammation of the lungs, nor broncho-pneumonia, an affection of 
the same rapidly progressive character. True, no doubt, that all these ailments 
are commonly referred to as diseases, but that fact, in view of what we consider 
to be the purpose and policy of the clause of the contract in question and the 
fact that pulmonary disease and chronic bronchitis are named, but not broncho- 
pneumonia, we think, should not determine the result against the beneficiary of 
the contract. In Metropolitan Life Ins. Co. v. Bergen, 64 Ill. App. 685, it is held 
that “pulmonary disease” does not include “pneumonia, which is but a temporary 
inflammation” of the lungs, though it must be conceded that it frequently leads 
to a result of a permanent nature. We find nothing to the contrary in Meyer v. 
Fidelity & Casualty Co., 96 Iowa, 385, 65 N. W. 328, 59 Am. St. Rep. 374. It in 
fact supports the ruling in the Illinois case. 

[2] And if there be doubt about it, then “the purpose of interpretation is, 
within the terms of the policy, to advance the object of the obligation and 
secure to the insured the protection he had reason to think he was getting.” 
Standard Accident v. Hoehn, 215 Ala. 109, 110 So. 7. Or, as we said in Mutual 
Life v. Barrett, 215 Ala. 142, 110 So. 275, “the rule of favor” to the insured in 
policy contracts “will be applied when the policy, the subject of construction, is 
reasonably susceptible of two constructions consistent with the object [general 
purpose] of the obligation,” citing cases. In the present case it seems very 
doubtful that the policy intends to cut down the benefit of its provisions in cases 
of death from broncho-pneumonia—this especially so since the policy does in 
terms provide to that effect in cases of chronic bronchitis. 

his court is therefore of opinion that the judgment of the trial court for the 
full amount of the policy should be affirmed. 

Writ granted. 

All the Justices concur, except Gardner, J., not sitting. 


WEBSTER v. TELLE. (No. 389.) 


Supreme Court of Arkansas. April 23, 1928. 
Rehearing Denied June 4, 1928. 
6 Southwestern Reporter 28. 


1. CONTRACTS—CONSTRUCTION OF CONTRACT BY PARTIES WILL 
BE ADOPTED BY COURT. 


Construction given a contract by parties and their subsequent acts showing 
construction they have put on it will be adopted by court in giving effect to 
provisions of contract. 

(For other cases, see Contracts, § 170[1].) 


2. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING OF ORAL 
mae ASSIGNMENT OF POLICIES BY INSURED TO 
HIS WIFE. 

Evidence, particularly declarations in financial statement made by insured 
and statement in his will, Weld sufficient to justify finding that there was an oral 
and equitable assignment of policies by insured to his wife. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

3. INSURANCE—INSURED HAS RIGHT TO ASSIGN OR GIVE AWAY 
LIFE INSURANCE POLICIES TO WHOMEVER HE WISHES. 

Life insurance policies of insured are choses in action, which insured has 
perfect right to assign for a money consideration or. to give away so long as it 
does not involve an illegal, fraudulent, or wager transaction. 


(For other cases, see Insurance, Dec. Dig. § 203.) 
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4. INSURANCE—ORAL ASSIGNMENT OF LIFE INSURANCE POLICY 
HELD VALID, WHERE NOT OBJECTED TO BY INSURANCE COM- 
PANY, THOUGH POLICY REQUIRED WRITTEN ASSIGNMENT. 
Oral assignment of life insurance policy by insured to his wife held valid, 

notwithstanding provision of policy, made for benefit of company, requiring 

written assignment, where company made no objection to such oral assignment. 
(For other cases, see Insurance, Dec. Dig. § 208.) 


5. INSURANCE—PROVISIONS IN POLICY MADE FOR BENEFIT OF 
INSURER MAY BE WAIVED BY IT. 
Provisions in policy of insurance made for the benefit of insurer may be 
waived by the insurer. 
(For other cases, see Insurance, Dec. Dig. § 372.) 


6. INSURANCE—ASSIGNMENT OF LIFE INSURANCE POLICY BY 
INSJUiKEv :O WIFE, HELD, UNDER TERMS OF POLICY, TO HAVE 
IPSO FACTO MADE HER BENEFICIARY. 

Under life insurance policy providing that in case there is no beneficiary 
living at death of insured insurance shall be paid to executor, administrators, or 
assigns, and beneficiary had been changed to insured’s executor, held that assign- 
ment of policy by insured to his wife ipso facto made her, as his assignee, benefi- 
ciary under the policy. 

(For other cases, see Insurance, Dec. Dig. § 213.) 


Appeal from Union Chancery Court; Geo. M. LeCroy, Chancellor. 

Action of interpleader by the Prudential Insurance Company of America 
against N. L. Webster, executor, and Bernice Phillips Telle. Judgment for 
Bernice Phillips Telle, and N. L. Webster, executor, appeals. Affirmed. 

T. O. Abbott and C. B. Crumpler, both of El Dorado, for appeliant. 

John E. Harris, of El Dorado, and E. L. Compere, of Hamburg, for appellee. 

Woop, J. On April 13, 1922, the Prudential insurance Company of America 
hereafter called company, issued two insurance policies to Edwin M. Telle, each 
in the sum of $5,000, insuring his life in favor of the Alexander Refining Company, 
Inc. Each of the policies contained the following provision: 

“Change of Beneficiary—If the right to change the beneficiary has been 
reserved and if the insured shall have attained to majority according to the laws 
of the state in which insured resides, the insured may at any time while this 
policy is in force, by written notice to the company at its home office, change the 
‘beneficiary or beneficiaries under this policy, such change to be subject to the 
rights of any previous assignee and to become effective only when a provision 
‘to that effect is indorsed or attached to the policy by the company, whereupon 
‘all rights of the former beneficiary or beneficiaries shall cease.” 

The right to change the beneficiary was not reserved in either one of the 
policies. On October 14, 1925, the company, at the request of Telle and of the 
beneficiary named in the policies, changed the beneficiary named by substituting 
the “executors, administrators, or assigns” of the assured instead of the benefi- 
ciary originally named. Telle obtained a loan on the policies in the sum of $638. 
In a financial statement made December 18, 1926, by E. M. Telle to the Exchange 
Bank & Trust Company of El Dorado, Ark., among other things, is the follow- 
ing: “Life insurance carried for $15,000. Beneficiary, wife.” 

On January 11, 1927, Telle executed his last will and testament which, among 
other things, provides: 

“I have made my beloved wife, Bernice Phillips Telle, the beneficiary of 
three life insurance policies of $5,000 each (giving the date and number of the 
policies). All of these policies are in the Prudential Insurance Company of 
America. There is a loan of about $1,200 to be deducted from the total of $15,000. 
I request that from the proceeds she shall pay the National Bank of Commerce 
of El Dorado $7,500.00 due March 5, 1927. This is the amount that they have 
loaned Mrs. Telle on her house, No. 825 West Main street, El Dorado, Arkansas. 
She loaned this amount to me, which I used in my business. * * * I appoint 
Mr. N. L. Webster of El Dorado, Arkansas, as agent to wind up the business. 
regret exceedingly that some heavy investments in the year 1926 proved to be 
unprofitable and so depleted my cash balance to such an extent that I am unable 
to continue in business any longer. There will be a loss to the creditors because 
the property will not sell at a forced sale for the actual cost price.” 


—A eo aera ss 





Life] Webster v. Telle 471 


On the 12th day of January, 1927, Telle committed suicide at the Marion 
Hotel, Little Rock, Ark., while the policies of insurance named in the will were 
in full force and effect. On the 18th of January, 1927, the will of Telle was duly 
probated and letters testamentary were issued on January 19, 1927, to N. L. 
Webster, the executor named in the will. Proof of death was submitted to the 
company, and it admitted liability on the two policies in the sum of $9,435.46. 
Webster demanded payment of the amount due under the policies as executor 
of the estate of Telle. Mrs. Bernice Telle, the widow, demanded payment to her 
of the amount due under the policies. 

On April 26, 1927, the company instituted this action in the Union chancery 
court, naming the executor and Mrs. Telle as defendants. It admitted its 
liability under the policies and its willingness to pay the same to the person 
legally entitled thereto, and tendered into court the sum of $9,435.46, and prayed 
that Webster and Mrs. Telle be required to interplead for the funds in order 
that their respective rights be determined and that the company might pay the 
sum due under the policies to the person adjudged by the court to be entitled 
thereto. 

N. L. Webster and Mrs. Telle each filed an interplea for the funds. Webster 
alleged that he was entitled to the funds under the will in which he was named 
executor and under the policies by the terms of which the sums due under same 
were to be paid to him as executor. Mrs. Telle alleged that she was entitled to 
the funds as the beneficiary under the terms of the will naming her as the sole 
beneficiary and under the terms of the policies on the ground, as she alleged, 
that Telle, during his lifetime, had assigned and delivered the policies to her as 
security for certain money she had loaned him and which was due at the time of 
his death. She further alleged that Telle, during his lifetime, by written declara- 
tion and by the solemn declaration made in his will on the day before his death, 
had made her the beneficiary in the policies. She alleged that any reasonable 
method adopted by her husband to make her the beneficiary under the policies 
would legally change the beneficial interest to her and that she was entitled to 
recover both as equitable assignee and as substituted beneficiary. Webster 
replied to the interplea of Mrs. Telle denying its allegations. 

It was conceded by the executor and Mrs. Telle that the sum of $9,435.46 
was due under the policies, and this amount was paid by the company into the 
registry of the court and the company was discharged from further liability under 
the policies. The action progressed between the interpleaders, the executor and 
Mrs. Telle, as to which of them was entitled to the fund in court. The cause 
was heard upon the pleadings and exhibits, the depositions of witnesses, and an 
agreed statement of facts, and the court found in favor of Mrs. Telle, and ren- 
dered a judgment accordingly in the sum of $9,435.46, with interest, from which 
judgment N. L. Webster, the executor, duly prosecutes this appeal. 

Learned counsel for the appellant, in their excellant brief, say: , 

“There are but two issues involved in this appeal. The first issue is: Was 
there a change of beneficiary in the two life insurance policies in favor of ap- 
pellee, prior to the death of Edwin M. Telle, the assured? The second issue is: 
Was there a debt owing by the assured at the time of his death to the appellee, 
and was there an assignment of the insurance policies to secure that debt?” 

The conclusion we have reached on the first issue as stated by counsel makes 
it unnecessary to set out all of the testimony adduced on the second issue. The 
original beneficiary named in the policies was the Alexander Refining Company, 
Inc., which at that time was the employer of the assured, Edwin M. Telle. 

[1] The policies contain, among others, the following provision: 

“If there be no beneficiary living at the death of the insured, the amount 
of insurance payable shall be paid to the executors, administrators or assigns of 
the insured unless otherwise provided in the policy. The right to change the 
beneficiary has not been reserved by the insured.” 

Notwithstanding this provision of the policies that “the right to change the 
beneficiary has not been reserved by the insured,” it will be observed that the 
parties to the insurance contracts, to wit, the Insurance Company, the Alexander 
Refining Company, the beneficiary, and Edwin M. Telle, the insured, on October 
14, 1925, agreed to change, and on Octohker 19, 1925, did change, the beneficiary 
from the refining company to “the executors, administrators, or assigns of the 
insured.” In making the change the provisions of the policies in regard to the 
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change of beneficiary as set out above were followed. The parties therefore to 
the contracts of insurance seem to have treated the provisions of the policies with 
reference to change of beneficiary, where there was a change, as binding. There- 
fore, if it could be said that there had been a change in the beneficiary of the 
policies from the executors, administrators, or assigns of the insured to the 
appellee, Mrs. Bernice Phillips Telle, then we would be inclined to follow the 
provisions of the contracts of insurance as construed by the parties themselves in 
order to effectuate such change. For the law is that: 

“When the parties to a contract have given it a particular construction, such 
construction will generally be adopted by the court in giving effect to its pro- 
visions, and the subsequent acts of the parties, showing the construction they 
have put upon the agreement themselves, are to be looked to by the court, and in 
some cases may be controlling.” 9 Cyc. 588; 6 R. C. L. 862. 

But, as we construe the “change of beneficiary” clauses in these insurance 
contracts, there has been no change of beneficiary since the change was made 
from the refining company to that of “executors, administrators or assigns of the 
insured.” The beneficiary in the policies at the time of Telle’s death, if there 
had been no assignment of the policies, was his executor, the appellant. But if 
the policies had been assigned by Telle to his wife, then the beneficiary was his 
assignee, Bernice Phillips Telle, the appellee. 

[2] This brings us to the question, and as we view it, the only question 
necessary to be decided in the case, to wit, whether or not the beneficial interest 
under the policies had been assigned by the assured, Edwin M. Telle, to his wife, 
Bernice Phillips Telle. The provision in the policies of insurance with reference 
to the assignment of such policies is as follows: 

“Any assignment of this policy must be in writing and the company shall 
not be deemed to have knowledge of such assignment unless the original or a 
duplicate thereof is filed at the home office of the company. The company will 
not assume any responsibility for the validity of an assignment.” 

This provision of the policies was not complied with by the assured, and the 
appellant therefore contends that there was no assignment of the policies. But 
the appellee contends that she was the assignee under the policies under an oral 
and equitable assignment thereof. ; 

The competent testimony on this issue is substantially as follows: The ap- 
pellee testified that the policies had been in her possession ever since three or 
four days before she executed a mortgage to the National Bank of Commerce on 
January 5, 1926, at which time she examined each of the policies, and they are the 
‘policies which were delivered to her. She kept the policies a few days, but did 
not have any place to lock them up. She next saw the policies of insurance 
after her husband’s death. The mortgage she referred to secured a loan by her 
from the. National Bank of Commerce at El Dorado, Ark., in the sum of $7,500, 
due six months from date. The property contained in the mortgage constituted 
her individual property. She did not get the $7,500 for which the mortgage was 
‘executed, but her husband took the money and used it in carrying on his business. 
The insurance policies were delivered to her by Mr. Webster after her husband’s 
‘death, wrapped in his will, in a package sent to her from Little Rock, Ark., and 
addressed to her, and when she opened it there were these two policies and the 
will. No part of the $7,500 which she loaned her husband in 1926, which was 
‘borrowed from the National Bank of Commerce of El Dorado, and for which 
he gave a mortgage on her El Dorado home property, had ever been paid to her 
by Telle or any one for him. 

The appellant, Webster, testified that the two life insurance policies were 
delivered to him by the coroner of Pulaski county in a bundle with other papers. 
He delivered the insurance policies and all the papers in the package to Mrs. 
Telle personally. He did this for the reason that there was a note left by Mr. 
Telle instructing that these papers be delivered to her. 

The declaration in the financial statement made to the Exchange Bank & 
Trust Company by Telle to the effect that he carried life insurance for his wife 
as beneficiary in the sum of $15,000, and also the statement in his will to the 
effect that his wife was the beneficiary of three life insurance policies in the 
sum of $5,000 each, have already been set forth. We are convinced that the 
above testimony is amply sufficient to justify a finding that as between Telle and 
his wife, Telle had assigned the insurance policies to her. It was unquestionably 
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the intention of Telle that the amounts due under these policies at the time of 
his death should be paid to his wife, the appellee. The evidence is susceptible 
of no other conclusion. True, Telle did not use in his will and in his financial 
statement the technical word “assign” in referring to the beneficial interest 
under the policies, but his meaning is clear that he intended that his wife should 
have the amount of the policies and that he had already made this provision for 
her. The testimony of Mrs. Telle shows that the policies had been delivered to 
‘her prior to Telle’s death. 

[3] Now, the creditors of Telle had no interest whatever in his insurance 
policies as long as Telle was alive, because as long as he was living he had the 
right to assign the policies to whomsoever he desired provided the assignment 
did not involve an illegal, fraudulent, or wager transaction. His life insurance 
policies were choses in action which he had the perfect right to assign for a 
money consideration or to give away. As was said in Mutual Life Insurance 
Co. v. Armstrong, 117 U. S. 591, 6 S. Ct. 877, 29 L. Ed. 997: 

“A policy of life insurance, without restrictive words, is assignable by the 
assured for a valuable consideration equally with any other chose in action, 
where the assignment is not made to cover a mere speculative risk, and thus 
evade the law against wager policies.” 

And in Page v. Metropolitan Life Insurance Co., 98 Ark. 340, 135 S. W. 91], 
we said: 

“A life policy is a chose in action, a species of property, which the holder 
may have perfectly good and innocent reason for wishing to dispose of. * * * 
The insured had the same right to give as he had to transfer the policy for a 
valuable consideration.” 

See, also, Matlock v. Bledsoe, 77 Ark. 60, 90 S. W. 848. 

There is nothing in this whole record to indicate any fraud in the assignment 
by Telle of the policies in controversy to his wife. On the contrary, the pro- 
vision he thus made for her by the assignment of his policies, under the circum- 
stances which surrounded him, was exceedingly commendable. The amount of 
the policies which he maintained and which he assigned to her was certainly 
not indicative of any fraudulent purpose to deplete his estate to the injury of 
his creditors, but rather only to protect the one who was nearest and dearest to 
him and who had rendered him every financial and other assistance in her power, 
and who, above all others, had an insurable interest in his life. Although there 
was no written assignment of the policies in controversy by Telle to Mrs. Telle, 
yet, as we have seen, there was an oral and therefore an equitable assignment 
of such policies. In Citizens’ Bank v. Moore, 134 Ark. 554, 204 S. W. 619, we said: 

“We think the direction for a change in the beneficiary for the purpose of 
effecting an assignment thereof, together with the delivery of the original policy, 
constituted an equitable assignment, though not formally made in writing. Parol 
assignments of insurance policies, when accompanied by delivery, are sustained 
as equitable assignments thereof. [Citing cases.]” 

That doctrine is applicable to the facts of this record. 

__ [4] But learned counsel for appellant contend that, under the written pro- 
visions of the policies set out above with reference to assignments, the policies 
could not be orally assigned. The language of this provision of the policies 
shows that it was made for the benefit of the company and not for the benefit 
of the beneficiary named, or for the assured, his executors, administrators, or 
assigns, . 

In Cooley’s Briefs on Insurance, vol. 2, p. 1812, it is said: 

“Though it is true in a general sense that in order to effectuate an assign- 
ment of a policy, or any part of it, the terms and conditions imposed by the 
policy to accomplish that purpose must be complied with (Metro. Life Ins. Co. v. 
Zgliczenski, 94 N. J. Eq. 300, 119 A. 29), it is nevertheless, a general rule that 
where a company makes no objection to an assignment on account of a failure 
to comply with its rules in relation thereto, and the assignment is otherwise valid 
as between the parties in interest, no objection can be raised by any of them on 
account of such formal deficiencies.” 

To support the text the following cases are cited: Conway v. Supreme 
Council Catholic Knights of America, 131 Cal. 437, 63 P. 727; Diffenbach v. New 
York Life Ins. Co., 61 Md. 370; Hewlett v. Home for Incurables, 74 Md. 350, 
24 A. 324,17 L. R. A. 447; Brierly v. Equitable Aid Union, 170 Mass. 218, 48 N. E. 
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1090, 64 Am. St. Rep. 297; Burges v. New York Life Ins. Co. (Tex. Civ. App.) 53 
S. W. 602; Kendall v. Morrison, 33 Tex. Civ. App. 345, 77 S. W. 31. See, also, 
New York Life Ins. Co. v. Rosenheim, 56 Mo. App. 27, “where the decision was 
placed rather on the ground of estoppel.” cr , . 

[5] It is the established doctrine of this court that provisions in a policy of 
insurance made for the benefit of the insurer may be waived by such insurer. 
ZEtna Life Ins. Co. v. Duncan, 165 Ark. 395—407, 264 S. W. 835. We are aware 
of the doctrine announced by this court to the effect that the change of benefi- 
ciary in a benefit certificate issued by a fraternal or mutual benefit society cannot 
be made by the insured unless there is substantial compliance with the by-laws 
and regulations of the society. Wilkes v. Hicks, 124 Ark. 192, 186 S. W. 830; 
Robinson v. Robinson, 121 Ark. 276, 181 S. W. 300; Sovereign Camp, W. O. W., 
v. Israel, 117 Ark. 121, 173 S. W. 855; Carruth v. Clawson, 97 Ark. 50, 133 S. W. 
178. Counsel for appellant invoke the doctrine of the above cases to sustain their 
contention that there was no assignment of the policies in the case at bar be- 
cause the assignment was not in writing as the policies require But the doctrine 
of these cases has no application to ordinary life insurance contracts or policies 
issued by standard old line life insurance companies. While the benefit certifi- 
cates of fraternal and mutual benefit associations insuring the lives of their 
members are, contracts of insurance upon which such societies or associations are 
liable to the holders and beneficiaries of such certificates, nevertheless, the 
character of the contracts are wholly different from those of old line standard 
life insurance companies. The fraternal, mutual, benefit associations are what 
their names imply. Their policy holders are the only members of the society. 

The obligations of their policies are discharged by assessments upon their 
members and all of the members are mutually and reciprocally interested in the 
conduct and management of the society according to the constitution and by- 
laws which they have framed and adopted for the government and conduct of 
the association to which they belong. 

Mr. Niblack, speaking of mutual benefit societies, says: 

“A society may provide that its contract of insurance may be assigned and 
transferred only with the consent of the society indorsed thereon. * * * The 
right of the contracting parties to thus prohibit an assignment of the certificate 
without the consent of the society cannot be seriously doubted, and in view of 
the restricted nature of the mutual benefit insurance, the propriety, if not the 
necessity, of such a condition is equally clear. The personal character of each 
holder of a certificate and the interest he may have in’ the life of the person 
thereby insured are essntial elements in the contract of mutual indemnity.” 
Niblack, Accident Insurance and Benefit Societies, p. 329, § 169. 

See, also, Vance on Insurance, p. 400, where the author, after setting forth the 
relation existing between mutual benefit societies and their members, says: 

“From this statement of the relation between the mutual association and its 
members, it is apparent that the contractual relation strikingly differs from that 
existing between regular insurance companies and their policy holders.” 

In Robinson v. Robinson, supra, speaking of the rights of the members and 
policy holders to change the beneficiary, we said: 

“Manifestly, however, such a transaction requires some formalities for the 
protection of the company, the member and the beneficiary, and these formalities 
must be substantially complied with before the change of beneficiary becomes effect- 
ive. 

The doctrine of Wilkes v. Hicks, supra, and the other cases, supra, relied on by 
counsel for appellant, cannot be extended or applied to policies of insurance like 
those under review here. The rule applicable here is’ that announced by Mr. Cooley, 
and the cases cited by him, and is forcefully stated by the Court of Appeals of Mary- 
land in Diffenbach and Roemer v. Vogeler, as follows: . 

“Claiming as the appellants do, under an assignment of policies of life in- 
surance, the validity of which the insurance companies have not denied, but have 
paid the amounts secured by them into the court for payment to whoever may be 
entitled, the legality of the transaction does not arise, as we think. The proceeds 
must be disposed of according to the equities of the complainants and defendants 
respectively.” 

As was said by Judge Mansfield, speaking for the court in McDonald v. 
Humphries, 56 Ark. 63, 19 S. W. 234: 
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“The company, having paid the money into the court, was released from all 
liability to either of the parties, and had no further interest in the litigation. The 
question which remained for the decision of the court involved only a proper dis- 
position of the fund as between the plaintiff and the other defendant.” 

[6-8] The assignment of the policies by Telle to his wife, ipso facto made her, 
as his assignee, the beneficiary of those policies under their very terms. Thereafter, 
and at the time of his death, Telle had no interest therein, and, of course, the 
executor of his estate and the creditors had none because they had only such rights 
as Telle himself had at the time of his death. In reaching the conclusion that the 
appellee, Mrs. Telle, was the assignee of Telle and therefore the beneficiary of the 
policies, we have considered only the competent testimony in the record, or such only 
as the trial court should have considered under the rule announced in Latham v. 
First National Bank of Ft. Smith, 92 Ark. 321, 122 S. W. 992, and Cox v. Smith, 
99 Ark. 218, 138 S. W. 978, and Martin v. Manning, 124 Ark. 84, 186 S. W. 302. The 
appellee was a competent witness in her behalf, and she could testify to facts rele- 
vant to her rights so long as she did not testify to transactions with or statements of 
the testator. As to these, to be sure, her testimony was incompetent. Constitution of 
1874, sec. 2 of the Schedule; Wilson v. Edwards, 79 Ark. 69, 94 S. W. 927; Carter v. 
Younger, 123 Ark. 266, 185 S. W. 435; Free v. Maxwell, 138 Ark. 489, 212 S. W. 
325; section 4144, C. & M. Digest. 

[9] Under the above rule the Constitution and statute, the testimony of the 
appellee that she was in possession of the policies prior to the death of Telle was 
competent and relevant. This testimony, in connection with the declarations made 
in the financial statement of Telle and in his will to the effect that he had made 
his beloved wife, Bernice Phillips Telle, beneficiary in the policies, and the testimony 
of appellant himself to the effect that he had delivered the policies to Mrs. Telle 
in accordance with directions contained in a letter written to him by Telle on the 
day the latter died, proved that the appellee was the beneficiary of the policies. 

We do not concur in the statement of counsel for appellant that the declaration. 
of Telle, above mentioned, in his financial statement and in his will, were the re- 
sult of a disturbed and disordered mind. On the contrary, it occurs to us that these 
declarations but stated a truth in fact and in law. It was conceded by the appellant 
that Telle was an intelligent business man. As such, he must have known that 
under the terms of the policies in controversy, he could not have made Mrs. Telle 
a beneficiary merely by appointment, but that the only way that she could be made 
beneficiary would be to assign the policies to her, which he had done. True, as 
before stated, he did not use the technical term “assignee,” but he did state that he 
had made her the beneficiary in the policies, which in thé light of the policies them- 
selves necessarily meant that he had assigned the policies to her. The only rea- 
sonable conclusion to be drawn from all this testimony is that Telle knew that he 
was holding the same for her at the time of his death. There is no merit, what- 
ever in appellant’s contention that the appellee, in view of the above testimony, was 
but a pledgee of the insurance policies instead of absolute owner thereof. There 
is nothing in the testimony to justify the conclusion that Telle, at the time he 
declared that his wife was the beneficiary in the policies, intended thereby to constitute 
her only a pledgee of the appellant for the payment of his debts. On the contrary, 
we are convinced that when he had declared that she was the beneficiary and gave 
her possession of the policies, he intended, by this act of assignment in parol, to 
constitute her the beneficiary and absolute owner of such policies. There is no 
competent testimony in the record tending to show that Telle had reserved any 
right to himself to revoke the parol contract of gift or assignment to his wife of 
a gos in controversy, and he never, up to the time of his death, asserted any 
such right. 

Therefore, at the death of Telle, the rights of the appellee to the proceeds of the 
Policies became fixed and binding upon the executor of the estate, and neither he, 
nor any creditor through him, has a right to assert to the contrary. The decree 
of the trial court so holding is correct, and it is therefore affirmed. 

* 
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THE MACCABEES v. STONE. (No. 11820.) 
Supreme Court of Colorado. April 9, 1928. 
Rehearing Denied June 4, 1928. 

268 Pacific Reporter 527. 

1. INSURANCE—CONTRACT OF BENEFICIARY SOCIETY INCLUDES 
STATUTES OF STATE CHARTERING SOCIETY, CHARTER, CON- 
aries LAWS OF SOCIETY, AND CERTIFICATE AND APPLI- 
CATION. 

Insurance contract between beneficiary society and member is to be found 
in statutes of state in which association is chartere@ and under which it issues 
its certificates, and includes charter, constitution, and laws of association, as well 
as terms of certificate and application therefor. 

(For other cases, see Insurance, Dec. Dig. § 715, 716, 718.) 


2. INSURANCE—COMPLAINT AGAINST BENEFICIARY ASSOCIATION 
BASED ON INCREASE IN RATES IN VIOLATION OF VESTED CON- 
TRACT RIGHTS MUST SHOW TERMS OF CONTRACT. 

In suit by insured against fraternal beneficiary association to restrain for- 
feiture of insurance based on alleged wrongful increase in rates in violation of 
vested contract rights, complaint must show terms of contract as found in laws 
of state in which association is chartered and charter, constitution, and laws of 
association, terms of certificate and application therefor, and in absence thereof 
court cannot determine whether rights of insured have been violated or powers 
' of association exceeded. 

(For other cases, see Insurance, Dec. Dig. § 765.) 


3. INSURANCE—COMPLAINT TO RESTRAIN FORFEITURE FOR NOT 
PAYING INCREASED PREMIUMS, NOT SETTING FORTH CHARTER 
AND LAWS CONSTITUTING INSURANCE CONTRACT, FAILED TO 
STATE CASE. 

Complaint by member against fraternal beneficiary association to restrain 
forfeiture of insurance for nonpayment of increased premiums, setting forth 
original certificate and rider requiring compliance with all laws of association for 
recovery of insurance, not alleging contents of application for membership re- 
ferred to in original application, and not pleading charter, constitution, or laws 
of association or applicable statutes of state in which association was chartered, 
failed to adequately present terms of insurance contract and did not state cause 
of action. 

(For other cases, see Insurance, Dec. Dig. § 765.) 


4. INSURANCE—DEFICIENCY IN COMPLAINT FAILING ADEQUATELY 
TO PRESENT TERMS OF INSURANCE CONTRACT INVOLVED 
CANNOT BE SUPPLIED BY CONCLUSIONS OR PLAINTIFF'S CON- 
STRUCTION OF CONTRACT. 

Where complaint to compel acceptance of old premium and restrain for- 
feiture for nonpayment of increased premiums failed to present adequately terms 
of insurance contract, deficiency cannot be supplied by pleading of conclusions or 
of plaintiff’s construction of contract. 

(For other cases, see Insurance, Dec. Dig. § 765.) 


5. INSURANCE—INSURED SEEKING TO COMPEL ACCEPTANCE OF 
OLD PREMIUM AND RESTRAIN FORFEITURE FOR NOT PAYING 
INCREASED PREMIUM MAY SEEK LEGAL RELIEF BY WAY OF 
DAMAGES. 

Under complaint by member against fraternal beneficiary association to 
compel acceptance of old premium and restrain forfeiture of insurance for non- 
payment of increased premium, member may include appropriate allegations for 
legal relief by way of damages. 

(For other cases, see Insurance, Dec. Dig. § 765.) 

Department 2. 

Error to District Court, City and County of Denver; James C. Starkweather, 

udge. 

' Suit by John Stone against the Maccabees, a Michigan corporation. De- 

murrer to petition was overruled, and defendant brings error. Reversed and 

remanded, with directions. 
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George P. Steele of Denver, and John E. Owen, of Detroit, Mich., for 
plaintiff in error. 

W. D. Wright, of Denver, for defendant in error. ; 

Wa ker, J. Plaintiff in error, the Maccabees, was defendant, defendant in 
error, stone, was plaintiff, in the trial court. A demurrer to the complaint was 
overruled, the defendant stood upon its demurrer, and judgment was rendered 
for plaintiff, to which judgment this writ of error is prosecuted. 

The Maccabees, which is a Michigan corporation, is a fraternal beneficiary 
association, and was formerly known as the Knights of the Maccabees of the 
World. In 1896 it issued, under the latter name, a benefit certificate to the 
plaintiff, Stone, in the sum of $3,000, payable, by assessment on the membership, 
to his wife upon his death. In 1904, a rider was attached to the original certifi- 
cate in the form of an application and election by Stone to change to what was 
called the “whole life plan’ of insurance. This action was based upon the cer- 
tificate and rider, and was to procure relief or redress from a law enacted by the 
order in 1923, increasing the rate of assessment upon plaintiff and others in his 
class from $6.90 to $37.80 per month. This increase the plaintiff alleged to be 
in violation of his contractual rights under the certificate of 1896 as modified 
iby the rider of 1904. In his complaint he prayed only for injunctive relief, to 
compel the acceptance by the defendant of the $6.90 rate, and to restrain de- 
fendant from forfeiting the insurance and from continuing his suspension from 
membership by reason of his refusal to pay the increased rate. After the de- 
murrer was overruled, the plaintiff presented and obtained a decree which gave 
him no equitable relief, but awarded him a money judgment against the de- 
fendant in a sum representing the payments made by him since 1904, with interest 
thereon. 

The defendant contends here that the complaint was insufficient because the 
plaintiff, as a member of the order, had no contractual right to the maintenance 
of the rate of 1904, as against a new rate established by by-law, and that the 
complaint also showed a lack of jurisdiction to grant the equitable relief, for 
which only it was framed, because the injunctive orders would be incapable of 
enforcement against the officers of the defendant foreign association, and would 
constitute an interference with its internal affairs. Defendant further contends 
that the money judgment was beyond the allegations of the complaint, and was, 
in any event, calculated upon an erroneous measure of damages. Plaintiff, on 
the other hand, maintains that the rider of 1904 above mentioned constituted 
a new contract for a fixed and unchangeable rate during the remainder of 
plaintiff’s life, and that the complaint was broad enough to warrant the money 
judgment, which he says proceeded upon the right measure of damages. 

[1, 2] We have stated the contentions advanced by the parties, but, in our 
opinion, there is an insuperable obstacle to the making of rulings thereon by this 
court. The first essential to their consideration would be the presence in the 
record of the contract between the plaintiff and the defendant. If that is not 
sufficiently shown, the complaint was defective, and it would be futile to con- 
sider the subsequent proceedings thereon. We think the complaint is radically 
insufficient in this respect. It is well settled that the insurance contract between 
a beneficiary society and a member thereof is to be found in the statutes of the 
state in which the association is chartered and under which it issues its certifi- 
cates, the charter thereof, the constitution and the laws of the order, as well as 
the terms of the certificate and the application therefor. Finnell v. Franklin, 55 
Colo. 156, 134 P. 122; Rose v. Brotherhood, 80 Colo. 344, 251 P. 537, 52 A. L. R. 
‘381; Clark v. Mutual Reserve Fund Life Association, 14 App. D. C. 154, 43 L. R. 
A. 390; 1 Bacon on Benefit Societies (3d Ed.) p. 307. In a suit like the instant 
one, where the gravamen of the complaint is an increase in rates alleged to be 
wrongful and in violation of vested contract rights, the complaint must show the 
terms of the contract as found in the sources above mentioned. If it does not do 
so, the court cannot say whether the rights of the plaintiff have been violated or 
the powers of the defendant exceeded, and so the complaint would show no title 
to relief. This results from elementary considerations applicable to all actions 
upon contracts; but we find that it has been specially applied in actions like the 
Present, in the case of Clark v. Mutual Reserve Fund Life Association, supra, 
and Sowles v. Mutual Reserve Fund Life Association, 71 Vt. 466 45 A. 1045, 
where the reasons for the requirement are fully set forth. 
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[3-5] The complaint of the plaintiff, Stone, sets forth the original certificate 
of 1896, and the so-called rider or application and election of 1904. Under the 
express terms of the original certificate, the insurance is payable to Stone’s 
beneficiary, “provided he shall have in every particular complied with the laws 
of the order now in force or that may hereafter be adopted.” It also makes the 
application a part of the certificate, and makes reference to certain special pro- 
visions of the laws which apparently govern the rate to be paid under the 
original certificate. The application and election of 1904 does not purport to bea 
complete statement of the contract. Indeed, it contains no promise to pay, by the 
association, which is found only in the original certificate. It sets forth only 
sections 329 and 330 of the laws of the order. In his complaint the plaintiff 
alleges nothing to show the contents of the application for membership referred 
to in the original application. Except for an allegation concerning a provision 
for old age benefits (which he says he waived in consideration of the modifica- 
tion of 1904), the plaintiff makes no attempt whatever to plead the charter, 
constitution, or laws of the order, or the applicable statutes of the state of 
Michigan. It is apparent, therefore, that the terms of the agreement are not 
adequately presented by the complaint, and this deficiency cannot be supplied 
by the pleading of conclusions or of plaintiff’s construction of the engagements of 
the contracting parties. 

We therefore must hold that the complaint did not state a cause of action, 
and the demurrer, although urged for other reasons, should have been sustained. 
Plaintiff should, however, have leave to amend his complaint as he may be 
advised, and as he has manifested an intent to seek a money judgment only, we 
‘may say that, in view of our holdings in Hoehne. Ditch Co. v. John Flood Ditch 
Co., 76 Colo. 500, 233 P. 167, and- Weddingfeld v. Gregersen, 73 Colo. 582, 216 P. 
1053, the amendment may, if plaintiff so elects, include appropriate allegations 
for legal relief by way of damages. 

he judgment is reversed and the cause is remanded, with directions to 
sustain the demurrer to the complaint, with leave to plaintiff to amend as he 
‘may be advised. 
Adams, Campbell, and Whitford, JJ., concur. 


KANSAS CITY LIFE INS. CO. v. MARSHALL. (No. 12081.) 
Supreme Court of Colorado. May 21, 1928. 
Rehearing Denied June 11, 1928. 

268 Pacific Reporter 529. 

3. INSURANCE —DETERMINATION OF WHETHER WEATH OF AB- 
SENTEE INSURED MIGHT BE PRESUMED TO HAVE OCCURRED 
WITHIN LIFE OF POLICY AND BEFORE EXPIRATION OF 7-YEAR 
PERIOD HELD FOR JURY. 

In action on life policy, where insured left home to attend funeral and 
disappeared, with defense that poffcy lapsed for nonpayment of premiums, it was 
for jury to determine from the conflicting evidence whether it might presume 
that death occurred before expiration of 7 years and within life of policy. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Department 2. 


Error to District Court, Boulder County; Claude C. Coffin, Judge. 

Action by Dora Marshall against the Kansas City Life Insurance Company. 

To review a judgment for plaintiff, defendant brings error. Affirmed. 

Frank F. Dolan, of Boulder, for plaintiff in error. 

Rinn & Connell, of Boulder, for defendant in error. : . 

CAMPBELL, J. As the beneficiary in a life insurance policy, issued by the 
defendant company on the life of James W. Marshall, plaintiff's husband, the 
jury’s verdict was for the plaintiff in the sum of $932.57, on which judgment was 
rendered, and the defendant is here with its writ of error. ? 

In the opening of its brief defendant says that the case presents the question 
as to whether the beneficiary of a life insurance policy may recover thereon, in 
what is commonly, called a “disappearance case,” when the policy has expire 
decause of the nonpayment of premiums a few months less than 5 years after 
such claimed disappearance, and when there is no direct proof or evidence br 
death, or of any facts or circumstances from which the death of the insure 


could properly have been found to have occurred during the continuance or life 
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of the policy. While this statement, from its own standpoint, is the defendant’s 
conception of the important and controlling question in the case, its assignments 
of error are so numerous and directed to other rulings on other questions that 
we deem it helpful, first, to summarize the facts as disclosed by the record, 
particularly as the defendant’s foregoing statement is neither complete nor 
entirely accurate. In other words, defendant’s above summary, as to the facts 
developed at the trial, are not in harmony with the facts as elicited from the 
plaintiff's witnesses and as found by the jury upon evidence more or less 
conflicting. : 

The policy was issued August 18, 1914, and made payable to the plaintiff, 
Dora Marshall, wife of the insured, upon due proofs of his death during the 
continuance of the policy. All of the premiums had not been paid, in accordance 
with the requirements of the policy, but it was continued in force, in accordance 
with its automatic loan provision, to June 18, 1925, at which time the policy 
expired. Marshall, the insured, disappeared September 8, 1920, and, notwith- 
standing the diligent search and inquiry that were made, has never been heard 
of, or from, or seen, since that date. As it is conceded that the plaintiff has 
proceeded in this action upon the basis of the presumption of death on the 7 
years’ unexplained absence of the insured, both parties produced testimony on 
this issue, which, as might be expected, is not in complete harmony. ‘The insured, 
40 years of age, was a farmer living in Boulder county at the time of his dis- 
appearance. On September 8, 1920, he drove his truck from his home to the 
city of Denver to attend the funeral of a relative who had been killed in a railway 
collision. He did not return home thereafter nor did he attend the funeral. 
About 10 days after his disappearance his truck was found in a garage in Denver 
and in it were‘various articles which he had bought in Denver for his wife and 
family, among other things, a slab of bacon, repair parts for a corn binder, 
groceries, and other articles for use on his farm. Marshall and his wife had 
three minor children. The testimony is uncontradicted that he had a deep 
affection for them and these children were constantly with the family while the 
work on the farm was progressing. Marshall was healthy, sober, industrious, of 
good habits, had never before to plaintiff’s knowledge remained away from home 
for any considerable time. His farm was not entirely paid for and there was a 
mortgage in a considerable sum upon it. Hail had damaged his crops, but, on 
the whole, the testimony in plaintiff’s behalf shows that he was a contented and 
hopeful man. When he left home to go to the funeral he left all his personal 
effects and clothing at his home, except what he wore at the time of his disap- 
pearance. He cashed a check in Denver and with the money thus received made 
the purchases mentioned. As stated, he did not appear at the funeral, although 
he had telephoned to his sister in Denver that he was leaving immediately to 
attend the funeral. The fact of Marshall’s disappearance and the facts sur- 
rounding the same were published in one or more Denver newspapers. The 
police department of Denver was notified thereof, but for a period of more than 
7 years after his disappearance no tidings have ever reached his family. 

In addition to these facts it should be stated that the defendant produced 
testimony of witnesses that purported, and its tendency was supposed, to weaken 
or overcome the plaintiff’s evidence which indicated that the death of the insured 
is the only reasonable presumption that could account for his absence for more 
than 7 years from his family. This testimony in defendant’s behalf is to the 
effect that the insured’s indebtedness upon his farm was in a considerable sum 
and that he was not able to make the payments that became due from time to 
time on the same, being in arrears more than one year at the time of his dis- 
appearance; that his chattels were mortgaged for as much as, or more, than their 
value; that his crops had been damaged by hail; and that he had failed to pay 
the premiums due on his insurance policy. One witness testified that some one 
had told him that Marshall on a previous occasion had disappeared for 10 days 
and upon his return acted as if he had left the night before. The insurance 
company was seasonably notified by the plaintiff of Marshall’s disappearance 
and received the newspaper articles concerning the same, and accepted and 
acknowledged receipt of this notice, and in its letter to the plaintiff stated that, 
if Marshall’s disappearance remained permanent for the period of 7 years as 
required by law, when he would be considered legally dead, it would then take up 
the matter of settlement with her. After the 7-year period had expired, the 
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plaintiff again wrote the defendant company, going into details, and submitted 
the facts and proofs of death, and asked for forms or blanks for her to execute, 
if the defendant desired the same, with the suggestion that she would furnish 
further proof if necessary. In answering this letter the defendant for the first 
time denied liability on the sole ground that the policy had expired in the interim 
on June 18, 1925, and asserted that there was a fixed presumption, from the 7 
years’ absence, that the insured died at the end of the 7-year period immediately 
following the day of the disappearance, and not at some time between the dis- 
appearance and before June 18, 1925, and while the policy itself was in force, and 
hence that the policy had lapsed. On September 9, 1927, through her counsel, 
plaintiff again wrote the defendant in detail as to the material facts as above 
outlined, and the defendant answered by letter on September 14, 1927, stating, in 
substance, as the basis of nonliability, that death in such cases might be inferred 
in law within and short of such 7-year period only when the one who disap- 
peared was shown by the evidence to have been in contact with some specific 
peril which likely produced death. 

1. From this statement it will readily be seen what the real and important 
issue in the case is. There seems:to be no contention by the defendant that 


notice and proofs were defective or insufficient, except as to the legal obstacle: 


mentioned by defendant’s counsel to a recovery on the policy. Again briefly 
stating or summarizing the defendant’s objection, it is that the facts of the case, 
as they appeared in the evidence at the trial, do not show that Marshall had 
been in contact with some specific peril, at or before the time of his death, which 
likely produced that result. The fact that there was no testimony of an eye- 
‘witness to death is not claimed, so that is not at issue in the case. Bearing in 
mind the foregoing facts’ and such other facts as will be mentioned in the appro- 
priate place in the opinion, after first disposing of certain preliminary objections 
to the complaint, we shall take up and consider the vital legal question. 

2. Several dilatory motions by the defendant directed to the complaint were 
filed. They were to make certain allegations more definite and certain; sepa- 
rately to state and number the alleged different causes of action; to require 
plaintiff to elect upon which of the alleged causes of action she would proceed. 
All motions were overruled, except one, which the court sustained, and plaintiff 
was permitted to, and did, amend her complaint accordingly. Afterwards de- 
murrers, general and special, were filed. None of the attacks on the complaint 
was well founded. The court properly and correctly ruled as to all of them. 
Without going into detail we dispose of all of these assignments upon alleged 
erroneous rulings concerning the complaint, by stating that they are untenable; 
some are frivolous; some are waived by answering over; and none is of any 
substantial merit ; and no prejudice could possibly have resulted to the defendant 
by the court’s rulings thereon. Thereafter the defendant filed an answer denying 
the alleged death of the insured and set up some supposed new matters by way 
of defense, to which new matters replication was filed, and upon the issues thus 
joined the trial was had. 

The case was well presented by counsel and the trial was conducted with 
unusual care by the court. Instructions given to the jury stated the correct 
principles of law applicable to the facts. Such instructions, or parts of instruc- 
tions, as were applicable, and asked for by the defendant, were embodied in the 
instructions as given by the court of its own motion. We find no prejudicial 
error in the court’s rulings upon the evidence or in its instructions to the jury. 
This leads us directly to the discussion of the real and only question for decision. 
We shall not follow defendant’s counsel in.the order in which he presents his 
argument on his five separate assignments or specifications of error. We think 
all of them, except the assignment relating to the pleadings already determined, 
may be grouped for discussion into the inquiry as to the law relating to the 
time of death in a disappearance case, and whether the evidence is sufficient to 
warrant the conclusion reached by the jury that the insured, Marshall, is dead, 
and that his death occurred within the period of 7 years from the date of his 
disappearance, September 8, 1920, and at some time prior thereto, and within the 
7-year period, before the expiration of the policy on June 18, 1925. 

Restating the respective contentions of the parties, we observe that the 
plaintiff's claim is that Marshall died on the day of his disappearance, September 
8, 1920, or at sometime thereafter prior to June 18, 1925, when the policy expired. 
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The defendant’s contention is that the presumption of law is, and there is, as it 
improperly assumes, no evidence to the contrary that the death occurred on the 
last day of the 7-year period, following disappearance, which was subsequent to 
the expiration of the policy, and hence a recovery thereon was barred. 

[1] We do not find that the defendant seriously contends that the evidence 
is not sufficient to justify the jury’s finding that Marshall is dead. If, however, 
that is its contention, the evidence above summarized, if the jury believed it to 
be true, abundantly shows that the jury’s finding rests upon a solid basis. The 
defendant’s real objection is that, assuming that the evidence is of such proba- 
tive effect, death is rightly presumed to have occurred at some time, yet, since 
the presumption of life continues until it is displaced by a more potent one (the 
presumption of death from 7 years’ absence), neither the court nor jury may 
presume that death occurred at any intermediate period, unless there is competent 
and satisfactory evidence that the individual was at some particular time in 
contact with a specific peril as a circumstance to quicken the operation of time, 
or evidence of an eyewitness that death is produced. The latter element we 
have already said is not important here. 

The law as to presumption of death from 7 years’ unexplained absence we 
have adopted from the common law. It prevails generally in our state courts 
and is enforced in the federal tribunals. In 17 C. J. p. 1159 et seq., is a valuable 
chapter on Death and Presumptions. The same subject is elaborately treated 
in 1 Jones’ Commentaries on Evidence, chs. 2, 3, under the title “Presumptions.” 
See, also, 8 R. C. L. p. 713. The defendant, as will be observed, contends— and 
authorities from Pennsylvania, Illinois, and other states are cited—that while 
presumption of death or disappearance, unexplained, may be indulged, the 
presumption created is not that the one who disappeared died within that period, 
but immediately upon the expiration of that period. The further contention of 
the defendant is that there is no testimony in this case to take it out of the 
operation of the general rule thus stated, and therefore the jury was not entitled 
to presume that Marshall died at any time before the expiration of the 7-year 
period, and before expiration of the policy. The defendant’s counsel himself 
admits that there are authorities to the contrary, but says that he believes that 
the better doctrine, and the one which this court should follow, is the one which 
he is pleased to state as the better rule. We do not think so. The author of 
the article on “Death,? in 17 C. J. p. 1174, says: 

“There is much confusion among the cases, sometimes among those in the 
same jurisdiction, upon the question whether the presumption of death from 
seven years’ absence raises any presumption as to the,time of the death. It was 
the English rule that the presumption was of death only and not of the time of 
death, which was to be determined by the facts and circumstances of each 
particular case, and the English rule is sanctioned by the weight of current 
authority in this country”—citing a long list of cases, including Davie v. Briggs, 
97 U. S. 628, 24 L. Ed. 1086, and cases from many other jurisdictions in this coun- 
try, including New York Life Ins. Co. v. Holck, 59 Colo. 416, 151 P. 916. 

[2-4] Probably the leading case in this country, by commentators so des- 
ignated, is Tisdale v. Connecticut Mutual Life Ins. Co., 26 Iowa, 170, 96 Am. Dec. 
136. The opinion is by Mr. Justice Beck, who states that the death of an absent 
person may be presumed in less than 7 years from the date of the last intelli- 
gence from him, from facts and circumstances other than those showing his 
exposure to danger which probably resulted in his death. And the learned judge - 
says that, as bearing upon this question, evidence of character, habits, domestic 
relations, and the like, making the abandonment of home and family improb- 
able, and showing a want of all those motives which can be supposed to influence 
men to such acts, may be sufficient to raise the presumption of death, or from 
which the death of one absent and unheard from may be inferred, without regard 
to the duration of such absence. This case is annotated in Tisdale v. Connec- 
ticut Mutual Life Ins. Co., 26 Iowa, 170, 96 Am. Dec. 136. In the reported case 
of Goodier v. Mutual Life Ins. Co., 158 Minn. 1, 196 N. W. 662, 34 A. L. R. 1383, 
will be found a valuable note on this subject, in which the Tisdale Case, supra, 
among many other cases, is referred to. We believe the better doctrine is the 
one applied in this case by the trial court and jury, and it accords with the great 
weight of authority, and that presumption is that the death of an absent one may 
tightly be presumed where the evidence, like that produced by plaintiff’s witnesses 
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here, consists of facts and circumstances other than those showing exposure to 
danger, which danger probably resulted in his death, or might probably have so 
resulted, without regard to the duration of the absence, and, as in this case, at 
some time before the expiration of the 7-year period. The statement of defend- 
ant’s coyinsel in his brief, that there are no facts or circumstances in this case 
from which the death of the insured could properly have been found to have 
occurred during the continuance of the life of the policy, is not only not war- 
ranted. by the evidence, but contrary thereto. While the evidence in some re- 
spects is conflicting, it was for the jury to determine therefrom whether it might 
presume that the death of the insured occurred before the expiration of the 7-year 
period and within the life of the policy. It is rather unusual for counsel on both 
sides to invoke the same authority, but in this case both of them do cite and rely 
upon New York Life Ins. Co. v. Holck, 59 Colo. 416, 151 P. 916. We think, 
however, that this court in the opinion there has expressed itself upon the pre- 
cise question raised here. In that case one of the issues was whether the death 
of the insured was prior to the lapse of the policy. This court, in commenting 
on the decision of the Court of Appeals of Missouri in Bradley vy. Modern Wood- 
men of America, 146 Mo. App. 428, 124 S. W. 69, said: 

“The policy involved lapsed, shortly after the disappearance of the insured, 
and it was held that the petition was insufficient because it failed to aver the 
death of the insured prior to the lapse of the policy. This holding was undoubt- 
edly correct, for the reason, as stated in substance in the opinion, that the 
presumption of death arising from facts properly pleaded, raises no presumption 
as to the time of death.” 

This is an express recognition of the doctrine, enforced by the trial court 
here, that the presumption of death from unexplained absence arises at the 
expiration of the following 7-year period, but not as to the time of death, which 
is to be proved from facts and circumstances of each particular case. 

[5] 4. Counsel for defendant further says that to hold that the jury was 
warranted in finding that Marshall died before the expiration of the 7-year 
period immediately following his disappearance would be to base a presumption 
upon a presumption; that is, to presume that death followed the disappearance, 
and then to indulge a later presumption, upon the former presumption, that the 
death occurred at some time before the expiration of the 7-year period. The 
defendant is not unaware of, but it overlooks, the fact that the testimony, pro 
and con, concerning the insured, his relations with his family, the state of his 
health, and other facts above outlined, was introduced for the very purpose, not 
only of showing that death did or did not result, but that it might or might not 
have resulted, and probably did or did not result, at some time during the life- 
time of the policy and before the expiration of the 7-year period. That was an 
issue which it was competent for the jury to determine from the facts elicited 
with reference thereto. In the state of this record the jury did not base its 
presumption as to the time of death upon the presumption of death. The Tisdale 
Case expressly says that any facts .or circumstances relating to the character, 
habits, condition, affections, and attachments which usually control the conduct 
of men, and are the motives of their actions, are competent evidence from which 
may be inferred the death of one absent and unheard from, whatever has been 
the duration of such absence. And the learned judge says that a rule excluding 
such evidence would ignore the motives which prompt human actions, and forbid 
inquiry into them to explain the conduct of men. Indeed, the defendant's 
attorney himself introduced his evidence with respect to the indebtedness of the 
insured and a supposed former disappearance and other evidence of like char- 
acter, for the purpose of showing, not only that the insured was not dead, but 
that he did not die during the lifetime of the policy. As said by Judge Beck: 

“The competency of evidence of the character above indicated, from which 
the fact of the death of an absent person may be found within the period of seven 
years, is well sustained by authority,”—citing Greenleaf on Evidence and cases 
from Maine, New Hampshire, and Angell on Fire and Life Insurance. 


We find no prejudicial error in this record, and the judgment is accordingly 
affirmed. 


Affirmed. 
Denison, C. J., and Adams and Butler, JJ., concur. 
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NORTH CAROLINA MUT. LIFE INS. CO. v. EVANS. (No. 18792.) 
Court of Appeals of Georgia, Division No. 1. May 15, 1928. 
143 Southeastern Reporter 449. : 

1. INSURANCE—NO RECOVERY COULD BE HAD ON POLICY PRECLUD- 
ING LIABILITY FOR DEATH RESULTING FROM INSURED’S 
UNLAWFUL ACT, WHERE INSURED WAS SLAIN AFTER UNLAW- 
FULLY POINTING PISTOL AT SLAYER. 

In action on life policy, providing ‘that insurer shall not be liable for death 
occurring while in commission of, or as punishment for, some act in violation of 
law, or death resulting from unlawful act or intentional negligence of insured or 
beneficiary, no recovery could be had on policy under uncontradicted evidence 
sustaining insurer’s plea that death of insured resulted from unlawful conduct 
in pointing pistol at his slayer and precipitating difficulty in which he was slain. 

(For other cases, see Insurance, Dec. Dig. § 443.) 


2. INSURANCE—PROVISION RELIEVING INSURER FROM LIABILITY 
FOR DEATH BY INSURED’S UNLAWFUL ACT MUST BE REASON- 
ABLY CONSTRUED. 

Stipulation in life policy that insurance company shall not be liable for death 
occurring in commission of or as punishment for unlawful act, or resulting from 
malicious or unlawful act or culpable or intentional negligence of insured or 
beneficiary, must be construed reasonably. 

(For other cases, see Insurance, Dec. Dig. § 443.) 


3. INSURANCE—INSURER, NOT LIABLE UNDER POLICY FOR DEATH 
IN COMMISSION OF UNLAWFUL ACT, IS NOT ABSOLVED FROM 
LIABILITY UNLESS DEATH IS REASONABLE CONSEQUENCE OF 
UNLAWFUL ACT. 

Under provision in life policy that insurer shall not be liable for death 
occurring while in commission of or as punishment for unlawful act, insurance 
company is not absolved from liability unless death of insured is reasonable and 
legitimate consequence of unlawful act. ' 

(For other cases, see Insurance, Dec. Dig. § 447.) 

Error from City Court of Albany; Clayton Jones, Judge. 

Action by Carrie Evans against the North Carolina Mutual Life Insurance 
Company. Judgment for plaintiff, defendant’s motion for new trial was over- 
ruled, and defendant brings error. Reversed. 

S. B. Lippitt, of Albany, for plaintiff in error. 

W. H. Burt, of Albany, for defendant in error. 

Syllabus Opinion-by the Court. 

Luke, J. [1] Where an action is brought on a life insurance policy providing 
that the insurance company “shall not be liable for death occurring while in the 
commission of, or as a punishment for, some act in violation of any law, nor 
shall it be liable for death resulting from the malicious or unlawful act or the 
culpable or intentional negligence of the insured or beneficiary hereunder,” and 
the defendant pleads that the death of the insured resulted from his unlawful 
conduct in pointing his pistol at his slayer and precipitating the difficulty in which 
he was slain, and the uncontradicted evidence sustains the plea, there can be no 
recovery. 

{2, 3] (a) Stipulations like the one set out above must be construed reason- 
ably, and the insurance company is not absolved from liability unless the death 
of the insured is the reasonable and legitimate consequence of the unlawful act. 

The court erred in overruling the motion for a new trial. 

Judgment reversed. 

Broyles, C. J., and Bloodworth, J., concur. 


INTERSOUTHERN LIFE INS. CO. v. HUGHES’ COMMITTEE. 
Court of Appeals of Kentucky. May 8, 1928 
6 Southwestern Reporter (2d) 447 

l. INSURANCE—EVIDENCE SUSTAINED FINDING THAT INSURED 

WAS INCOMPETENT ON SETTLEMENT WITH INSURANCE COM- 
PANY AND RETURN OF POLICY. 

In action on insurance policy to recover total disability payments and premiums 

paid during disability and to recover policy which had been surrendered to insurer 
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under a settlement with insured, in which insurance company’s defense was that 
settlement had been entered into on account of alleged false representations in ap- 
plication, evidence held to sustain finding of trial court that insured was of un- 
sound mind at time settkement was perenne | into and policy surrendered. 


(For other cases, see Insurance, Dec. Dig. § 665[7].) 


3. INSURANCE—DEFENSE OF FALSE REPRESENTATIONS HELD NOT 
AVAILABLE IN ACTION ON POLICY BROUGHT ON GROUND OF 
INVALIDITY OF SETTLEMENT, WHERE APPLICATION WAS IN 
SMALLER TYPE THAN BREVIER (KY. ST. §§ 679, 2030, 2153). 
Alleged false representations of insured in application held not available as de- 

fense to insurance company, in suit by insured’s committee to recover disability pay- 

ments on the theory that purported settlement was void, under Ky. St. §§ 2030, 

2153, where application was printed in smaller type than brevier, under section 679, 

making such application inadmissible in evidence, since the proceeding was not one 

for the reinstatement of a lapsed policy in which application would be admissible. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 


4. INSURANCE—INSURED WHO BECAME BLIND AND TOTALLY DIS- 
ABLED HELD ENTITLED TO DISABILITY PAYMENTS AND TO EX- 
EMPTION FROM LIABILITY FOR PREMIUMS UNDER LIFE POLICY. 
Where insured became totally disabled both mentally and physically and blind, 

insured’s committee in his behalf was entitled to recover disability payments and 

to be relieved from payment of premiums under policy, which required insurance 
conten, to pay premiums during continuance of total disability and to pay disability 
benefits. 

(For other cases, see Insurance, Dec. Dig. § 362, 524.) 

Appeal from Circuit Court, McCracken County. 

Action by E. C. Hughes’ Committee against the Intersouthern Life Insurance 
Company. From the judgment, defendant appeals and plaintiff cross-appeals. Af- 
firmed on the original appeal, and reversed on the cross-appeal and remanded. 

Wheeler & Hughes, of Paducah, and Julien Erwin, of Louisville, for appellant. 


W. A. Berry and A. S. Gardner, both of Paducah, for appellee. 


Locan, J. The appellee shows in his petition seeking relief in this action in the 
lower court that the appellant, prior to September 30, 1922, issued to E. C. Hughes 
a life insurance policy for the sum of $5,000, payable to his estate in case of the 
death of the assured; that the policy contained a disability clause in which appell- 
ant agreed to pay Hughes, in case of total disability, the sum of $50 per month 
from the beginning of such disability to the end of his life; that the policy contained 
a provision to the effect that, in the event of total disability, Hughes would not be 
required to pay any further premiums on the policy after the beginning of such 
disability, and that the policy would be carried by the appellant in full force and 
effect without the payment of premiums during such disability. The appellee fur- 
ther shows in his petition that Hughes became totally disabled, both mentally and 
physically, after the issuance of the policy while same was in full force; that on 
December 29, 1922, he was adjudged of unsound mind and a committee had been 
appointed for him whose name was A. S. Lindsey, who soon thereafter resigned, 
when Daisy Drennon was appointed and qualified as committee; that on February 
23, 1923, Daisy Drennon and E. C. Hughes intermarried, thereby becoming husband 
and wife; that in September, 1923, another inquest was held and Hughes was ad- 
judged of sound mind and capable of attending to his business. 


Appellee further shows in his petition that after Daisy Drennon qualified as 
committee, and before he was adjudged of sound mind, the appellant by some frau- 
dulent means, as is alleged, procured the possession of the insurance policy, and 
that it held the policy wrongfully after having unlawfully, wrongfully, and fraudu- 
lently obtained possession of it. He shows, by his petition, that appellant retains 
possession of the policy and refuses to deliver it to appellee. He shows by his peti- 
tion that appellant owed appellee $50 per month from the time the disability occurred 
and as long as the disability shall continue, and that by reason of such total disability 
and the provisions of the policy he is entitled to recover $50 a month since Decem- 
ber, 1922, or a total sum of $850, and that he is further entitled to recover the sum 
of $50 per month during the continuance of such disablity; that he had paid cer- 
tain premiums on the policy after the beginning of such disability which premiums 
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were wrongfully received by the company; and that he should recover the amount 
of premiums so paid. His prayer is that appellant be required to deliver possession 
of the policy to appellee, and that it be adjudged that E. C. Hughes is the sole 
owner of the policy, and further, that he have judgment for $892.05 for accrued bene- 
fits and for $50 per month during the continuance of the disability. 

The appellee, after filing his petition, entered a motion asking the court to re- 
quire appellant to file the policy of insurance. The appellant filed an answer in which 
it denied the allegations of the petition to the effect that it fraudulently obtained 
possession of the policy, and that it was wrongfully and fraudulently refusing to 
deliver the possession thereof to the appellee. It also denies that the policy is in full 
force or effect, or that it belonged to the appellee, or that appellee had any inter- 
est in it. There was no denial of the allegations in the petition relating to the pay- 
ment of benefits in case of total disability. In a separate paragraph of the answer 
it is alleged that in the application made by Hughes for the policy he untruthfully 
answered certain questions in the application, and that his false answers were ma- 
terial to the risk, and that the palicy would not have been issued but for the mak- 
ing of the false answers by Hughes. It is alleged that he answered that he was in 
good health, when he was not; that he answered that he had never had appendicitis, 
when he had; that he answered that he had not consulted any physician or specialist 
for any ailment or disease, when he had consulted a physician or specialist; that he 
answered that no physician had ever given an unfavorable opinion on his health, 
when a physician had given such an opinion; that he answered that none of his 
uncles or aunts had suffered from insanity, when uncles and aunts had been so 
afflicted. It is alleged that after appellant discovered the untruthful answers, which 
discovery was made at the time Hughes made claim for benefits under the policy, 
it declined to pay the benefits and entered into a compromise agreement with Hughes 
and his committee whereby it paid to him the sum of $700 in satisfaction of any 
claim that he might then have, or ever have, under the policy, and that in considera- 
tion of such settlement and payment Hughes and his committee surrendered the pol- 
icy for cancellation, and for these reasons it was no longer in effect. 

The appellee replied to the affirmative allegations in the answer, and his reply 
is a denial of the allegations that he made false answers to any questions in the ap- 
plication or that the alleged false answers were material to the risk. He also de- 
nies that he consented to the settlement or that he accepted $700 in full settlement 
of any claim that he might then have, or thereafter have, under the terms of the 
policy, and in avoidance of the alleged settlement he pleads his mental incapacity at 
the time of the alleged settlement. Further, he pleads that the application made for 
the policy was executed and delivered to appellant before the issuance of the policy, 
and that the application is not attached thereto, and for that reason appellant cannot 
rely upon any statements in the application to defeat the provisions of the policy. 

Appellant filed an amended answer alleging that a photographic copy of the ap- 
plication for the policy is attached to and made a part of the policy and was so at- 
tached when the policy was delivered to and accepted by Hughes. Appellee filed a 
reply to the emended answer denying that a copy of the application was attached to 
the policy, and alleging that the application was not made in print of type of not 
less size than brevier. Another amended reply was filed by appellee in which it is 
alleged that it provided in the policy that it shall be incontestable after the expiration 
of twelve months and the payment of two premiums from the date of the issuance 
of the policy contract, and that the only ground for cancellation after such time is 
the nonpayment of premiums; that the policy was issued February 1, 1922, and at 
the time of the alleged settlement more than a year had expired and more than two 
premiums had been paid on the policy. 

Proof was taken on the issues made by the pleadings, and the chancellor award- 
ed judgment in favor of appellee for the restoration of the policy and directed that 
the possession of the policy be delivered to appellee. The judgment recites that the 
Policy is in the possession of the circuit court clerk, and the clerk is ordered to de- 
liver it to appellee. The chancellor held that the settlement made by appellant with 
Hughes and his then committee on June 13, 1923, is void and of no effect, and the 
receipt éxecuted by them on the policy was canceled and held for naught. It was 
further held by the chancellor that at the time of the alleged settlement Hughes was 
ot unsound mind and not capable of entering into it or transacting any business of 
any character, and that his committee, Daisy Hughes, had no authority or power as 
committee to make the settlement. The chancellor further held that by reason of 
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the fact that Hughes became afflicted of complete mental disability on October 27 
1922, he was entitled to receive benefits under the policy to the extent that appellant 
should not collect premiums from him on the policy during the continuance of such 
disability, and that the policy should be continued in force without the payment of 
premiums. The chancellor adjudged that appellee was not entitled to receive the 
disability benefit of $50 a month under the provisions of the policy. 

The insurance company has appealed from that part of the judgment adjudging 
that the settlement was illegal and void and that the possession of the policy in full 
force and effect should be delivered to appellee, and from that part of the judgment 
adjudging that it should carry the policy in full force and effect without the further 
payment of premiums during the continuance of the disability of Hughes. Appellee 
has obtained a cross-appeal from that part of the judgment holding that Hughes is 
not entitled to recover the disability benefit of $50 per month during the continuance 
of his disability. 

{1] The first question is one of fact; that is, whether E. C. Hughes was of 
sound mind when he entered into the agreement to accept $700 and to surrender any 
claim that he had under the provisions of the policy. It is shown by the testimony 
that Hughes was adjudged of unsound mind in a legal proceeding on December 29, 
1922, and at that time a committee was appointed to manage his affairs. There was 
another inquest in September, 1923, when a jury adjudged him of sound mind. The 
alleged settlement was made between these two dates, that is, on June 13, 1923. He 
had spent some time in the Western State Hospital for the Insane at Hopkinsville, 
but he had been allowed to leave that institution before the date of the alleged set- 
tlement. Dr. H. P. Sights, a physician of long experience in mental disorders, testi- 
fied from his personal knowledge of the case and its history that Hughes was of 
unsound mind when the settlement was made. The evidence on this point is con- 
flicting. The testimony of Judge -Middleton, a reputable attorney who represented 
Hughes and his wife at the time of the settlement, testified that Hughes was capable 
of fully understanding the nature of the transaction at the time of the settlement. 
There was other testimony to the same effect. Taking the evidence as a whole, we 
cannot say that the judgment of the chancellor on this point is clearly against the 
weight of the evidence. He heard the witnesses, knew the parties as the witnsses, 
and was in better position to weigh the evidence than this court. We will not there- 
fore disturb his judgment in so far as he found that Hughes was of unsound mind 
at the time the policy was surrendered and the $700 paid. 

[2] It is insisted that Mrs. Hughes, who at the time was acting as committee for 
her husband, had authority to make the agreement and accept the money. The 
chancellor found that she no such right. The powers of a committee of a person of 
unsound mind are defined by section 2153, Ky. Stats. These powers are defined as 
being the same as conferred upon the guardian of an infant except as td education. 
It was held in the case of McCreery’s Adm’r v. McCreery’s Committee, 185 Ky. 445, 
215 S. W. 78, that the committee of a insane person had no right to sell standing 
timber without an order of court. By the provisions of section 2030, Ky. Stats., a 
guardian is authorized to compromise any controversy concerning the lands of his 
ward by first obtaining leave of court to do so; and he “may compound a debt or 
demand” with leave of the court. In some instances a guardian may change the na- 
ture of the ward’s estate where it will be for the best interest of the ward without 
first obtaining the direction of the court so to do. Durrett’s Guardian v. Common- 
wealth, 90 Ky. 312, 14 S. W. 189, 12 Ky. Law Rep. 207; Fidelity Trust Co. v. Glo- 
' ver, 90 Ky. 355, 14 S. W. 343, 12 Ky. Law Rep. 329. 

It is alleged in the answer that the settlement was brought about because the 
appellant relied upon the alleged false answers in the application for the policy. If 
the claim of appellant was that the answers in the application were false and the 
policy therefore void, it was under no duty to pay Hughes anything if it reasonably 
made its objection and took the necessary steps within the time allowed to cancel 
the policy. Instead of doing that, it took up with Hughes himself the question of 
making a settlement and finally effected a settlement, so it is claimed, with Hughes 
and his wife, who at the time was acting as his committee. If the policy was valid, 
the settlement was an unreasonable one and the committee surrendered a valuable 
right without seeking the advice of any court as to her duty. It was not a question 
of unliquidated damages, but was solely a question as to whether it was a valid con- 
tract, and, if so, the rights of the parties under the contract. Mrs. Hughes is now 
dead, and we do not know her version of what took place. E. C. Hughes is in- 
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sane and not capable of bringing to the attention of the court the facts relating to 
the settlement as he understood them. If the policy contract is binding, valuable 
rights were surrendered without adequate consideration. It rather eagerly made the 
settlement without seeking the advice or guidance of a court, knowing at the time 
that Hughes was of unsound mind, or at least that he had a committee, and there 
was no reason for a committee, which appellant must have known, if he was cap- 
able of attending to his own affairs. Under the evidence in this case and the infer- 
ences to be drawn therefrom, we have reached the conclusion that the chancellor 
did not err in holding the settlement invalid whether it was made with Hughes or 
his wife, who at the time was acting as his committee. The committee could not 
make the settlement without leave of court. Manion v. Ohio Valley Ry. Co. 99 Ky. 
504, 36 S. W. 530, 18 Ky. Law Rep. 352. 

It is urged by appellant that the settlement should be upheld because the policy 
contract was invalid on account of the alleged false answers contained in the ap- 
plication. This is not a suit to cancel the policy, and the alleged false statements are 
relied on, as we view the record, to uphold the settlement. There is no prayer for 
a cancellation of the contract or for the return of the money which was paid in the 
event the contract should be upheld. Appellant bases its defense on the alleged 
settlement, and if the settlement is held invalid there is no defense relied on to defeat 
the recovery sought by appellee. 

[3] Waiving the question of whether the appellant may rely on the false state- 

ments in the application as a defense to the action in the event the settlement should 
be adjudged a nullity, we have another question relied on by appellee which appears 
to be a complete answer to the defense based on the false statements if it should be 
treated as allowable under the present state of the record. It is alleged in the plead- 
ings of appellee that the application is not attached to the policy, or if it is attached 
to the policy that it is printed in type smaller than brevier. The appellant does not 
argue that, under the provisions of section 679, Ky. Stats., the type should be no 
smaller than brevier type, but it contends in its brief that the provisions of that sec- 
tion have no application to this case because that section does not apply to evidence 
used in an effort to have a policy or certificate reinstated. It is said by appellant 
that this is a proceeding to have a policy reinstated, but in that it is mistaken. The 
proviso in section 679 applies only to the reinstatement of lapsed policies. This is 
not a proceeding to reinstate a lapsed policy, or to reinstate a policy at all. The 
whole contention of appellee is that the policy has at times been in force, and that 
the settlement or receipt executed showing that the policy had been surrendered is 
invalid. It was adjudged by the chancellor that the receipt showing settlement as 
well as the settlement was invalid, and if that is true there is no necessity for a re- 
instatement of the policy as it has been in effect since it was issued. It is true that, 
in construing section 656, Ky. Stats., the court held in the case of Fidelity Mut. Ins. 
Co. v. Preuser; 195 Ky. 271, 242 S. W. 608, that it was only necessary to comply with 
that section that the language should be clear and easily read. That section, how- 
ever, contains no provision that the type shall be no smaller than brevier or eight 
point type. The evidence in this case shows that the type used in printing the ap- 
plication was smaller than brevier, and this is not contradicated. The General As- 
sembly had the power to determine when an application for an insurance policy 
might be considered as evidence in a case. It has provided that it must not only be 
attached to the policy, but a fair interpretation of section 679, Ky. Stats., means that 
it must be printed in type no smaller than brevier. It is argued that the language of the 
application is plainly expressed and that it is capable of being read and deciphered 
without difficulty. We do not know about that as the policy is not before this court 
and the record fails to show that it was offered in evidence. We have reached the 
conclusion, therefore that the appellant cannot rely in this action on the alleged 
false statements in the application. 
_ It is alleged in the pleadings by appellee that there was a provision in the pol- 
icy that it should be incontestable except for the nonpayment of premiums after the 
expiration of one year from its date and after, the payment of two premiums. We 
do not know whether there is such a provision in the policy. Therefore we will not 
attempt to determine what the effect of such a provision would have been if it had 
been shown that it was a part of the policy contract. 

The judgment of the court restoring to appellee the possession of the policy 
and adjudging that it was at the time in full force and effect should be affirmed. 

[4] It is alleged in the petition, and undenied, that after the issuance of the 
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policy, and while it was in full force and effect, E. C. Hughes became totally dis- 
abled both mentally and physically, and that he became blind. These allegations 
are not denied. It is further alleged that, by the terms and conditions of the policy, 
the appellant was under the duty to keep the premiums on the policy paid during 
the continuance of the total disability. The court adjudged that the company should 
have paid the premiums on the policy during the disability of Hughes, and that it 
should continue to pay them as long as his total disability shall continue. The un- 
denied allegations of the petition support the judgment of the chancellor on this 
point, and to that extent his judgment must be affirmed. 


_By cross- Sppeal appellee seeks a reversal of that part of the judgment which 
denied him benefits at the rate of $50 per month during the continuance of the total 
disability of Hughes. It is alleged in the petition that there is a provision in the 
policy that appellant will pay Hughes $50 per month from the time his total dis- 
ability commenced to the end of his life, or as long as such disability shall con- 
tinue. This allegation is not denied. The chancellor appears to have denied a re- 
covery on this point because in his opinion, under the provisions of the policy, 
Hughes was not entitled to recover $50 per month during his disability. We do not 
know whether the chancellor’s conclusions on this point would have been correct 
if he had evidence to support them, but there was no evidence to support them as 
the policy was not in evidence. As the allegation stands undenied, the chancellor 
should have awarded judgment in favor of appellee on this point. The judgment 
therefore must be reversed on the cross-appeal. 


If the parties should see proper to amend their pleadings they ought to be given 
the right to do so, so that the entire controversy may be determined at one time. 
The policy was not filed as an exhibit with the petition for the very good reason 
that appellee did not have it in his possession. The appellant, in its answer, sug- 
gested that it would file the policy if necessary. Appellee entered a motion to re- 
quire it to file the policy, but so far as the record discloses the policy was not filed 
as an exhibit with any pleading, and neither was it offered in evidence. Doubtless 
it was treated by all parties as in evidence, and the chancellor appears to have had it 
before him when he directed the entry of the judgment. But none of these things 
help us any as it is not before us. 


Judgment affirmed on the orginal and reversed on the cross appeal, and re- 
manded for proceedings consistent with this opinion. 


(No. 29104.) 


WHITMEYER v. LIBERTY INDUSTRIAL LIFE INS. CO., Inc. 
In re LIBERTY INDUSTRIAL LIFE INS. CO., Inc. 
Supreme Court of Louisiana. May 7, 1928. 
117 Southern Reporter 268. 

1. INSURANCE—IN ACTION ON LIFE POLICY, PAROL EVIDENCE THAT 
PLAINTIFF, BENEFICIARY, IN PROCURING INSURANCE, MISREP- 
RESENTED INSURED’S AGE, HELD NOT ADMISSIBLE (ACT NO. 52 
°2) 1906, AS AMENDED AND RE-ENACTED BY ACT NO. 227 OF 1916, 

2). 

In action on a life insurance policy, parol evidence that plaintiff, beneficiary, 
misrepresented age of insured when beneficiary procured the insurance, hel 
inadmissible because of Act No. 52 of 1906, as amended and re-enacted by Act 
No. 227 of 1916, § 2, since statement relied on as defense was not contained in 
written application. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

2. INSURANCE—IN ABSENCE OF WRITTEN APPLICATION CONTAIN- 
ING MISSTATEMENT RELIED ON FOR DEFENSE, IT IS SUFFICIEN t 
THAT STATEMENT WAS INDORSED ON. LIFE POLICY (ACT NO. 52 
OF 1906, AS AMENDED AND RE-ENACTED BY ACT 227 OF 1916, § 2). 
In action on a life insurance policy, it is not sufficient under Act No. 52 of 

1906, as amended and re-enacted by Act No. 227 of 1916, § 2, that a misstatement 

relied upon by the insurance company as a defense be indorsed on the policy, 
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in the absence of there being a written application containing such statement, 
as the statement must be contained in a written application for the insurance. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Certiorari to Court of Appeal, Caddo Parish. 

Action by Carrie Whitmeyer against the Liberty Industrial Life Insurance 
Company, Inc. A judgment was rendered in the trial court for defendant, but, 
on appeal to the Court of Appeal, judgment was rendered for plaintiff, and 
defendant brings writ of review. Affirmed. 

Hunter, Morgan & Hunter, of Shreveport, and Guion & Upton, of New 
Orleans, for applicant. 

John G. Gibbs, of Shreveport, for respondent. 

Overton, J. Defendant insured the life of John Whitmeyer for $500; the 
policy containing a provision that, should Whitmeyer die within twelve months 
after the date of the issuance of the policy, only one-half of that sum would be 
paid. Plaintiff, who is daughter-in-law of Whitmeyer, is designated in the policy 
as beneficiary. The policy contains a provision reading as follows: 

“The company’s established rates provide for coverage for lives aged from 
eleven (11) to fifty (50) next birthday, and no policy shall be valid unless the 
age of the insured at the time of the issuance was comprised between the limits 
stated. Should, on account of misstatement of age, a policy have been issued on 
a life aged less than eleven years or more than fifty years next birthday, such 
policy shall be null and void and all premiums paid thereon shall be forfeited to 
the company.” 

John Whitmeyer’s age is indorsed upon the policy as 49 at his next birthday. 
No written application for the insurance was attached to the policy, showing 
what Whitmeyer’s age was represented to be, or showing anything else connected 
with the insurance. 

Whitmeyer died within twelve months from the date of the issuance of the 
policy. Plaintiff made proof of death, and forwarded the proof to defendant, but 
defendant refused to pay the policy. Plaintiff then brought this suit to recover 
the full amount of the policy and also $200 attorney’s fees; the latter demand 
being no longer urged. The defense is that Whitmeyer was many years past 50 
when the policy sued on was written, and that the policy was obtained by the 
fraudulent misrepresentation of his age. In the trial court, judgment was 
rendered rejecting plaintiff's demand, but, on appeal to the Court of Appeal, 
judgment was rendered in favor of plaintiff for $250, one-half of the face of 


the policy, with legal interest thereon from judicial demand. The case is now 
before us on a writ of review. 


[1] In the trial court it appeared that the application for the policy was 
made by plaintiff, who is named as beneficiary therein, and evidence, consisting 
of parol, was admitted over objections, to show that plaintiff, in representing 
the age of insured to defendant’s agent, represented that he would be 49 on 
his next birthday. The evidence offered should not have been admitted. This 
is so, because the second section of Act 227 of 1916, amending and re-enacting 
Act 52 of 1906, provides that: 

“Every policy of insurance issued or delivered within the state on or after 
the first day of January, nineteen hundred and seven, by any life insurance cor- 
poration doing business within the state shall contain the entire contract between 
the parties and nothing shall be incorporated therein by reference to any consti- 
tution, by-laws, rules, applications or other writings unless the same are indorsed 
upon or attached to the policy when issued; and all statements purporting to be 
made by the insured shall in the absence of fraud be deemed representations and 
not warranties, and no statement or statements not indorsed upon or attached to 
the policy when issued shall be used in defense of a claim under the policy 
unless contained in a written application and unless a copy of such statement or 
statements be indorsed upon or attached to the policy when issued. Any waiver 
of the provisions of this section shall be void.” (Italics ours.) 

[2] By the provisions of this act it is necessary that the statement relied 
upon as a defense be contained in a written application for the policy, and, 
if it be so contained, then that the statement be indorsed on the policy at the 
time it is issued, or else that the application containing the statement be attached 
to the policy at that time. In the absence of a written application containing the 
statement, it is not sufficient that the statement be indorsed on the policy. It 
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must be contained in a written application for ft. The law so requires, and 
prohibits a waiver of the requirement, in order to more securely protect the 
insured and the beneficiary against statements appearing on the face of the 
policy that were not made by the insured or the applicant. It therefore follows, 
at least, in the absence of clear proof of the loss or accidental destruction of the 
application, that the statement relied upon, in defending the suit, must be shown 
by the production of a written application containing it. No such application 
was offered in evidence. The parol evidence, offered to show it, was not only 
insufficient, but was inadmissible. It therefore follows that the statement attri- 
buted to the applicant for the policy, as to the age of the insured, has not been 
proven. Without proof that such’a statement was made, the defense that the 
statement was false fails. 

As relates to plaintiff’s demand for the full amount of the policy, it suffices 
to point out that by the express terms of the policy, the insured having died 
within twelve months after the date the policy was issued, the beneficiary is 
entitled to only one-half of that amount, which, in this instance, is $250. 

For these reasons, the judgment under review is affirmed. 






HARWOOD v. SECURITY MUT. LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Worcester. April 11, 1928. 
161 Northeastern Reporter 589. 

1. INSURANCE—ONE INDUCED TO TAKE AN AMBIGUOUS LIFE 
POLICY ON COMPANY’S MISREPRESENTATION OF MATERIAL 
FACT, CHARACTER, AND NATURE OF POLICY HELD: ENTITLED 
TO RESCIND AND RECOVER PREMIUMS PAID. 

Defendant insurance company having induced plaintiff to take a life policy, 
the provisions of which are capable of different interpretations, on the material 
misrepresentation that it was for his entire life with a level premium, and having 
refused to so treat it, claiming it to be one the premiums on which might be 
increased, plaintiff could rescind and recover premiums paid. 

(For other cases, see Insurance, Dec. Dig. §§ 198[1], 248.) 

2. INSURANCE—INSURED ON RESCINDING POLICY FOR INSURER’S 
MISREPRESENTATION OF ITS NATURE AND CHARACTER NEED 
NOT RESTORE VALUE TO HIM OR COST TO COMPANY OF THE 
INSURANCE. 

For insured to rescind life policy and recover premium paid for the misrepre- 
sentation by insurer as to the nature and character of the policy on which he was 


induced to accept it, it is not necessary that he restore the value to him or the 
‘cost to the company of the insurance. 


(For other cases, see Insurance, Dec. Dig. § 248.) 


3. INSURANCE—WHERE PARTIES TO POLICY HAD DIFFERENT IDEAS 
AS TO ITS NATURE, THERE WAS NO MUTUAL MISTAKE AS 
GROUND FOR RESCISSION. 

Where insured believed the policies to be level premium policies for his whole 
life and insurer believed them to be annually renewable policies on which it had 


the right to increase the premiums, there was no mutual mistake in a legal sense, 
relative to right to rescind. 


(For other cases, see Insurance, Dec. Dig. § 248.) 


4. INSURANCE—STATUTE REQUIRING PLAIN DESCRIPTION OF 
POLICY ON ITS FACE HELD TO APPLY TO ONE ISSUED IN STATE, 
Gretta ITS PROVISION AS TO PLACE OF CONTRACT 

nie e : : 

_St. 1894, ¢.522, § 73 (G. L. ¢. 175, § 129), requiring policy to bear on its face a 
plain description of its character, applies to policy issued to. insured in the state, 
notwithstanding its provision that place of contract is expressly agreed to be in 
another state. 

(For other cases, see Insurance, Dec. Dig. § 125[3].) 

5. INSURANCE—POLICY HELD NOT VOID FOR FAILURE TO PLAINLY 
DESCRIBE ITS CHARACTER ON ITS FACE (G. L. c. 175, § 129). 

A policy is not ‘void ‘because of its failure to plainly describe its character 

on its face, as required by St. 1894, c. 522, § 73 (G. L. c. 175, § 129). 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 
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Report from Superior Court, Worcester County; Henry T. Lummus, Judge. 
Action by Peter M. Harwood against the Security Mutual Life Insurance 


Company. Demurrer to declaration sustained, and case reported. Reversed, and 
order entered. 


F. H. Nash, of Boston, for plaintiff. 

G. M. Palmer, of Boston, for defendant. 

CrosBy, J. ‘This is an action of contract brought against a New York corpora- 
tion to recover the premiums paid by the plaintiff under two policies of insur 
ance. A demurrer to the declaration was sustained by a judge of the superior 
court who reported the case upon the declaration, demurrer and copies of the 
policies. The declaration is in two counts, one on each policy. The counts’ 
contain the same allegations so far as material to the questions raised by the 
demurrer. 

It is alleged, in substance, in the first count that the defendant on March 20, 
1900, issued to the plaintiff a policy of insurance marked Exhibit A, representing 
it to be a policy for the life of the plaintiff and that, if the latter should keep 
it in force by the payment of $84.60 “upon the 20th day of March in every year 
thereafter,” the defendant would pay to the plaintiff’s executors or administra- 
tors $3,000 upon receipt of satisfactory evidence to the defendant of fact and 
cause of the plaintiff's death occurring during the continuance of the policy; 
that the plaintiff, believing that the policy was for his whole life with a level 
premium of $84.60 as represented by the defendant, has fully performed all his 
obligations thereunder and has paid each annual premium up to and including 
that of March 20, 1922; that on or about March 15, 1923, he duly tendered to 
the defendant $84.60 in payment of the premium due March 20, 1923; that the 
defendant refused to receive it or to keep the policy alive unless the plaintiff 
paid a premium of $209.43; that the defendant then asserted that the policy was 
not a level premium policy for the life of the plaintiff, but was an annually 
renewable policy upon which the premium had been increased by the defendant; 
that immediately thereafter the plaintiff elected to stand upon the defendant’s 
repudiation of the policy as represented by the defendant when it was issued, 
and on April 7, 1923, brought suit in the United States District Court for the 
District of Massachusetts to recover back the premiums. paid with interest 
thereon, and obtained judgment in the sum of $3,715.92; that, upon a writ of 
error prosecuted by the defendant, the Circuit Court of Appeals dismissed the 
suit without prejudice, on the ground of lack of jurisdiction in the federal courts. 
It is further alleged that the policy, according to the defendant’s interpretation, 
did not bear upon its face a plan description or designation of its character and 
therefore was forbidden by the statutes of this commonwealth to be issued 
therein and is therefore void; that there has been a complete failure of con- 
sideration; and that the policy is void by reason of the mutual mistake of the 
parties as to the essential quality of the policy, due to the representations made 
by the defendant to the plaintiff when the policy was issued. Count one further 
alleges that the policy by its true construction was a level premium policy for 
the whole life of the plaintiff, and that the defendant so treated it by receiving 
each year until March, 1923, a level annual premium; that the plaintiff believed 
and had reason to believe it would continue to be treated as such a policy so 
long as he paid the annual premium of $84.60; and that the cause of action did 
not accrue until April 20, 1923, when the period of grace for the payment of the 
premium due March 20, 1923, expired and the policy lapsed. The plaintiff con- 
tends that he is entitled to recover $3,803.71, the amount of the premiums paid 
on said policy with interest to the date of the writ, February 18, 1927. 

Count two is practically identical with the first count, except that it declares 
upon another policy payable to the plaintiff's wife and is for the sum of $1,000, 
the premiums becoming due on August 15 of each year, the payments paid being 
$28.20 each year until 1923, when the defendant demanded $69.81. This count 
contains no allegation of a previous suit thereon in the federal courts. 

The grounds of demurrer are as follows: 

“(1) That neither count states a legal cause of action against the defendant; 
(2) that it appears by each count that the plaintiff was insured under the policy 
therein set out, and that it does not appear that the plaintiff before bringing his 


action restored or offered to restore to the defendant either the value to him 
or the cost to the defendant of such insurance.” 
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{1, 2] If an insurance agent by falsely representing material facts induces 
one to take a policy of insurance, he is liable to the person insured; and the 
latter may rescind the contract and recover from the agent the premiums paid 
although the policy is valid until cancelled by the insured. Hedden v. Griffin, 
136 Mass. 229, 49 Am. Rep. 25. If such representations were made by the com- 
pany as are here alleged, the principle thus established is equally applicable. 
Misrepresentations as to collateral matters which do not “constitute essential 
elements of the contract into which a party is induced to enter” do not affect its 
validity. Kaplan v. Suher, 254 Mass. 180, 182, 183, 150 N. E. 9, 10 (42 A. L. R. 
1142); Hedden v. Griffin, supra. The representations alleged in the declaration 
in the case at bar relate to the character and nature of the policies. It would be 
difficult to conceive of a more material representation than that here alleged. 
The defendant contends that it issued to the plaintiff annually renewable policies 
on which it had the right to increase the premiums. It is the contention of the 
plaintiff that the defendant represented to him they were whole life policies, 
which are essentially different from those annually renewable, and that he accepted 
them believing them to be whole life policies. 

An examination of the policies shows that the provisions are capable of 
‘different interpretations; in view of the allegations of representations made by 
the defendant to the plaintiff, the latter might well have understood he was 
obtaining policies which would remain in force during the whole of his life so 
long as the premiums of $84.60 and $28.20 were paid annually. It could be found 
upon the allegations of the declaration that the policies were not as they were 
held out to be, and upon such a finding the plaintiff would be entitled to have the 
premiums paid returned with interest. In the applications it is recited that the 
‘kind of policy desired was “Probable Life,” but the allegations of the declaration 
are that he desired full life insurance and that the defendant represented to him 
that he was obtaining that kind of insurance. In view of these allegations the 
statements in the applications are not controlling. 

It could be found that the plaintiff did not even know the meaning of the 
words “Probable Life” and other terms as used in the policies, and that their 
insertion may have been a part of the plan to deceive the plaintiff. The effect of 
their inclusion was a question of fact depending upon evidence. 

In Hayes v. Penn Mutual Life Ins. Co., 228 Mass. 122, 117 N. E. 191, the 
question was one of mistake only, where no representations were claimed to 
have been made by the defendant. It was there held that the plaintiff received 
the kind of policy he applied for. It appeared in that case that the plaintiff had 
the policy in his possession for over twenty-five years and paid the annual 
premiums without reading it and ascertaining his rights under it. That case is 
not decisive of the rights of the parties in the case at bar, because an examination 
of the policies here involved would not have revealed to the plaintiff that he was 
not receiving whole life policies, in view of their ambiguous terms, and particu- 
larly in view of the representations of the defendant. Each policy contains a 
provision to the effect that “this policy provides annual renewable term insurance,” 
and also contains the letters “P. L. A. R.” These letters, the defendant states 
in his brief, mean “Probable Life Annually Renewable,” but it is plain that the 
average person would have no knowledge that they have the meaning attributed 
to them by the defendant. The provisions indicate term policies ending with the 
termination of the “Probable Life” of the plaintiff. He was forty-seven years 
old when he took out the policies and “Probable Life” or expectancy was then 
twenty-three years; hence the policies which were issued in 1900 would expire in 
1923. But it is expressly provided in each policy that it was issued in considera- 
tion of the payment of a level sum on a certain day in every year thereafter. 
‘The policies also provided that: , 
\ “In event of death of the insured at any time hereafter, while engaged in 
* * * military * * * service in time of war * * * the sum payable 
* * * shall be limited to the amount of premiums paid hereon”; and “this 
policy is issued payable in one sum on the death of the insured.” 

These provisions have a tendency to indicate that the policies were extended 
to the full life of the insured if he continued to pay the flat premium of $84.60 on 
one policy and $28.20 on the other. 

In view of the allegation of the declaration that the policies were accepted 
by the plaintiff by reason of the representations of the defendant, it is plain that 
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if these allegations were proved the contract could be rescinded by him at his 
option, within a reasonable time after discovering the fraud. Upon cancellation 
of the policies by reason of the representations made, the plaintiff was not 
required, as the defendant argues, to restore to it the value to him or the cost 
to the defendant on account of the insurance. Hedden v. Griffin, supra. It was 
not necessary, in order to rescind the policies for fraud or misrepresentation, 
that the defendant should have known that the representations were false. 
Montgomery Door & Sash Co. v. Atlantic Lumber Co., 206 Mass. 144, 92 N. E. 
71; Bates v. Cashman, 230 Mass. 167, 119 N. E. 663; 3 Williston, Contracts, § 1500. 

[3] The declaration alleges that each policy is void by reason of mutual 
‘mistake of the parties “as to the essential quality of said policy, said mistake 
being due to the representations made by the defendant to the plaintiff when the 
policy was issued.” We understand the alleged mistake to be that the plaintiff 
believed the policies to be level premium policies for his whole life, and the 
defendant believed them to be annually renewable policies on which it had the 
right to increase the premiums. It is plain that the alleged belief or understand- 
ing of the parties as to the kind of policies issued did not constitute a mutual 
mistake. If there were any mistake respecting the kind of policies intended to 
be issued, it was not a “mutual mistake” in a legal sense. When a written instru- 
ment is executed by reason of an alleged mutual mistake, and rescission or 
‘reformation is sought on that ground, it must appear that the mistake not only 
Avas made by both parties, but that it related to the same subject-matter. The 
‘mistake must be common to all the parties to the contract. German American 
Ins. Co. v. Davis, 131 Mass. 316. Dzuris v. Pierce, 216 Mass. 132, 135, 103 N. E. 
296; Barrell v. Britton, 252 Mass. 504, 508, 148 N. E. 134. The phrase “mutual 
mistake” as used in the declaration means a mistake as to the legal effect of the 
‘policies. If the plaintiff contracted for one kind and the defendant issued a 
different kind, and their minds did not agree upon the form of policy, to be 
issued, there would be no contract by which the plaintiff would be bound, although 
there was no fraud on the part of the defendant. Spurr v. Benedict, 99 Mass. 
463; Kyle v. Kavanagh, 103 Mass. 356, 4 Am. Rep. 560; Stockbridge Iron Co. v. 
Hudson Iron Co., 107 Mass. 290. For the reasons stated the action cannot be 
maintained on the ground of mutual mistake. 

[4, 5] The first count also alleges that the policy as issued was void because 
it did not bear “upon its face a plain description” or designation of “its char- 
acter” as required by St. 1894, c. 522, §73, now G. L. c. 175, § 129. In view of the 
allegations that the policies were issued by the defendant to the plaintiff in 
)Worcester, in this commonwealth, there can be no question but that the statute 
applies, notwithstanding the provision in the policies that the place of contract 
is expressly agreed to be in the city of Binghamton, in the state of New York. 
’Dolan v. Mutual Reserve Fund Life Association, 173 Mass. 197, 199, 53 N. E. 
398; Millard v. Brayton, 177 Mass. 533, 537, 59 N. E. 436, 52 L. R. A. 117, 83 Am. 
St. Rep. 294. We are of opinion that although section 73 of chapter 522 was not 
tomplied with, the policies were not void The policies could have been enforced 
against the company so long as the plaintiff complied with their terms. They 
were not void by reason of failure to comply with the statute. Austin v. Dixie 
Fire Ins. Co., 232 Mass. 214, 216, 217, 122 N. E. 382. It follows that the allega- 
tions of the declaration do not set forth a cause of action upon that ground. 

For reasons previously stated, as the terms of the policies are uncertain and 
ambiguous, and as it is alleged that the defendant represented to the plaintiff 
that the policies were for the entire life of the plaintiff with a level premium 
upon each, and that the defendant has refused so to treat them, and has refused 
to keep them in force unless the plaintiff would pay a much larger premium upon 
each policy, it is plain that a valid cause of action is set forth. From these 
allegations it would appear that the plaintiff was led to believe he was to receive 
policies of a materially different kind from those actually issued to him. If such 
allegations are sustained by proof, the plaintiff was justified in rescinding and 
cancelling the policies and may recover the premiums paid with interest. Upon 
such proof he would not be required to restore to the defendant the cost of the 
policies to it or any value to the plaintiff. If by reason of the representations 
made by the defendant the plaintiff was induced to receive policies he never 
contracted for, the rule that a party to a contract cannot rescind it until he has 
put the other party in statu quo by restoring whatever benefits he may have 
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received has no application to the cause of action here alleged. Hedden y. 
Griffin, supra. 
In accordance with the terms of the report the interlocutory order sustaining 


the demurrer is reversed, and an order is to be entered overruling the demurrer. 
Ordered accordingly. 


INTERSTATE LIFE & ACCIDENT CO. v. COOLEY. (No. 27095. ) 
Supreme Court of Mississippi, Division A. May 14, 1928. 
Suggestion of Error Overruled June 11, 1928. 

- 117 Southern Reporter 267 
(Syllabus by the Court.) 

TRIAL—INSTRUCTION IN ACTION ON LIFE POLICY, DEFENDED ON 
sROUND OF RELEASE, HELD PREJUDICIALLY ERRONEOUS, AS 
NOT FITTING FACTS IN EVIDENCE. 

There being in action on life policy, defended on ground of release for $1, no 
evidence that defendant’s agent advised plaintiff as to her rights, or that plaintiff 
afterwards learned that the’ representations were untrue, or that she relied thereon, 
instruction predicated on the finding of such conditions was erroneous, as not fitting 
the facts of the case, requiring reversal of judgment for plaintiff. 

(For other cases, see Trial, Dec. Dig. § 252[14].) 


Appeal from Circuit Court, Jones County, Second District; R. S. Hall, Judge. 

Action by Leona Cooley against the Interstate Life & Accident Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

L. B. Melvin, of Laurel, for appellant. 

J. C. Smith, of Laurel, for appellee. 

McGowen, J. In this case, there was a judgment for the appellee, Leona 
Cooley, for the sum of $205 against the appellant, Interstate Life & Accident Com- 
pany, on a life insurance policy issued on the life of Hattie Porter, appellee’s mo- 
ther. No copy of the application of insurance was attached to the policy when 
delivered, and the case’ was submitted to the jury, upon the validity, or invalidity, 
of the release executed by Leona Cooley, the appellee, in favor of the appellant com- 
pany, for a consideration of $1. 

As this case must be reversed, we shall not discuss the facts in detail, save to say 
that the evidence of the plaintiff, the appellee, relied upon to show that the release 
secured by the agent of the defendant company by virtue of misrepresentation, is 
very weak. It was not shown whether the plaintiff could read or write, and her 
evidence is unsatisfactory. However, no peremptory instruction was requested. 

For the giving of the following instruction by the court, this cause must be 
reversed : 

“The court instructs the jury for the plaintiff, Leona Cooley, that, if they be- 
lieve from the evidence that the plaintiff received and receipted for $1 or an insufh- 
cient amount due her as beneficiary in the life policy herein sued on and surrendered 
same, relving solely on the statements of the defendant or its agent ,or agents re- 
specting her rights thereunder, and which she since learns were untrue in law and 
fact, she is not bound by the purported receipt or release.” 

A critical examination of the record does not disclose to us that there was any 
evidence to the effect that the agent of the defendant company advised the plaintiff 
as to her rights, and there is no evidence suggesting that she afterwards learned that 
the representations were untrue, or that she relied on same. She did testify that 
she ‘signed the instrument without knowing its contents, and that she was frightened. 
In her statement that she was unduly frightened she was sustained by one other wit- 
ness. The instruction does not fit the facts of the case, and is not cured by any in- 
struction granted the appellant. 

Reversed and remanded. 


REED v. MISSOURI MUT. ASS’N. (No. 20211.) 
St. Louis Court of Appeals. Missouri, May 1, 1928. 
5 Southwestern Reporter 675. 
1. INSURANCE—POLICY ISSUED TO PERSON MORE THAN 60 YEARS 
OLD, CONTRARY TO STATUTE, HELD VOID (REV. ST. 1919, § 6161). 


Under Rev. St. 1919, § 6161, providing that no certificate or policy shall be 
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issued on life of any person who at nearest birthday is more than 60 years of age, 
certificate or policy issued in contravention of statute is void. 


(For other cases see Insurance, Dec. Dig. § 138 [1].) 


2, INSURANCE—REINSTATEMENT OF INSURED AFTER DEFAULT IN 
PAYING ASSESSMENTS UNDER ORIGINAL CERTIFICATE HELD 
NOT VOID BECAUSE MADE WHEN INSURED WAS OVER 60 YEARS © 
OID (REV. ST. 1919, § 6161). 

Reinstatement of insured under certificate of mutual insurance after lapse of 
original certificate for nonpayment of assessments held not new contract, where made 
pursuant to insured’s absolute right under contract, and in consideration of payment 
of assessments to be ade under original contract, and hence reinstatement at. time 
when insured was over 60 years old was not in contravention of Rev. St. 1919, § 
6161, where original contract was properly issued. 


(For other cases see Insurance, Dec. Dig. § 365 [1].) 


3. INSURANCE—ISSUE OF INSURED’S MISREPRESENTATIONS AS TO 
HEALTH AT TIME OF REINSTATEMENT OF CERIIFICATE HELD : 
FOR JURY. 

In action by beneficiary under certificate of mutual insurance, evidence held 
sufficient to take case to jury on issue of fraudulent misrepresentation by insured 
relative to condition. of his health at time of reinstatement. 


(For other cases See Insurance, Dec. Dig. § 668 [7].) 


4, INSURANCE—INSURER FAILING TO RETURN OR TENDER RETURN L 
OF ASSESSMENTS COLLECTED UNDER CERTIFICATE HELD NOT 
ESTOPPED TO ASSERT DEFENSE OF FRAUDULENT ' MISREPRE- ' 

SENTATION. 
Insurer, in action on certificate of mutual insurance, held not estopped to make 

defense of fraudulent misrepresentations by insured because it failed to return or ten- 

der return of premiums or assessments under contract. 


(For other cases, see Insurance, Dec. Dig. §392[11].) 


Appeal from Circuit Court, Franklin County; R. A. Breuer, saree 
“Not to be officially published.” 
Action by Emma Reed against the Missoure Mutual: Association. _Judement. ior ‘ 
plaintiff, and defendant appeals. Reversed and remanded. ug 
Page & Barrett, of Springfield, for appellant. 
W. L. Cole, of Union, and James Booth and Virginia J. Booth, oti. of Pacific, 
for respondent. 
Surton, C. Plaintiff brings this action as beneficiary under:a te tilicabe: of ue 
surance issued by defendant on the life of her husband, George W.. Reed, for the:::: 
sum of $1,000. bitte 
The petition alleges the issuance of the certificate on ‘December. 2 '1923,. and: 
the death of the insured while the certificate was im force. The..answer: denies.. - 
generally the allegations, of the petition, and by way of affirmative. defense alleges °. 
that it is a corporation organized and existing under and by virtue of-article 3 of - . 
chapter 50 of the Revised Statutes of, Missouri of. 1919, and is conducting a life.and |. 
accident insurance business on the assessment plan; that the insured became de-::. 
linquent in the payment of the assessments as provided for in said certificate, .and 
that said certificate then became void and of no force and effect, but that the de- 
fendant reinstated said certificate upon application of the insured, ‘who made a writ- 
ten statement to defendant that he was then in sound body, mind, and health, free 
from disease or injury, and that the defendant, relying upon said statement, rein- 
stated said certificate; that said statement of the insured was false and untrue, and 
that he was not then in sound body, mind, and health, and free frém disease, but 
that he was diseased and in failing health; that the statement so made by the in- 
sured was for the purpose of defrauding, and was a fraud upon, defendant; that de- 
fendant’s charter expressly prohibited the issuing of a certificate td any person over 
the age of 60 years, and that the insured was over that age at the time of ‘the rein- 
statement of the certificate. 
The cause was tried to a jury. At the conclusion of all the evidence, the jury 
in obedience to a peremptory instruction given by the court, returned a verdict in 
favor of plaintiff for the face amount of the policy, with interest, and the court 
gave judgment accordingly. Defendant appeals. 
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The defendant insists that the court erred in giving the peremptory instructioa, 
for the reasons (1) that the reinstatement of the certificate of insurance was a new 
contract, and that the insured, being over 60 years of age at his nearest birthday at 
the time of such reinstatement, such new contract was void because prohibited by 
statute; and (2) that there was sufficient evidence to take the case to the jury on the 
issue of fraud. 

The defendant’s by-laws provide that, in case of the death or disability of any 
member of the association an assessment shall be made against all the members; that 
every member, within 30 days after notice of the assessment, must pay the amount 
assessed against him; that the failure to do so shall ipso facto suspend the member so 
failing from all rights and benefits held by him in the association, and render his 
certificate void; that any member failing to pay any assessments, and having been 
suspended by reason thereof, may reinstate by paying delinquent assessments, pro- 
vided that such member shall be in good health at the time and shall furnish the 
association a certificate of such fact. 

The insurance certificate sued on, No. A 4501, was issued on December 17, 1923. 
The insured became delinquent in the payment of assessments in February, 1925, 
and remained delinquent until October 1, 1925. On the latter date, he paid the de- 
linquent assessments and furnished the defendant with a certificate of health, as fol- 
lows: 

“T, George W. Reed, do hereby certify that I am now of sound body, mind, and 
health, and free from disease or injury.” ; 

Thereupon defendant gave to the insured the following certificate of rein- 
statement : 

“This is to certify that George W. Reed, having paid the required sum of money 
in now reinstated with certificate No A4501 in full force and effect.” 

It is not disputed that after reinstatement the insured paid all assessments made 
against him up to the time of his death, which occurred on October 14, 1926. He 
was 60 years old at his nearest birthday at the time of the issuance of the original 
certificate, and was past 61 at the time of reinstatement. 

Section 6161, art. 3, c. 50, Revised Statutes 1919, provides as follows: 

“No corporation doing business under this article shall issue a certificate or 
‘policy upon the life of any person who at nearest birthday is more than sixty years of 
age ” { 


{1,2] There can be no doubt that a certificate or policy issued in contravention 
of this express inhibition of the statute is void. Riley v. Missouri Mutual Ass’n 
(Mo. App.) 278 S. W. 780; Abernathy v. Springfield Mutual Ass’n (Mo. App.) 284 
S. W. 198; Marshall v. Knights of the Maccabees of the World (Mo. App.) 270 
S. W. 418. But in the present case the insured was not over the insurable age 


at the time the original certificate was issued to him. It is conceded that he was 
eligible to insurance at that time. He was, it is true, over the insurable age at the 
time of reinstatement. The reinstatement, however, was not a new contract. It was 
made in pursuance of an absolute right given the insured by the express terms of 
the original contract. It was not made in consideration of the payment of future 
assessments to be made, as under a new contract, but in consideration of the payment 
of assessments already made, and assessments to be made, under the original con- 
tract. The original contract did not come to naught upon default in the payment 
of assessments provided for therein, but was merely suspended with the right on the 
part of the insured to reinstatement at any time upon the payment of the delinquent 
assessments, provided the insured was then in good health and furnished a cer- 


tificate of that faet. The reinstatement was not in contravention of either the letter 
or spirit of the statute. 


We have examined the authorities relied on by defendant, and find them clearly 
distinguishable on their facts from the present case. 


On the issue of fraud, the evidence shows that the insured was adjudged insane, 
and was sent to the State Hospital at Fulton on or about August 12, 1926, and that 
he became insane a month or two before he was sent to the hospital. It was stated 
in the proof of death and certificate of the hospital physician accompanying the 


proof that the insured’s death occurred at the hospital on October 14, 1926, and 
resulted from cerebral hemorrhage. 


Mina Pickles testified that during the month of August or September, 1925, she 
had a conversation with plaintiff, and that plaintiff said that her husband had been 
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away from home a lot of the time of late, and had contracted a bad disease and 
brought it home and gave it to her. 

Plaintiff did not deny that she made the statement attributed to her by the wit- 
ness Mina Pickles, but testified concerning the matter as follows 

“T don’t think I had a conversation with her and I am not sure I told her that my 
husband had a bad disease, and that was what was the matter with him. I don’t 
remember telling her such a thing as that my husband had a bad disease, and that 
he gave it to me. I don’t say I didn’t say it, and I don’t say that I did.” 

She made no denial in her testimony that the insured in fact had the disease. 

Oches Wall testified that he lived about one-half mile from the home of the in- 
sured; that he had lived by him 21 years, and was well acquainted with him; that 
he saw him off and on during the 2 years before he was sent to the hospital; that he 
observed that he did not move about like a healthy man, like he formerly did; that 
his face looked thin; that he did not walk like he used to, like any other man that 
= = good health; that by the thinness of his face he judged he was in poor 

ealth. 

[3, 4] It seems clear that the evidence was sufficient to take the case to the 
jury on the issue of fraudulent misrepresentation on the part of the insured relative 
to the condition of his health at the time of his reinstatement. Indeed, the plain- 
tiff does not appear to dispute this, but insists that the defendant is estopped to 
make the defense of fraudulent misrepresentation for not having returned nor 
tendered the return of the premiums or asssssments collected under the insurance 
contract. This insistence is in the teeth of the decisions in this state. Wilson v. 
Brotherhood of American Yeoman (Mo. App.) 237 S. W. 212; Wilson v. Brother- 
hood of American Yeomen, 297 Mo. 655, 249 S. W. 650; State ex rel. Nationa. 
Council of Knights and Ladies of Security v. Trimble, 292 Mo. 371, 239 S. W. 467. 

The commissioner recommends that the judgment of the circuit court be re- 
versed, and the cause remanded. 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion 
of the court. 

a judgment of the circuit court is accordingly reversed, and the cause re- 
manded. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


HODGES v. AMERICAN NAT. INS. CO. (No. 16259.) 
Kansas City Court of Appeals. Missouri. April 30, 1928. 
6 Southwestern Reporter 72. 

1. INSURANCE—STATEMENT IN APPLICATION FOR LIFE INSURANCE 
POLICY THAT INSURED IS IN SOUND HEALTH ON DAY OF ITS 
Ii gelen IS MATTER OF REPRESENTATION ONLY (REV. ST. 
Under Rev. St. 1919, §6142, provision of life insurance policy that policy 

shall be void, unless insured is in sound health on day of its issuance, is matter 

of representation only. 

(For other cases, see Insurance, Dec. Dig. § 291[2].) 

2. INSURANCE—INSURER CANNOT DEFEAT RECOVERY FOR MIS- 
REPRESENTATION, UNLESS AT TIME OF ISSUANCE AND DELIV- 
ERY OF POLICY INSURED WAS AFFLICTED WITH DISEASE 
cae OR CONTRIBUTING TO, HER DEATH (REV. ST. 1919, 

6142). 

Under Rev. St. 1919, § 6142, unless it appears, at time of issuance and deliver 
of life insurance policy, that insured was afflicted with disease or diseases whic 
caused, or contributed to, her death, insurer cannot defeat recovery on theory of 
misrepresentation. 

(For other cases, see Insurance, Dec. Dig. § 291[2].) 


3. INSURANCE—WHETHER. INSURED ‘WAS AFFLICTED AT TIME OF 
ISSUANCE AND DELIVERY OF POLICY WITH DISEASE CAUSING, 
OR CONTRIBUTING TO, HER DEATH, IS QUESTION FOR JURY, 
UNLESS FORECLOSED BY UNEXPLAINED ADMISSIONS. 


_Whether or not insured, at time of issuance and delivery of policy, was 
afflicted with disease causing, or contributing to, her death, is question for jury, 
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unless foreclosed by an admission of beneficiary wholly unenplained or .contra- 

dicted by other evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. INSURANCE—FALSE STATEMENT IN APPLICATION AS TO MAT- 
TERS CONTRIBUTING TO DEATH OF INSURED WILL NOT VOID 
eine WHERE INSURER KNEW OF STATE OF APPLICANT'S 
Where insurer or its duly authorized agent has knowledge of true state of 

applicant’s health at time policy is issued, policy will not be voided, even though 

application may have falsely stated matters which contributed to, or directly 
caused death of insured. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 
+ MN EBad OR aE TER nA ir ONO 

; OF HEALTH IS IMPUT. 

TO INSURER. m . sara 

Examining physician of insurer is such an agent whose knowledge of true 
state of applicant’s health will preclude insurer from voiding policy because of 
false statements in application of matters contributing to insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) < 

6. INSURANCE—STATEMENT THAT PRIOR OPERATION ON INSURED 
WAS FOR INNOCENT TUMOR, AND NOT CANCER, WILL NOT 
AVOID POLICY, UNLESS IT CONTRIBUTED TO INSURED’S DEATH. 
Even though insurer, at time of issuing policy, was informed that operation 

which had theretofore been performed on insured was for removal of innocent 

tumor, and not cancer, such fact is not defense in action on policy, unless insured 
was suffering from operation for cancer at time policy was issued which con- 
tributed to insured’s death. 

(For other cases, see Insurance, Dec. Dig. §291[4].) 

7. INSURANCE—INSURED’S INNOCENCE OF MISREPRESENTATION AS 
TO NATURE OF OPERATION HELD NOT TO CHANGE RULE OF 
MISREPRESENTATION AS REGARDS INSURER’S LIABILITY. 
Mere fact that insured may have been innocent of character of tumor for 

which she had béen operated on, and hence did not intend to misrepresent its 

nature when she told examining physician that it was an innocent tumor, did not 
affect the rule of misrepresentation as regards right of insurer to avoid liability. 


(For other casés, see Insurance, Dec. Dig. § 291[3].) 


8. INSURANCE—WHETHER INSURED DIED FROM OPERATION FOR 
CANCER HELD QUESTION FOR JURY IN ACTION ON POLICY. 


In action on life insurance policy, defended on ground of misrepresentation 
that insured was in perfect health, whereas she had been operated on for cancer, 
whether insured died as result of operation for cancer held question for jury 
under the evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

11. INSURANCE--WHETHER INSURED’S FAILURE TO DISCLOSE THAT 

SHE HAD BEEN IN AUTOMOBILE ACCIDENT WAS MATERIAL 

MISREPRESENTATION HELD QUESTION FOR JURY. 


In action on life insurance policy, defended on ground of misrepresentation 
in application, whether there was a material misrepresentation by reason of 
failure of insured to disclose that she had been in an automobile accident within 
three years prior to application held question for jury. 

(For other cases, see Insurance, Dec. Dig. §668[7].) 

12. INSURANCE—EVIDENCE HELD TO SHOW THAT INSURER HAD 
NO NOTICE THAT INSURED HAD BEEN IN AUTOMOBILE ACCI- 
DENT CONSTITUTING WAIVER OR ESTOPPEL. 

Evidence in suit on life policy, held to show that insurer had no notice prior 
to issuance of policy that insured had been in automobile accident, and hence 
there was no waiver or estoppel on part of insurer as to such matter. 

(For other cases, see Insurance, Dec. Dig. §§ 377[1], 665[8].) 
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14. INSURANCE—WHETHER INSURED WAS SUFFERING FROM PER- 
NICIOUS ANAEMIA AT TIME POLICY WAS ISSUED HELD FOR 
JURY. . 

In action on life insurance policy, defended on ground of misrepresentation as to 
state of insured’s health, whether insured was suffering from pernicious anaemia 
at time policy was issued, held question for jury under the evidence. 

(For other cases see Insurance, Dec. Dig. § 668 [7].) 


16. INSURANCE—INSTRUCTION SUBMITTING INSURER’S DEFENSE 
OF FAILURE TO DISCLOSE “DISEASE” OF TUMOR WHEN ANSWER 
ALLEGED “OPERATION” FOR TUMOR HELD ERROR. 

Where defense, in action on life insurance policy, was partly based on insured’s 
{failure to disclose prior “operation” for tumor of the breast, instructions sub- 
mitting question of “disease” of tumor was erroneous. 

(For other cases see Insurance, Dec. Dig. § 669 [7].) 


17. INSURANCE—STATEMENT THAT INSURED HAD BEEN OPERATED 
ON FOR TUMOR HELD NOT SUFFICIENT TO COVER CANCER, 
WHERE INSURED STATED THAT TUMOR WAS INNOCENT ONE. 
Notice to insurer that insured had been operated on for tumor. was not notice 

sufficiently broad to cover cancer, notwithstanding word “tumor” is generic term, 

where insured had stated that tumor was an innocent one. 
(For other cases see Insurance, Dec. Dig. § 377 [2].) 


18. INSURANCE—TESTIMONY THAT DEPARTMENT OF INSURER'S 
HOME OFFICE RECEIVING FIRST APPLICATION WAS ENTIRELY 
DISTINCT FROM THAT RECEIVING SECOND APPLICATION HELD 
PROPERLY EXCLUDED. 

In action on life insurance policy, where it was shown that first application uf 
insured had been rejected, offered evidence by insurer that department of its home 
ofice having charge of first application was entirely distinct from that having 
charge of second application, and that notice received by one department did not 
come to the attention of the other, held properly rejected. 

(For other cases see Insurance, Dec. Dig. § 648 [1].) 

Appeal from Circuit Court, Buchanan County; L. A. Vories, Judge. 

“Not to be officially published.” 

Action by Frank Hodges against the American National Insurance Company. 
—— oe ee and ‘eet a. Reversed and remanded. 

ohn C. Landis, Jr., and John C. Landis, III, both of St. 

Groves & Watkins and Fred M. Wanger, all of St. Joseph, uae 
_ Branp, J. This is a suit on a policy of life insurance in the sum of $500.00 
issued by defendant to Stella J. Hodges, of St. Joseph, Missouri, on July 5 1926 
in favor of plaintiff as beneficiary. There was a verdict and judgment in favor of 
plaintiff in the sum of $525.00, together with $50.00 penalty and $200.00 attorney’s 
fee on account of vexatious refusal to pay on the part of defendant. Defendant 
has —— : 

e answer pleads that deceased, a woman forty-five years of a i 
application for the policy on June 24, 1926, in which she stated that lg to 
fect health and had not suffered from any illness or disease in the past three years; 
that these representations induced defendant to issue the policy; that at said time 
deceased was not in good health but was suffering from pernicious anemia; that 
she failed to disclose in her application that she had within three years prior thereto 
been operated for breast tumor and had been in an automobile accident from the 
shock of which she was suffering at the time said application, was made; that the 
policy provided that no obligation was to be assumed by the defendant unless the 
assured at the time it was issued was alive and in sound health; that at the time 
the policy was issued deceased was not in sound health but was suffering from per- 
nicious anaemia, which condition contributed to and caused her death on the 21st day 
of December, 1926; that on the date of the issuance of the policy deceased was not 
in sound health but “ * * * she was still suffering from an operation for tumor of 
the breast which she had undergone in October, 1925, and from a severe nervous 
shock and injuries in an automobile accident in January, 1926, which said conditions 
directly contributed to the subsequent death of the said Stella J. Hodges. De- 
fendant further alleges that the said Stella J. Hodges died frim pernicious anzmia 
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to which the operation for tumor and the automobile injury directly and actually 
contributed.” 

The reply alleges waiver on the part of defendant of the matters set up in the 
answer as a defense in that certain ot defendant’s agents had been fully informed as 
to the condition of the health of deceased at the time the application for the policy 
was made; that the application was prepared and the answers contained in the same 
were inserted therein by the agent of the defendant who solicited the insurance; 
that the answers in the application were inserted therein by the agent “in spite of the 
knowledge of the true facts” given to the said agent by deceased. 

The facts show that deceased was solicited for insurance by an agent of the 
defendant and that on May 5, 1926, she signed an application for a policy other 
than the one sued on. In that application she stated that six months prior to making 
the application she had been declined insurance by another insurance company on 
account of an operation; that she had consulted physicians in the last seven years 
prior to the taking out of the application on account of illness from tumor of the 
breast, that the date of the consultation was Sept. 29, 1925; that there were no 
remaining effects of the disease and that the names of the physicians were Drs. 
Potter and Branson; that she was in good health at the time the application was 
signed as far as she knew; that a medical examiner or physician had formerly ex- 
pressed an unfavorable opinion as to the insurable condition of her health and she 
had been advised to have a surgical operation. In answer to the question, “Have you 
ever had a tumor or disease or the breast, womb or ovaries or any disease peculiar 
to your sex?” she answered “Yes” (Italics ours.) Defendant’s medical examiner, 
Dr. Pentz, examined deceased in connection with this application. In his report 
to the defendant he stated 

“From history by applicant, the operation was adenoma of breast. Applicant 
is rather a frail individual, but active; good color and other favorable appearances. 
No organic disease symptoms present.” 

Plaintiff testified that this application was refused, the agent telling him that 
his wife had been “turned down” on account of the operation for tumor of the 
breast. He told plaintiff that he could write a $750 or $500 policy without medical 
examination, in the same company. Plaintiff further testified that he and his wife 
talked over the matter and decided to take out the $500 policy sued on; that the 
premium on the policy in suit was “quite a bit higher than the first”; that in taking 
the second application the agent told his wife that defendant had the first one and 
there was no use to sign anything further except “that slip,” the slip referred to is 
the application for the policy sued on, which is dated June 24, 1926. Plaintiff 
further testified that the agent did not ask his wife the questions written out in the 
new application and that the agent stated that she would not be Tequired to have 
any examination; that the questions had already been answered in the application 
for the first policy, “just asked her to sign”; that she did not give to the agent the 
answers contained in the second application, although she did as to those contained 
in the first. The second application stated that deceased had never been rejected 
for insurance by any other company and that she had suffered from no illness 
or disease in the past three years. There was no medical examination in connec- 
tion with this application. 

The facts further show that deceased on Sept. 29, 1925, was operated upon 
for cancer of the breast and that in the month of January, 1926, she was in an 
automobile accident. At the time of this accident she was riding in om onto 
mobile with plaintiff when it was struck by a truck, which, according to plainti : 
testimony “knocked us around and jarred her some, made her nervous—she ha 
no bones broken or skin bruised in any way.” Deceased was not in bed as the 
result of the accident but later on a physician was consulted and “he called it 
neuritis, or something like that.” There was further evidence that at the _— 
the first application was signed, plaintiff appeared to be, in good health and, 
in fact, defendant’s examining physician so reported to the defendant. 

Plaintiff further testified that Dr. Pentz examined deceased at the time the 
first application was taken; that the soliciting agent of the defendant was _— 
at the time of the examination; that deceased told the doctor that she ha 
suffered the removal of her breast on account of a tumor; that the doctor then 

‘examined plaintiff where the breast had been removed. The evidence shows that 
the operation was for cancer of the breast and was what is known as a “com- 
plete Halstead operation.” It consisted of the removal of the whole breast, the 
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muscles of the chest wall and all of the glands underneath the arm-pit. That 
the surgeon not only took out the cancer but the “root, tentacles and all.” 
Plaintiff testified that the operating surgeon told him that the growth that was 
removed was a tumor and did not say that it was a cancer. There was testimony 
that the operation was a “successful” one; that there was no recurrence of the 
_tumor and after the operation deceased gained in weight; that she apparently 
recovered and did her housework, including washing and ironing, for a family 
of five; that she made a visit to Kentucky in the month of August, 1926, and was 
gone about three weeks; that she was not confined to her bed before this trip 
and that she was ill but five weeks before she died. Plaintiff, in his deposition, 
stated that deceased was ill for five months before she died. On direct exam- 
ination plaintiff stated that he told Dr. Pentz at the time the first application was 
made that deceased had been in an automobile accident but when confronted 
with his deposition on cross-examination he stated that he did not remember 
whether he told the physician of this occurrence. 

Dr. Pentz, testifying for defendant, stated that when the first application was 
signed, deceased stated to him that she was in good healh; that she told him 
about the operation upon her breast but stated that it was for an “innocent 
tumor ;” at another place in this testimony he stated that she said i twas an 
“adenoma.”, Proofs of death furnished by plaintiff contained the statement of 
Dr. Tucker who, in answer to the question “cause of death” of deceased, stated: 

“ Chief or primary, Pernicious Anemia. B. Duration of same, 5 months. 
. ne or secondary, Mitral Regurgitation. D. Duration of same, 3 or 

months.” 

That he attended deceased from Dec. 3 to Dec. 21, 1926; that deceased had been 
ill about four months when he called to treat her; that there was no special cause 
of death, proximate or remote. In the proof of death Dr. Lillard, in answer to the 
question “cause of death,” gave the same answers as Dr. Tucker with the exception 
that he stated the duration of the pernicious anaemia was “about” five months and 
the mitral regurgitation had existed for two or three months before insured’s death; 
that he attended deceased from Sept. 22 to Nov. 22, 1926; that she had been ill about 
two months when he first called to treat her; that he obtained this information from 
‘deceased and her husband; that deceased was not afflicted with any chronic disease. 
Question 12 and the answer thereto are as follows: 

“Was there any special cause, proximate or remote, for the death, in the habits, 
occupation, residence family history, personal constitution or previous diseases of 
the deceased? Operation for breast tumor and shock from auto accident?” 

That part of the proof of death signed by plaintiff, stated that insured died of 
pernicious anemia; that a physician was first consulted for the last illness of in- 
sured about Sept. 21, 1926; that she was confined to the house and bed about one 
month and that the duration of the last sickness was about five months. 

The testimony shows that the word “tumor” is a generic term and includes 
innocent and cancerous tumors, benignant or malignant, and that an adenoma is 
a benignant tumor and a malignant or cancerous tumor is a carcinoma or 
sarcoma. 

Dr. Pentz testified that while he examined the wound made by the removal 
of insured’s breast, when the first application was signed, he could not tell 
whether the operation was for adenoma or for cancer; that one would ordinarily 
recover more rapidly from an operation for adenoma of the breast than for a 
cancerous tumor or carcinoma; that he was not told that deceased had been in an 
automobile accident and was not told and did not discover that she was afflicted 
with pernicious anemia; that it was impossible to tell whether one is suffering 
from pernicious anemia without making a blood count and that an ordinary 
examination for insurance does not include the blood count; that if deceased 
died of pernicious anemia, it was his opinion that she had it at the time she 
made the first application; that if one dies of pernicious anemia, it must have 
existed for two or three years prior to the death; that it is probable that one 
suffering from pernicious anemia would know nothing about having it and may 
be apparently in good health; that she might have good color and never lose 
weight; that the symptoms of pernicious anemia are weakness and pallor; that 
some cases do not show these symptoms; that in this disease the vital elements 
in the blood are diminished, there being a diminution of the red blood corpuscles 
which are the life of the blood; that victims of this disease do not always become 
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lemon white or very pale, that this is merely one of the symptoms; that the 
prognosis is generally fatal; that the patient sometimes has a slight temperature; 
that she does not always have a lesion or regurgitation of the heart; that the 
heart is not necessarily affected; that in a majority of cases there is low blood 
pressure; that the normal systolic blood pressure of a woman of deceased’s age 
is about 120; that before the last stages of pernicious anemia there is a change 
of color in the patient, there is “a general weakness, languor, that may come; 
then go and get their color back, which comes and goes.” He further testified 
that he did not inquire of Dr. Potter or the hospital as to the nature of the 
tumor that had been removed; that there was nothing wrong with insured’s 
urine when he examined it; that her temperature was normal; that he found 
nothing wrong with her lungs or her heart. 

Dr. Bell, an expert witness for defendant stated that pernicious anemia runs 
from two to ten years before the death of the patient; that he had never heard 
of one dying of tnis disease who had suffered from it less than six months; that 
there is a disease called secondary anemia. Other testimony shows that sec- 
ondary anemia is an entirely different disease from pernicious anemia. Dr. 
Bell further testified that secondary anemia would be caused from a cancer, 
tuberculosis, syphilis, or from some other condition of the body that destroys the 
blood; that if a person has an operation for cancer in which the breast is removed, 
secondary anemia might develop even before a year; that in pernicious anemia 
there is not that falling away of the tissue that is found in other forms of anemia; 
that in pernicious anemia there is a condition of weakness; that the patient will 
go to bed and get up again and think he is well; that this will be repeated and 
finally he goes to bed and stays there until-he dies; that it is generally considered 
that the source of pernicious anemia is that the glands of the stomach have 
become atrophied; that the gastric juices destroy toxic matter in the stomach 
and when such juices stop the toxic matter is passed into the colon; that the 
patient may have normal urine; that the blood pressure, with toxic diseases, 
goes up and down, at some stages it increases and after a few months goes down 
and is apt to remain sub-normal; that there is a slight temperature; that all 
toxic matters affect the heart and cause it to miss beats and to become irregular 
and weak in action; that it may be evidenced by high blood pressure and the 
tumultuous beating of the heart; that one is liable to have it early with perni- 
cious anemia and “then hypertrophy gradually passes into dilation. Pressure 
drops, pulse drops, general activity of the heart drops”; that the chief outward 
symptom is a lemon colored skin; that generally there is a colored skin but not 
always and that such color usually comes just prior to the patient’s death though 
it may exist for a year before, but that it occurs in the last stages of the disease. 
He further testified that after one has passed forty years of age, a tumor 
suffered by such a person is usually considered malignant. 

Dr. Potter testified that he removed the tumor from deceased’s breast on 
account of a cancer therein; that he did not tell her that it was cancer because 
he made it a rule not to tell the patient but that he told some, member of the 
family that it was a cancer that deceased was suffering from; that he made it a rule 
to tell some responsible member of the family; that a statement to a physician 
that a patient has had a tumor of the breast removed means nothing to the 
physician except that there was a growth removed; that “naturally if he is told 
that a growth is removed, he takes some pains to find out what the growth 
was,” he “gets inquisitive.” That one general characteristic of pernicious anemia 
is a lemon yellow tint of the skin; that “you can have what is known as a 
progressive pernicious anzmia, acute type, that will last only a very short time 
or a chronic form that may last over a period of five or ten years.” That he had 
> seen acute cases of pernicious anemia die in three or four months time; that 
when one has been in an automobile accident where the accident is slight and 
no skin or bones are broken, and a nervous reaction results from the shock, 
pernicious anemia would not be caused but that the shock might stir it up; that 
he never saw deceased after the operation for cancer of the breast but took it 
for granted that she was doing well; that a “medical man ought to tell from 
the scar” whether the operation was for cancer; that pernicious anemia does 
not resemble anemia from cancer but it may resemble it in outward appearance; 
that the chances are in favor of secondary anemia as the result of a cancerous 
growth; that where one dies from secondary anemia the real cause is cancer, 
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“the secondary cause being anemia resulting from cancer. The cancer has 
destroyed the blood and caused the blood to become anemic and pale so the 
cause of the death is not anemia but the cancer itself. The cancer has produced 
the anemia but the root of the whole disease is cancer.” That one operated for 
cancer of the kind involved in this suit, may have a recurrence of the disease 
in from three to five years but it would be unusual for the operation in this case 
‘to have caused anemia, “it would be possible, but it would be unusual for her to 
have a recurrence with this type of anemia after as extensive an operation as ° 
she had, particularly in view of the fact that the growth had only invaded the 
lower auxiliary glands.” 

In rebuttal plaintiff called Dr. Tucker, who testified that he attended de- 
ceased in her last illness; that she died of pernicious anemia, which is “a disease 
of the blood forming organisms of the body presumably. Why, nobody seems 
to know positively”; that in a marked case the usual symptom is pallor of the 
skin; that one suffering from acute type of pernicious anemia “sometimes dies 
,in two or three days”; that “the heart is usually affected when a patient has 
pernicious anemia; that adenoma is a benign tumor and that physicians usually 
operate for it on the theory that it might become malignant; that he first.saw 
deceased to treat her about 18 days before her death; that cancer is sometimes 
‘the cause of anemia; that “if a person were operated on for cancer in September, 
1925, anemia would not develop and cause death in December, 1926, unless cancer 
‘was a predominant element.” He further testified that he had found no cancer 
present in deceased although he examined her breast; that he could not say from 
the scar what. the nature of the growth was but that the scar did not indicate 
cancer; that the skin looked perfectly healthy and had healed completely and 
would give no information. 

[1-5] In order to understand the points raised by the defendant, it is neces- 
sary to state the law applicable to certain phases of this case. It is well settled 
that a provision of the policy that the policy shall be void unless insured is in 
sound health on the day of its issuance, and that facts stated in the application 
for the policy, are matters of representation only under section 6142, R. S. 1919. 
Hicks v. Life Ins. Co., 196 Mo. App. 162, 190 S. W. 661. Under the provisions of 
}this section unless it.appears at. the time of the issuance and delivery of the 
‘policy that deceased was .afflicted with a disease or diseases which caused or 
‘contributed to cause her death, defendant cannot recover upon the theory of 
misrepresentation, and whether or not such was the fact is a question for the 
jury unless it be foreclosed by an admission of the plaintiff wholly unexplained 
or contradicted by. other evidence. Hicks v. Life Ins. Co., supra; Salts v. Ins. Co., 
140 Mo. App. 142, 120 S. W. 714; Stephens v. Ins. Co., 190 Mo. App. 673, 176.S. 
W. 253; Lynch v. Ins. Co., 150 Mo. App. 461, 131 S. W. 145. It is well settled 
that where the insurer or its duly authorized agent had knowledge of the true 
state of the applicant’s health at the time the contract was entered into, the 
policy will not be voided even though the application may have falsely stated 
matters which contributed to or directly. caused the death of the assured. Here- 
ford v. Mystic. Workers of the World, 200 Mo. App. 387, 207 S. W. 76; State ex 
rel. v. Allen, 303 Mo. 608, 262 S. W. 43. There is no doubt but that Dr. Pentz, 
the examining physician in the case at bar, was such an agent. Kring v. Ins. Co., 
195 Mo. App. 133, 189 S. W. 628; Floyd v. Modern Woodmen, 166 Mo. App. 166, 
148 S. W. 178. We do not think that the holding in the case of Avery v. Ins. Co. 
(Mo. App.) 295 S. W. 509, 511, has any application to the facts in this case. 

[6,7] Defendant insists that its demurrer to the evidence should have been sus- 
tained for the reason that there was no waiver on its part in reference to the matter 
of the removal of deceased’s breast for cancer because the undisputed facts show 
that defendant had notice of an innocent tumor or adenoma and not cancer; that 
its medical examiner, Dr. Pentz, was not told: that deceased suffered from a cancer. 
Of course, even though this is true, the matter is not a defense unless deceased was 
suffering from the operation for cancer at the time the application for the policy in 
suit was signed or the policy issued and that this contributed to cause the death of 
deceased, a matter which will hereinafter be discussed. It will be noted that the 
answer does not mention cancer but merely tumor which is a generic term including 
cancer. However, this may be a sufficiently broad allegation to include a cancerous 
tumor although it would appear from the first application signed by deceased that 
defendant was not particularly interested in the kind of tumor for which the opera- 
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tion was had because it did not ask anything except whether the deceased had suff- 
ered from a tumor without specifying the character of the tumor. It seems remark- 
able that defendant, having refused the first policy on the ground of the operation 
for tumor, had not secured information from a medical source as to the true nature 
of the tumor by consulting the operating surgeon whose name was given in the 
application. The evidence is undisputed that a tumor, after its victim has reached 
forty years of age, is usually regarded.as malignant, and deceased had been refused 
insurance in another company on account of the operation. Nevertheless, the evi- 
dence is undisputed that Dr. Pentz was not told that the tumor was a cancerous one, 
and the evidence shows that recovery from an operation for a cancerous tumor is 
likely to be more delayed than from an adenoma. It must be admitted, as defendant 
insists, that the mere fact that deceased may have been innocent of the character of 
the tumor and therefore did not intend to misrepresent its nature when she told the 
physician that it was an innocent tumor or adenoma, would not affect the rule of 
misrepresentation. Burgess v. Ins. Co. (Mo. Sup.) 230 S. W. 315. 

[8] However, the testimony shows that Dr. Pentz examined the wound caused 
by the removal of the breast and there was other testimony that a physician examin- 
ing a wound could have readily discovered whether the operation was for removal 
of a malignant or benignant tumor and from this it may be inferred that Dr. Pentz 
did discover its true nature. Aside from this, it was certainly a question for the 
jury as to whether the deceased died as the result of an operation for cancer, and, 
in fact, we think the only evidence that she did, is the admission contained in the 
proof of death signed by Dr. Lillard, in which he stated that the proximate or re- 
mote cause of the death was operation for breast tumor. There is no evidence that 
deceased had a cancer at the time she died. From all the testimony, other than the 
admission in the proof of death, it would appear that the operation was a success- 
ful one. There is some testimony concerning secondary anemia which may be 
caused by cancer, but there is no evidence that deceased died of secondary anaemia 
and, in fact, there is nothing tending to show that one may suffer from pernicious 
anzemia,.which it is admitted was the cause of the death of deceased, and at the same 
time have secondary anemia. There is no evidence, unless it be the report of Dr. 
Lillard, that an operation for cancer can cause pernicious anemia. The evidence 
shows that pernicious and secondary anemia are two distinct diseases. Defendant, 
in its brief, is unable to suggest any definite theory as to in what way the operation 
for cancer had any connection with the disease with which insured died but rests 
. the matter by merely saying “the great weight of the evidence, as we view it, is 

to the effect that the cancerous condition did tend to shorten her (insured’s) life 
and that it might have brought on a secondary anemia which caused the death of 
insured.” (Italics ours.) Evidently the answer in this case was drawn with the 
proofs of death before the writer thereof. 

[9,10] While defendant insists that plaintiff is bound by the admissions contain- 
ed in the proofs of death, this is only true in case they are not explained or con- 
tradicted by other testimony. Remfry v. Ins. Co. (Mo. App.) 196 S. W. 775. In 
view of the fact that there was evidence tending to show that deceased died of 
pernicious anemia, that there was no recurrence of the cancer after the operation; 
that Dr. Pentz in his report stated that deceased appeared to be healthy; that her 
temperature was 98.5°; her pulse was 82 per minute and was not itregular or inter- 
mittent; that her systolic blood pressure was 120, which the evidence shows was 
normal for a woman of deceased’s age; that her heart was sound and her urine 
normal; that she had a good color and other favorable appearances; that no organic 
disease or symptoms were present; that he recommended deceased as a good risk 
(and the evidence shows that he made a thorough examination of her), we think that 
the statement in the proofs of death that a special cause, proximate or remote, was 
on operation for breast tumor, to have been contradicted (Remfry v. Ins. Co., supra, 
loc. cit. 777), assuming that the only effect to be given this report of the physician 
is that deceased was suffering from the effects of an operation for breast tumor at 
the time the application and policy were written. Of course, if the jury should find 
that one of the contributing causes of the death was breast tumor, then plaintiff was 
not entitled to recover, but we are now discussing the demurrer to the evidence. 

[11,12] As to the claim that the shock received from the automobile accident 
contributed to cause the death, the only testimony, aside from the proofs of death, in 
the case in reference to whether such an accident could have been contributed to the 
death, was the testimony of defendant’s witness, Dr. Potter, who stated that such an 
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accident could not cause pernicious anemia, but that the nervous reaction brought 
on by the shock from such an accident, while it would not cause pernicious anemia, 
it might stir it up. This testimony of the doctor does not conclusively show that 
the nervous shock sustained by deceased from an accident of this kind, would con- 
tinue to her death, nearly a year after the accident, but it would indicate that the 
nervous shock was merely a temporary matter which might stir up the pernicious 
anemia or make it worse. It therefore, appears that, at most, this testimony of this 
physician would merely give rise to a jury question as to whether there was a 
material misrepresentation by reason of the automobile accident. Packard v. Met. 
Life Ins. Co. 72 N. H. 1. 54 A. 287. Certainly from all of the testimony it is not con- 
clusively established that the nervous shock received by deceased from the automo- 
bile accident had anything to do with the death, and the statement of Dr. Lillard 
in the proof of death that it was one of the remote or proximate causes of the 
death was contradicted by testimony in the case already referred to as well as the 
report of Dr. Pentz, who examined deceased and reported in relation to her good 
health. Of course, the fact that Dr. Lillard reported that one of the proximate or 
remote causes of the death was shock from an automobile accident, was sufficient to 
go to the jury upon the question as to whether it did contribute to the cause in 
view of the fact that section 6142, R. S. 1919, leaves the matter entirely to the jury. 
We think under the evidence as it now stands, there was no notice to the defendant 
prior to the issuance of the policy that deceased had been in an automobile accident 
and, therefore, there was no waiver or estoppel on the part of the defendant as to 
that matter. 

[13,14] It is claimed that defendant had no notice that deceased was suffering 
from pernicious anemia at the time the policy was issued; that the proofs of death 
conclusively show that she was suffering from that disease at the time the policy was 
written and that these proofs are not explained or contradicted; that, on the other 
hand, all of the testimony tends to show that deceased must have been suffering 
from pernicious anemia as early as July 5, 1926, the date the policy was issued, 
in order to have died from it on December 21st. We do not think that the proofs of 
death necessarily show that she was suffering from pernicious anemia on July 5, 1926. 
One of the reporting physicians stated that at the time of her death she had he~n 
suffering irom it for five months aid anotl«1 “about”? nvem. hs Lf st emtracted 
the disease * ve morths befor. her ceath, it «arte! oi: luly 21st or sixteen days atter 
the policy wus issued, and if she contracted it “about” fve months before she died, she 
might have had it when the policy was issued or she might hav2 contracted it later 
than July 21st. Burgess v. Ins. Co., supra, loc. cit. 317. The report of Dr. Penz 
containing details of his examination shows no evidences of heart involvement and 
that deceased had normal blood pressure, good color and appearances of good 
health. This, taken together with some of the expert medical testimony at the 
trial, tends to show that deceased was not suffering from penicious anemia when Dr. 
Pentz examined her. Of course, if she was suffering*from that disease when the 
Policy was: issued on July 5, 1926, plaintiff cannot recover, but as there was no 
(definite admission of this in the proofs of death, the question, under the other 
evidence, was one for the jury. Even should the proofs be construed as a definite 
admission on this point, there was evidence that contradicts such an admission in 
that there was testimony that deceased was sick only five weeks before she died, and 
appeared to be in good health to the time she became ill. The testimony of plaintiff 
contained in his deposition was not conclusively binding upon him at the trial. 
Monroe v. Rd., 297 Mo. 633, 249 S. W. 644; Guilvezan v. Union of Roumanian B. 
& C. Soc. of Amer. (Mo. App.) 287 S. W. 787. There is testimony tending to show 
that one may die from pernicious anemia within a few days after it is contracted; 
that in such a case it Would be called “progressive pernicious anemia acute type.” 

efendant insists there is a difference between that kind of pernicious anemia and 
merely pernicious anemia, but there is nothing in the record to so show. The ques- 
tion as to whether deceased was suffering from pernicious anemia on July 5, 1926, 
the date of the policy, was one for the jury. We think the demurrer to the evidence 
was properly overruled. 

[15, 16] Defendant offered several instructions which sought to tell the jury 
that if deceased died of the disease or diseases from which she was suffering at 
the time the policy was taken out, and at the time the application for the policy 
was made, plaintiff could not recover even though she did not know that the tumor 
which had been previously removed was cancerous or that she was afflicted with 
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pernicious anemia. These instructions were refused and the court sought to 
submit the same matter to the jury in its instructions K and L, with the addition 
to the instruction of the question of waiver and estoppel which was not covered 
in the instructions as offered. The court’s instructions K and L, were clearly 
erroneous. They told the jury that defendant was entitled to a verdict if the 
matters that we have mentioned as appearing in defendant’s offered instructions 
were found by the jury to exist, “unless you further find and believe from the 
evidence that the fact of any such disease or illness was known to the defendant 
prior to the delivery of said policy.” These instructions of the court were broad 
enough to permit the jury to find against the defendant if it knew deceased had 
pernicious anemia, if any, at the time the policy was issued, but there is no 
evidence that it did so know. Instruction L specifically submits the disease of 
pernicious anemia and tumor. The instructions were erroneous in submitting 
the disease of tumor for the reason that the answer is not based upon the disease 
of tumor but in reference to that matter it is alleged in defendant’s answer that 
plaintiff was suffering from an operation for tumor ‘of the breast. Of course, the 
evidence shows that the tumor was cancerous but there is quite a difference 
between pleading that one was suffering from an operation for tumor or cancer 
and that one was suffering from the disease itself. This error was in favor of 
the defendant, but, regardless of this, it was error against the defendant to 
submit knowledge of the defendant of pernicious anemia when the policy was 
issued when there was no such knowledge. 

[17] Complaint is made of plaintiff’s instruction No. 1. This instruction 
should not be given in its present form at another trial. The instruction submits 
the matter of waiver or estoppel in reference to the operation for tumor by 
defendant’s knowledge of such operation without having the jury find’ that 
defendant knew the operation was for cancer. The undisputed evidence is that 
Dr. Pentz was told that the tumor was an innocent one. The instruction does 
not submit that the examining physician actually discovered that deceased was 
suffering from cancer of the breast at the time he examined her. The word 
tumor is a genegic term and notice to defendant that deceased was operated 
upon for tumor would be a notice sufficiently broad to cover cancer, provided 
the nature of the tumor was not stated. But_in this case it was stated that the 
tumor was an innocent one. This was not sufficient to give notice of a cancerous 
tumor. 

[18] We think there was no error in the giving of plaintiff’s instruction No. 2 
since the defense was based merely upon an operation for tumor and not upon 
the existence of a tumor. There was no error in the giving of plaintiff’s instruc- 
tions Nos. 3 and 4. The court did not err in refusing to permit defendant to 
show that the department at its home office, which had charge of the first 
application, was entirely distinct from the one having charge of the second 
application and the issuanct of the policy, and that any notice one department 
might have received, would not come to the attention of the other department. 
14A Corpus Juris, 299. 

The judgment is reversed and the cause remanded. 

Arnold, J., concurs. 

Trimble, P. J., absent. 


RUSTIN v. PRUDENTIAL INS. CO. 
Court of Appeals of Ohio, Summit County. March 23, 1928. 
161 Northwestern Reporter 561. 

2. INSURANCE—INSURER MAY BE ESTOPPED TO DENY SELECTION 
OF ONE EQUITABLY ENTITLED TO RECEIVE PROCEEDS, WHERE 
AGENT MISLED ANOTHER TO HIS INJURY. yh bs 
An insurance company, under one of its policies containing a facility of 

payment clause, may be estopped from denying that it has exercised its power 

of selecting the one equitably entitled to receive the proceeds of the policy, 
where one of its agents has misled another to his injury. 
(For other cases, see Insurance, Dec. Dig. § 583[2].) 


Action by Thomas Rustin, executor, etc., against the Prudential Insurance 
Company. Judgment for defendant, and plaintiff brings error. Reversed and 
remanded.—[By Editorial Staff.] 
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Holloway & Chamberlin, of Akron, for plaintiff in error. ? 

Musser, Kimber & Huffman, of Akron, for defendant in error. : 

ParpDEE, J. The parties occupy the same positions in this court as they did 
in the court of common pleas. : 

The plaintiff in error is the duly appointed and qualified executor of the 
estate of Rosie S. Smith, who died in the city of Akron on September 19, 1925. 
Several years before her death she took out two industrial insurance policies 
with the defendant company, the first one being for the sum of $124, dated 
February 20, 1899, and the second for the sum of $80, and dated July 13, 1914. 
She did not designate a beneficiary in either of said policies. 

In the petition the plaintiff alleged, in addition to his qualifications as exe- 
cutor, that the policies issued by the defendant were in full force and effect at 
decedent’s death, that he furnished proper proof of decedent’s death to the 
defendant, and that he demanded payment of the amount due upon both policies. 

The defendant in its answer admitted that the policies were in full force and 
effect, as claimed by the plaintiff, but asserted that, under the “facility of 
payment” clause contained in each of the policies, it had paid the avails of the 
first policy to one Sallie Minnier, a niece of decedent, for moneys expended by 
- her for and on behalf of decedent during decedent’s lifetime. 

In the evidence offered by him the plaintiff established that he had delivered 
to one of the Akron agents of the defendant a proof of death of said decedent, 
a copy of his appointment as executor of her estate, and a copy of her will—all 
within two or three days after her death, and subsequent to a conversation held 
by him with one of the Akron agents of said defendant. 

The evidence further shows that after said conversation, plaintiff contracted 
an expense for the burial of said decedent in a sum in excess of $200. The 
evidence further shows that plaintiff received from defendant, subsequent to 
these events, by mail, in an envelope bearing a Newark, N. J., postmark of March 
10, 1926, at which point is located the home office of the defendant company, a 
card addressed to him at his Akron address, bearing the following notations: 


“The Prudential Insurance Company of 
America. 
“On the life of 1 Rose Smith 3/1. 
Face of policy 
Additional benefit 


Prems. paid in advance 


Amount of check 


“Special Notice—The above claim has been approved for the amount speci- 
fied. If check is not delivered promptly, or if there has been any deduction or 
charges made for adjusting this claim by any representative of the company, 
please notify us at once.” 

__At the conclusion of the plaintiff's case, such as he was permitted by the 
trial court to make, upon defendant’s motion and over the objection of the 
plaintiff the trial court directed a verdict in favor of said defendant. 

_ _When the defendant made this motion, it came within the rule announced 
in Ellis & Morton v. Ohio Life Ins. & Trust Co., 4 Ohio St. 628, 64 Am. Dec. 
610, as follows: 

_ “Such a motion involves an admission of all the facts, which the evidence 
in any degree tends to prove, and presents only a question of law, whether each 
fact, indispensable to the right of action, and put in issue by the pleadings, has 
been supported by some evidence. 

“If it has, the motion must be denied; as no finding of facts by the court, 
or weighing of the evidence, is permitted.” 

By the admissions which the defendant made, in contemplation of law, by 
said motion, the plaintiff had established that he was the duly appointed and 
qualified executor of decedent’s estate, that he had made proper proof of 
decedent’s death, that the amount due upon both policies was in the sum of 
$244.36, that. the defendant company admitted that the claim had been approved 
for the amount specified, that he had been recognized as the proper claimant for 
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the same, and that a check for said amount had been made out for him and 
would be promptly delivered. 

These admissions brought the plaintiff within the first clause of the policy 
hereinafter quoted, and established plaintiff’s case, and put the defendant upon 
proof to overcome the same, and it was prejudicial error for the trial court to 
direct a verdict in favor of the defendant. 

The “facility of payment” clause, relied upon by the defendant to justify its 
payment to Sallie Minnier, is contained in the second paragraph of the condi- 
tions and agreements written upon the back of the first policy. The first para- 
graph on the face of said policy is as follows: 

“In consideration of the application for this policy, which is hereby made 
part of this contract, and of the weekly premium hereinafter stated, which, it is 
agreed, shall be paid to the company or to its authorized representative on or 
before every Monday during the continuance of this contract, the Prudential 
Insurance Company of America agrees to pay, at its home office in the city of 
Newark, N. J., unto the executors, administrators, or assigns of the person 
named as the insured in this policy, unless settlement shall be made under the 
, provisions of article second on the back hereof, the amount of benefit provided 

in the schedule herein contained and any additions thereto, within 24 hours after 
acceptance at its said office of satisfactory proof of the death of the insured 
during the continuance of this policy, which is issued and accepted subject to 
the conditions and agreements printed on the back hereof, which are hereby 
referred to and made part of this contract.” 

The facility of payment clause reads as follows: 


“The company may make any payment provided for in this policy to any 
relative by blood or connection by marriage of the insured, or to any other 
person appearing to said company to be equitably entitled to the same by reason 
' of having incurred expense in any way on behalf of the insured, for his or her 
burial or for any other purpose, and the production by the company of a receipt 
signed by any or either of said persons or of other sufficient proof of such 
payment to any or either of them shall be conclusive evidence that such benefits 
have been paid to the person or persons entitled thereto, and that all claims 
under this policy have been fully satisfied.” 


In his reply plaintiff refied upon an estoppel to overcome the defense of 
payment made by said company to said niece of the proceeds of said first policy, 
the company having admitted liability and made payment to the plaintiff of the 
amount due upon the other. 


In the trial, the plaintiff attempted to prove, in his case in chief, although 
out of order, this estoppel by certain facts—being substantially that immediately 
after decedent’s death he went to the office of defendant company, in Akron, 
and informed the agent there in charge of the death of the said decedent, and 
that the agent told him to proceed with the funeral and that the company would 
later pay him the amount due upon both policies; that, in reliance upon this 
assurance of said agent, the plaintiff contracted undertaker’s bills; and that said 
company, in disregard of the promises of its said agent, paid the proceeds of the 
first policy to another. , 

The plaintiff was prevented from proving these essential facts of his alleged 
estoppel by the objection of the defendant’s counsel, and in each instance the 
plaintiff took his exception to the ruling of the court, and the bill of exceptions 
shows, in part, what he expected to prove to sustain his estoppel. These objec- 
tions, as shown by the record, were not made or sustained upon the ground that 
the plaintiff was prematurely attempting to prove the estoppel set up in the 
reply, but upon the theory that defendant could not be estopped from exercising 
its rights to make selection, as provided in the facility of payment clause. 
Although prevented from showing all of the essential facts claimed by him, the 
plaintiff was permitted to show some of them, which, in addition to the card sent 
him by defendant, tend to prove the estoppel claimed by him. ; 

The only witness offered was the plaintiff, and after he had been examined 
and then cross-examined the plaintiff rested his case. Thereupon, over the 
objection and exception of the plaintiff, the defendant was permitted to recall 
the plaintiff, further cross-examine him, and have him identify certain exhibits 
of the defendant, and then, over the objection and exception of the plaintiff, the 
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defendant was permitted to offer each of these exhibits, six in number, in 
vidence. 

. [1] The trial court committed serious error, prejudicial to the plaintiff, in 
permitting, in effect, the defendant to open plaintiff’s case after he had rested, 
in allowing said defendant to offer evidence as part of plaintiff's case, which was 
purely defensive, and then in considering this evidence in passing upon defend- 
ant’s motion for a directed verdict in its favor. Of course, the court was incom- 
petent to reopen plaintiff’s case over his objection and permit this evidence to be 
offered. 

The defendant claims that under the facility of payment clause, hereinbefore 
referred to, it had the right to make the payment that, upon the further cross- 
examination of plaintiff, and by the receipt admitted in evidence, being Defend- 
ant’s Exhibit No. 5, is shown to have been made. 

The facility of payment clauses, contained in industrial insurance policies of 
different companies, are substantially the same and have been before the federal 
and state courts in a great many instances, and there does not seem to be much 
conflict in the decisions construing these clauses. One of the cases cited in 
defendant’s brief, and relied upon by it, is the following: 

“1. Rights conferred upon a life insurance company by the terms of the 
policy to make selection of the person equitably entitled to receive the proceeds 
of the policy cannot be limited by the designation of a beneficiary. 

“2. A life insurance company is not estopped from making distributions and 
payment, under the terms of the policy, to the person equitably entitled to the 
proceeds thereof, by having notice of the existence of a will, and the designa- 
tion therein of an executrix (citing American Secur. & T. Co. v. Prudential Ins. 
Co., 16 App. D. C. 319). 

“3. Fraud of a life insurance company which can defeat a settlement of a 
policy with a person whom the company finds equitably entitled to the fund, 
under authority given therefor, by the terms of the policy, must consist of some 
act not left to the company’s discretion, such as the payment of only a portion 
of the amount due, or payment to a stranger not included in one of the classes 
of ee who may be equitably entitled to the proceeds under the terms of the 
policy. 

“4. Where an insurance company in good faith finds a person equitably 
entitled to the fund, who belongs to one of the classes specifically mentioned for 
that purpose in the policy, and makes payment accordingly, the decision is final, 
and not subject to review by the court; since to reverse it would be equivaient 
to making a new contract for the parties.” Prudential Ins. Co. v. Brock, 48 
App. D. C. 4, L. R. A. 1918F, 489. 

The plaintiff concedes to the defendant, under this policy containing the 
facility of payment clause, the right to make payment to the person equitably 
entitled to receive the proceeds of the policy when the rights of others have 
not intervened, but he claims that if he had been permitted by the trial court to 
introduce all of his evidence he would have shown that the defendant did make 
an election, as permitted by the policy, but designated the plaintiff as the one to 
whom it would make payment of the proceeds of both of said policies, and that, 
relying upon said designation and election by the company, the plaintiff con- 
— debts for the burial of said decedent, which he would not otherwise have 

one. 

[2] In our opinion the trial court, for the reasons assigned by it for so doing, 
committed prejudicial error in refusing to permit the plaintiff to prove the 
estoppel he claimed to have, because if he had proved his estoppel the defendant 
could not then have made its second election, to his injury. This principle of 
estoppel is fully recognized in the following cases: 

“1. When an insurance policy provides that the company may pay the_pro- 
ceeds thereof to any person appearing to the company to be equitably entitled 
to the same by reason of having incurred expenses on behalf of the insured, 
such proceeds go to the estate of the deceased where the company fails to 
dispose of the same as provided in said policy; but where such company has 
caused an undertaker to bury the deceased, upon the faith of the provisions of 
such policy, the proceeds thereof, to the extent of the funeral expenses of the 
insured, should be paid to such undertaker.’ Metropolitan Life Ins. Co. v. 
Johnson, 121 Ill. App. 257. 
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_.. “An insurance company, through its agent, at the time of delivering to an 
‘illiterate woman policies of insurance upon the life of her daughter, represented 
to her that as she was a blood relative of the insured she would be the benefi- 
ciary if she continued to hold the policies and pay the premiums up to the time 
of the insured’s death. * * * 

“Held, * * * That the representation to the mother of the insured oper- 
ated as a present election by the company to exercise in her favor the option 
given to it by the provision of the policies above recited.” Shea v. U. S. Indus- 
trial Ins. Co., 23 App. Div. 53, 48 N. Y. S. 548. 

For the reasons stated, the judgment of the court of common pleas is 
reversed and the cause remanded, with instructions to try the issues made in the 
pleadings in accordance with the rules of procedure prescribed by the Civil Code 
of this state. 

Judgment reversed and cause remanded. 

Washburn, P. J., and Funk, J., concur. 


RICHIE v. RICHIE et al. (No. 17606.) 
Supreme Court of Oklahoma. May 1, 1928. 
Rehearing Denied June 19, 1928. 
(Syllabus by the Court.) 

268 Pacific Reporter 250. 

i. APPEAL AND ERROR—INSURER WILLING TO PAY LIFE INSUR- 
ANCE INTO COURT IS NOT NECESSARY PARTY ON APPEAL 
INVOLVING SUFFICIENCY OF EVIDENCE TO SUSTAIN JUDGMENT 
AWARDING THE INSURANCE TO ONE CLAIMANT. 

In an action on an insurance policy to determine the rightful beneficiary to 
the proceeds thereof, where the insurer admits his liability and is willing to pay 
the insurance into court or to the party adjudged to be the beneficiary thereof, 
the insurer is not a necessary party on appeal from a judgment whereunder the 
question to be adjudicated on appeal arises upon the sufficiency of the evidence 
to sustain the judgment of the trial court in adjudging the one claimant to be the 
beneficiary as against the other claimant. 


(For other cases, see Appeal and Error, Dec. Dig. § 327[7].) 


2. INSURANCE—WHERE INSURED MAY REDESIGNATE BENEFICIARY, 
PROCEDURE THEREFOR PRESCRIBED BY FRATERNAL, INSUR- 
ER’S BY-LAWS MAY BE WAIVED BY INSURER; FRATERNAL 
INSURER’S RETENTION OF PAPERS AND FEE FOR ATTEMPTED 
CHANGE OF BENEFICIARY OF POLICY AND ADMISSION OF 
LIABILITY HELD WAIVER OF PROCEDURE REQUIRED BY BY- 
LAWS; ORIGINAL BENEFICIARY OF LIFE POLICY CANNOT TAKE 
ADVANTAGE OF IRREGULARITIES IN ATTEMPTED CHANGE OF 
BENEFICIARY WAIVED BY FRATERNAL INSURER; EQUITY WILL 
COMPLETE BENEFICIARY CHANGE, ATTEMPTED IN GOOD FAITH, 
BUT INCOMPLETE AT INSURED’S DEATH. : 
Where the insured, under the contract of insurance, has the right to redesig- 

nate his beneficiary, the mode of procedure prescribed by the by-laws of the 

insurer is intended only for the protection of the insurer, and may by him be 
waived. And, in an action upon the policy involving an attempted change of 
beneficiary by the insured then in extremis, for which the application was irregu- 
larly executed in certain details, where the insurer retains the papers and fee 
for such change, and admits his liability on the policy, and is willing to pay the 
insurance either into court or to the party judicially determined to be the 
beneficiary, such retention of the papers and fee and admission of liability con- 
stitute a waiver. In such case the irregularities cannot be taken advantage of by 
the original beneficiary though the redesignation be incomplete at the death of 
the insured, it appearing that the attempted chatige was made in good faith, as 
equity will treat that as done which ought to have been done and will sustain and 
complete the change of the beneficiary in conformity with the application. 

(For other cases, see Insurance, Dec. Dig. § 784[2, 6, 7].) 

Commissioners’ Opinion, Division No. 1. 

Appeal from District Court, Tillman County; Frank Mathews, Judge. 

Action by Mary Richie against the Knights of Pythias, Great Western Lodge 
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No. 115, of Frederick, Okl., and the Grand Lodge of Knights of Pythias of N. A, 
S. A. E., A. A. & A, of the jurisdiction of Oklahoma, in which Roxie Richie 
interpleaded Judgment for plaintiff, and Roxie Richie, interpleader, appeals. 
Affirmed. 

Christian & Scott, of Frederick, for plaintiff in error. : 

Mounts & Chamberlin, of Frederick, and J. T. Johnson, of Oklahoma City, 
for defendants in error. . 

TEEHEE, C. Defendant in error Mary Richie, plaintiff below, brought suit against 
the Knights of Pythias, Great Western Lodge No. 115, of Frederick, Okl., and the 
Grand Lodge of Knights of Pythias of N. A. S. A., E., A.. A. & A,, of the juris- 
diction of Oklahoma, on a life insurance policy issued through the local lodge to 
one A. L. Richie, of which lodge the insured was a member, in which action she 
impleaded the plaintiff in error, Roxie Richie, who, together with the fraternal 
orders named, will hereinafter be referred to as defendants. 

In her petition plaintiff alleged, in substance, that the defendant fraternal 
orders through the local lodge in November, 1918, issued their policy of insurance 
to A. L. Richie, at which time the insured maintained a meretricious relationship 
with the defendant Roxie Richie, whom he had designated as his beneficiary 
in the insurance policy, the original policy then being in the possession of the 
Grand Lodge, for which reason she was unable to make a copy thereof as an 
exhibit; that a few months thereafter Roxie Richie left the insured at Frederick 
where they had so lived together and moved to the state of California, her 
address being unknown to plaintiff; that plaintiff married the insured on March 
6, 1922, and thereafter to his death on November 11, 1922, lived with him as his 
wife, at which time there was payable under the insurance policy to his benefic- 
iary the sum of $400; that on or about October 29, 1922, the insured, in writing, 
pursuant to the by-laws of the order requested a change of his beneficiary 
from that of the defendant Roxie Richie to plaintiff, which request was received 
and approved by the local lodge and by it transmitteed to the Grand Lodge at 
Oklahoma City, and that at the time of death of the insured such request had 
been recognized by the Grand Lodge, and that the same was sufficient and 
effected the designation of plaintiff as the beneficiary of the insurance in lieu 
of the defendant Roxie Richie; that though the defendant Roxie Richie’s name 
appeared as beneficiary in said policy under the relationship of wife, by virtue of 
the request of the change of such beneficiary made as aforesaid by the insured, 
the defendant Roxie Richie had no right, title, claim, or interest in and to the 
proceeds of the insurance policy payable as aforesaid; whereupon plaintiff prayed 
judgment of $400 on said policy against the defendant fraternal orders, and judg- 
ment of ouster of the defendant, Roxie Richie, as the beneficiary thereof. 

In due course the cause came on regularly for trial, and, the parties defend- 
ant being in default of pleadings to the merits, upon hearing of plaintiff’s evi- 
dence, judgment in accordance with the relief sought went for plaintiff. In due 
time on motion of defendant Roxie Richie, the judgment as to her was vacated, 
whereupon she filed appropriate pleadings in contest of plaintiff’s alleged right 
to the proceeds of the policy, a copy of which, by exhibit, she made a part of her 
cross-petition on which she prayed judgment against her codefendants and to 
which they defaulted. Plaintiff by reply denied all new matter pleaded by defend- 
ant Roxie Richie. Thereafter the controversy between the beneficiary claimants 
was tried to the court without the intervention of a jury. The court found for 
the plaintiff and rendered judgment accordingly, and by reference made the judg- 
ment theretofore rendered a part thereof which, in effect, by such confirmation 
and ratification of the original judgment was a default judgment against the 
defendant fraternal orders. 

[1] From the judgment the defendant Roxie Richie appealed. Upon per- 
fection of the appellate proceedings no service of the case-made by her was 
had on the other defendants. At the time of filing the case made in this court 
there was also filed in the cause, as a separate instrument, the following: 

“Come now the Knights of Pythias, Great Western Lodge No. 115, of 
Frederick, Okl., and the Grand Lodge of Knights of N. A., S. A. E., A. A. & A, 
and waive the service and settlement of case-made, and also waive the service 
of brief by the plaintiff in error, and all other matters incumbent upon said 
plaintiff in error to be made and done to perfect her appeal in this matter, and 
hereby submit themselves to the jurisdiction of this court as fully and completely 
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as though all necessary things for perfecting an appeal has been done, and waive 
any notice of any further proceedings in this case until it is finally decided.” 

Defendant in her brief states that she is the only party appellant and that 
the filing of the waiver was to avoid any question in that connection; that is to 
say, aS we construe the instrument, that her codefendants were hereby made 
defendants in error in this court. 

The manner in which the appeal was lodged in this court is by plaintiff made 
the basis of a motion to dismiss the appeal which requires our attention pre- 
liminary to our notice of the grounds on which the appeal is predicated. The 
motion to dismiss is based on the ground that, the judgment appealed from 
being a joint judgment and all the defendants to be equally affected in the event 
of any adverse appellate action, appellant’s codefendants are necessary parties 
on appeal, and, no service of the case-made having been made on them as by 
law required, their waiver was ineffective to so fix their status as defendants in 
error in the appellate court, for which reasons defendant contends that the appeal 
was a nullity and conferred no jurisdiction on this court to review the judgment 
of the trial court. In support of the motion, plaintiff cites Spaulding Mfg. Co. 
v. Dill, 25 Okl. 395, 106 P. 817, American Nat. Bank of McAlester v. Mergenthaler 
Linotype Co., 31 Okl. 533, 122 P. 507, Barrows v. Cassidy, 113 Okl. 114, 239 P. 581, 
and other cases by this court which clearly sustain the point thus made by 
plaintiff, if other defendants are in fact necessary parties. 

Gillette & Libby v. Murphy, Carroll & Brough, 7 Okl. 91, 54 P. 413, was a 
case wherein each of the adversary parties was asserting equitable ownership 
of a money judgment recovered by another against the county, both of whom 
were made parties to the action. The one party asserted ownership by virtue 
of an assignment of the judgment creditor, and the other on the ground of 
certain claims of indebtedness owing to it by the judgment creditor which were 
included in the judgment. In the cause the county defaulted. In the appellate 
court the successful party below moved a dismissal of the appeal on the ground 
of a defect of parties in that the county by its board of commissioners, who, it 
was urged, was a necessary party on appeal, was not made a party defendant 
in error. In denial] of the motion to dismiss, the court held as follows: 

“In a controversy over a certain judgment between two or more parties, 
as to who is the equitable owner thereof, where the judgment debtor fails to 
plead when made a party defendant, and has been duly summoned, and fails to 
appear at the trial either in person or by attorney, and the losing parties in such 
action appeal from the judgment of the trial court, such judgment debtor is not 
a necessary party to an appeal to the supreme court, and cannot be in any way 
affected by a reversal or modification of the judgment appealed from; its liability 
having been fixed when the first judgment, which was the subject of the action 
between the parties to the suit, was rendered.” 

In the body of the opinion, it was said: 

“The board of county commissioners owes the judgment, and is only inter- 
ested in seeing that it is not compelled to pay the judgment twice; and this, we 
think, it cannot be required to do under the circumstances in this case. It can go 
into court at any time, and pay the judgment standing against, it and take the 
clerk’s receipt for the same, which would forever settle its liability. Neither of 
the parties to this action could thereafter cause such board any trouble. The 
board is simply a trustee, holding the fund for the party or parties whom the 
court may determine to be entitled to it. The court could at any time require 
it to pay the money or warrants therefor into court. . It is immaterial to the board 
who it owes. Its liability is in the form of a judgment, and collection could be 
enforced at any time A party is not a necessary party when he has no interests 
that can be affected in the suit, or does not stand as the representative of some 
other party who has some interest in the matter in controversy.” __ ; 

The rule of test there applied has found application many times in this court. 
Jones v. Balsley & Rogers, 25 Okl. 344, 106 P. 830, 138 Am. St. Rep. 921; Smith v. 
Curreather’s ‘Mercantile Co., 76 Okl. 170, 184 P. 102. 

From the record in the cause at bar it is to be observed that the defendant 
fraternal orders admitted their liability and were willing to pay the insurance 
into court or to the party by the court adjudged to be the beneficiary. As in 
Gillette & Libby v. Murphy, Carroll & Brough, supra, even if it be conceded that 
the judgment against them had become final as contended by plaintiff, they may 
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pay the amount of the judgment to the clerk of the court and take his receipt 
therefor and thus be relieved therein and take no further heed of any litigation 
thereover. Hence their status could in no wise be affected by a reversal of the 
judgment here involved. The foregoing rule is therefore here controlling, and 
thereunder we hold that in an action on an insurance policy to determine the 
rightful beneficiary to the proceeds thereof, where the insurer admits his liability 
and is willing to pay the insurance into court or to the party adjudged to be the 
beneficiary thereof, as in this case, the insurer is not a necessary party on appeal 
from a judgment whereunder the question to be adjudicated on appeal arises upon 
the sufficiency of the evidence to sustain the judgment of the trial court in 
adjudging the one claimant to be the beneficiary as against the other claimant. 
The motion to dismiss the appeal is therefore denied. 

Complaint of the judgment is predicated on the ground of the insufficiency of 
the evidence to sustain the judgment and that it is contrary to-law. As there 
is ample evidence in the record to support the judgment that the plaintiff 
sustained the marital relationship with the insured at the time of his death, one 
of the vital points in issue, the question is narrowed down to the sufficiency 
of the application of the insured to effect a change of the beneficiary from that 
of the defendant Roxie Richie whose name appeared in the policy as such 
beneficiary, to that of the plaintiff, Mary Richie, the other vital and decisive point. 

Under the by-laws promulgated by the Grand Lodge for its government and 
that of the subordinate lodge, which by reference were made a part of the policy 
of insurance, the insured had the right to redesignate his beneficiary upon com- 
pliance with the provision of the by-laws relating thereto. This provided that 
the insured, in such event, upon payment of a fee of $1, shall file with the proper 
Grand Lodge officer, through the: local lodge, his application in the form pre- 
scribed, with the policy attached, giving the name of the new beneficiary and 
the reasons for the change, signed and sworn to by the insured before a notary 
public, and signed and attested by certain local lodge officers. Thirty days’ 
notice of such application was required to be given the proper Grand Lodge 
officer, and upon receipt by him it was his duty to examine the same, and if the 
proposed beneficiary be one of the permitted class a new policy would be issued 
in the name of the desired beneficiary. 

In the cause at bar the application was signed by the insured’s wife, Mary 
Richie, designated as policyholder. It was not verified and did not state the 
reasons for the change, but otherwise met the by-law requirements. It bore 
date of November 9, 1922, this being two days prior to the insured’s death. It 
was received and filed in the Grand Lodge on November 18, 1922, by the Grand 
Chancellor, the chief officer of the order. The record shows that the insured, 
some time prior to the filing of this application, the time not being fixed, while 
attending a meeting of the Grand Lodge, sought to have this change effected, 
but due to the press of the business in hand this was not then done. At that 
time he was advised by the proper officer to send his application to the head 
office upon his return to his home. He had in open meeting of his local lodge 
on two occasions expressed to the members present his purpose to make this 
change, and had also made the same statement to others. When the application 
was prepared, the insured was in extremis and reiterated to one of the attesting 
local lodge officers his desire to effect a change of his beneficiary, and apparently, 
at his direction, the local officer prepared the application, and directed its execu- 
tion in the manner indicated. Upon execution, the application, together with the 
policy and the required fee, were taken charge of by the local lodge officer whose 
duty was to indicate approval by his signature. The chief officer of the order who 
was a witness for the defendant, Roxie Richie, testifieed that he had received 
and filed the application with the Grand Lodge, that the same, as we understand 
his evidence, was refused for want of proper form, and together with the policy 
and the $1 fee was returned by his secretary. The return of the application 
with the exhibits thereto attached was a disputed fact in the case. The plaintiff 
testified that she had not seen the policy since delivery thereof to the local lodge 
officer until the day of the trial when it was inroduced in evidence by the defend- 
ant Roxie Richie, and that the fee paid at the time was not returned to her. The 
defendant Roxie Richie testified, and was supported by the Grand Chancellor, 
that following the death of the insured several letters were exchanged by her 
with the Grand Chancellor concerning the policy. The Grand Chancellor also 
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further, by his testimony, admitted that the order was liable and was willing to 
pay the policy either into court or to the adjudged benéficiary. Upon the dis- 
puted fact of the return of the papers, the judgment of the court rendered for 
plaintiff must be regarded as a finding equivalent to a retention of the applica- 
tion and the policy and fee by the Grand Lodge. 

[2] Under the record, therefore, it may be said that since the defendant 
Grand Lodge by its chief officer retained the papers and fee for a change of 
beneficiary, and admitted its liability and was willing to pay the policy either 
into court or to the adjudged beneficiary, the by-law provision as to the requisites 
of the application had been waived. Where the insured, under the contract of 
insurance, has the right to redesignate his beneficiary, the mode of procedure 
prescribed by the by-laws of the insurer is intended only for the protection of 
the insurer, and may by him be waived. And, in an action upon the policy 
involving an attempted change of beneficiary by the insured then in extremis, 
for which the application was irregularly executed in certain details, where the 
insurer retains the papers and fee for such change, and admits his liability on 
the policy, and is willing to pay the insurance either into court or to the party 
judicially determined to be the beneficiary, such retention of the papers and fee 
and admission of liability constitute a waiver. In such case the irregularities 
cannot be taken advantage of by the original beneficiary though the redesignation 
‘be incomplete at the death of the insured, it appearing that the attempted change 
was made in good faith, as equity will treat that as done which ought to have 
‘been done and will sustain and complete the change of the beneficiary in con- 
formity with the application. John Hancock Mutual Life Ins. Co. v. White, 20 
R. I. 457, 40 A. 5; Hall v. Allen, 75 Miss. 175, 22 So. 4, 65 Am. St. Rep. 601; 
Titsworth v. Titsworth, 40 Kan. 571, 20 P. 213; Henderson v. Modern Woodmen, 
163 Mo. App. 186, 146 S. W. 102; Jones v. Holmes (Tex. Civ. App.) 195 S. W. 306; 
Thomas v. Locomotive Engineers’ Mutual Life & Accident Ins. Ass’n, 191 Iowa, 
1152, 183 N. W. 628, 15 A. L. R. 1240. 

In the circumstances of the cause, therefore, under the governing principles 
thereof, this latter ground of appeal is not available to the defendant Roxie Richie. 

For the foregoing reasons, therefore, the judgment of the trial court is 
affirmed. 

Bennett, P. C., Leach, Foster, and Diffendaffer, CC., concur. 

Per Curiam. Adopted in whole. 


PECINOSKY v. OKLAHOMA AID ASS’N. . (No. 18057.) 
Supreme Court of Oklahoma. May 1, 1928. 
Rehearing Denied June 26, 1928. 

268 Pacific Reporter 309 _ 
(Syllabus by the Court.) 

2. INSURANCE—RETURN OR TENDER OF PAYMENT FOR RELEASE 
OF LIABILITY UNDER LIFE POLICY OBTAINED BY DURESS IS 
NOT PREREQUISITE TO MAINTAINING ACTION THEREON; IN 
ACTION ON LIFE POLICY, OFFERING INPLEADINGS TO CREDIT 
ON JUDGMENT PAYMENT FOR RELEASE OBTAINED BY DURESS 
IS SUFFICIENT. 

Where a compromise settlement is made and a release from further liability on a 
life insurance policy is obtained by the insurance company from the beneficiary 
under duress, the return or tender of the consideration paid is not a requisite to 
maintaining an action to recover the balance due.on the policy. It is sufficient to 
offer, in the pleadings, to credit such amount on the judgment. St. L. & S. F. Ry. 
Co. y. Richards, 23 Okl. 256, 102 P. 92, 23 L. R. A. (N. S.) 1032, followed. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Commissioners’ Opinion. 

Appeal from District Court, Oklahoma County; T. G. Chambers, Judge. 

Action by Myrtle Pecinosky against the Oklahoma Aid Association to recover 
on a life insurance policy. Judgment for defendant. Plaintiff appeals. Reversed 
and remanded, with directions. 


H. H. Edwards, of Wewoka, and Twyford & Smith, of Oklahoma City, for 
plaintiff in error. 


Snyder, Owen & Lybrand, of Oklahoma City, for defendant in error. 
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Herr, C. This is an action brought by Myrtle Pecinosky against the defendant 
to recover on two life insurance policies issued by defendant to Sarah Elrod, 
mother of plaintiff. 

The defense was settlement, release, and cancellation, and fraudulent represen- 
tations made by the insured in procuring the policies. 

It is alleged by defendant that it paid plaintiff the sum of $300 in settlement of 
her claim; that such claim was settled, a release executed by plaintiff, and the 
policies canceled. Defendant prays that plaintiff be required to return the said sum 
so received before she be permitted to prosecute her claim and before the defend- 
ant be put on its defense; the defendant offering in its answer to accept the money 
in the event the same should be tendered. 

The plaintiff replied, admitting the settlement and execution of the release, but 
says that the release was executed under duress; that, in order to procure the re- 
lease, defendant’s agent falsely represented to her that the policies were procured 
through fraud and that plaintiff’s husband was a party to such fraud and that, unless 
a release was executed, plaintiff’s husband would be prosecuted and sent to the 
pentitentiary because of his participation in said fraud. 

After filing of this reply, defendant filed its motion for judgment on the plead- 
ings based on the ground that the action could not be maintained, for the reason 
that the plaintiff had failed to return the $300 admitted to have been received by 
her. The trial court held this motion good, but granted the plaintiff 30 days in 
which to return the money received by her on the settlement; the order further 
providing that, in the event the same was returned, plaintiff might amend her reply 
pleading such return, but, in the event the same was not returned, the action would 
stand dismissed with prejudice. This order was made on the 19th day of Decem- 
ber, 1925. Several extensions of time were granted plaintiff by the court to comply 
with this order, but she was unable so to do. Before the time given by the court 
in the last extension had expired, plaintiff filed her motion and affidavit asking that, 
because of her poverty in inability to return the money received, the order of the 
court requiring such return be vacated, and prayed that she be permitted to prosecute 
her action without returning the money so received. With this motion plaintiff 
tendered a surety bond executed by the Southern Surety Company, conditioned that, 
in the event the defendant was successful in the action, the $300 received by the 
plaintiff on the settlement should be returned. 

This motion was by the court denied on September 18, 1926, and plaintiff’s cause 
of —_ dismissed with prejudice. From this order of dismissal, plaintiff ap- 
peals. 

[1] Defendant asks that the appeal be dismissed, for the reason that the same 
was not’filed in time. The appeal was filed within six months from the date of the 
final order dismissing plaintiff’s cause of action. The order of December, 1925, 
was not a final order or judgment against the plaintiff. The only final order rend- 
ered in the case was the order dismissing with prejudice plaintiff’s cause of action. 
The appeal was filed in time. The motion to dismiss is denied. 

[2] Plaintiff in error, plaintiff below, contends that the court erred in requiring 
her to return the money received before permitting her to proceed with the trial, 
and erred in dismissing the case for failure to comply with such order. We think 
the court did so err. 

In our opinion, the case of St. L. & S. F. Ry. Co. v. Richards, 23 Okl. 256, 102 
P. 92, 23 L. R. A. (N. S.) 1032, is decisive of this question. It is there said: 

“Where personal injuries have been suffered, for which a libility exists, and a 
release therefor has been fraudulently procured for a grossly inadequate sum, an 
action for damage may be maintained without first obtaining a decree to rescind or 
to cancel the release; and the plaintiff is not precluded from attacking a release so 
obtained, when it is set up as a defense, because he has not restored or tendered 
back the amount received by him at the time the release was obtained.” 

It is contended by the defendant that this case is wrong and should not be fol- 
lowed, but, in the event the case is still adhered to, it is contended that it can and 
should be distinguished from the case at bar; that, in the instant case, defendant 
offers to accept the money in the event of its tender, whereas in the cited case it 
appears from the opinion that the money would not have been accepted had a 
tender been made. 

It is true that in the opinion it is said that it appears to be reasonably certain 
that, if an offer had been made by the plaintiff, the return would have been refused. 
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This, however, was merely given as additional reason by the court for arriving at its 
conclusion as may be seen by reference to the opinion at page 270 (120 P. 92). The 
opinion is based, in the main, on the theory that the principle of restoration has no 
application to cases of this character. It is therein held that the statute (section 
5079, C. O. S. 1921) here relied on by the defendant, was without application, and 
at page 269, (102 P. 98) this court says: 

“Nor should it be forgotten or overlooked in the consideration of this class of 
cases that they are not strictly actions brought for rescission. Hence the statute 
cited does not apply.” 

It is further held in the above case that the distinction so often made in cases 
of this character where the fraud is in the fact and those where the fraud is in the 
treaty is not sound. The authorities are harmonious on the proposition that, where 
the fraud is in the fact, a releasor may plead the fraud without returning the con- 
sideration received. The conflict in the cases only arises where the fraud is in the 
treaty. This court having squarely held that this distinction is not sound, there is 
no way in which the case at bar can be distinguished from the reported case. 

In order to sustain the judgment, it would be necessary to depart from this 
case. Should it be overruled? We think not. The case was thoroughly considered 
both on the original hearing and on rehearing. The authorities are reviewed at 
length. The same argument was advanced there as here. The court arrived at the 
conclusion that the better reason was with the rule therein announced. We are sat- 
isfied with the conclusion there reached. 

The following cases are some of the later cases in harmony with the view ex- 
pressed by this court in the above case: Carver v. Kansas Fraternal Citizens, 103 
Kan. 824, 176 P. 634; Franklin v. Webber, 93 Or. 151, 182 P. 819; St. L.—S. F. Ry. v. 
ies 103, 283 S. W. 31; Miller v. Sopkane Inter. Ry. Co., 82 Wash. 170, 

On this proposition it is said, in 23 R. C. L. 411, that the authorities are in hope- 
less conflict. In a note to the case reported in 35 L. R. A. (N. S.) 660, the author 
states that the greater number of cases are to the effect that, in cases of this char- 
acter, the principle of restoration has no application. 

The plaintiff offers to credit the amount received by her on the settlement 
upon any judgment sha may recover. Under the holding of this court in the case 
above cited, this is all that is required. 

Judgment should be reversed, and the cause remanded, with directions to va- 
cate the order of dismissal, to reinstate the case, and proceed in accordance with the 
views herein expressed. 

Bennett, P. C., and Teehee, Jeffrey, and Diffendaffer, CC., concur. 

Per Curiam. Adopted in whole. 


NORTH CAROLINA MUT. LIFE INS. CO. v. CHRISTIAN. (No. 18411.) 
Supreme Court of Oklahoma. June 26, 1928. 
(Syllabus by the Court.) 

1. INSURANCE—INSURER HAS BURDEN OF PROVING THAT INSURED 
DIED FROM ONE OF CAUSES SPECIFIED IN POLICY AS LIMITING 
RECOVERY. 

Where a life insurance policy provides that if the insured dies from consump- 
tion, tuberculosis, cancer, or disease of the heart, liver, or kidneys, within 12 
months from the date of the policy, the liability of the company shall be limited 
to one-fourth of the amount that would otherwise be payable in case of death 
from any other cause; to defeat recovery of the face value of the policy, the 
burden of proof is upon the company to prove that the insured died from one or 
more of said causes within a year of the time said policies became effective. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE—INSURER HELD NOT TO HAVE ESTABLISHED THAT 
DEATH OF INSURED RESULTED FROM ONE OF SPECIFIED DIS- 
EASES LIMITING RECOVERY. ; 
Record examined, and held, sufficient to support the judgment of the trial court. 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Court of Common Pleas, Tulsa County; Font L. Allen, Judge. 

Action by Lula Christian against the North Carolina Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 





. 
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Charles A. Chandler, of Muskogee, for plaintiff in error. 

E. Robitaille, of Tulsa, for defendant in error. 

Herner, J. This case is here on appeal from a judgment rendered in the 
court of common pleas, Tulsa county, in favor of the defendant in error Lula 
Christian, plaintiff below, against the plaintiff in error, North Carolina Mutual 
Life Insurance Company, defendant below. The parties will be referred to herein 
as they appeared in the common pleas court. 

The defendant issued two insurance policies on the life of Ramah Christian, 
and the plaintiff, wife of Ramah Christian, was named in the policies as the 
beneficiary. The two policies were issued on two applications, both made on the 
Ist day of May, 1925. The insured died on the 10th day of May, 1926. The 
plaintiff submitted proof to the company of the death of Ramah Christian and the 
defendant offered to settle the claim of plaintiff by paying her one-fourth of the 
amount of each policy, which offer was refused and suit brought on each of said 
policies. 

The defendant claimed that it was liable to the plaintiff in the sum of only 
one-fourth of the amount of each policy because the insured died within one 
year from the date of the policies. The defendant further claimed that the 
— causing the death of the insured was hemorrhage of the lungs and heart 
allure. 


Each of the policies contained a provision which is as follows: 


“If the insured dies from consumption, tuberculosis, cancer, or disease of the 
heart, liver, or kidneys, within twelve months from the date hereof, the liability 
of the company shall be limited to one-fourth of the amount that would other- 
wise be payable in case of death from any other cause.” 


The insured did not die within one year from the date of the application for 
the policies, but did die within one year from the date of the policies. The trial court 
concluded as a matter of law that both of said policies became effective as of the 


date of the application, and that the insured did not die within the year provided 
in the policies, and rendered judgment in favor of the plaintiff for the full amount 


of the policies. Under the view we take of the case, it will not be necessary for 
us to pass upon this question. 

The trial court also found that the death of the insured was caused by 
weakness of the heart and by hypodermic injections made by the attending 
physician, and that the insured did not die from consumption, tuberculosis, or 
disease of the heart in the manner of the provision contained in the policies. 

[1] To defeat a recovery of the face value of the policies, the burden was on 
the deefendant to prove that the insured died from consumption, tuberculosis or 
disease of the heart, liver, or kidneys in accordance with the provision contained 
in the policies, and that death occurred from one or more of the said causes 
within one year from the date said policies became effective. 

[3] It is true that the proof of death filed by the plaintiff with the defendant 
stated that the insured died from “hemorrhage of the lungs and heart failure.” 
The plaintiff testified, however, that she did not know the cause of his death, 
and that provision was inserted in the proof of death because the agent of the 
insurance company told her, in order for her to get her money, she should insert 
what the attending physician had certified to in the death certificate. The proof 
of death is the only proof the defendant offered in support of its defense. 

J. P. Williams, witness for defendant, testified that he was present at church 
at the time the insured became ill; that he saw him during his illness, and that 
he bled profusely through his nose; and that he was the agent who solicited the 
life insurance and testified on cross-examination that he instructed Lula Christian, 
the plaintiff, to make out the proof of death of the insured just as the attending 
physician had made out the death certificate. 

A medical expert testified that hemorrhage of the lungs is most often caused 
by tuberculosis; that 47.6 per cent. of the cases of tuberculosis show hemorrhage. 

Another witness testified that she had known the deceased several years and 
had lived neighbor to him and his family, and he appeared to be in good health ; 
that she was at the home of the insured at the fime of his death; that shortly 
before he died she saw the attending physician make two hypodermic injections 
into his arm; that the insured died soon after the first hypodermic injection was 
given and while the second injection was being given; and that the insured began 
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writhing in pain immediately after the first hypodermic injection was adminis- 
tered to him by the physician. 

Another witness testified that she had known the insured a considerable 
length of time before his death; that he had never complained of any illness; 
that she saw him about his work; and that he appeared to be in good health. 

All of the witnesses testified that the insured was in good health up to the 
day of his death; that he had never been incapacitated from work by any disease 
whatsoever, and none had ever heard him complain of being ill. No one testified 
that he had ever shown a symptom of tuberculosis. This was the first hemor- 
rhage of any kind he had ever had and that was a bleeding at the nose. If the 
hemorrhage had been caused from tuberculosis, undoubtedly there would have 
been symptoms of it before his death. Under the evidence, this was the only 
hemorrhage he was shown to have ever had and that came through the nose, 
and he died the next day after the first attack. If he had been afflicted with 
tuberculosis, it would have been an easy matter to have made the proof. 

Under this evidence, the trial court held the defendant did not meet the 
burden placed upon it by the law in proving that death was caused by tubercu- 
losis, consumption, or disease of the heart, liver, or kidneys, as was provided in 
the policy and as was claimed as its defense. 

[2] In a law case, when a jury is waived and the cause tried to the court, the 
findings of the court have the same effect as.a verdict of a jury and will not be 
set aside on appeal if there is any competent evidence reasonably tending to 
support the judgment rendered. We think there was competent evidence rea- 
sonably supporting the judgment of the trial court. 

The judgment is accordingly affirmed. 


Branson, C. J., Mason, V. C. J., and Phelps, Lester, Hunt, Clark, and Riley, 
JJ., concur. 


SOUTHLAND LIFE INS. CO. v. NORTON. (No. 1094—4998.) 
Commission of Appeals of Texas, Section A. May 2, 1928. 
5 Southwestern Reporter 767. 

1. INSURANCE—STATUTE AUTHORIZING RECOVERY OF ATTORNEY'S 
FEES FROM INSURANCE COMPANIES DOES NOT CONTEMPLATE 
CONTINGENT FEE NOR FEE FOR MORE THAN ONE ATTORNEY 
OR FIRM (REV. ST. 1925, ART. 4736.). 

Rev. St. 1925, art. 4736, authorizing recovery of attorney’s fees from insur- 
ance companies failing to pay loss within specified time, contemplates such fee 
as would be reasonable for litigant himself to pay his own attorney for prose- 
cuting case, and not a speculative or contingent fee based on uncertainty oi 
litigation, and does not contemplate a fee for more than one attorney or firm of 
attorneys. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


3. INSURANCE—JUDGMENT FOR $5,000 ATTORNEY’S FEES AGAINST 
LIFE INSURANCE COMPANY IN SUIT ON $10,000 POLICY HELD 
GROSSLY EXCESSIVE (REV. ST. 1925, ART. 4736). ’ 

Judgment under Rev. St. 1925, art. 4736, for $5,000 attorney’s fees against 
life insurance company failing to pay $10,000 policy within time specified in 
statute held grossly excessive. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Error to Court of Civil Appeals of First Supreme Judicial District. 

Suit by Margaret S. Nickles against the Southland Life Insurance Company, 
wherein Court Norton, executor, was substituted as plaintiff after her death. 
Judgment for plaintiff was affirmed by the Court of Civil Appeals (297 S. W. 
1083), and defendant brings error. Reversed and remanded to Court of Civil 
Appeals. 

Seay, Seay, Malone & Lipscomb, of Dallas, and Hunt, Teagle & Moseley, of 
Houston, for plaintiff in error. 

Gill, Jones & Tyler, and McFarlane & McFarlane, all of Houston, for de- 
fendant in error. . : . 

Critz, J. The opinion rendered by the Court of Civil Appeals in this cause 1s 
reported in 297 S. W. 1083. The opinion of that court fully states the issues 
involved, and it is not necessary to repeat them here. The suit, however, was 
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originally filed in the district court on an insurance policy of the face value of 
$10,000. Trial in the district court resulted in a judgment against the insurance 
company for the face of the policy, plus 12 per cent. statutory penalty and $5,000 
attorney fees. This judgment was afhrmed by the Court of Civil Appeals. 

By its second assignment of error, the insurance company complains of the 
action of the Court of Civil Appeals in refusing to find that the allowance by the 
jury of an attorney fee of $5,000 was so grossly excessive as to demand that the 
court require a substantial remittitur as to said attorney fee. 


The Court of Civil Appeals, in passing upon the matter of attorney’s fees, 
holds as follows: 


“We cannot hold upon the evidence in the record that the amount found by 
the jury for attorney’s fees was unreasonable. The only evidence upon this 
issue was the testimony of Mr. Tyler and Mr. Battaile, both of whom are expe- 
rienced and prominent attorneys, and qualified to give an opinion upon the 
reasonableness of appellee’s claim for $5,000 attorney’s fees. Mr. Tyler, after 
stating the time and labor required in preparing the case for trial and in trying 
it in the district court, and the time, labor, and expense that would be required 
in briefing and arguing the case in the Court of Civil Appeals and the Supreme 
Court, its appeal being a reasonable certainty, testified that in his opinion a 
reasonable attorney’s fee would be $5,000. Mr. Battaile, who testified for de- 
fendant, stated that he thought $500 would be reasonable compensation for the 
2 days’ time in which plaintiff’s attorneys were engaged in trying the case in the 
district court. He further stated that he was confining his estimate of reasonable 
attorney’s fees to the trial in the district court. He was not asked and gave no 
opinion upon the question of what would be a reasonable compensation for the 
entire services of plaintiff's attorneys, including the services that would be re- 
quired of them in the appellate court. Upon this state of the evidence, we cannot 
say that the finding of the jury was not supported by sufficient evidence, and we are 
therefore not authorized to disturb their verdict.” (Italics ours.) 

[1, 2] We construe the holding of the Court of Civil Appeals to be to the 
effect that, as to matter of attorney’s fees, they are bound by the testimony 
quoted by them, and that they are without authority, under the law, to disturb 
the verdict of the jury and judgment of the trial court as to the amount of 
attorney’s fees. In so holding, the Court of Civil Appeals was in error. 

Article 4736, Revised Civil Statutes of Texas 1925, which is the statute 

oo the recovery of attorney fees in cases of this character, provides as 
tollows : 
_ “In all cases where a loss occurs and the life insurance company, or accidem 
insurance company, or life and accident, health and accident, or life, health and 
accident insurance company liable therefor shall fail to pay the same within 
thirty days after demand therefor, such company shall be liable to pay the holder 
of such policy, in addition to the amount of the loss, twelve per cent. damages on 
the amount of such loss together with reasonable attorney fees for the prosecu- 
tion and collection of such loss.” 

The above statute provides for a reasonable attorney fee for the prosecution 
and collection of such loss. This means such a fee as would be reasonable for a 
litigant himself to pay his own attorney for prosecuting the case, and not a 
speculative or contingent fee based upon the uncertainty of the litigation. As 
applied to the case at bar, it is the purpose and object of the statute to allow the 
plaintiff a reasonable sum for a competent attorney, or firm of attorneys, to 
Ttepresent him in the case and prosecute the litigation, and the statute does not 
contemplate a fee for more than one attorney or firm of attorneys. Indiana 
Lumbermen’s Ins. Co. v. Meyers Stave & Mfg. Co., 158 Ark. 199, 250 S. W. 18; 
Mutual Life Ins. Co. of New York v. Owen, 111 Ark. 554, 164 S. W. 720. 

Article 1862, Revised Civil Statutes of Texas 1925, which is the article pre- 
scribing the powers and jurisdiction of the Court of Civil Appeals to require a 
remittitur, reads as follows: 

“In civil cases appealed to a Court of Civil Appeals, if such court is of the 
opinion that the verdict and judgment of the trial court is excessive and that 
said cause should be reversed for that reason only, then said appellate court shall 
indicate to such party, or his attorney, within what time he may file a remittitur 
of such excess. If such remittitur is so filed, then the court shall reform and 
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affirm such judgment in accordance therewith; if not filed as indicated, then to be 
reversed.” 

The Court of Civil Appeals, in passing on the question as to whether the 
verdict and judgment are excessive as to attorney fees, as above stated, holds in 
effect that they are bound by the direct testimony in the record bearing on this 
issue. We do not agree with this holding. Under article 1862, above quoted, the 
Court of Civil Appeals has the right to look to the entire record in the case 
before them, and to view the matter in the light of the testimony, the record 
before them, the amount in controversy, and their own common knowledge and 
experience as lawyers and judges. 

We have carefully considered all other assignments, and in our opinion the 
Court of Civil Appeals has correctly decided the other questions of law assigned. 

[3] Being of the opinion that the judgment for $5,000 attorney fees in the 
case at bar is grossly excessive, and that the Court of Civil Appeals is in error 
in holding that they are without authority to disturb the same, we recommend 
that the entire cause be remanded to the Court of Civil Appeals for further 
consideration in conformity with this opinion. We recommend further that the 
defendant in error pay all costs in this court, and that the matter of other costs 
be left for adjudication by the Court of Civil Appeals. 

Greenwood and Pierson, JJ. Judgment of the Court of Civil Appeals re- 
versed, and cause remanded to the Court of Civil Appeals, as recommended by the 
Commission of Appeals. 

We approve the holdings of the Commission of Appeals on the questions 
discussed in its opinion. 


GRAND LODGE, BROTHERHOOD OF. RAILROAD TRAINMEN, v. 
CRELLER. (No. 11964.) 
Court of Civil Appeals of Texas. Fort Worth. April 7, 1928. 
On Appellant’s Motion for Rehearing, May 5, 1928. 
6 Southwestern Reporter (2d) 122. 

INSURANCE—DENIAL OF PRIOR MEMBERSHIP IN APPLICATION FOR 

FRATERNAL BENEFICIARY INSURANCE HELD CONCLUSIVELY 

SHOWN TO HAVE BEEN KNOWINGLY UNTRUE AND MATERIAL. 

Statement in application for fraternal beneficiary insurance in Brotherhood 
of Railroad Trainmen that applicant had not been member of “B. of R. T.” held 
conclusively shown to have been knowingly untrue in that applicant knew “B. of 
R. T.” meant Brotherhood of Railroad Trainmen, and made by applicant to 
prevent disclosure of his previous expulsion from society barring recovery on 
certificate, in view of evidence that, if fact of previous membership had been 
known, beneficiary certificate would not have been issued. 

(For other cases, see Insurance, Dec. Dig. §819[2].) 


Appeal from District Court, Tarrant County; H. S. Lattimore, Judge. __ 

Action by Mrs. Nora Creller against the Grand Lodge, Brotherhood of Rail- 
road Trainmen. Judgment for plaintiff, and defendant appeals. Reversed, and 
judgment rendered for defendant. 

Dee Estes, S. R. Graves, and Carl W. Wade, all of Fort Worth, for appellant. 

McLean, Scott & Sayers, of Fort Worth, for appellee. 

Buck, J. Plaintiff, Mrs. Nora Creller, sued the defendant, Grand Lodge, 
Brotherhood of Railroad Trainmen, in the district court of Tarrant county, to 
recover the sum of $2,800, alleged to be due upon an insurance policy issued by 
the defendant to Frank Kreller, in which the plaintiff, Nora Creller, was named as 
the beneficiary, being related to the insured as his wife. It was alleged in the 
petition that Mrs. Nora Creller. is the surviving wife of Frank Kreller, now 
deceased, and that said Frank Creller spelled his name “Creller,” and sometimes 
“Kreller”; that the defendant issued to the insured Frank Kreller its certain policy, 
whereby it obligated itself to pay the beneficiary therein named the sum of $2, 
in case of the death of the insured; that Frank Kreller was dead and had paid all 
dues and assessments he was obligated to pay on said beneficiary certificate up to 
the day of his decease, which was March 7, 1925; that at the time of the death of 
said Frank Kreller he was a member of the defendant society in its Fort Worth 
Lodge, No. 81, and was in good standing, and had complied with all the require- 
ments of the constitution and general rules of the defendant then in force an 
effect; that at the time of the death of said Frank Kreller said certificate of insur- 
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ance was in full force and effect; that in due time after the death of said Frank 
Kreller plaintiff furnished the defendant with proofs of death, and made written 
demand upon the defendant for the sum sued for, but that the defendant refused 
to pay the same. 

The defendant answered by pleading: (a) A general demurrer; (b) a gen- 
eral denial; (c) certain spécial denials; (d) that defendant was a fraternal 
benefit society; (e) that the insured, Frank Kreller, made false statements in his 
answers in his application for and upon which the beneficiary certificate sued upon 
is based which he warranted to be full, true, and complete; (f) that the assured 
made false representations in his application for the beneficiary certificate sued 
upon which were material to the risk assumed; (g) that the assured made in- 
complete statements in his said application, which he warranted to be true, full, 
and complete; (h) that the assured fraudulently concealed facts in his said appli- 
cation which were known to him at the time, but were unknown to the defendant 
until after the death of the assured, and which were material to the risk assumed, 
and which, if they had been known to the defendant, it would not have accepted 
the assured as a beneficiary member, and would not have issued said beneficiary 
certificate to him or in his favor; (i) that at the time the assured made his appli- 
cation for and caused to be issued to him the beneficiary certificate sued upon he 
was ineligible to membership in the defendant’s society, especially as a new 
member, as he had formerly been a member of the defendant’s society as a bene- 
ficiary member, and had been expelled from one of the defendant’s local lodges 
for nonpayment of dues, and his beneficiary certificate in such lodge had been 
canceled by the defendant, and that he could only have been readmitted into 
defendants society as a beneficiary member through another lodge of the defend- 
ant by first procuring or causing to be issued in his favor a readmission card 
by the local lodge from which he had been expelled, which he did not do, and 
that he concealed his identity as such former member at the time he made his 
application for, and thereby caused to be issued to him, the beneficiary certificate 
sued upon; (j) that while the assuerd was such former member of defendant’s 
said society, in its F. T. Fox Lodge, No. 319, at Marion, Iowa, in 1913, he attempt- 
ed to cheat, swindle, and defraud the defendant out of the amount of the bene- 
ficiary certificate then held by him, to wit, $2,000, by pretending that he had been 
killed; and that he concealed from the defendant that he was such former mem- 
ber at the time he made such application for the beneficiary certificate herein 
sued upon, and that he had attempted to defraud the defendant while such former 
member, by signing his name to said application as “Frank Kreller” instead of 
“Frank E. Creller,” the latter being the name he gave in his former application, 
and under which he went while such former member, and by giving a different 
age and family history in the application for the beneficiary certificate sued upon 
from that given by him in his former application; (k) that the contract sued 
upon consisted of the application, the beneficiary certificate, and the constitu- 
tion and general rules of the defendant, and that said contract was made and 
performable in the state of Ohio, where the defendant maintains its headquar- 
ters; that it was agreed in said contract that the same was an Ohio contract and 
should be governed by its laws, and that under the laws of the state of Ohio 
plaintiff's cause of action was completely barred by not being commenced within 
six months after the final rejection of plaintiff’s claim by the defendant’s board 
of insurance, and as is provided in section 64 of defendant’s constitution; (1) 
and that under defendant's constitution the plaintiff could only be legally desig- 
nated as the assured’s beneficiary in case she was his “lawful wife,” and that the 
plaintiff was not the lawful wife of the assured, as she attempted to marry the 
assured under the assumed name of “Miss Nora Stevenson” in less than one 
year after she had been divorced from E. J. Maxwell upon the grounds of “cruel 
treatment,” in violation of article 4640 of the Revised Statutes of the state of 
Texas, and fraudulently concealed that she was violating said statute by causing 
the marriage license to be issued to her and Frank FE. Creller, under the assumed 
name of Miss Nora Stevenson, and by marrying the said Frank E. Creller under 
the said assumed name of Miss Nora Stevenson, and for that reason was not 
entitled to recover on said certificate. 

The defendant also pleaded a tender into court of the sum of $33, same being 
the amount it received from the assured, Frank Kreller, in beneficiary assess- 
ments up to the date of his decease. 
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The plaintiff, by supplemental petition, pleaded a general demurrer and 
specially excepted to the issues pleaded in defendant’s amended original answer 
as set forth in subdivisions k and I as shown above. 

The case was tried before a jury on July 1, 1927, and the court, after hearing 
the pleadings and evidence, on his own motion gave peremptory instruction to 
the jury to find for the plaintiff, and, the jury having so found, judgment was 
entered for plaintiff in the sum of $3,024. The defendant has appealed. 

Opinion. 

In its answer the defendant pleaded that it was a “fraternal benefit society,” 
and that it was a labor union, and that its membership was limited to railroad 
trainmen; that it was not “engaged in the business of writing insurance policies,” 
as alleged by plaintiff; but that it issued to its members at actual cost beneficiary 
certificates, payments of which are made contingent upon the faithful and strict 
compliance on the part of the members and the beneficiaries with all the require- 
ments and provisions of the constitution, general rules, and by-laws of the de- 
fendant, and in strict compliance with all the terms and agreements set forth in 
the application for membership and in the beneficiary certificates of its respec- 
tive members. It denied that it had ever insured the life of “Frank Kreller,” 
alleging that the name of the deceaesd in question was not “Frank Kreller,” but 
was “Frank Everett Creller,” a former member of the defendant Brotherhood of 
Railroad Trainmen; and also denied that said Frank Everett Creller was eligible 
to membership to said Brotherhood of Railroad Trainmen, or to participate in 
its beneficiary department at the time he made his application therefor under the 
assumed name of “Frank Kreller.”’ 


Among other defenses, defendant pleaded that the insured knowingly and falsely 
answered certain questions propcunded to him in his application for membership 
in the society; that he answered, “No,” to the question, “Have you ever been a 
member of the B. of H. B. or B. of R. T.?” that said answer, “No,” was not true 
and was known to be untrue at the time said Frank Kreller made it; that said in- 
sured knew at the time he made this answer that he had prior thereto been a 
member of the F. T. Fox Lodge, No. 319, at Marion, Iowa, in the latter part of 
1913, and in the early part of 1914; that he was expelled from said lodge for non- 
payment of dues and assessments, on the Ist day of March, 1914, under his cor- 
rect name of Frank Everett Creller; that by the terms of the contract be- 
tween the parties, the said Frank Kreller and the defendant, as set forth in the 
application for the beneciary certificate, such false statements were made as 
warranties and that said Kreller warranted them to be true, material, full, and 
complete; that the only legal way, according to the constitution and by-laws of 
the defendant, that the insured could have become reinstated into full member- 
ship in the Brotherhood of Railroad Trainmen, after his expulsion or suspen- 
sion from the lodge at Marion, Iowa, was to make application for reinstatement 
in that lodge, and, having been reinstated, to transfer to the lodge of his resi- 
dence at Fort Worth, Tex.; that the reason he did not want to do this was 
because while going under the correct name of Frank Everett Creller, on or 
about December 30, 1913, at Russell Creek, Okl., and posing as a person by the 
name of William F. Miller, the insured made false and fraudulent statements and 
representations to A. L. Long, to the effect that he saw Frank Everett Creller fall 
from a passenger train of the Missouri, Kansas & Texas Railway Company, near 
Russell Creek Station, Okl., and he was then and there by said train killed; and, 
again, on or about the 6th day of February, 1914, in Smithville, Tex., the said 
Frank Kreller, or Frank Everett Creller, representing himself to be Charles B. 
Sheffler, tried to defraud the defendant out of the sum of $2,000, the amount 
provided for in beneficiary certificate No. 396, issued to him by the defendant, by 
claiming that the said Frank Everett Creller, was actually killed near said Russell 
Creek, Okl., on or about the 29th day of December, 1913, and on said date re- 
presented to W. G. Lee, president of the Grand Lodge of the defendant, that, 
unless said claim for $2,000 was paid defendant would lose many of its members; 
that, if the defendant company and its officers had known at the time of the appli- 
cation of Frank Kreller for membership and certificate in Evergreen Lodge, No. 
81, at Fort Worth, that the applicant had in fact been a member of the lodge at 
Marion, Iowa, they could not and would not have admitted him to membership in 
the Evergreen lodge, and could not and would not have issued the certificate of 
insurance sued upon for the reasons (a) that the only way he could have again 
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become a member of the Brotherhood of Railroad Trainmen was to’ make appli- 
cation for reinstatement in the lodge at Marion, Iowa, and ¢b)) by reason of the 
fraud attempted to be perpetrated by said Frank Creller falsely claiming to have 
been killed. 

It is admitted and agreed to in the statement of facts that defendant issued 
its certificate of insurance sued upon in this case upon the life’of Frank Kreller, 
and that Frank Kreller is dead, and that his dues were paid in defendant’s order 
up to the date of his death on this certificate, and that proof of death was pro- 
perly furnished by plaintiff to defendant, and that the deceased, Frank Krellér, 
spelled his name on some occasions “Kreller” and upon some occasions “Creller” ; 
that said Creller deceased had previously been a member of the Mefendant’s F. T. 
Fox Lodge at Marion, Iowa, from October 1913, to Februray, 1914, and became 
expelled from said lodge on February 1, 1914, for nonpayment of dues. It was 
further testified to by W. J. Dyer, who qualified as an expert on writing, that the 
signature of “Frank Kreller” on the application, dated April 26, 1924, for the bene- 
ficiary certificate sued on, and on the supplemental application, and the signature 
of “Frank Everett Creller,” on the application dated September 29, 1913, at Mar- 
ion, lowa, were, in his opinion as an expert on handwriting, written by one and 
the same person; that the letter signed “William F. Miller,” dated at Russell 
Creek, Okl., December 29, 1913, and purporting to be witnessed by “A. L. Long,” 
and appearing to have been written upon the printed stationary of the Missouri, 
Kansas & Texas Railway Company, was signed by the same man, who signed the 
application for membership in the lodge at Marion, Iowa; that the man who 
signed the letter purporting to have been written and signed by Charles B. Seff- 
ler, dated at Smithville, February 2, 1914, was the same man who signed the ap- 
plication for membership in 1913, at Marion, Iowa. 

In the application for membership in the Grand Lodge of Brotherhood of 
Railway Trainmen, executed at Marion, Iowa, on the 29th of September, 1913, said 
applicant gave the date of his birth as the 8th day of December, 1886, while in the 
application made to the Evergreen Lodge at Fort Worth, April 26, 1924, he gave the 
date of his birth as December 8, 1892. There are other variances in the family his- 
tory which might be noted. 

Prentice Booth, witness for defendant, and general secretary and treasurer of 
the Brotherhood of Railroad Trainmen, testified that, when application for mem- 
bership or beneficiary certificate is presented or received by the Grand Lodge, such 
application is checked against the Grand Register to see if such person has ever 
heretofore been a member of the Brotherhood of Railroad Trainmen. It is found 
that a man by that name has been a former member, then his former application and 
any answers or statements made therein are checked against the application and its 
contents as presented later for another membership, but that, where the spelling of 
the name has been changed, such as “Frank Kreller” instead of “Frank Creller,” 
and the further statement is made that he has never been a member of the Grand 
Lodge of Brotherhood of Railroad Trainmen, it would be difficult to determine from 
the records whether the applicant had ever been a member of the defendant order 
or not. 

The application blank signed by Frank Kreller is, in part, as follows: 

“Application for Beneficiary Certificate to the 
Grand Lodge of the Brotherhood of 
Railroad Trainmen 

“I, Frank Kreller, hereby make application through lodge No. 81 for a bene- 

ficiary certificate, class D, $2,700, in the Brotherhood of Trainmen, and for that 


purpose make the following statements as the basis of the contract between said 
brotherhood and myself. 


“1. A. Post office address: Fort Worth, Texas, 1919, La. Ave. B. Occupa- 
tion: Switchman. C. Age: 31 years 4 months. D. Date of birth year: 1892. 
Month: Eighth of month Dec. E. My term of service as trainmen is——years 18 
months. F. Employed on M., K. & T. R. R. 

“2, A.‘Are you now a member of this brotherhood? No. Number of lodge,—. 
B. Have you ever been a member of the B. of R. B. or B. of R. T.? No. C. 
If so, when did you last belong? Where did you last belong? Lodge No—. D. 
Are you now insured? No. E. Give amount in each company or other organiza- 
H0Gi* as 


“Note—If formerly a member, give number and location of lodge, and as 





524 The Insurance Law Journal, Vol. 71 [Sept., 1928 


nearly as possible date your membership terminated. If expelled for nonpay- 
ment of dues a readmission card, F. 109%, must accompany or be furnished be- 
fore it can be considered by the G. S. & T.” 

In view of the testimony in the record that the insured, under the name of 
Frank Everett Creller, had formerly been a member of the Grand Lodge of 
Brotherhood of Railroad Trainmen, and in view of the fact that Frank Everett 


Creller, under the name of William F. Miller, had written a letter to the follow- 
ing effect: 


“Russell Creek, 12/29/1923. 

_ “I saw a man fall under the trucks of the Katy Limited one and one-half 
miles east of Rfissell Creek. I saw the wheels run over him and the body fell 
inside the rail. I later found pants, cap, book of rules and shirt covered with 
blood. In the book were written Frank E. Creller and in case of accident to 
notify B. R. T., secretary lodge 319, Marion, Iowa. I notified the agent and he 
wired the superintendent. But nothing was done till the next day about looking 
for him. I know he is dead, am of the opinion he was wound around the trucks 
and cut to‘pieces. Any service I can be in this matter would gladly help friend 
and brother lodge member. 

“Very Resp., William F. Miller. 

“Witness. A. L. Long. 

“Sworn to this day of December 30, 1923.” 

—and in view of the letter written by Frank Everett Creller, and under the name 
of Charles B. Sheffler, as follows. 
“Smithville, Texas, 2/6/14 

“Dear President—Mr. W. G. Lee. Will you please inform me why the 
claim of Frank S. Creller, member of 319 Marion, Iowa, who lost his life on No. 
10 at Russell Creek, Okla. on Dec. 29th and being not cared enough for by the 
company to look for him until 48 hours afterward. There is a trainmen here who 
seen him fall and said he reported it to the lodge and as his claim was never 
posted he is inclined to think that the insurance is no good and is taking quite a few 
members away by this. Please let me know what about this and will it be paid. 

“Your sincere friend and bro., 
“Chas. F. Sheffler, 
“Smithville, Texas.” 
—we hold that a jury would be justified in deciding that, when “Frank Kreller” 
stated that he had never been a member of the “B. of R. T.,” he knew what “B. 
of R. T.” meant, and he denied that he had ever been a member of that society 
in order to keep the officers thereof from investigating his previous member- 
ship and his actions with reference thereto. We do not feel that the trial court 
was justified in instructing a verdict for the plaintiff. For this error the judg- 
ment below must be reversed. Some of us are of the opinion that the evidence is 
so strong that the insured knew when he answered in his application that he 
had not been a member of the “B. of R. T.”, that he knew that those initials 
stood for “Brotherhood of Railroad Trainmen,” and that in answering such 
interrogatory in the negative he did so knowing that such answer was untrue, 
that it is our duty to reverse the judgment rendered in the trial court and here 
render judgment for appellant. But we have finally concluded to reverse the judg- 
ment and remand the cause, and it is so ordered. 

In Aetna Life Ins. Co. v. King, 208 S. W. 350, by the El Paso Court of 
Civil Appeals, writ of error denied, it is said: 

“A misrepresentation in the application for policy is declared by the courts 
to be material when knowledge of the truth, by the company, might reasonably 
have caused the company to refuse to issue the policy. 

The witness Booth testified that, if the officers of the brotherhood had known 
that “Frank Kreller” was one and the same person as hat of “Frank Everett 
Creller,” or that of “Chas. D. Sheffler,” or that of “William F. Miller,” at the 
time the application date April 26, 1924, for the beneficiary certificate sued upon, 
at the time the said application was made, they would not have issued the bene- 
ficiary certificate. See Clutter v. Wisconsin Texas Oil Com. (Tex. Civ. App.) 233 
S. W. 322, writ of error refused, in which the court said: 

“The settled rule, in respect to directing a verdict in favor of one of the 
parties on the evidence, is to give to the evidence its strongest probative force 
in favor of the ruling, so, if there is any evidence in favor of the party against 
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whom the instruction was given, it would be error. Such directed verdict can be 
proper only if under all the evidence and under all reasonable inferences there- 
from, as a matter of law, the party against whom the instructed verdict was 
ordered was not entitled to recover. It may be further tested by saying it is a 
queston ‘whether reasonable minds, viewing the evidence in its most favor- 
able light for the appellant, could have returned a verdict in his favor. If so, 
the court erred in directing the verdict.’” 

Judgment reversed, and cause remanded. 

On Appellant’s Motion for Rehearing. 

Upon further consideration, we have concluded that the judgment below 
should be reversed and judgment here rendered for appellant. The application sign- 
ed by Frank Kreller for admission in the lodge at Fort Worth, as well as that 
signed by him as Frank Everett Creller, for admission in the lodge at Marion, 
Iowa, had “Grand Lodge of the Brotherhood of Railroad Trainmen” printed in 
large type, capitalized, at the top of the page. It is admitted that Frank Kreller 
and Frank Everett Creller are one and the same person, and that Frank Kreller, 
going under the name of Frank Everett Creller, formerly belonged to the 
lodge at Marion, Iowa. Therefore it is practically impossible that, in making 
the application for membership in the Fort Worth lodge, the applicant did not 
know that “B. of R. T.” meant the Brotherhood of Railroad Trainmen, and that, 
in answering the question as to whether he had ever been a member of the “B. of 
ae “No,” he meant to say that he had never been a member of the appellant 
order. 

The appellant’s motion for rehearing is granted, and the judgment below 
is reversed, and judgment is here rendered for appellant. All costs are ad- 
judged against appellee. 


NATIONAL GRAND LODGE, LOYAL FRIENDS OF AMERICA. 
BENEV. ASS’N, v. WILSON. (No. 641) 
Court of Civil Appeals of Texas. Waco. April 12, 1928. 
Rehearing Denied May 17, 1928. 
16 Southernwestern Reporter (2d) 206. 

3. INSURANCE—IN SUIT ON BENEFIT CERTIFICATE SOCIETY HAD 
BURDEN OF SHOWING MEMBER HAD TUBERCULOSIS WHEN 
HE JOINED. 

In suit on certificate issued by benevolent society after death of member, 
where society sought to be excused from paymnt, issue of condition of health 
of deceased being defensive, held that society had burden of showing that, at 
time he applied for admission, and was received, he was afflicted with tuber- 
culosis, and that same continued thereafter, and ultimately caused, or proxi- 
mately contributed to his death. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

4. INSURANCE—IN SUIT ON BENEFIT CERTIFICATE, EVIDENCE 
HELD TO REBUT DEFENSE THAT MEMBER HAD TUBERCU- 
LOSIS WHEN HE JOINED. : ‘ } 
In suit on certificate issued by benevolent society, evidence held sufficient 

to rebut defense that member was afflicted with tuberculosis at time he ap- 

plied for admission to and was received as member of order, and that same con- 
tinued thereafter, and ultimately or proximately contributed to his death. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

5. INSURANCE—EVIDENCE DID NOT ESTABLISH AS MATTER OF 
LAW THAT MEMBER OF BENEVOLENT SOCIETY HAD TUBER- 
CULOSIS AT TIME HE WAS RECEIVED. 

In suit on certificate issued by benevolent society, testimony in support 
of contention that decedent was afflicted with tuberculosis at time he applied 
for admission to and was received as member of order, and that same continued 
thereafter, and ultimately caused, or proximately contributed to, his death, held 
not established by evidence as matter of law. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


Appeal from Navarro County Court; Warren Hicks, Judge. 
Suit by Willie Wilson against the National Grand Lodge, Loyal Friends of 
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America Benevolent Association. Judgment for the plaintiff, and defendant 
appeals. Affirmed. , “3 

J. S. Simkins, of Corsicana,’ for appellant. 

Davis, Jester & Tarver, of Corsicana, for appellee. 

_GaLLacHeER, C. J. This appeal is prosecuted by the National Grand Lodge, 
Loyal Friends of America, a ‘corporation, ‘appellant herein, from a judg- 
ment for the sum of $500 rendered against it in the county court of Navarro 
county in favor of Willie Wilson, appellee herein, as the beneficiary named in 
a membership certificate issued by appellant to Robert Wilson, now deceased. 
Appellant was incorporated as a yoluntary benevolent association without capi- 
tal stock under the provisions of article 1121 of the Revised Statutes of 1911. 
Its charter declares that its object is to combine negro males and females of 
sound bodily health, exemplary, habits, and good moral character, into a secret 
benevolent order. The organization of said association consists of a national 
grand lodge and local lodges called palaces. The laws of the order require 
applicants for membership to be in good health at the time they are accepted 
and received as members thereof. A local palace known as Silver Leaf No: 
205 was regularly instituted in Navarro county on or about December 3, 1924. 
Robert Wilson was duly accepted as a member thereof, and a membership 
certificate bearing that date was issued and delivered to him. Said certificate 
obligates the order, in event of his death in good standing therein, to pay 
death benefits amounting in the aggregate to $500 to appellee, the father of 
said member. Said Robert Wilson died on January 14, 1925. Just before his 
death appellant wrote a letter to him, and inclosed therein a check for $1.50, 
which it claimed was the amount received by it for or on account of his con- 
tribution to the benefit fund, and stated in such letter that appellant had learned 
that he was sick when his application was made, and that herefore the same 
could not be accepted. After the death of Robert Wilson, appellee returned 
said check to appellant. Appellant defended on the ground that the deceased, 
Robert Wilson, was not in good health at the time he applied for membership 
in the order and at the time he was accepted and received as a member thereof. 

The case was tried before the court, and judgment rendered against ap- 
pellant in favor of appellee for the sum of $500, with interest. 

Opinion. 

[1, 2] Appellant by its first proposition presents as ground for reversal the 
contention that the evidence conclusively shows that, at the time the certificate 
of membership sued on was issued to the deceased, Robert Wilson, he was 
then seriously afflicted with tuberculosis, from which disease he never recover- 
ed, and from which he subsequently died, contrary to the requirements of the 
order that applicants for membership must be at such time in good health. The 
finding of the court in favor of appellee being general, every issuable fact must 
be considered as found in his favor, if there is any evidence to support such a 
finding. In passing upon the sufficiency of the evidence to sustain each such 
finding, we must view the same in the light most favorable thereto, rejecting 
all evidence favorable to the opposite contention, and considering only the facts 
and circumstances which tend to sustain such finding. Hines v. Kansas City 
Life Ins. Co. (Tex. Civ. App.) 260 S. W. 688, 690, and authorities there cited. 
The deceased was a negro farm hand 29 years old. The testimony introduced 
dealt principally with his occupation and health during the last year of his life. 
During that year he worked for a Mr. Carroll, or on one of his farms. 

Mr. Carroll testified that he had known the deceased from childhood; that 
some time in October he carried him over to Dr. Curry’s office at Kerens; that 
deceased was complaining of hemorrhoids; that he got medicine for him for 
that trouble at that time; that Dr. Curry told him to let deceased rest, give 
him nourishing food, and not let him go back to work until he “got back on his 
feet”; that Dr. Curry did not tell him that deceased had tuberculosis, but “called 
it something else”; that he carried deceased to said doctor again just before 
Christmas; that Dr. Curry said he would not have known him, and to put him 
to work; that deceased picked cotton that fall, and did a man’s work; that, 
while he could not say that deceased did not have tuberculosis, he did not look 
like it; that before his death deceased was running a stalk cutter; that he got 
wet while hauling a load of corn, and took sick with what witness thought was 
pneumonia, and died within a week or ten days thereafter. 
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Appellee, Willie Wilson, testified that the deceased made a crop on Mr. 
Carroll's place during the summer of that year; that he was at the home of 
appellee in July, and that, if he was sick at that time, he did not know any- 
thing about it; that deceased came to his house in the latter part of October, 
and stayed there until he died; that he had opportunity to know the physical 
condition of deceased, having seen him every day during that time; that de- 
ceased was not, so far as he knew, sick a good while before he died; that up to 
to the time he got sick he was picking cotton; that just before he got sick he 
hauled a load of corn to town and got wet; that he then got sick and died in a 
little more than a week; that the doctor who attended him said he had pneu- 
monja. 

Will Black, another witness, testified that he had known deceased all his life, 
and had seen him from time to time, and never knew of his being sick until the 
attack of illness which caused his death; that for something like a month before 
he took sick he was picking cotton for Mr. Carroll; that he lived close to him, 
and that he could not have been down in bed during that time without his 
knowning it. The local palace was instituted by D. K. L. Knight, appellant’s 
deputy grand master, assisted by Mrs. Mattie Johnson. She is shown to have 
visited in the home of appellee, to have seen the deceased several times, and to 
have been in a position to observe his physicial condition. She took his appli- 
cation while he was at work in the field. While there is no direct testimony 
that Knight personally saw the deceased, there is testimony tending to support 
a reasonable inference that he did. He transmitted the application of the 
deceased for membership to the grand officers, and recommended its acceptance. 
He was still connected with the order at the time of trial. Neither he nor Mrs. 
Johnson testified. The physician who attended the deceased in his last illness 
and pronounced his disease pneumonia died before the trial. 

[3-5] There was expert testimony to the effect that pneumonia and tuberculosis 
were separate diseases; that tuberculosis would merely weaken the resistance in case 
of an attack of pneumonia, and that pneumonia proved fatal in many cases where 
no tubercular condition existed. The order did not require a medical examination of 
applicants for membership as a basis for admission. On the contrary, it advertised 
the absence of any such requirement as a feature calculated to attract applicants. 
Since the issue of the condition of the health of the deceased was a defensive one, 
the burden was on appellant to show that deceased, at the time he applied for 
admission and was received as a member of the order, was afflicted with tuberculosis, 
and that the same continued thereafter, and ultimately caused or proximately 
contributed to his death. Wright v. Federal Life Ins. Co. (Tex. Com. App.) 248 
S. W. 325, 326, par. 1; National Life & Accident Ins. Co. v. Kinney (Tex. Civ. App.) 
282 S. W. 633, 634. We cannot say that the entire evidence tending to rebut such 
defense was not sufficient, under the rule announced in Hines v. Life Insurance 
Company, supra, to support a negative finding on such issue. It is true appellant 
introduced the testimony of Dr. Curry to the effect that, when he examied deceased 
in October prior to his death, he found him in an advanced stage of tuberculosis, 
Said witness, however, further testified that, when he saw deceased just before 
Christmas, he was astonished at the condition he was in, and that his improvement 
looked miraculous. There was also expert testimony that such improvement indi- 
cated a possible mistake in the original diagnosis. 

[6, 7] The testimony in support of appellant’s contention did not establish the 
same as a matter of law. It was the province of the trial court, who saw the 
witnesses and heard them testify, to pass upon their credibility and the weight to be 
given to their testimony and to solve any conflicts therein. Roe v. Davis (Tex. Civ. 
App.) 142 S. W. 950, 952, 953, par. 4, affirmed 106 Tex. 537, 172 S. W. 708: Mitchell 
v. Walker (Tex. Civ. App.) 241 S. W. 1090, 1091, 1092; Burrows. v. Rust (Tex. Civ. 
App.) 44 S. W. 1019, 1021; National Bank of Garland v. Gough (Tex. Civ. App.) 
197 S. W. 1119, 1120, par. 1; Miller v. Himebaugh (Tex. Civ. App.) 153 S. W. 338, 
342. Since the trial court in this case found against appellant’s contention, and such 
finding is not without support in the evidence, said proposition is overruled. Waco 
Mutual Life & Accident Ass’n v. Hafferkamp (Tex. Civ. App.) 293 S. W. 250, 251; 
Home Circle No. 2 v. Shelton (Tex. Civ. App.) 85 S. W. 320, 323; Supreme Ruling 
‘of the Fraternal Mystic Circle v. Crawford, 32 Tex. Civ. App. 603, 75 S. W. 844 
845; National Life & Accident Ins. Co. v. Kinney, supra, pages 634, 635; Sociedad 
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Union Mexicana La Constructora v. De Orona (Tex. Civ. App.) 288 S. W. 1111, 
1112, pars. 4—6. 


os ‘Appellant’ s second and last proposition presented as ground for reversal is as 
ollows : 

“The trial court —_— in permitting the appellee to propound the following ques- 
tion.to the witness J. W. Hunt: ‘You undertook, after this claim was in the hands of 
attorneys, to. settle with Wilson on the outside, didn’t you?’ and overruling the 
appellant lodge’s objection that any statement as made by said witness was in the 
nature of a compromise statement, and was: not admissible for such purpose.’ 

[8, 9] .Appellant’s bill of exceptions on which this proposition is based shows 
that said question was propounded by counsel for appellee to appellant’s witness 
Hunt; that appellant objected on the ground stated; that the court overruled such 
objection; and that the witness testified in response, to said question, “I didn’t do it 
until atter we had refused to pay the claim.” It became necessary, in the considera- 
tion of appellant’s first proposition, to make a critical examination of the statement 
of facts. Such examination disclosed that no such evidence was included therein. 
On the contrary, said witness testified that appellant wrote a letter to appellee's 
attorneys, advising. them that, so far as it was concerned, they could enter suit. 
Said witness also denied that he had authorized Knight to tell appellee that, if he 
would get the case out of the hands of the lawyer, he would come down and make a 
public settlement of the claim. We find, therefore, a direct conflict between the bill 
of exceptions and the statement of facts. It has been repeatedly held that in such 
cases the statement of facts must control. Ramsey v. Hurley, 72, Tex. 194, 200, 12 
S. W. 56, 58; Wiseman v. Baylor, 69 Tex. 63, 67, 6 S. W. 743; 'A., T&S. FR. 
Co. v. Van Belle, 26 Tex. Civ. App. 511, 64 S. W. 397, 399 (writ refused) ; Smith v. 
Loftis (Tex. Civ. App.) 281 S. W. 604, 607.. While the ruling complained of as 
shown by the bill of exceptions was erroneous, we do not think such ruling would 
constitute reversible error, even if the bill were sustained by the statement of facts. 
There is sufficient competent evidence in the record to sustain the judgment, and 
there is nothing therein to indicate that the trial judge considered, or was in any 
way influenced by, such evidence in determining the issues involved in this case. Said 
proposition is overruled. Taylor v. Gossett (Tex. Civ. App.) 269 S. W. 230, 
231—234, and authorities there cited; Foster v. Spearman Equity Exch. (Tex. Civ. 
App.) 266 S. W. 583, 589, par. 10; Boyd v. Jancik (Tex. Civ. App.) 245 S. W. 770, 
772; Roach v. Crume (Tex. Civ. App.) 41 S. W. 86; Wilson v. Hunt (Tex. Civ. 
App.) 270 S. W. 263. 264; Davis v. Bowen (Tex. Civ. App.) 256 S. W. 621, 622. 

The judgment of the trial court is affirmed. 









































WHITE v. PACIFIC MUT. LIFE INS. CO. et al. 
MARCUSE v. WHITE et al. 
143 Southeastern Reporter 340. 

Special Court of Appeals of Virginia. May 24, 1928. 

3. INSURANCE—CORRESPONDENCE HELD TO SHOW ASSIGNMENT 
OF LIFE POLICY WAS MERELY SECURITY FOR INSURED’S 
INDEBTEDNESS TO ASSIGNEE, NOT TO CORPORATION IN WHICH 
ASSIGNEE WAS INTERESTED. 

In suit involving rights of parties in proceeds of insurance policy on life of 
deceased insolvent debtor, correspondence between insured and assignee of policy 
held to show that assignment was merely security for insureds indebtedness to 
assignee personally and was not intended also to secure his indebtedness to corpora- 
tion in which such assignee was one of principal owners. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


4. INSURANCE—CREDITORS HAVE NO RIGHTS IN PROCEEDS OF 
INSOLVENT’S LIFE POLICY BEYOND INSURANCE PURCHASED 
baie WITHDRAWN FROM ESTATE AFTER INSOL- 
Creditors have no rights in proceeds if insolvent debtor’s lift insurance policy 

beyond premiums withdrawn from debtor’s estate during his lifetime and after he 

became insolvent to pay for insurance, and difference between premiums paid after 
insolvency and face of policy do not inure to benefit of creditors. 


(For other cases, see Insurance, Dec. Dig. § 590.) 
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6. INSURANCE—WHERE. INSOLVENT ASSIGNED LIFE POLICY TO 
SECURE DEBT IN EXCESS OF CASH SURRENDER VALUE, INSUR- 
ANCE MONEY IN EXCESS OF SECURED DEBT HELD PAYABLE TO 
INSURED’S WIFE. 

Where insolvent insured debtor assigned his life insurance policy to secure debt 
in excess of cash surrender value plus portion of last premium paid during 
insolvency contributing to make up such cash surrender value, held that balance of 
insurance money in excess of debt secured by policy was payable to insured’s wife 
as equitable assignee of excess to exclusion of claims of other creditors. 

(For other cases, see ‘Insurance, Dec. Dig. § 590.) 

Error to Circuit Court, Buckingham County. 

Suit by Kate W. White against the Pacific Mutual Life Insurance Company, 
Milton E. Marcuse, and others. From the decree, Kate E. White individually and 
defendant Marcuse bring error. Modified and affirmed. 

Watkins & Brock, of Farmville, and Alfred J. Kirsch, of Richmond, for 
Pacific Mut. Life Ins. Co. and others. 

Alfred J. Kirsch and Wendenburg & Haddon, all of Richmond for Marcuse. 

A. B. Dickinson, of Richmond, and Watkins & Brock, of Farmville, for White 
and others. 

McLemore, J. This is an appeal from a decree of the circuit court of Buck- 
ingham county in which the rights of the respective litigants to the proceeds of an 
insurance policy on the life of H. M. White were ascertained and decreed. 

Petitions for appeals were filed by Kate E. White, widow of H. M. White, and 
by M. E. Marcuse, a creditor of the decedent, and were allowed in each case. Asa 
discussion of the question raised in one of the petitions will necessarily involve those 
raised in the other, they will be considered and disposed of in one opinion. 

On July 11, 1917, H. M. White applied for, and there was issued to him by 
Pacific Mutual Life Insurance Company, a policy for $5,000, payable to his estate 
at his death. In the policy was a clause giving the insured the right to “designate a 
new beneficiary, reserving the right of revocation, by filing written notice thereof 
at the home office of the company accompanied by this policy for suitable indorse- 
ment thereon.” 

M. E. Marcuse, who had been indorsing paper for White, or issuing his own 
notes for White’s accommodation to the extent of $2,100 as of May 3, 1919, had 
White assign to him the $5,000 policy heretofore referred to; said assignment being 
‘approved by the company, and the policy retained by Marcuse until the death of the 
assured October 15, 1925. 

On September 26, 1925, White addressed to Marcuse the following letter: 

“Dillwyn, Va., September 26, 1925. 

“Mr. M. E. Marcuse, Pres. Bedford Pulp & Paper Co., Inc., Big Island, Va.— 
Dear Mr. Marcuse: I have teceived from Bob the insurance policy, and the loan 
value on it is $1,085.00. This I am going to apply for, but the policy has to go to 
California and back and I do not know when it will get here. Wont you please 
write me a letter and state very frankly that should this policy become collectable 
that you will see that Mrs. White gets the remainder of the policy after notes you 
have loaned me are paid, 

“Things are in bad shape just at present, and I certainly wish it were possible 
to allow me to go to shipping pine wood again. I am not at all well and can’t help 
from being despondent when things go against me like they have been going against 
me most of this year. 

“Yours very truly, 
“[Signed] H. M. White.” 

To which Marcuse replied as follows: 

“Big Island, Va., Sept. 27th, 1925. 

“Mr. H. M. White, Dillwyn, Virginia—Dear Mr. White: I have yours of the 
26th and am sorry that you seem to be so depressed in spirits. Of course, I am 
from the experience through which I have just passed. 

“I want you and Mrs. White to know that the policy you are carrying for my 
benefit is to cover indebtedness incurred for you and by you and any balance that 
arises over and above those amounts will be paid to Mrs. White after all notes I have 
loaned to you are paid. 


“Of course, I would have done that anyway without any suggestion on your 
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part. I trust, however, that day of collection on the policy will be long deferred, 
“With very kind regards, I remain, 
“Sincerely yours, 
“[Signed] Milton E. Marcuse.” 

At the bottom of the letter there is appended, in the handwriting of Mr. White 
(in pencil): “After Mr. Marcuse personal notes loaned me are paid there should 
be fully $2,500 to go to Mrs. White.” This letter in some unexplained manner was 
in possession of Mr. Marcuse and was by him introduced in evidence as a part of 
his deposition. 

The Marcuse brothers were the principal owners of two corporations, Bedford 
Pulp & Paper Company, Inc., and Bedford Timber & Land Corporation, with both 
of which corporations decedent had been dealing for some time, and at his death 
appears to have been indebted to the pulp company in the sum of $58,000, and to 
the timber company in the sum of $4,400, which latter amount had its origin in notes 
of the company loaned by M. E. Marcuse, president, to White, as accommodation 
paper. 

The bill in this cause was filed by Kate E. White, widow, setting out, in sub- 
stance, the facts above outlined, and asking the chancellor to decree to her the 
proceeds from the policy of insurance after paying to Marcuse the $2,100 due him, 
and to secure which the policy was by him being held. 

The same Kate E. White, administratrix of H. M. White, deceased, filed her 
answer, denying the conclusions of the bill, and asserting her right as administratrix 
to receive and distribute among the creditors the amount remaining after the pay- 
ment of the $2,100 for which the policy was pledged. 

The answer of M. E. Marcuse, in addition to the admitted debt due him of 
$2,100 claims the remainder of the policy under the original assignment, supported 
by a verbal agreement that the debt due the timber company of $4,400 should be 
protected in so far as the proceeds from the policy were sufficient for that purpose; 
i. e., that he was holding the same as a for the amount due him personally 
and the amount due Bedford Timber & Land Corporation: as well. 

There were at the time of his death other policies on the life of White which 
were held by Bedford Pulp & Paper Company upon which as much as $15,541 had 
been collected at the time this case was heard in the circuit court. 

At the time of White’s death, October 15, 1925, the $5,000 policy was held by 
Marcuse, and upon it was the following indorsement: 

“On written request of the insured hereunder, the beneficiary in this policy is 
hereby changed to Milton E. Marcuse, should he survive said insured, otherwise to 
the insured executors, administrators or assigns. 

“It is understood and agreed that the right to change the beneficiary at any 
time hereafter, in the matter and form provided in the policy, is reserved by the 
insured. 

“Dated May 3, 1919. s F 

“The Pacific Mutual Life Insurance Company of California. 

“George I. Cochran, President.” 

Upon the hearing of the cause on the merits, the learned chancellor entered the 
following decree, from which these appeals have been granted: ; 

“This day this cause came on by consent of all parties by counsel to be heard, in 
vacation, on the 15th day of November, 1926, on the bill, on the answer of Kate 
White, administtatrix of H. M. White, on the answer of Milton E. Marcuse, filed 
this day by leave of court, and on the depositions of witnesses, and was argued by 
counsel. ‘ on : f 

“On consideration whereof, and the court being of opinion that the policy 0 
$5,000 on the life of H. M. White, in the Pacific Mutual Life Insurance Company, 
was assigned to Milton E. Marcuse as collateral security for the personal indebted- 
ness of the said White to the said Marcuse amounting to $2,100, and that the said 
Marcuse is entitled to that amount, out of the proceeds, but that such assignment 
was only as collateral security for such personal indebtedness, and he has no right 
to hold the proceeds of said policy for any other purpose, or to any other extent, 
and doth so decide, adjudge, order, and decree. 7 

“And the court is further of opinion that the correspondence between Milton E. 
Marcuse and H. M. White creates an express trust as claimed in the bill and would 
constitute a valid equitable assignment of the property in question, if such a pro- 
ceeding were not in contravention of the statutes against fraudulent and voluntary 
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transfers. But the court is further of the opinion that such transfer was voluntary 
and void as to existing creditors under the statute, and doth so decide, adjudge, 
order, and decree. = 

“And the court doth further adjudge, order, and decree that the balance of the 
proceeds of said insurance is an asset of .the estate of H. M. White, deceased, 
and doth adjudge, order, and decree that Milton E. Marcuse-do pay Kate M. White, 
administratrix, or to Watkins & Brock, her attorneys, the sum of $2,878.61 in the 
hands of the said Milton E. Marcuse in excess of the $2,100 to which he is entitled, 
and that the Pacific Mutual Life Insurance Company do pay the balance of the 
proceeds of the said policy to Kate E. White, administratrix of H. M. White, or to 
Watkins & Brock, her attorneys. wt 2 

“And the court doth adjudge, order, and decree that Kate E. White, adminis- 
tratrix of H. M. White, do recover her costs in this behalf expended.” 

The petition of M. E. Marcuse brings up for review that portion of the decree 
which decides that he can only apply so much of the proceeds of the policy as was 
required to pay off the direct obligations of the decedent to petitioner, namely 
$2,100. The effect of this decree is to reject the contention of Marcuse that he was 
to hold the policy as security for any debt due by White to Bedford Timber & 
Land Corporation, and this is therefore one of the vital issues in the case, for, if 
the court erred in this particular, then the other questions presented by the pleadings 
would be academic, as all of the money arising from the policy after paying the 
$2,100 would be consumed in reducing the indebtedness of $4,400 admittedly due to 
the said company. 

The purpose for which this policy was assigned thus becomes :an important 
inquiry. That it was placed in the hands of Marcuse as security for a debt or debts 
is conceded. As to any verbal agreement between the parties at the time of its 
assignment or afterward, we have the testimony of M. E. Marcuse, I. J. Marcuse, 
and Robert E. Winfree, the auditor for the Marcuse interest. White, the other 
party to the contract attempted to be set up, is dead. 


Section 6209 of the Virginia Code reads: 

“In an action or suit by or against a person who, from any cause, is incapable 
of testifying, or by or against the committee, trustee, executor, administrator, heir, 
or other representative of the person so incapable of testifying no judgment or 
decree shall be rendered in favor of an adverse interested party founded on his 
uncorroborated testimony; and in any such action or suit, if such adverse party 
testifies, all entries, memoranda, and declarations by the party so incapable of testi- 
fying made while he was capable, relevant to the matter in issue, may be received 
as evidence.” 

[1] In order to establish the contract contended for there must be disinterested 
testimony pointing with reasonable certainty to, and corroboration of, the material 
evidence given by the interested witness or witnesses. 

As was said by Burks, J., in Burton v. Manson, 142 Va. 500, 129 S..E. 356: 

However it may be stated as an abstract rule, that “corroborative evidence,” 
under this section, “is such evidence as tends in some degree, of its own strength 
and independently, to support some essential allegation or issue raised by the 
pleadings, testified to by the witness, whose evidence is sought to be corroborated, 
which allegation, if unsupported, would be fatal to the case.” 


[2] The evidence of the corroborating witness Winfree is most inconclusive and 
unsatisfactory. We quote from his testimony: 


“Q. You said you had this policy in your possession? 
“A. Yes. ; 

“Q. From whom did you get it? 

“A. Mr. Marcuse. 


“QO. You were not present when Mr. White turned the policy over to Mr. 
Marcuse? 


“A. I may of may not have been. I was present at four out of five confer- 
ences between Mr. White and Mr. Marcuse in the discussion of their financial 
arrangements, and at the time the policy was delivered to me I may have been in the 
office and taken it from Mr. Marcuse’s hands in Mr. White’s presence. 
sure of that, because there were so many conferences that it would be hard to place 
any distinct one as to what absolutely happened on any one occasion. 

“Q. So you have no independent recollection at all of what Mr. White said to 


I am not 
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Mr. Marcuse at the time of the delivery by Mr. White of this policy of Mr. 
Marcuse? 

“A. I have this recollection, that Mr. Marcuse gave me the policy to keep for 
him, and Mr. White stated to me the same day, possibly not in the conference, that 
this policy was collateral for his indebtedness. 

“Q. To Mr. Marcuse? 

“A. Yes. 

“Q. That did not include any indebtedness of Mr. White’s to the Bedford 
Timber & Land Corporation? 

“A. I assume that it did, because my understanding was that Mr. Marcuse in 
a transactions was liable for the notes of the corperation which he loaned to Mr. 

ite.” 

This we think falls short’ of pointing to and supporting with reasonable cer- 
tainty the testimony introduced by the claimants, and to establish which is essential, 
if their contention is to prevail. 

[3] In reaching this conclusion, we have left out of consideration for the 
moment the letter of September 26, 1925, from White to Marcuse and the latter’s 
reply of September 27th, heretofore referred to in this opinion. From this correspond- 
ence it seems to us quite clear that both parties thought White had an equity in the 
policy at the time they were written, and it is equally as ctertain that, had the parties 
at that time had in mind the debt of $4,400 due to Bedford Timber & Land Corpora- 
tion, they would have known there was no equity for White’s wife, and the letters 
would have been idle gestures. We think, therefore, that the decree as it dealt with 
this phase of the case was without error. 

[4] The decree appealed from was also correct in holding that the “correspond- 
ence between Milton E. Marcuse and H. M. White creates an express trust as 
claimed in the bill,” Watson v. Brunner, 128 Va. 600, 105 S. E. 97; 26 R. C. L. p. 
1194, but we are of the opinion the learned chancellor is in error in decreeing under 
the facts here presented, that the surplus, after paying to Marcuse the $2,100 to 
which he was clearly entitled, should be paid to the administratrix of H. M. White, 
for distribution among his general creditors. 

This was an ordinary life policy, with premiums payable annually so long as 
the assured lived. He could discontinue payments at any time, and his interest in 
the policy would thereby cease, but with this proviso, that, after certain annual 
payments had been made, he could take a paid-up policy payable at his death, or 
could surrender the policy for a stipulated cash consideration. Naa 

At the time of the equitable assignment made for the benefit of his wife, 
September 26, 1925, the policy had a paid-up insurance value of $1,520, for which 
White had paid in premiums $2,572.35, and its cash surrender value was $1,085. 
The policy was issued July 11, 1917. : 

The record does not inform us of the time when White became insolvent, 
further than an admission that this condition did exist in September, 1925, and the 
equitable assignment of the policy for the benefit of the wife was voluntary as to 
existing creditors, and is void under section 5185 of the Code, provided it is such 
property as is covered by the provisions of said section. 

This is the most difficult question presented by the pleadings of the cause, and 
we believe the precise question has not before been passed upon by the Supreme 
‘Court of Appeals. 

Mr. Lile, in his Notes on Equity Jurisprudence (1921) pp. 156 and 157, under the 
heading, “Life Insurance—Payment of Premiums by Insolvent Debtor,” says: 

“The doctrine of the text that an insolvent debtor may insure his life for the 
benefit of his wife or family, and pay the premiums out of his earnings or otherwise, 
without giving just cause of complaint to his existing creditors, while sustained by 
respectable authority, seems to have its foundation rather in judicial sympathy for 
the wife and children than in any sound principle of equity. The payment of, such 
premiums, while insolvent, is manifestly a voluntary transfer of property without 
providing for existing debts, and seems clearly within the terms of the statute. We 
have already seen that, if the insolvent settles houses and lands, or money, of 
securities, directly upon his wife, when not bound thereto by antenuptial contract, 
equity will let in existing creditors upon the property. No difference is perceived 
where he settles an insurance policy upon her, and devotes money which should go 
to his creditors to the payment of premiums on the policy. 

“In Virginia it is stated that, under our statute of voluntary conveyances, 
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premiums thus paid on a policy of insurance for the benefit of another are within 
the purview of the statute, and that existing creditors of the insured may subject 
the proceeds of the policy after death of the insured, to the extent of the premiums 
so diverted and within the period permitted by the statute of limitations (five years 
in Virginia, in the case of a purely voluntary conveyance).” 

Stigler v. Stigler, 77 Va. 163, is authority for the proposition stated by Mr. 
Lile. Lewis, P., speaking for the court, says: 

“In this case each of the policies was intended as a gift to accrue to the 
beneficiaries therein named. When the premiums on them were paid, the insured 
was indebted. The obvious intent of the statute is to invalidate as against existing 
claims of creditors every gift or voluntary assignment of the debtor’s property, 
without regard to its object or the form in which it is made. It is plain, therefore, 
that to the extent the means of the insured were withdrawn from Creditors and 
applied to the payment of premiums on the policies in question, the payments were 
void as against creditors, and that they were entitled to have the sums so paid 
applied to the discharge of their claims, out of the proceeds of the policies.” 

From these authorities the conclusion is irresistible that creditors in the instant 
case have no rights as respects the proceeds from the policy beyond the premiums 
withdrawn from decedent’s estate in his lifetime (and after he became insolvent) in 
order to purchase the insurance. Beyond this, decedent has done his creditors no 
wrong, and his assets have not been diverted to their hurt. His estate must pay 
back the premiums, if at all, because when he paid the premiums he was using his 
creditor’s money—money which they had the right to demand should be paid on 
their debts. As to the difference between the premiums paid after insolvency and 
the face of the policy, he was gambling for the benefit of his family with the prob- 
abilities of death, and, whatever the result, creditors have no just grounds of 
complaint. 

[5] While the cash surrender value of a policy of insurance may be reached 
by creditors and applied by proper process to the payment of obligations, where it 
has been assigned in contravention of section 5185 of the Code, other than this, the 
interest of the assured cannot ordinarily be subjected, the reasons for which are 
well stated in Boisseau v. Bass, 100 Va. 207, syllabus, 40 S. E. 647, 57 L. R. A. 
380, 93 Am. St. Rep. 956: 

“The interest of an assured in a policy on his life which has no present market 
value, but is dependent for its continued existence on voluntary payments to be 
made in the future by the assured, is not such an interest or estate as can be 
reached by a fieri facias. It is immaterial that the assured, in a given contingency, 
is allowed to surrender his policy and take in lieu thereof a paid-up policy for a 
different amount. This would involve the making of a new contract, and, ordin- 
arily, a creditor can only subject the interest of his debtor in existing contracts. A 
debt which has a present existence, although payable in the future, may be subjected 
to the lien of a fieri facias, but not a debt which rests upon a contingency which 
may or may not happen, and over which the court has no control.” 

See Combs v. Hunt, 140 Va. 627, 125 S. E. 661, 37 A. L. R. 621; Fentress v. 
Rutledge, 140 Va. 685, 125 S. E. 668. 

So much for the principles of the law involved in the pleadings of the cause. 
We oO“ now to the application of the principles to the facts as shown by the 
record. 

[6] On October 15, 1925, this policy had a cash surrender value of $1,085, and to 
that extent White was possessed of an estate, to which his creditors had the right 
to resort, in preference to his wife. This sum was created by the withdrawal from 
his estate of annual premiums spread over the years from July, 1917, to July, 1925, 
but up to this last premium we have no evidence that White was insolvent, and 
therefore cannot say that the costs of carrying the insurance was at the expense of 
the creditors. If we assume that the last annual premium of $316.50 was paid after 
White became insolvent, then this amount contributed its part ($132.72) in making 
up the cash surrender value of $1,085. By this process there is apparently a loss to 
the creditors of the difference between $316 and $132, or $184, which is consumed 
in carrying the risk for 12 months. Adding this to the cash value of the policy, and 
we have $1,085 plus $184, or $1,269, as the utmost amount applicable to the payment 
of decedent’s debts. 

White offended against no law of this state when he used this policy to secure 
an indebtedness to Marcuse to the exclusion of other creditors. He had in it at the 
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time of the assignment for the benefit of his wife $1,269, which we have seen should 
be applied toward the payment of his debts. By the Marcuse assignment $2,100 
instead of $1,269 was so applied, and therefore that part of decedent’s estate to 
which creditors had a right to resort, and considerably more, has been ‘so ‘applied. 

The court is therefore of the opinion that Milton E. Marcuse, after deducting 
$2,100 and such interest as may be due thereon, should pay over to the widow of 
H. M. White the balance in his hands collected on account of said policy, and that 
the Pacific Mutual Life Insurance Company should pay to her the balance due on 
said policy remaining in its hands, and that she should recover her costs by her 
expended. 

Decree modified and affirmed. 


METROPOLITAN LIFE INS. CO. v. BOTTO. 
Supreme Court of Appeals of Virginia. June 14, 1928. 

143 Southwestern. Reporter 625. 

6. INSURANCE—SUFFICIENCY OF PROOF OF DEATH AS CONDITION 
PRECEDENT TO ACTION ON LIFE POLICY IS FOR COURT. 
Determination of the sufficiency of proof of death as a condition precedent to 

right of action on life policy is for the court. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Error to Law and Equity Court, Part 2, of City of Richmond. 

Action by Mary L. Botto against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Wellford & Taylor, of Richmond, for plaintiff in error. 

Thos. A. Williams, of Richmond, for defendant in error. 

CAMPBELL, J. Mary L. Botto, plaintiff in the court below, filed her notice of 
motion to recover the sum of $1,000, alleged to be due her as beneficiary under a 
policy of insurance issued by the Metropolitan Life Insurance Company upon the 
life of her husband, William .Joseph Botto. There was a trial by a jury, which 
found a verdict for the plaintiff, and judgment was entered thereon by the court. 

The facts relied upon by the plaintiff, as shown by the record, are as follows: 

The plaintiff, Mary L. Botto, was the wife of William J. Botto, insured by the 
defendant in the amount of $1,000, and beneficiary under the said policy. On 
January 5, 1919, Sunday, the insured, dressed in his usual working clothes as a 
lineman, with his tools and the spikes on his feet as an electrical worker, bade his 
family good-bye to go back to his work in North Carolina. One of his little 
daughters was to have a birthday four days thereafter, and he promised to bring 
her a pony on his return home. He left his family in the best of spirits, and the 
family relations between wife, husband, and children were entirely perfect. The 
insured was under no financial stress or trouble, nor was there any other cause for 
not returning home, or not giving some account of his whereabouts. Upon bidding 
‘his family good-bye, he left to go to his work in North Carolina, and from that 
time on his wife and children heard no word of his whereabouts, received no 
information from any source. All premiums were promptly paid upon the policy 
of insurance, and it was in force at the time this suit was instituted. All due and 
‘proper inquiries and investigations were made by and with the aid of proper 
authorities, in an effort to locate the insured, but without success. 

The plaintiff employed counsel, and, on January 21, 1926, more than seven years 
after the disappearance of William Botto, the insured, defendant was requested to 
furnish blanks for proof required by the policy to be filed with the defendant. Again, 
on May 21, 1926, defendant was requested to furnish said blanks, which it refused 
to do. On January 21, 1927, defendant was again requested to furnish said blanks, 
and refused to do so. Suit was filed in March, 1927, by the plaintiff against 
defendant. 

The defendant introduced as witnesses in the trial Thomas Botto and Mrs. 
Margaret Hirshberg, brother and sister of the insured, who testified that the insured 
was seen alive by them in the year 1925. 

To determine the correctness of the judgment of the lower court requires a 
consideration of section 6239 of the Code of 1919, as amended. Michie’s Code 1924, 
§ 6239. The pertinent part of this statute is as follows: 


“If any person, who shall have resided in this state, go from, and do not return 
to the state for seven years successively, he shall be presumed to be dead in any 
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case wherein his death shall come in question, unless proof be made that he was 
alive within that time.” 

Plaintiff bases her right to recover upon the presumption of death, arising out of 
the statute, after an absence from the state for a period of over seven years, without 
any tidings from the insured. The contention of the defendant is that the presump- 
tion of death is rebuttable, and that it has fully met this presumption by the introduc- 
tion of evidence that the insured was alive during the seven-year period. 

In Evans v. Stewart, etc., 81 Va. 738, it is held that a person who absents 
‘himself from the state for over seven successive years is presumed to be dead, and 
the party asserting he is living must prove it. 

In Magness v. Modern Woodmen, 146 Iowa, 1, 123 N. W. 169, it is said: 

“The presumption of death from long absence is, of course, not conclusive; but, 
when it is shown to have continued for seven years or more unaccompanied by 
circumstances which reasonably account for his disappearance on a theory not 
involving his death, it becomes sufficiently strong to cast the burden of rebutting it 
upon the party asserting the continuance of life. 3 Elliott’s Evidence, §2010; 1 
Greenl. Evidence, §41; Cowan v. Lindsay, 30 Wis. 589. Slight evidence may 
\sometimes be sufficient to rebut the presumption of death; but ordinarily it is a 
question for the triers of fact to determine whether the presumption shall prevail. 
In short, the circumstances both for and against the theory of death are to be taken 
into consideration, and therefrom the truth arrived at as nearly as may be possible 
under the established rules of law governing the adjudication of disputed facts.” 

[1] In our opinion, the plaintiff upon whom rested the burden of meeting the 
statutory requirements has successfully borne the same. Upon the close of the 
plaintiff's case, had the defendant been content to submit the case to the jury, there 
could have been but one result—a verdict for the plaintiff—upon which the court 
would have been warranted in entering judgment. The same result would have 
followed if a demurrer to the evidence had been interposed by the defendant. 

[2, 3] To overcome the presumption of death, after continued absence for a 
period of seven years, the burden was upon the defendant to introduce proof 
satisfactory to the jury that during the seven-year period the insured was alive. 
This the defendant claims to have done. Let us, therefore, look to the evidence 
to ascertain if the jury were warranted in finding a verdict contrary to it. 

Thomas Botto, a brother of William J. Botto, the insured, testified that he saw 
the said William J. Botto twice in the year 1925, at an address on Pearl street in the 
city of Baltimore; that on both occasions the said William J. Botto was in good 
health; that he had never had inquiry made of him by Mrs. Mary L. Botto, or any 
one in her behalf, as to the whereabouts of said William J. Botto, and that he did 
not volunteer any information to Mrs. Mary L. Botto, for the reason that she was 
not on good terms with him or his family; that, had he been asked by her anything 
about William J. Botto, he would have furnished the information requested; that, at 
the time of his father’s death in 1923, an attempt had been made to locate William 
J. Botto, which was unsuccessful; and that said William J. Botto was not present at 
his father’s funeral. 

On cross-examination, Thomas A. Botto testified further that he did not tell 
William J. Botto’s wife that he had seen Mr. Botto in Baltimore in 1923 or in 1925, 
or tell any one outside of the family this fact; that his father died in 1925, on 
Thanksgiving Day, and that William J. Botto did not attend the funeral of his 
father. He further testified on cross-examination that the second time he saw 
Botto in Baltimore was on Pearl street; he thought it was 204 or 402 (he thought 
204). When he was asked what Botto was doing he said he was not doing anything; 
that he was dressed pretty well and looked all right, clean shaven; and that he was 
sure that it was his brother William. When asked why he did not notify William 
J. Botto’s wife of these facts, he stated that “she did not speak to me, or have 
anything to do with me, and I did not have anything to do with her.” He was 
asked if he was not the uncle of William J. Botto’s two little girls, and if he did 
not have interest enough in them to report this matter, if it were true, to the 
children or their mother, and he stated he did not. He further testified that he 
could not tell what William J. Botto was doing in Baltimore. When asked why 
William J. Botto did not come to his father’s funeral, if he was alive, this witness 
said he could not tell why. He stated that 204 Pearl street was a restaurant in 
front, and that he stayed with William J. Botto three or four hours. 

Mrs. Margaret Hirshberg then testified that she was the sister of the insured, 
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William J. Botto; that she resides at No. 2401 East. Grace street, and was residing 
there at the time her brother William J. Botto, left.on January 5, 1919, and that he 
then resided at No. 2516 East Grace street; that early in the year 1925 she received 
news through a friend that her brother, William. J. Botto, was desperately ill in the 
city of Baltimore; that she went there to see him; that she stayed in Baltimore 
about two weeks, and saw him several times; that the report as to his severe illness 
was not correct; and that when she saw him he was in good health, and was living 
on Pearl street, she thought 204 or 208, she had forgotten which; that she had not 
furnished information to Mrs, Botto, but would have had Mrs. Botto approached 
her and asked for same; that she received a letter from Mrs. Botto’s lawyer 
inquiring as to the whereabouts of the said William J. Botto, and that she answered 
said. letter, stating that she had seen him alive in the early part of the year 1925; 
that no further inquiry was made of her in this connection, and that she and Mrs, 
Botto were not on good terms; that she had received a letter from her brother 
about three months ago. 

On cross-examination, Mrs. Hirshberg stated that at the time she saw her 
brother at the address on Pearl street she did not go into the house, which in front 
was a restaurant, but that her brother saw her when she approached the building, and 
came out to meet her, and that they stood on the corner and talked. She stated 
that she got her information as to his whereabouts from somebody at Curtis Bay; 
that he had lived at Curtis Bay; and that the people there told her where to find 
him. She further stated that she had a friend living in Baltimore, Mrs. Richard 
Townsend, P. O. R. F. D. No. 6, Baltimore. She stated further that she did not 
give this information to plaintiff because plaintiff had not requested it of her. She 
was asked who else besides the family knew anything about where Botto lived, and 
answered, “Many of his friends,” but she apparently could not name one who did 
know. She further said that she did not advise Mrs. Mary J. Botto, the plaintiff, 
or her children, that she had communicated with William J. Botto, or that William 
J. Botto had. communicated with her. She was asked if she was not the aunt of 
his two little girls, and she admitted that she was, and was asked if she did not 
have enough interest in them to advise them of his whereabouts, and she said she 
did not. This witness admitted that she had not given any person his address, or 
given the information to his wife and children. 

After so long a-separation from their brother, the meeting described by these 
two witnesses seems grotesque. Neither of them could tell his correct address, his 
occupation, or repeat one word that would throw light on the question of his dis- 
appearance. As far as the record shows, this brother and sister did not communicate 
the fact of their brother’s presence in Baltimore to anyone. Mrs. Hirshberg, 
during her examination, stated that she had received a letter from the insured about 
three months prior to the trial. This letter, properly authenticated, would no doubt 
have settled the question in issue, but it was not produced or its absence accounted 
for. Both Botto and Mrs. Hirshberg testified that they were not on “speaking terms” 
with the plaintiff. This fact the jury had a right to consider in determining whether 
or not they were biased or prejudiced. 

In addition to the two witnesses mentioned, the defendant introduced Frank 
Richeson, who testified that he is a notary public in the city of Richmond, Va., and 
was such November 3, 1919; that on that day a man was introduced to him in the 
city of Richmond-as William J. Botto, and that he then, at said man’s request, as 
notary public, took an acknowledgment of his signature to a paper writing then and 
there produced; that he did not personally know William J. Botto, but that his 
certificate of acknowledgment which was on the paper produced was genuine. 

In rebuttal, the plaintiff testified that the purported signature of her husband 
on the assignment was not his signature. No sur-rebuttal evidence was offered by 
the defendant to sustain the alleged signature—a pregnant circumstance when it is 
shown by the record that the brother and sister of the insured were shown the 
alleged signature in the presence of the jury, and were not called as witnesses to 
sustain it. 

There is another consideration which no doubt influenced the verdict of the 
jury. Introduced in evidence was a letter, dated February 10, 1927, written by the 
assistant secretary of the defendant to counsel for plaintiff, which contained this 
language : 

awe have your letter of January 21 regarding the above case. ¥ a 

“The home office inspector to whom we delegated this case for investigation 
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last summer after calling at your office with regard to it, located and interviewed the 
insured under the policy who: readily admitted his identity. In view of this develop- 
ment, there is no presumption of death.” 

Also a letter dated February 21, 1927, written by the assistant secretary to the 
counsel for plaintiff was introduced, which is as follows: 

“Replying to your letter of February 21. 

“We are not aware that we are under obligation to disclose to you the where- 
abouts of the insured or where our inspector saw and conversed with him. Our 
efforts to locate him involved considerable expense. We believe that similar investi- 
gation on your part may result as successfully. 

“We see no reason to modify the advice previously communicated to you that 
there is no presumption of death in this case.” 

[4] It was in the power of the defendant to have established the truth of 
these statements by the introduction, as a witness, of the agent who “had located 
and interviewed” the insured. From its failure to produce this witness, or to 
account for his nonproduction, the jury were warranted in drawing the conclusion 
that the witness, if produced, would not support the allegations contained in the 
letters. Chahoon’s Case, 20 Grat. (61 Va.) 742. 

[5] While the defendant practically concedes that the jury are the triers of 
fact, it is most strenuously urged that they are bound by the testimony of their 
unimpeached witnesses. It is true as a general proposition that the evidence of 
an unimpeached witness, if not inherently incredible, should be believed; but the fact 
that a witness has not been impeached—employing the term in its common accepta- 
tion—is now conclusively binding upon the jury. The jury are the judges of the 
credibility of the witness, and they have the right to determine from his appearance 
on the stand, his manner of testifying, his candor and fairness, his contradictions, if 
any, what weight shall be given to his evidence. Horton’s Case, 99 Va. 855, 38 S. E. 
184. 

In Wigmore on Evidence, § 2034, it is said: 

“The mere assertion of any witness does not of itself need to be believed, 
even though he is unimpeached in any manner; because to require such belief 
would be to give a quantitive and impersonal measure to testimony.” 

In Charleston Ins., etc., Co. v. Corner, 2 Gill (Md.) 411, the syllabus of the 
case states: 

“The jury have the power to refuse their credit to parol testimony, and no 
action of the court should control the exercise of their admitted right, to weigh 
its credibility.” Conrad v. Williams, 6 Hill (N. Y.) 444. 

In Clopton’s Case, 109 Va. 818, 63 S. E. 1023, Judge Keith quotes with approval 
the rule laid down in Proffat on Jury Trial, § 363, which is as follows: 

“The general rule, that where unimpeached witnesses testify positively to a 
fact, and are uncontradicted, the jury are not at liberty to discredit their testi- 
mony, is subject to exceptions; as, where the statements of the witness are 
grossly improbable, or he has an interest in the question at issue. However well 
settled the rule may be that the credibility of a witness is for the jury, the judge 
has power to instruct them as to what circumstances are to be unfavorably 
considered in their estimation of his evidence. So the testimony of a witness 
may be wholly rejected by a jury, if from his manner and the improbability of his 
story or his self-contradiction in the several parts of his narrative, the jury 
become convinced that he is not speaking the truth; and this is true although he 
be not attacked in his reputation, or contradicted by other witnesses.” 

In C. & O. Ry. Co. v. Barger, 112 Va. 629, 72 S. E. 695, it is said: 

_“A jury is not bound to accept as conclusive the testimony even of an 
unimpeached witness.” 

Tested by the foregoing doctrine, it is manifest that the action of the trial 
court in overruling the motion to set aside the verdict of the jury and in refusing 
to enter judgment for the defendant is without error. 

It is also assigned as error that the trial court erred in refusing to give the 
following instructions asked for by the defendant: 

“(1) The court instructs the jury that, if suit was brought before satisfactory 
and sufficient proofs of the death of the insured were furnished to the Metro- 
politan Life Insurance Company, then they must find for the defendant. 

“(2) The court instructs the jury that the statements set forth in letters from 
Thomas A. Williams to the Metropolitan Life Insurance Company and verbal 
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assertions made by him to A. R. Blue, the company’s superintendent in this city, 
are not satisfactory or sufficient proofs of the death of the insured as is contem- 
plated by the policies sued on in this court; and, unless the jury believe from the 
‘evidence that further proof of the death of the insured was furnished the de- 
‘fendant before this suit was brought, then they must find for the defendant.” 

[6] These instructions sought to impose upon the jury the duty of determin- 
‘ing the sufficiency of the proof of death, as a condition precedent to the right of 
action. No error was committed by the court in this regard. It was the province 
of the court to determine the question. 

In Security Bank v. Equitable Life Society, 112 Va. 468, 71 S. E. 649, 35 L. R. 
A. (N. S.) 159, Ann. Cas. 1913B. 836, Judge Keith, dealing with a similar question, 
said: 

“One of the principal controversies raised in the case is whether or not the 
preliminary proofs of death are to be passed upon by the court as constituting 
a condition precedent to the right to bring the suit, or whether it is for the jury 
to determine whether or not they comply with the provisions of the policies, 
which required the plaintiff to furnish satisfactory proofs of death of the assured. 

“We are of opinion that the weight of authority imposes the duty upon the 
‘court to determine, in the first instance, whether or not the proofs are 
satisfactory.” 

[7] The last assignment of error calls in question the action of the trial 
court in refusing to grant defendant a new trial on the ground of after-discovered 
evidence. It appears that, after the trial of the case, and after judgment was 
entered, the defendant in open court filed the affidavit of J. McD. Wellford, which 
set forth the following: 

“I, J. McD. Wellford counsel for the-defendant in the case of ‘Mary L. Botto 
v. Metropolitan Life Insurance Co.,’ do make the following affidavit: That 
subsequent to the trial of this case at 4 o’clock n the afternoon of July 8th, I 
was called up on the telephone by Sergeant Frank I. Gentry of the Richmond 
police force, who then advised me that he had seen and talked with the insured, 
William J. Botto, in the year 1926; that he had known said William J. Botto all 
his life; and that there could be no mistake as to identity; that, by no reasonable 
diligence on my part, or on the part of the defendant company, could this evi- 
dence have been secured prior to the trial of the case in as much as neither I nor 
said defendant company had any knowledge that Sergeant Gentry knew the 
insured or had seen him in 1926; that said evidence is material in its object and 
such as ought, on another trial, to produce an opposite result on the merits; and 
that said evidence is not merely cumulative or collateral.” 

Two witnesses testified upon the trial that they had seen the insured alive. 
The defendant was afforded the opportunity to put upon the witness stand its 
agent who “had located and interviewed’’ the insured, but declined to accept the 
same. The evidence set forth in the affidavit was cumulative and corroborative. 
The plaintiff testified in the inception of the case that she had appealed in vain 
to the police department of the city of Richmond to ascertain the whereabouts of 
her husband. In the exercise of that diligence which the law requires of a 
litigant, it seems to us that the investigator of the defendant would have made 
some inquiry of the police sergeant as to the disappearance of the insured. 
Failing in this, we are unable to say that proper diligence has been exercised. 

[8] As a general rule, the courts do not look with favor upon motions to 
grant a new trial on the ground of after-discovered evidence. Especially is this 
true where litigants have had—as they have in this case—an opportunity to fairly 
present their case to the jury. 

Upon the whole case, we are of opinion that the question in issue was a jury 
question, which has been fairly submitted to the jury, and the verdict of the jury 
should not be disturbed. 

Affirmed. if 

Note.—Argued and submitted to the court before Judge Henry Winston Holt 
took his seat on the bench. 
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TENNENT v. UNION MUT. LIFE INS. CO. 
Supreme Court of Appeals of Virginia. June 14, 1928. 
143 Southeastern Reporter 705. 

1. INSURANCE—CLAIMANT, UNDER LAPSED POLICY, HAD BURDEN 
OF PROVING WAIVER OF PROVISION FOR REINSTATEMENT 
DURING INSURED’S LIFETIME AND REINSTATEMENT. | 
Where life policy had lapsed and had not been reinstated at the time of the 

insured’s death, claimant had the burden of showing that provision of policy 

permitting reinstatement only on showing that insured is in good health had 
been waived and the policy reinstated. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

2. INSURANCE—REINSTATEMENT CONDITION OF GOOD HEALTH 
HELD NOT WAIVED. 

Where life policy permitted reinstatement only on showing of insured’s good 
health, and policy had never been reinstated, except on such showing, though it 
had frequently lapsed, beneficiary on insured’s death, after policy had lapsed, 
could not reinstate policy by payment of premium after such death, on theory 
that provision for reinstatement during good health had been waived. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

Error to Circuit Court of City of Portsmouth. 

Proceedings by Mamie A. Tennent against the Union Mutual Life Insurance 
Company. Judgment for defendant, and plaintiff brings error. Affirmed. 

A. A. Bangel, of Portsmouth, for plaintiff in error. 

M. J. Fulton, of Richmond, for defendant in error. 

Prentis, P. This is a motion in which Mamie A. Tennent, the beneficiary, 
seeks to recover $2,000, the amount of a policy of insurance issued by the Union - 
_—- Life Insurance Company, Portland, Me., on the life of her husband, C. L. 

ennent. 

_The defense is that the policy had lapsed for nonpayment of the premium. 
This defense was sustained by the trial court, and the plaintiff is here complain- 
ing of a final judgment in favor of the defendant company. 

The outstanding facts are that the policy has the usual provisions as to lapse 
for nonpayment of premiums. It was issued January 23, 1923, and required the 
payment in advance of an annual premium of $69.88 on the 23d day of January 
in every year until premiums for 20 complete years should have been paid in cash. 
The first year’s premium was settled by negotiable note, payable to the agent, 
which was liquidated by several payments during the year. The second year’s 
premium was not paid in advance as required by the policy, but the assured 
executed, and the company accepted, what is called a company form note, which 
matured on March 23, 1924, was not then paid, but was finally paid July 23, 1924. 
When the third year’s premium became due, January 23, 1925, the insured paid 


the company $20 in cash, was allowed a credit of $6.04 dividend, and executed 
another form note for $43.84, which reads thus. 


$43.84. , January 23, 1925. 
For value received by a loan on policy No. 247467 issued by the Union 
Mutual Life Insurance Company, three months after date I promise to pay to 
the order of said company forty-three dollars at American Nat’l Bank, Richmond, 
Va., with interest at six per cent. per annum from date hereof. 
, ‘This note is given on account of the premium due January 23, 1925, upon 
said policy. 
“If it is not paid according to its tenor, at its maturity, the policy will then 
lapse, except if it is given for any premium after three full years’ premiums have 
een paid in cash, the said policy will then be entitled to the benefits of the Maine 
nonforfeiture law, but, in computing the net single premium for extension of 
insurance, the amount of this note and interest will be deducted from the net 


value of the policy, thereby shortening the period of extended insurance in 
accordance with the provisions of said law. 


“C. L. Tennent. 
“P. O. Address, Portsmouth, Va. 
“175 Hill Ave. 
“Due April 23, 1925. 
“No. 54759.” 


We need not consider the provisions of this form note, which would have 
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been applicable if three full years’ premiums had been already paid in cash, 
because the note was for the third year’s premium. 

This note was not paid at maturity, and the defendant company agreed to 
extend the time for payment, and had stamped thereon: 

“Time for payment of the within note is hereby extended to May 23, 1925, 
with interest.” 

No further payment having been made, the defendant company again ex- 
tended the time for payment of the note until June 23, 1925, and thereafter made 
another extension until August 23, 1925, during which interval a payment of $10 
had been made; as of July 21, 1925, which credit was indorsed on the instrument. 
A further extension was granted until September 23, 1925. A payment of $10 was 
credited on September 11, 1925, and another extension was granted by the 
‘company until October 23, 1925. All of these extensions were stamped upon the 
note by authority of the company after the assured had signed and delivered a 
certificate of good health. No further payment having been made, according to 
the terms of the policy, which were also expressed in the note, the policy lapsed 
October 23, 1925. 

The insured, Charles L. Tennent, was suddenly killed December 14, 1925, by 
what precise means does not appear in the record. His widow, beneficiary and 
claimant under the policy, was called by telephone on the evening of December 
14, 1925, in Portsmouth, by the sheriff of Nansemond county. The sheriff 
testified that he notified her about 9 o’clock on the evening of December 14th of 
her husband’s death, having previously identified her by conversation with another 
lady in the same house, who said that the dead man was the claimant’s husband, 
and who called her to the telephone. The claimant, Mrs. Tennent, admits 
. having had a conversation at the time and under the circumstances detailed, but 

denies that she was told that her husband was dead. She says that she simply 
heard that a man had been killed, and the only description she had was that he 
was a tall, slim man. As the immediate result of this conversation, however, 
she went by automobile that night to Suffolk, about 26 miles distant, the journey 
requiring from 40 minutes to an hour, for the purpose of finding out. She 
reached the county jail in Suffolk about midnight, but saw no one, and returned 
to Portsmouth that night. The next morning, December 15th, she procured a 
post office money order for $27, and sent it by mail to the agent of the company 
at Richmond, with this letter: 

“Duke A. Putney, I enclose $27.00 the last payment on note for policy No. 
247467. Just came home and found it unpayed or I would of payed it before. 
Will not let this happen again. Mrs. C. L. Tennent, 1927 Glasgow St., Ports- 
mouth, Va.” 

She thereupon sought her brother, who was then in Portsmouth, in the mean- 
time having read something of the occurrence in the newspaper—as expressed by 
her, “I saw it in the paper about this tall, thin fellow’—and got her brother to 
return with her to Suffolk to see if the dead man was her husband. Upon this 
trip to Suffolk, on the 15th, her brother found the body of a dead man at an 
undertaker’s place of business, and identified it as that of her husband. 

Putney, the agent of the company, manager for Virginia, and the District of 
Columbia, with no knowledge that the insured was already dead, sent the amount 
to the company, and asked if they would accept it and reinstate the policy, but 
thereafter, on December 21st, having learned that the insured was dead at the 
time, wrote her this letter: : 

“Dear Madam: I am returning herewith check for $27.00, for like amount 
which you sent us on note of Mr. Chas. L. Tennent, as we understand he was 
dead before this amount was received by me or the company, and we were not 
authorized to accept payment on this case without health certificate signed by 
Mr. Tennent that he was in entirely good health. 


“Very truly yours, 
Duke A. Putney, Manager.” 


In the interval she had asked for blank proofs of loss, and they had been 
sent to her. 


The claim of the plaintiff on this state of facts is that the lapse had been 


waived and the policy reinstated because of this remittance. It is shown without 
contradiction that Putney tad no authority to waive the lapse; that by the 
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express terms of the policy it could only be reinstated by the company. One 
provision of the policy reads: 

“Change of Contract—Any change in the terms or beneficiaries of this con- 
tract or waiver of any of its terms or conditions or of any forfeiture must be in 
writing, signed by the president, vice president, secretary, assistant secretary, 
actuary or assistant actuary, and endorsed on the policy. No person is authorized 


to make any changes in this contract or waive any forfeiture of it, except as 
herein provided.” 


It is provided that: 
“In case of lapse for nonpayment of premium, the policy will be reinstated 


upon production of evidence of insurability satisfactory to the company and the 
payment of all overdue premiums.” 


It is also provided that: 


“All premiums on this policy are payable at the office of the company in 
Portland, Maine, but the company’s agent holding its receipts, signed by the 
secretary and to be countersigned by the agent, for premium payable hereon, is 
authorized to accept payment thereof in exchange for such receipts. A payment 
made to any other person, or in exchange for any other receipt, will not be binding 
on the company. If the premiums are not paid when due, or within the period of 
grace, this policy and the premiums paid hereon become forfeited, and all liability 
of the company ceases except as herein provided.” 

By its express terms, the policy provided that proof of death of the assured 
during its continuance was essential in order to create any liability upon the 
company. 

As has been shown, this policy had frequently lapsed and had been repeatedly 
reinstated, but in every instance it had been reinstated by the company and not 
by ho al and in no instance without a certificate of good health signed by the 
assured. 


These being the outstanding facts, the court instructed the jury, upon motion 
of the defendant, as follows: 

“(1) The court instructs the jury that, if they believe from the evidence that 
at the time of the death of the insured the premium on the policy had not been 
paid in full within the period fixed in the policy, or within the period of extension 
granted to the insured by the defendant company, then the policy had, by its terms, 
become forfeited, and they should find for the defendant. 

“(2) The court instructs the jury that, if they believe from the evidence that 
C. L. Tennent gave the insurance company the premium note offered in evidence, 
which became due on October 23, 1925, and if they. further believe from the 
evidence that this note was not paid on October 23, 1925, and if they further 
believe from the evidence that the time of payment of said note was not further 
extended by said company, then the policy upon which this suit is brought was 
by its terms forfeited on October 23, 1925, and was not in force at the time of 
the death of the insured and they should find for the defendant.” 

Notwithstanding these undisputed facts and these instructions, the jury 
returned a verdict in favor of the plaintiff for $2,000. 

The defendant thereupon moved the court to set aside the verdict of the jury, 
on the ground that the verdict was contrary to the law and the evidence, and to 
enter judgment for the defendant. This motion was sustained. 

We have no doubt whatever of the correctness of this judgment. The verdict 
of the jury is not only unsupported by the evidence, but is plainly against the 
evidence, and no other judgment could have been properly entered. 

It seems hardly necessary to cite authority, but, in view of the claim of the 
plaintiff that the lapse of the policy had been waived by the company, we cite 
these cases as among the many which might be cited in support of the judgment. 
Metropolitan L. Ins. Co. v. Hall, 104 Va. 572, 52 S. E. 345. 

In Conway v. Minnesota Mutual L. Ins. Co., 62 Wash. 49, 112 P. 1106, 40 
L. R. A. (N. §.) 148, the facts were that the policy lapsed in July, 1908, because 
of the failure of the assured to pay the premium. Thereafter, on November 5, 
1908, he applied for reinstatement, inclosing with his application a certificate that 

€ was in good health. The company acknowledged receipt of the remittance, 
but informed Conway that his certificate had lapsed, but that he might be 
reinstated upon furnishing satisfactory evidence of his good health, but, in order 
for him to procure reinstatement, it would be necessary for him to be examined 
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by the local examiner of the company at Tacoma, and that such examination 
must show a satisfactory condition of health, and the premium was returned. 
Thereafter Conway presented himself to the company’s physician for examina- 
tion, and mailed the certificate to the company, but was informed by the company 
that his application for reinstatement was rejected. It was held that courts will 
not control the discretion of the officers of an insurance company in refusing to 
reinstate a member who has forfeited his rights by nonpayment of dues, where 
the contract provides that any person in such circumstances may be reinstated 
in the discretion of the officers, upon his furnishing them satisfactory evidence 
that he is in good health. 

Applying this rule, which is well supported, it is perfectly apparent here that 
the assured did not, and could not, at the time of the tender of the last payment, 
supply a certificate showing that he was in good health, and that the company 
has never reinstated him after the lapse which occurred October 23, 1925, long 
before his death, December 14, 1925. 

{1, 2] This lapse of the policy being so apparent, the burden is, of course, 
upon the claimant to show that it has been waived and the policy reinstated. 
In this she has failed. 

In Bennecke v. Connecticut Mutual Life Ins. Co., 105 U. S. 355, 26 L. Ed. 992, 
the facts were that there was a provision in the policy which reads: 

“The said insured is under this policy freely permitted to reside in any 
civilized abode in the western hemisphere, lying north of the thirty-second parallel 
of north latitude, in the United States, and lying south of said thirty-second 
parallel, excepting from the first day of July to the first day of November, and 
in the eastern hemisphere lying north of the forty-second parallel of north 
latitude and west of the fortieth meridian of longitude east from Greenwich, and 
he may also pass as a passenger by usual routes and means of public conveyance 
to and from any port or place within the foregoing limits; but if he shall, at 
any time during the continuance of this policy, pass beyond or be without the 
foregoing limits without the consent of this company previously given in writing 


in each or either of the foregoing cases, then this policy shall become and be 
null and void.” 


And also: 

“That in every case in which this policy shall cease and determine, or shall 
be or become null and void, all premiums paid in respect to the same shall be 
forfeited to the company.” 

Then on the margin, at the bottom of the policy, there appeared this note of 
caution: 

“Agents of the company have no authority to make, alter, or change any 
condition of the policy, nor to waive forfeiture thereof.” 

The premium for the year beginning January 29, 1878, had been fully paid. 
The assured left his home in Illinois September 26, 1878, and went to New Orleans, 
La., which is south of the thirty-second parallel of latitude, without the consent 
of the insurance company. He remained there until October 15, 1878, when he 
died in a hospital in that city of yellow fever. Ansley had been the agent of the 
Connecticut Mutual Life Insurance Company at Bloomington, IIl., for 15 years. 
On October 16, 1878, he first heard that the assured had gone to New Orleans. 
On October 17th, Ansley called on a brother-in-law of the assured, and told 
him that he had heard that Bennecke, the assured, was in New Orleans ; that, on 
account of this violation of the conditions of the policy, his insurance was 
forfeited; that a Southern permit, costing $20, should be paid for, and advised 
him to pay it for the assured. After consultation with the wife of the assured, 
the brother-in-law went to Ansley’s office and paid him $20, and took from him a 
receipt showing that it was “the amount required for a Southern permit on policy 
of Adolph Bennecke in the Connecticut Mutual Life Insurance Company, of 
Hartford, Conn., No. 52242. Amount of Policy, $2,000. John Ansley, Agent. 
At the time of taking this receipt, neither the brother-in-law, nor the agent, nor 
the wife of the assured, knew that Bennecke was dead. The amount was remitted 
by the local agent to the state agents of the company, at Chicago, and they 
acknowledged receipt. In order to make the permit effective, however, it was 
necessary to remit the amount to the office of the company at Hartford, Conn., 
and the company only could issue the permit. The permit requested was never 
‘issued, and, on November 6, Ansley, the local agent, having become satisfied that 


~- wero of west 
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Bennecke was dead at the time the $20 was paid him for the permit, tendered 
the amount to the brother-in-law of the assured, stating that the assured was 
dead at the time the money was paid as a reason therefor, and this tender was 
refused. 


A repetition of what was said in that case is so well supported by logic and 
precedent as to be decisive here: : 

“It does not appear from the findings of fact made by the court that either 
Ansley, the agent at Bloomington, or Stearns, Dickinson & Co., the agents at 
Chicago, had any direct authority to waive a forfeiture. But, even if it were 
shown that they had such authority, and had waived the forfeiture, or that the 
company itself had waived it, the waiver would not, under the circumstances of 
this case, be binding on the company. 

“A waiver of a stipulation in an agreement must, to be effectual, not only be 
made intentionally but with knowledge of the circumstances. This is the rule 
when there is a direct and precise agreement to waive the stipulation. A fortiori 
is this the rule when there is no agreement either verbal or in writing to waive 
the stipulation, but where it is sought to deduce a waiver from the conduct of the 
party. Thus, where a written agreement exists and one of the parties sets up an 
arrangement of a different nature, alleging conduct on the other side amounting 
to a substitution of this arrangement for a written agreement, he must clearly 
show not merely his own understanding, but that the other party had the same 
understanding. Darnley (Earl) v. R. Co, L. R., 2 H. L. 43. 

“The same rule applies to the ratification by the principal, of the unauthor- 
ized acts of his agent. 

“Tt is perfectly well settled that a ratification of the unauthorized acts of an 
agent, in- order to be effectual and binding on the principal, must have been 
made with a full knowledge of all material facts, and that ignorance, mistake 
or misapprehension of any of the essential circumstances relating to the particular 
transaction alleged to have been ratified, will absolve the principal from all 
liability by reason of any supposed adoption of or assent to the previously 
unauthorized acts of the agent.’ Combs v. Scott, 12 Allen [Mass.] 496. 

“And it has been declared by this court that ‘no doctrine is better settled, 
both upon principle and authority, than this; that the ratification of an act of 
an agent previously unauthorized must, in order to bind the principal, be with a 
full knowledge of all the material facts. If the material facts be either suppressed 
or unknown, the ratification is treated as invalid, because founded on mistake or 
fraud.’ Owings v. Hull, 9 Pet. 607 [9 L. Ed. 246]; see, also, Diehl v. Ins. Co., 58 
Pa. 452 [98 Am. Dec. 302]: Bevin v. Ins. Co., 23 Conn. 244; Viall v. Ins. Co., 19 
Barb. [N. Y.] 440.” 

There is, and can be no pretense in this case that either the agent Putney, 
at Richmond, or any of the general officers of the company in Maine, had any 
notice whatever of the death of the insured at the time of the alleged ratification. 
Every other question discussed in the case becomes immaterial, in view of this 
fact. The policy lapsed when the assured made default in payment of the prem- 


ium, October 23, 1925, and was never reinstated, so that it seems to us obvious 
that there can be no recovery. 
Affirmed. 


Note—Argued and submitted to the court before Judge Henry Winston Holt 
took his seat on the bench. 
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FIRE 


ZETNA INS. CO. OF HARTFORD v. DAGGETT & YANCEY. (No. 420.) 
Supreme Court of Arkansas. April 30, 1928. 
5 Southwestern Reporter (2d) 719. 

1 INSURANCE—INSURANCE COMPANY, RETAINING PREMIUM WITH 
KNOWLEDGE THAT LOSS OCCURRED DURING DEFAULT, WAIVED 
FORFEITURE FOR NONPAYMENT OF PREMIUMS WHEN DUE. 
Insurance company, which retained premium under fire policy covering several 

barns, numerous tenant houses, and several items of personal property for period 
of nearly three months, and until after sending adjuster to adjust the loss and 
after commencement of suit on policy, elected to treat policy as in force, and waived 
provision therein for suspension in case of nonpayment of premium notes when 
due, where company had knowledge that barn was burned before date of remittance, 
and nevertheless induced persons insured to believe policy was in effect. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

2. INSURANCE—PROVISION FOR SUSPENSION OF POLICY FOR DE- 
FAULT IN PAYING PREMIUM MAY BE WAIVED BY AGREEMENT 
OR CONDUCT OF INSURER. 

Provision in insurance policy for suspension thereof for failure to pay prem- 
ium when due may be waived by insurance company by actual agreement to that 
effect or by affirmative conduct of insurance company, inconsistent with forfeiture 
provision. 


(For other cases, see Insurance, Dec. Dig. §§ 372, 388[3].) 


3. INSURANCE—CAUSING EXPENSE IN ADJUSTMENT HELD WAIVER 
OF FORFEITURE. 
Forfeiture was waived, where insurer caused its adjuster to go to adjust loss, and 
caused expense to insured through investigation for adjustment. 


(For other cases, see Insurance, Dec. Dig. § 397.) 


4. INSURANCE—INSURANCE COMPANY, LEADING INSURED TO CON- 

FORM TO POLICY UNDER BELIEF THAT FORFEITURE WILL NOT 

BE INCURRED, WAIVES FORFEITURE. 

Any agreement, declaration, or course of conduct on part of insurance com- 
pany which leads insured to believe honestly that, by conformity to policy, forfei- 
ture will not be incurred, constitutes waiver of the forfeiture, where insured con- 
forms with policy. 

(For other cases see Insurance, Dec. Dig. § 388[1].) 

Appeal from Circuit Court, Lee County; W. D. Davenport, Judge. 

Action by J. B. Daggett and others, partners under the firm name of Daggett 
& Yancey, against the A‘tna Insurance Company of Hartford. Judgment for plain- 
tiffs, and defendant appeals. Affirmed. 

aan & McCulloch, of Marianna, and McMillen & Scott, of Little Rock, for 
appellant. 

Coleman & Riddick, of Little Rock, for appellees. 

McHaney, J. On January 1, 1923, appellant issued to appellees a fire insurance 
policy No. 100019 insuring the buildings and certain personal property on the plan- 
tation owned by appellees known as the Grant place, against loss or damage by 
fire, in the sum of $9,200, distributed as follows: $800 on barn No. 1; $600 on 
barn No. 2; $1,000 on grain of all kinds; $300 on hay, straw, etc.; $1,000 on harness 
saddles, wagons, and farm implements; and $5,400 on 28 tenant buildings. 

The total premium was $941.65, payable $188.33 in cash, and $188.33 due and 
payable on the Ist day of January for the years 1924, 1925, 1926 and 1927, and 
for the deferred payments notes were given, each of which provided that, if any 
installment be not paid when due, the policy would not be effective while said 
installment remained unpaid, and the policy contained the following provision: 

“If any such notes or installments be not paid when due, this policy shall be 
suspended, inoperative and of no force or effect while said note or installment 
remains unpaid, and it is hereby agreed that this company shall not be liable for 
any loss or damage occurring during stich default.” 

On February 16, 1924, appellant issued another policy to appellees, No. 537, 
in the sum of $1,000, covering the harness, wagons, farm implements, tools, etc., 
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on the Grant place. Appellees paid the premium notes due January 1, 1924, 1925, 
1926, but failed to pay the one dua January 1, 1927, until the 13th, day of January 
of that year, on which date appellee Jesse Daggett, who kept the books and looked 
after insurance matters for the partnership composed of himself, C. E. Daggett 
and C. E. Yancey, mailed a check covering the last premium note to appellant at 
Oklahoma City, which was received on January 15th, by appellant. Receipt of such 
check was acknowledged from the Oklahoma office of appellant under date of 
January 17th. The Home Fire Insurance Company had a blanket policy for $6,000 
covering generally tools, harness, buggies, corn, feed, etc., without any particular 
distribution on the separate items of property. On January 12th, barn No. 2, under 
policy 100019, grain of the value of $6,288, and tools’ of the value of $944.79, were 
destroyed by fire. The Home Company paid $2,193.78 of the loss on grain, and 
$1,114.10 of the loss on tools as its share of the loss covered by the two companies. 

Appellant sent two notices to appellees regarding the installment note due 
January 1, 1927, one advising them of the due date, and the second after January 
Ist, reminding them that the installment had not been paid, in which it called 
attention to the fact that, by the provision of the note and the policy, the insurance 
thereunder was suspended while the note remained unpaid. Jesse Daggett was 
away from his office from January Ist to the 13th, and, on returning to his office 
on the latter date, found the notice regarding the note on his desk, at which time 
he immediately sent check to cover at a time when he knew nothing about the fire 
having occurred the day before, and did not learn thereof until the next day. On 
Saturday, January 15th, the manager on the Grant place came to Marianna, and 
reported to appellees that barn No. 2 and its contents had been destroyed by fire 
on the 12th, and this was the first. knowledge that appellees had that the barn had 
burned. They had heard that one of the small cabins on the place back of the 
barn had burned. Mr. Hugh Mixon, the local agent, was immediately notified of 
the fire. Mixon received this notice of the loss under both policies of appellant 
on January 15th, but did not send in his agency report covering the loss to the 
company until Monday, the 17th. He made two reports to the company, one under 
policy 100019, and: the other under policy 537. In the report of the loss on policy 
100019, he inadvertently reported the loss as having occurred on the 17th, whereas, 
under policy 537 he correctly reported the loss as having occurred on January 12th. 
Both reports were received by appellant at its Oklahoma City general office on 
January 19th, four. days after the receipt of the money covering the premium note 
due January Ist. Mr. Mixon, the local agent, assured appellees that appellant would 
settle the loss promptly, but his statements in this regard were made without any 
ow that the premium note was in default of payment at the time of the 
re, 

The Home ‘Company settled its share of the loss promptly, but an adjuster for 
appellant did not go to Marianna until March 16th, at which time the high water 
from the overflow covered a large territory, extending from the outskirts of Mari- 
anna across the Grant place, some nine miles distant. Appellees secured for the 
adjuster a boat in which to get to and inspect the loss, and paid the charges there- 
for. On arriving at the place, he was advised that the fire occurred on the 12th. 
He returned to Marianna, and, upon Mr. Daggett’s refusal to sign a nonwaiver 
agreement, he left without adjusting the loss, but made no contention that there 
was no liability on account of failure to pay the note prior to the fire. The only 
complaint he made was regarding the additional insurance on the property covered 
by the Home policy, which he suggested was not permitted by appellant’s policy. 
On March 17th, the adjuster sent a written report to appellant, advising, among 
other things, that the fire had occurred on January 12th. On March 24th, appel- 
lant having taken no further steps to adjust the loss, appellees instituted this action 
to recover $1,624.90 under both policies. The case was submitted to the jury, and 
a verdict was returned in said sum, plus interest, penalty, and attorney’s fees, 
from which is this appeal. 

Appellant admits liability under policy 537, and makes no contention here 
against it thereunder. Its principal contention is that policy 100019 was not in 
force at the time of the fire, by reason of the failure of appellees to pay the 
Premium note prior to the fire. It is undisputed that the note was not paid until 
after the fire, and it is undisputed that both the note and the policy provide that 
the company shall not be liable for any loss occurring during default in the pay- 
ment of the note. Counsel for appellant, in their brief, say: 
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“The fire having occurred during the time the policy was suspended, appellant 
is not liable under that policy, unless there was a waiver of the suspension.” 
Our attention is directed to several of our own cases, and many ‘rom other 
courts holding to the effect that, when default occurs in the payment of a note 
given for the premium, or an installment of the premium on an insurance policy, 
that the clause providing for suspension during the time of default is self-operat- 
ing, and the policy is automatically suspended without notice to the insured. Two 
of our leading cases on the subject holding to this effect are Jefferson Mutual Ins. 
Co. v. Murry, 74 Ark. 507, 86 S. W. 813, and Patterson v. Equitable Life Ins. 
Society, 112 Ark. 171, 165 S. W. 454. We agree to these decisions, but we do not 
consider that they are controlling in the case at bar. Here the policy in question, 
although covering many different items of property, was one indivisible contract. 
Appellees did not suffer a total loss under this policy, but only three or four items 
covered by the policy were involved. The policy covered two barns, 28 tenant 
houses, and many different items of personal property. Only one barn was destroyed 
together with a lot of grain and farming implements. The payment of the prem- 
ium on January 13th, received by the company on the 15th, was for the full term 
of one year, and covered the total liability of appellant on all property mentioned 
in the policy for the full term of one year, and not from January 15th or January 
17th.. Appellant’s agent in Marianna had notice on the 15th that a loss had been 
sustained under both policies on the 12th. He so recorded the loss in his agency 
records. He waited until the 17th to report the loss, and then, through error, 
reported the loss under the policy in question as having occurred on the 17th, the 


very date he was sending the notice of the loss under policy 537 as having occurred 
on the 12th. 


[1-3] Appellant’s general office at Oklahoma City knew on the 19th day of 
January that this fire had occurred on January 12th, and the slightest inquiry from 
its own agent at Marianna would have disclosed its agent’s error in. reporting 
the loss under this policy as having occurred on the 17th. Therefore, on the 19th 
day of January, it had notice that the fire occurred on the 12th instead of the 17th, 
both through its.own agent at Marianna and through his report under policy 537, 
and elected to keep the whole premium for the whole year’s insurance until ten 
or twelve days after suit was brought to recover under both policies, when it 
returned the whole amount of the premium to appellees, which they refused to 
accept. Under such circumstances, we think it would be manifestly unjust to permit 
appellant to retain his premium for a period of nearly; three months, during which 
time appellees were led to believe, both by the assurances of the local agent, Mr. 
Mixon, and the silence of appellant in this regard, that appellant would settle its 
liability under this policy. During all this time, the appellant’s general agent at 
Oklahoma City knew that the fire had occurred on the 12th day of January, or 
could have so known by reference to the report of the loss under policy 537, and, 
by thus keeping the premium until after it had sent its adjuster to adjust the loss, 
and until after suit had been brought to enforce payment of the policy, it must 
be held. to have waived its right to insist upon enforcing the suspension clause in 
the policy. Even on the adjuster’s visit to Marianna, he raised no question regard- 
ing the failure to pay the premium when due. It may be said that he did not 
know of this fact, but appellant’s general agent did know of it. This clause, 
regarding the suspension of the policy on failure to pay the premium on the date 
specified, was inserted in the policy for the benefit of appellant, and, like any other 
clause for its benefit, with the knowledge of the facts before it, may be waived 
by an actual agreement to that effect, or by its affirmative conduct inconsistent 
therewith. Certainly it could not be said that, if appellant had extended the time 
of payment by agreement with appellees, they could still insist on the noneffective- 
ness of the policy, and it occurs to us that retaining the premium for the period 
of time it did retain it, with the knowledge of the date of the fire before it, thereby 
inducing appellees to believe that the policy was in effect, and that this clause therein 
would not be insisted upon, constituted an election on the part of appellant to 
treat the policy as in force and effect as regards this clause. 


In addition to this, with the knowledge of the date of the fire before it, appel- 
lant caused its adjuster. to go to Marianna to adjust this loss, and, at considerable 


trouble and some expense, the appellees provided him means to get to and from 
this property. <i 
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In the recent case of American Life Ass’n v. Vaden, 164 Ark. 86, 261 S. W. 
323, this court said: 

“It occurs to us that the above affords substantial testimony to carry to the 
jury the question of whether the company, after having knowledge that the note 
for the first premium had not been paid at the time of the death of Cox, did not, 
by its affirmative conduct for several months thereafter, induce the appellee to 
believe that it would not insist on a forfeiture because of such nonpayment, and 
thereby cause her unnecessary expense, and put her to unnecessary trouble while 
acting under the belief that the company intended to settle her claim.” 

Again, in the same case, the court said: 

“The jury might have found that the company, in arousing these false hopes, 
had waived a forfeiture, under the doctrine announced by this court in numerous 
cases.” 

In Camden Fire Ins. Ass’n v. Meloy, 174 Ark. 84, 294 S. W. 378, we said: 

“Furthermore the demand and acceptance of the premium after the fire, and 
after the adjuster had made his investigation, and with full knowledge of the al- 
leged breach of the ‘record warranty’ or ‘iron-safe’ clause, constituted a waiver 
of these refenses.” 

We there quoted from Scottish Union & National Ins. Co. v. Wylie, 110 Miss. 
681, 70 So. 835, as follows: 

“By the acceptance of the premium by the agent of the insurance company after 
the fire, when he had knowledge both of the mortgage on said property and of 
the other additional insurance upon the same, he waived all irregularities which 
might or could have existed, either in the issuance or during the continuation of 
said policy.” 

In 3 Joyce on Insurance (2d Ed.) § 1369, it is said: 

“The retention of a premium on a fire insurance policy after knowledge of a 
breach of a condition involving a right to forfeiture, is an election to waive such 
breach and continue the policy in force, and the policy should then be construed 
as though such condition had never existed.” 

See, also, 24 Cyc. 194, and New York Life Ins. Co. v. Adams, 151 Ark. 123, 
235' S. W. 412, 

Appellant does not dispute the principles announced in the quotation above made, 
but says a distinction should be made in the breach of a condition involving a right 
to a forfeiture, and a clause in the policy providing for the suspension of the pol- 
icy for failure to pay the premium; that in the latter case it automatically goes into 
operation and makes the policy null and void ipso facto, and cannot be waived. In 
other words, appellant says it is insisting upon the contract as it stands. However, 
as we have already seen, the liability of appellant here involves only two or 
three items of a policy covering many different items, and, being one contract, 
appellant had the right to elect as to whether it would treat the whole policy as in 
effect, or to treat the whole policy as void and of no effect for nonpayment of the 
premium prior to the fire by returning the whole amount of the premium imme- 
diately upon receipt of information that the fire had occurred prior to the’ payment 
of the premium. Not having done so, it having elected to keep the premium for 
nearly three months after receipt of knowledge of the correct date of the fire, we 
think appellant is bound by its election to treat the whole policy as being in effect 
from the lst day of January, throughout the remainder of the year. 

[4] Appellant also complains of instructions Nos. 1 and 2 given at appellee’s 
request. They are as follows: 


“No. 1. If you find that the company, with knowledge of the forfeiture, neg- 
lected to insist upon it, but by its conduct recognized and treated the policy as 
being in force, and induced the insured to believe that the company would not insist 
on the forfeiture and to incur the expense and trouble by reason of such belief, 
then the company waived the forfeiture, and plaintiff is entitled to recover. 

“No. 2. Any agreement, declaration or course of action on the part of an in- 
surance company which leads a party insured to honestly believe that, by conformity 
thereto, a forfeiture of his policy will not be incurred, followed by due conformity 
on his part, will constitute a waiver of the forfeiture.” 

They were correct declarations of law, as will be seen from the principles al- 
ready discussed and announced herein, and it becomes unnecessary to discuss them 
further. We find no error, and the judgment is affirmed. 
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BANKERS’ FIRE INS. CO. v. WILLIAMS. (No. 401.) 
Supreme Court of Arkansas. April 23, 1928. 
Rehearing Denied May 21, 1928. 

5 Southwestern Reporter (2d) 916. 

1. INSURANCE—FOREIGN #+NSURANCE COMPANY MAY BE SUED ON 
FIRE POLICY IN COUNTY WHEREIN LOSS OCCURS, IRRESPEC- 
TIVE OF VALIDITY OF STATUTE AUTHORIZING ACTION IN 
COUNTY WHERE THERE IS PROPERTY OF, OR DEBTS TO, COM- 
PANY’S AGENCY (CRAWFORD & MOSES’ DIG. §§ 1174, 6150). 
Under Crawford & Moses’ Dig. § 6150, action on fire policy may be brought 

against foreign insurance company in county where loss occurs, irrespective of val- 

idity of séttion 1174, authorizing action against foreign corporation in any county 
wherein there is property of or debts owing to its agency. 
(For other cases, see Insurance, Dec. Dig. § 618.) 


4. INSURANCE—INSURER CLAIMING VIOLATION OF SOLE AND UN- 
CONDITIONAL OWNERSHIP CLAUSE HAD BURDEN OF SHOWING 
THAT LAND, ON WHICH INSURED WAS LIVING AND PAYING 
TAXES, HAD NOT BEEN REDEEMED FROM TAX SALE. 

Burden was on insurer, claiming violation of sole and unconditional ownership 
clause of fire policy sued on, to show that land on which plaintiff was living and 
paying taxes had not been redeemed from tax sale, time for redemption from 
which had expired. 


(For other cases, see Insurance, Dec. Dig. § 646[2].) 


5. INSURANCE—UNCONDITIONAL AND SOLE OWNERSHIP PROVI- 
SION IS WAIVED, WHERE AGENT WRITING POLICY KNEW THAT 
INSURED’S INTEREST WAS NOT SOLE AND UNCONDITIONAL, 
When insurance agent knows at time of writing fire policy that insured’s 

interest in insured property is not sole and unconditional, as where insured told 

him that record owner was going to make deed to insured, which was afterwards 
done, unconditional and sole ownership provision of policy is waived. 
(For other cases, see Insurance, Dec. Dig. § 378[1].) 


6. INSURANCE—LIEN OF IMPROVEMENT ASSESSMENTS DOES NOT 
KEEP INSURED FROM BEING SOLE AND UNCONDITIONAL OWN- 
ER OF PROPERTY. 

Lien of assessments for improvement benefits does not keep one from being 

oo and unconditional owner of property within such provision of fire insurance 

policy. 

(For other cases, see Insurance, Dec. Dig. § 282[6].) 


7. INSURANCE—INSTRUCTION THAT INSURED, HAVING RIGHT TO 


REDEEM LAND FORFEITED FOR NONPAYMENT OF TAXES, SUF- 
FICIENTLY COMPLIED WITH SOLE AND UNCONDITIONAL OWN- 
ERSHIP CLAUSE OF FIRE POLICY, HELD NOT ERROR. 

In action on fire policy, instruction that, if land on which insured property 
was located was forfeited for nonpayment of taxes and legal title thereto was in 
state, plaintiff still had right to redeem, and that this was sufficient compliance with 
sole and unconditional ownership clause of policy, held not error. 

(For other cases, see Insurance, Dec. Dig. § 282[6].) 


8. INSURANCE—BURDEN WAS NOT ON INSURED TO SHOW RIGHT 
TO REDEEM FROM TAX SALE LAND OF WHICH HE WAS IN POS- 
SESSION, PAYING TAXES. 

_As_respects sole and unconditional ownership condition, burden was not on 
plaintiff, in action on fire policy, to show that he had right to redeem from tax 
sale land of which he was in possession, pay'ng taxes; presumption being that he 
had redeemed it. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

9. INSURANCE—IN ABSENCE OF SHOWING OF NONREDEMPTION, IN- 
SURED HELD NOT GUILTY OF CONCEALMENT IN NOT DISCLOS- 
ING TAX FORFEITURE. , 
Insured held not guilty of concealment and misrepresentation of material facts 

and circumstances concerning insurance and subject thereof in not disclosing for- 
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feiture of land for taxes and pendency of suits for, and chancery court decrees 
‘ordering sale thereof for nonpayment of benefit assessments, in absence of showing 
that it was not redeemed. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 


10. INSURANCE—AGENT’S KNOWLEDGE OF INSURED’S NONPOSSES- 
SION OF IRON SAFE AND MANNER OF KEEPING ACCOUNTS AND 
RECORDS WAIVES POLICY PROVISIONS AS TO SUCH MATTERS. 
Where insurance agent inspects property, knows that insured does not have an 

iron safe, and knows manner in which he keeps his accounts and records, insurer 

waives provisions in policy that insured keep account of sales, record of his busi- 
ness and iron safe. 
(For other cases, see Insurance, Dec. Dig. § 378[1].) 


11. INSURANCE—WHAT OCCURRED BETWEEN ADJUSTER AND IN- 
vara FACT QUESTION FOR JURY ON CONFLICTING TES- 
What occurred between insured and insurer's adjuster was a question of fact 

properly submitted to the jury on conflicting testimony. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


12, INSURANCE—INSTRUCTIONS TO FIND FOR DEFENDANT INSUR- 
ER, IF JURY FOUND CERTAIN FACTS, HELD PROPERLY MODI- 
FIED BY ADDING: “UNLESS YOU FIND THAT DEFENDANT 
WAIVED SAID PROVISIONS.” 

In action on fire policy, defendant’s requested instructions to find for defend- 
ant, if jury found certain facts, as that insured’s daughter had legal title to land 
on which insured building was located, held properly modified by adding words: 
“Unless you find that defendant waived said provisions in said policy.” 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 


13. APPEAL AND ERROR—JURY’S FACT FINDINGS, SUSTAINED BY 
ae EVIDENCE, ARE CONCLUSIVE ON SUPREME 
__ All questions of fact decided by the jury are conclusive on the Supreme Court, 
if there is substantial evidence to sustain jury’s finding. 
14. INSURANCE—WHETHER INSURED BURNED PROPERTY HELD FOR 
JURY ON CONFLICTING EVIDENCE. 
_ Whether insured burned his own property held for jury on conflicting evidence 
in action for fire policy. 
(For other cases, see Insurance, Dec. Dig. § 668[10].) 


21. INSURANCE—ALLOWANCE OF $350 ATTORNEY’S FEE TO PLAIN- 
TIFF RECOVERING JUDGMENT FOR $2,200 ON FIRE INSURANCE 
POLICIES HELD NOT EXCESSIVE. 

Allowance of, $350 attorney’s fee to plaintiff recovering judgment for $2,200 in 
action on fire insurance policies held not excessive. 

Kirby, J., dissenting. 

(For other cases, see Insurance, Dec. Dig. § 675.) 

Appeal from Circuit Court, Lawrence County; S. M. Bone, Judge. 

Action by F. E. Williams against the Bankers’ Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

G. M. Gibson, of Walnut Ridge, for appellant. 

Coleman & Reeder, of Batesville, for appellee. i 
_ Mbuarry, J. On the 5th day of November, 1925, the appellant issued a polic 
insuring F. E. Williams against loss by fire on a one-story building and on.st 
of merchandise, store and office fixtures and furniture. The insurance on the house 
was $1,000, on the fixtures and furniture, etc., $1,000, and on the stock of mer- 
chandise $200. On the 4th day of December the building and contents were de- 
stroyed by fire. The appellee, plaintiff below, brings this suit to collect the insur- 
ance. 

Defendant filed motion for continuance, which was overruled, and it then filed 
answer exhibiting a copy of its policy with the answer. And in its answer it 
not only denied the allegations of the complaint, but alleged violation of the terms 
and provisions of the policy in several instances. Attention will be called to these 
and to the testimony in the opinion. 
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{1] The appellant first insists that the case should be reversed because the 
court refused to sustain its motion to dismiss. The motion stated that the defendant 
was a foreign corporation, and that it designated the insurance commissioner of 
the state of Arkansas as its agent for service, and that it had no agent in Lawr- 
ence county; that suit was brought in Lawrence county, and under the laws of the 
state of Arkansas a suit against a domestic ‘corporation may be brought. in the 
county in which it is situated or has its principal office or place of business, or 
in which its chief officer resides, except, as ta insurance companies, the action may 
be brought in the county in which there is an agency of the company where it 
arises out of a transaction of such agency. 

It is alleged in the motion that section 1174 of Crawford & Moses’ Digest 
provides that an action against a toreign corporation may be brought in any county 
in which there may be property of or debts owing to the agency. And this section 
is in conflict with the Constitution of the United States. 

It is argued by appellant that this section of the statute is void under the 
authority of Power Manufacturing Co. v. Saunders, 274 U. S. 490, 47 S. Ct. 678 
71 L. Ed. 1165, decided by the United States Supreme Court May 31, 1927. The 
— evidently overlooked section 6150 of Crawford & Moses’ Digest, which 
provides : 

“When any loss shall occur by fire, lightning or tornado, in the burning, 
damage or destruction of property upon which there is a policy of insurance * * * 
one having a policy * * * may maintain an action against the insurance company 
taking the risk, in the county where the loss occurs.” 

This section applies to both foreign and domestic insurance companies and 
the court, therefore, did not err in overruling appellant’s motion to dismiss. 

[2] Appellant next insists that the case should be reversed because its motion 
for a continuance was overruled. The suit was filed and summons served on 
April 20, 1927. The case was not called for trial until June 16, 1927. 

The defendant knew when it was served with summons, when the court would 
be in session, and section 1208 of Crawford & Moses’ Digest provides: 

“The defense to any complaint or cross-complaint must be filed before noon 
of the first day the court meets in regular or adjourned session after service * * * 
where the summons has been served 20 days in any county in the state.” 

The defendant, therefore, knew when the suit was filed that it would have 
to answer before noon of the first day that the court was in session. It could 
have ascertained immediately whether it had a copy of the policy and could have 
madé preparations to try the case. 

Appellant, however, cites and relies on North American Union v. Oliphint, 141 
Ark. 346, 217 S. W. 1, and states that that lays down the rule relative to continu- 
ance in cases similar to the instant case. In that case the court said: 

“The ground upon which the insistence is based is that appellee changed the 
theory of his case at the commencement of the trial, to the surprise and prejudice 
of appellant.” 

The court then called attention to the correspondence between the parties and 
continued : 

“With this information in hand, appellant was not warranted in assuming that 
only such letters as were written by appellant itself would be relied upon to establish 
the contract. The whole correspondence was submitted by appellant as establishing 
the contract pleaded and relied upon for recovery. With this information in ad- 
vance, neither surprise nor prejudice resulted to appellant in denying its request 
for a continuance.” 

It next calls attention to State Life Ins. Co. v. Ford, 101 Ark. 513, 142 S. W. 
863. In this case the motion for continuance stated that certain proof could be 
made by an absent witness and that defendant had used its best effort to reach the 
witness that it might take her deposition, but was never able to communicate with 
her; that if the case was continued it could locate her and take her deposition. 
The motion also stated that the plaintiff failed to file either the original policy or 
a copy of it with her complaint and, for that reason, he could not prepare a defense 
to the action. And the court held that the lower court did not abuse its discretion 
in overruling defendant’s motion for a continuance. 


In the instant case appellant does not show any effort to get the policy or a 
copy of it. If he had been unable to get a copv from the home office and the 
plaintiff had refused to let it have the policy so that it could make whatever pre- 
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parations it thought proper, and then had shown that, by reason of this, it was 
unable to prepare its defense and had been deprived of the right to interpose or 
make any defense, the trial court would probably have granted its motion. But 
it does not claim that it made any effort to get the policy from the plaintiff and 
does not show in any way that it was prejudiced. 

In the instant case the motion stated that the attorney for the defendant had 
never seen the policy nor a copy of it prior to the day before trial. And that 
the general agency through which the policy was written, on account of a loss 
of a portion of its office files, was unable to furnish the defendant’s attorney with 
a copy. But he does not show that he might not have gotten a copy from the 
office of m3 company and does not show that he made any effort to get it from 
the plaintiff. 

13] A continuance in a civil case is within the sound discretion of the trial 
court and the action of the court in granting or overruling a motion for continu- 
ance will not be disturbed unless it has abused its discretion to the defendant’s 
injury. And in this case the court did not abuse its discretion. Holub v. State, 
130 Ark. 245, 197 S. W. 277; Sease v. State, 155 Ark. 130, 244 S. W. 450. 

[4] Appellant next insists that the case should be reversed because the court 
refused to grant instruction No, 1 requested by) the defendant. It first argues that 
there was a violation of the sole and unconditional ownership clause ot the policy. 
The proof shows that the land had been sold for taxes and that the time for re- 
demption had expired. At any rate, this is the contention of appellant. But appellant 
did not offer to show that the land had not been redeemed, and, since the plain- 
tiff was at the time living on the land and paying taxes, the burden was upon the 
defendant to show that the land had not been redeemed. 

This court has said: 

“The state could only act through her taxing officers. These officers, the clerk, 
assessor and collector, had no authority to place and keep these lands on the tax 
records for the assessment, levy and collection of taxes unless the same had been 
redeemed from the state as required by the statute. While there is no proof in 
the record that the lands had been redeemed, yet under the above undisputed facts 
it will be presumed that the lands had been redeemed.” Wallace v. Hill, 135 Ark. 
353, 205 S. W. 699. 

_ [5] It is also contended that this clause as to unconditional and sole owner- 
ship was violated because the plaintiff did not have the deed to the property at 
the time the insurance policy was issued. But the plaintiff testified that he was 
the true owner of the land, the sole and unconditional owner, but that the record 
title was in his daughter but that she was going to make him a deed. He testified 
that he told this to the agent and the agent said he would write the insurance with 
the understanding that plaintiff get the title transferred to him. The insurance 
agent said he was going to Memphis next day and would try to see plaintiff’s 
daughter and get her to fix the deed. He did not get to see her but came back 
and told plaintiff he had better mail the deed to her. Plaintiff did this and the deed 
was executed. 

This proof is undisputed and the deed was in fact executed and delivered within 
a week. It appears, therefore, that, so far as this defect is concerned, the insur- 
ance agent who wrote the policy knew all about it, and when an insurance agent 
who writes a policy knows at the time that the policy is written, that the insured’s 
interest was not sole and unconditional, that provision of the policy is waived. See 
National Union Fire Ins. Co. v. Kent, 163 Ark. 7, 259 S. W. 370. 

[6] So far as the improvement taxes are concerned, there is nothing in that 
Proof that shows violation of the sole and unconditional ownership clause of the 
policy. If the lien of assessments for benefits kept one from being the sole and 
unconditional owner of his property, then no person who lives within the bounds 
of an improvement district would be the sole and unconditional owner of his 
property. 

Appellant next insists that its instruction No. 3 and its instruction No. 4 
should have been given. What we have already said answers the objection to the 
court’s refusing to give instructions Nos. 3 and 4, requested by defendant. 


[7, 8] The court’s giving instruction No. 2 at the request of the plaintiff was 
not error. It simply told the jury that, if the land was forfeited for the nonpay- 
ment of taxes and certified to the state and that a legal title was in the state, 
Plaintiff still had the right to redeem and that this was a sufficient compliance with 
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the policy. The burden would not be on the plaintiff to show that he had. a right 
to redeem if he was in possession, paying taxes. There would be a presumption 
that he had redeemed. The officers would have no right to put the land on the tax 
books and to levy and collect taxes from the plaintiff unless he had redeemed or 
had the right to redeem. 

[9] Appellant next insists that the case should be reversed because the plain- 
tiff was guilty of concealment and misrepresentation of material facts and circum. 
stances concerning the insurance and the subject thereof. Appellant says that the 
uncontradicted and admitted testimony is that at the time the policy was issued 
the land had forfeited for taxes to the state of Arkansas and had not been re- 
deemed within the two-year period and that the state owned this property. The tes- 
timony does not show that the land had forfeited, but it does not show whether 
it had been redeemed. Plaintiff’s daughter made a deed to him after the policy 
of insurance was written and delivered. The plaintiff was in possession, paying 
taxes. There is no proof that the daughter did not redeem the land. The pre- 
sumption is that it was redeemed. The fact that the land had been ordered sold, 
as stated by appellant, under certain decrees of the chancery court, did not violate 
any of the provisions of the policy. There is no evidence that the plaintiff con- 
cealed or misrepresented any material fact or circumstance. The suits that were 
brought in the chancery court were suits in rem and no notice, so far as the record 
shows, was served on the plaintiff. Moreover, if the suits had been pending in 
court and plaintiff had been served, this would not be any violation of any of the 
terms of the policy because the plaintiff had the right at any time to pay the assess- 
ments, and, if it had been sold, he had a right to, redeem it, and there was, there- 
fore, no violation in this of the sole and unconditional ownership clause, and, so 
far as this record shows, there was no misrepresentation or concealment. 

[10] It is next insisted that the plaintiff violated the record warranty clause 
of the policy. It is alleged that the violation was caused by plaintiff’s failure to 
take an inventory and to keep an account of sales and record of his business and 
that he had no iron safe. 

It has been .epeatedly held by this court that, where the insurance agent in- 
spects the property himself, knows that the plaintiff does not have an iron safe, 
and? knows the manner in which he keeps his accounts and records, and knows all 
the facts that the proof in this case shows the insurance agent knew, the company 
waives these provisions in the policy. The provision in the policy required the 
plaintiff, if he had no inventory on hand, to make one within 30 days. 

[11] There is a conflict in the testimony as to what occurred between the ad- 
juster and the plaintiff, but this was a question of fact properly submitted to the 
jury and their finding is conclusive here. 

[12] Appellant next insists that the court erred in modifying the instructions 
by adding the following: “Unless you find that defendant waived said provisions 
in said policy.” Defendant’s requested instructions were erroneous without the 
clause being added. Each of them enumerated certain things, telling the jury if 
they found these to be the facts, they would find for the defendant, leaving out 
entirely the question of waiver. For instance, the undisputed proof shows that the 
agent knew that the daughter had the legal title, but was intending to make a deed 
to the assured,. yet these instructions say that, if the jury finds those facts, they 
will find for the defendant. Of course, this was erroneous, but it was proper to 
tell them if they found these facts to be true they would find for the defendant, 
unless that the found that the defendant waived this provision. And this is true of 
each instruction which is modified by adding the words: “Unless you find that the 
defendant waived said provisions of the policy.” 

[13] It is unnecessary to set out the instructions. When considered as a whole 
the instructions fairly submitted all the issues to the jury and all questions of fact 
decided by the jurv are conclusive on this court if there is substantial evidence to 
sustain the jury’s finding. 

[14] It is next contended that the case should be reversed because it is alleged 
the fire was caused by the act or procurement of the plaintiff. It is tru¢ Reed's 
testimony was to the effect that Williams started the fire and burned his own prop- 
erty. This testimony is contradicted by Williams and a number of other witnesses 
testified to facts which are in conflict with Reed’s testimony. Reed’s testimony 
was to the effect that Williams poured gasoline or something on the stove and stove- 
pipe and set it afire. Two or three witnesses swear that the fire started several 
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feet from the stove. Reed also testifies that he saw the fire and had seen Williams 
pouring something on the stove or pipe and testified that it looked like there was 
some paper set on fire in the stove and the place flamed up. Reed went home 
after seeing this, stating that he thought Willizms wanted to burn it and it was 
none of witness’ business. He went home and laid down on the bed, but did not 
go to sleep, and he was at home when his own store caught fire. 

[15] It therefore appears that the evidence is conflicting on the question of 
the origin of the fire and this court does not pass on the credibility of the wit- 
nesses where there has been a trial at law, nor the weight to be given to their tes- 
timony, the rule being that, if there is substantial evidence to sustain the verdict, it 
will not be disturbed. 

[16, 17] It is next contended by appellant that the case should be reversed be- 
cause the court erred in permitting Mrs. Williams, the wife of the plaintiff, to tes- 
tify on his behalf. 

Section 4146 of Crawford & Moses’ Digest makes the husband and wife incom- 
petent as witnesses for or against each other and appellant contends that this stat- 
ute is violated by the court’s permitting Mrs. Williams to testify. 

Appellant’s witness Reed had testified that he had seen some one set fire to 
the building and had seen some one in the building, but did not know whether it 
was Williams or not. The testimony was closed and the case went over until the 
following morning and appellant’s attorney then asked permission to put Reed 
back on the stand and this permission was granted and Reed testified that it was 
Williams that he saw in the store and the reason he did not tell it when he was 
on the stand before was that Mrs. Williams, just before he went on the stand, had 
asked him if he was going to swear that Williams burned his building. And when 
he told her he was, she asked him if he meant it, and he told her he did. She 
went down stairs and came back with a pistol in a paper bag and came in and sat 
on the front’ seat and that is the reason witness did not tell the truth about seeing 
Williams. This action on the part of the appellant was a violation of the statute 
that he now invokes. If the wife was incompetent to testify, it was just as much 
a violation of the statute to have some witness to testify to what she said as it 
would be to put her on the stand and let her testify herself. The statute prohibits 
the testifying by husband or wife for or against each other and the appellant should 
not have offered proof of any declarations or statements of Mrs. Williams. If the 
law permitted evidence of this character, one could do indirectly what the statute 
prohibits doing directly. Then it would be manifestly unfair to permit one party 
to prove statements of the wi‘e and then prohibit her from denying the alleged 
statements. 

[18] “It frequently happens that evidence which might be inadmissible under 
strict rules is nevertheless introduced into the case through inadvertence or other- 
wise, under which circumstances it is held that the adverse party is entitled to in- 
troduce evidence on the same matters lest he be prejudiced; the rule being that 
the party who first introduces evidence which is irrelevant to the issues cannot 
assign error on the admission of evidence from the adverse party relating to the 
same matter. So where a part of a conversation, declaration, document, or series 
of documents, book accounts, letter, or correspondence, or transaction is shown 
in evidence by one party, the other party may, for purposes of explanation, show 
the remainder, or so much thereof as is necessary to a complete understanding of 
the part already shown, even though the result is to let in self-serving declara- 
tions.” 22 C. J. 196. . 

“The transaction with Arnold concerning the payment for his services was 
collateral, and had no place in the case, as it had, no bearing upon the issue as to 
what amount appellee had agreed to pay appellants to defend him. But appellants 
are not in a position to complain of the introduction of this question into the case, 
as they brought it forward and introduced the first testimony concerning it. * * * 
However, if it was prejudicial, appellants are in no attitude to complain because 
they had first drawn out the testimony concerning the payment of this money and 
the circumstances under which it was paid, and appellee was entitled to have the 
whole of the transaction given to the jury after a part of it had gone in.” Stuckey 
v. O’Neal, 86 Ark. 145, 109 S. W. 1164. 


“The defendant is not in a situation to complain that the court admitted evi- 


dence to prove that its trains were not stopped at Coal Hill on former occasions. 
Witnesses for the defense testified that the train stopped on the day of the injury 
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tong enough to permit all passengers to alight; to sustain their statement they tes- 
tified that the rules of the company required a stop of several minutes, and that it 
was always made. If the evidence was incompetent, the defendant first introduced 
it, and cannot complain that the court permitted plaintiff to rebut it.” Ry. Co. vy. 
Tankersley, 54 Ark. 25, 14 S. W. 1099, 

In the instant case the appellant is in no position to complain, after having 
introduced witnesses to testify as to statements made by the wife of plaintiff, which 
were incompetent, and the court did not err in permitting the plaintiff to introduce 
Mrs. Williams in rebuttal of such testimony. 

[19] Appellant complains, however, because Mrs. Williams made other state- 
ments and undertook to give testimony that was not in strict rebuttal of the incom- 
petent testimony introduced by appellant. The court had already instructed the jury 
that Mrs. Williams could not testify except with reference to Reed’s testimony as to 
her threats. The court had told the jury that the testimony would be confined to 
the question of threats, as to whether or not Mrs. Williams made the threats as 
testified to by the witness, and that the testimony could not be considered by the 
jury as testimony in this case as to whether or not plaintiff was entitled to recover 
on insurance policy, but would be considered only for the purpose of what light 
it might shed on the question as to whether or not any threats were made to the 
witness Reed who has just testified. 

After the testimony the court said: 

“Gentlemen of the jury, I again instruct you that the testimony of this wit- 
ness must not be considered by you as testimony bearing on the merits of this case 
as to whether or not the plaintiff Williams is entitled to a recovery, but you will 
ae it only on the point relative to threats. made by the witness against Reed, 
if any. 

[20] It is next contended by the appellant that the case should be reversed 
because the court erred in permitting certain testimony over the objection of the 
defendant and in excluding certain testimony over the objection of the defendant. 
The testimony complained about, however, could not be prejudicial. We have al- 
ready said that the chancery suits with reference to benefit assessments would not 
be a violation of any of the provisions of the policy. It did not violate the sole 
and unconditional ownership clause, and, as long as plaintiff had a right to redeem, 
he was the sole and unconditional owner. And as we have already stated, as to 
the tax forfeitures and sales, that the plaintiff being in possession and paying taxes 
raises a presumption that it had been redeemed from the state. 

_ The instructions, as we have already said, properly submitted the case to the 
jury and it would be useless to set out all the instructions requested in the case. 

[21] Appellant finally contends that the attorney’s fee allowed by the court 
was excessive and that it should be reduced, so as not to exceed 10 per cent. of 
the judgment. The court allowed att rney’s fee of $350 and we cannot say that 
that is excessive. 

Finding no prejudicial error, the case is affirmed. 

Kirby, J., dissents. 


BUSINESS MEN’S ASSUR. CO. OF AMERICA vy. BURKS. (No. 427.) 
Supreme Court of Arkansas. May 7, 1928. 
5 Southwestern Reporter (2d) 933. 

1. INSURANCE—MORTGAGEE AGREEING TO INSURED’S APPLYING 
AMOUNT OF POLICY ON NEW RESIDENCE WAIVED RIGHT TO 
COLLECT PROCEEDS AGAINST INSURED RELYING ON AGREE- 
MENT. 

In suit to recover insurance money and to restrain payment of money to mort- 
gagee entitled to collect proceeds under policy and apply same on mortgage debt, 
evidence held ta show that mortgagee waived right to collect proceeds by agreeing 
that insured might apply same to building of new residence subject to lien of mort- 
gage, and that insured relied on mortgagee’s promise in advancing money to rebuild 
residence, entitling insured to recover proceeds, regardless of whether security had 
been impaired. 


(For other cases, see Insurance, Dec. Dig. § 581.) 
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2, INSURANCE—MORTGAGEE . CONSENTING TO INSURED’S_ CON- 
STRUCTING NEW RESIDENCE COULD NOT RECOVER INSURANCE 
TO PROTECT. ITSELF AGAINST LIENS ON NEW RESIDENCE 
PAID FOR BY INSURED. 

In suit to recover proceeds of fire policy and to enjoin payment thereof to 
mortgagee entitled to apply proceeds on mortgage debt, mortgagee waiving right 
to collect proceeds by agreeing to permit insured to apply amount of policy on new 
residence could not recover proceeds to protect itself from liens against new res- 
idence, where insured had paid all bills in full; it being immaterial that mortgagee 
was not allowed to pay such bills which in fact had been paid. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


3, INSURANCE—RIGHT TO INSURANCE AGAINST MORTGAGEE CON- 
SENTING TO INSURED’S CONSTRUCTING NEW RESIDENCE HELD 
UNAFFECTED BY FACT THAT NEW RESIDENCE WAS CHEAPER 
THAN OLD. 

In suit to recover proceeds of fire policy and to restrain payment of proceeds 
to mortgagee on ground that mortgagee waived right to proceeds by agreeing to 
permit insured to apply proceeds on new residence, fact that new residence was of 
less value than residence destroyed held immaterial, where insured agreed only to 
build house which would cost more than insurance, not more than old building. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


Appeal from Arkansas Chancery Court; H. R. Lucas, Chancellor. 

Suit by Ray O. Burks against the Business Men’s Assurance Company of Amer- 
ica and another. Decree for plaintiff, and defendant named appeals. Affirmed. 

M. F. Elms, of Stuttgart, for appellant. 

W. A. Leach, of Stuttgart, for appellee. 

Situ, J. Appellee, Ray O. Burks, was formerly the owner of a tract of land 
in Arkansas county, and while such owner procured a loan of several thousand 
dollars from the Fidelity Land Credit Company, and as security therefor gave a 
mortgage on the land. The notes evidencing the indebtedness and the mortgage 
securing them were sold and assigned to appellant Business Men’s Assurance Com- 
pany of America, hereinafter referred to as the company. The loan contract 
required that insurance against the hazards of fire and windstorm be maintained 
on the buildings on the land, and that a standard mortgage clause in favor of the 
holder of the mortgage be attached to the insurance policy. 

On February 25, 1924, appellee, Burks, sold and conveyed the land to Aner 
Nearhood, a resident of the state of Iowa, and thereafter, on or about March 5, 
1924, an insurance policy was procured on the buildings protecting against fire and 
storm. to which was attached a standard mortgage clause in favor of the company. 
At this time Nearhood was the owner of the land and the buildings thereon, but 
through mistake the insurance policy was made payable to appellee, Burks, instead 
of to the owner, Nearhood. 

The residence on the land, one of the buildings insured, was destroyed by fire, 

and the insurance company denied liability on the policy which it had written, and 
a lawsuit resulted. On March 7, 1927, a decree was rendered in favor of Nearhood 
and the company for $1,500, the face of the policv, with penalty, interest, and 
costs, and the amount thereof was later paid to appellant’s attorney, who had suc- 
cessfully conducted that litigation. 
_ The sale of the land to Nearhood by. Burks was not a cash transaction, but 
involved an exchange of Iowa lands for the Arkansas lands, all of which were 
incumbered, and the grantors exchanged their respective equities. Litigation arose 
out of this transaction, and Nearhood brought suit in Iowa against Burks, who 
retaliated by bringing a suit in Arkansas against Nearhood. 

Pending this litigation and by way of compromise thereof Burks negotiated a 
sale of the Arkansas land to Mrs. Carrie A. Phillips, which was finally consum- 
mated by the execution of a deed from Nearhood to Mrs. Phillips. Burks and 
Nearhood each dismissed his suit against the other. Mrs. Phillips imposed asa 
condition to her purchase of the Arkansas land that Burks rebuild the residence 
thereon, and this he did. 

_On November 18, 1925, Burks wrote a letter to the company advising that the 
residence had burned. and that through the error of making the policy payable to 
him instead of to Nearhood the insurance company had denied liability, and it 
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was stated that the assistance of the company might be required to collect the 
policy. This letter contained the foliowing statement: | 

“Would like very much to use the insurance to build another house on the 
place, and want to know if this will be satisfactory if we would build a house back 
that would cost much more than the insurance. The amount of the insurance is 

1,500.” 
” In reply to this request the company wrote a letter under date of November 
21, 1925, which contained the following statement: 

“It will be entirely agreeable to us to have the proceeds of the insurance in 
its entirety used for the replacement of the house. We, however suggest that we 
want to take the same course that we would if we were collecting the insurance 
for the purpose of retaining the same, but we will make the proceeds of the insur- 
ance available to meet the expense and cost of the new improvements as the bills 
in connection therewith accrue.” 

On November 23, 1925, Burks answered the letter of the 21st from the com- 
pany, in which he explained the mistake in the issuance of the insurance policy, 
which letter concluded with the following statement: 

“Thanking you for your willingness to allow the entire amount to go back 
in the new building.” 

Prior to January 4, 1926, the company received a letter from Nearhood in 
regard to using the insurance money in rebuilding the residence, and on January 
4, 1926, the company wrote Burks as follows: 

“We have indicated our willingness to carry out the same arrangement with 
said present owner that we indicated we would do with you. However, as you 
are the maker of the paper which we hold, we do not want to act in this matter 
in any way that would disturb your responsibility to us as such maker and will 
appreciate hearing from you authorizing the use of the proceeds of the insurance 
as is contemplated.” 

Burks answered this letter under date of January 9, 1926, as follows: 

“Answering your favor of January 4th, regarding the insurance on the property 
that I was the maker of the loan on, in your company’s favor. It would be per- 
fectly satisfactory to let the insurance go to Mr. Elms, attorney for the present 
Aner Nearhood. Thanking you for calling my attention to this and assure you 
it will be all right to let the proceeds go as outlined.” 

The company wrote a letter to Burks advising that the policy had been sent 
to Nearhood’s attorney for collection, and on January 15, 1926, Burks, answering 
this letter, stated: 

“It is perfectly all right. for you to send this insurance policy to Mr. Elms as 
he represents Mr. Nearhood and is going to sue the company if necessary to collect 
the insurance. The trouble with the insurance is that it was made out in my name 
through error of the agent here, and the land had already been transferred to Aner 
Nearhood. They are trying to get out of paying the insurance on this techni- 
cality. I do not believe they can do it, but in all probabifity he will have to sue 
them to get the premium. It will be all right to apply this premium on the indebt- 
edness when collected, or allow Mr. Nearhood to build a house instead.” 

Relying upon this correspondence Burks rebuilt the residence, and on March 19, 
1927, advised the company that he had done so and inclosed a fire insurance policy 
on the new building in the sum of $1,600. This letter also advised the company 
that the cost of the new building was $2,100 and had been fully paid for, and 
that the materialman would so advise the company. In addition to the residence, 
a barn and garage had also been built at a cost of a hundred dollars. This letter 
referred to the former correspondence and requested the company to direct the 
attorney who had collected the judgment against the insurance company to pay 
the writer the amount of the insurance on the old building. 

i In answer to this letter the company wrote, under date of March 25, 1927, as 
ollows: 

“We presume that Mr. Elms will be remitting us for the fire loss shortly, and 
when received will be handled in accordance with our understanding covered in our 
correspondence concerning the same.” 


_ A letter of even date was written by the company to the attorney, in which 
it was stated that: 


_ “There is no intention on our part to default in our promise heretofore made 
in this connection. What we must be certain about is who paid for the building 
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of the new dwelling. The J. I. Porter Company have written us that the house 
built on the S. W. % of 34—3—S, at the contract price of $2,100, has been paid for 
in full, both as to material and labor, and that the house is now occupied by a 
tenant. We prefer that the fire loss, when collected, be remitted to us, and we . 
will account for it as hereinbefore stated, and I think this method of handling it 
will or should be satisfactory to Mr. Burks. I assume that the judgment you 
have obtained is in our favor, as you have represented us in bringing the suit.” 

When the attorney had shown Burks the last-mentioned letter, as he was directed 
to do, Burks sent a telegram inquiring about his money. In reply to this telegram 
the company answered and reviewed the correspondence, which was interpreted by 
the company as giving the company the right “to elect as to applying the proceeds 
of the fire loss to our loan on the property, or apply it to the rebuilding of a 
dwelling.” The letter also called attention to the fact that the value of the security 
had depreciated since the mortgage loan was made, and that the property had been 
acquired by a lady who was a nonresident of the state, and who was in possession 
of the farm by a tenant, thus making the loan less desirable. The following 
proposition was then submitted. 

“If the sum of $750 of this fund be lodged with us as additional security to 
the loan (your note), you to retain the balance, and when the loan is paid or reduced 
from its present sum to the extent of $750 we will pay over to you the sum deposited 
as collateral. * * * This tentative proposal is made subject to the approval of our 
loan committee, which approval I feel justified in assuring you can rely upon will 
be forthcoming when your acceptance of same is in hand, and you may exhibit 
this letter to Mr. Elms for his guidance so far as our interests are concerned.” 

Upon receipt of this letter, Burks brought this suit and made the attorney a 
party defendant and prayed that the attorney be enjoined from paying over the 
insurance money to the company and that he have judgment for the amount of the 
insurance, less any sum due the attorney as a fee for collecting the insurance. 

It was stipulated that nothing was past due or unpaid to the company on 
the principal debt and that the interest thereon had been fully paid. 

Upon this record the court rendered a decree in favor of Burks against the 
company for the sum of $1,500 and directed the attorney to pay that amount of 
the insurance money to Burks, and this appeal is from that decree. 

[1] It is not questioned that, under the mortgage clause in the insurance policy 
making it payable to the mortgagee as its interest might appear, the company had 
the right to collect the proceeds of! the policy and apply the same to the mortgage 
debt, but the testimony set out above very clearly shows that it waived this right 
by agreeing that Burks might apply the amount of the face of the policy to the 
building of the new residence, which is, of course, subject to the lien of the mortgage. 
The security of the company has not therefore been impaired. 

But it would be immaterial if it had been, as the correspondence set out above 
shows very clearly that Burks relied upon the promise of the company in advancing 
the money to rebuild the residence, and the company could not thereafter impose 
other or additional conditions. 

[2, 3] It is said that the company wished to protect itself from the possible 
assertion of liens of any character against the building and, as a means to that 
end, reserved the right to settle with the materialmen and laborers, but this con- 
tention is answered by saying that in the agreed statement of facts it is recited 
that Burks has paid in full all bills of every character. It is immaterial, therefore, 
that the company was not allowed to pay these bills, as they have in fact been paid. 
It was further stipulated in the agreed statement of facts that the new building 
is of less value.than the one destroyed, but the amount of this difference was not 
shown. However, that fact is immaterial, as Burks’ original proposition was not 
to erect a building of greater, value than the old one was, but that he would build 
a house which would cost more than the insurance, and the agreed statement of 
facts shows that he did this. “ 

The decree of the court below accords with principles of equity, and it is 
therefore affirmed. 
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INSURANCE CO. OF NORTH AMERICA et al. v. BAKER. (No. 11862.) 
Supreme Court of Colorado. May 21, 1928. 
Rehearing Denied June 18, 1928. 

: 268 Pacific Reporter 585. 

1. INSURANCE—PROVISION OF FIRE POLICY FOR APPRAISAL OF 
LOSS IN CASE OF DISAGREEMENT PRESUPPOSES ACTUAL, BONA 
FIDE DISAGREEMENT. 

Provision of fire insurance policy for ‘appraisal of loss in event of disagree- 
ment as to amount presupposes an actual, bona fide disagreement. 
(For other cases, see Insurance, Dec. Dig. § 567.) 


3. INSURANCE—ADJUSTER’S STATEMENT THAT FIRE LOSS WAS 
NOMINAL AND OTHER CONDUCT HELD TO INDICATE UNJUSTI- 
FIABLE ATTEMPT TO CREATE DISAGREEMENT NOT CONTEM- 
PLATED BY PROVISION FOR APPRAISAL. 

Insurance adjuster’s statement to insured that fire loss, which evidence tended 
to show exceeded amount of policy, was “slight, nominal,” and other conduct testi- 
fied to by plaintiff, held to. indicate deliberate and unjustifiable attempt to create 
disagreement, which was not contemplated by provision of policy for appraisal of 
loss in event of disagreement as to amount. 

(For other cases, see Insurance, Dec. Dig. § 576[1].) 


4. INSURANCE—INSURER’S DENIAL OF FIRE LOSS CONSTITUTES 
WAIVER OF APPRAISEMENT CLAUSE. 
Where insurer denies that any fire loss occurred, it thereby waives benefit of 
appraisement clause. 
(For other cases, see Insurance, Dec. Dig. § 576[2].) 
Department 2. 


Error to District Court, Montrose County; George W. Bruce, Judge. 

Action by John H. Baker against the Insurance Company of North America 
and another. Judgment for plaintiff, and defendants bring error. Affirmed. 

S. M. True, of Denver, for plaintiffs in error. ‘ 

John L. Stivers and Herbert L. Strang, both of Montrose, for defendant in 
error. 

Butter, J. The Insurance Company of North America and the Fire Association 
of Philadelphia, by a joint policy for $1,000, insured Baker against loss by fire. 
The property—a house—covered by the policy was practically destroyed by fire. The 
insurance companies did not pay the loss, and Baker sued them and recovered 
judgment for $1,000. 

The only defense relied upon is that Baker failed to comply with the following 
provisions of the policy: 

“Tn the event of disagreement as to the amount of loss the same shall, as above 
provided, be ascertained by two competent and disinterested appraisers. the insured 
and this company each selecting one, and the two so chosen shall first select a 
competent and disinterested umpire; the appraisers together shall then estimate 
and appraise the loss, stating separately sound value and damage, and, failing to 
agree, shall submit their differences to the umpire; and the award in writing of 
any two shall determine the amount of such loss: the parties thereto shall pay 
the appraiser respectively selected by them and shall bear equally the expenses of 
the anpraisal and umpire. * * * 

“No suit or action on this policy, for recovery of any claim, shall be sus- 
tainable in any court of law or equity unless all the requirements of this policy 
shall have been complied with, nor unless commenced within twelve months next 
after the fire.” , 

[1-3] 1. The purpose of the provision concerning appraisement is to arrive at 
the amount of the loss sustained, where the parties disagree with reference thereto. 
Itt presupposes an actual, bona fide disagreement. The companies employed one 
Wehster to adjust the loss. After looking at the house, he talked with Baker about 
the loss. Baker’s version of the conversation on this subject is this: 

“I said that I considered that I had a complete loss of the house. Webster , 
insisted that I did not have any house to speak of, and that I did not have anv 
toss: at least Webster never made anv estimate as to how much he would pay. | 
tried to get the company to rebuild the house, and Webster said that was out of 
the question.” 
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On the witness stand Webster admitted that he told Baker that the fire damage, 
in his opinion, “was slight, nominal.” He further testified that he told Baker that 
he thought a large part of the damage had been caused by the house mover; that 
there was not, so far as witness could see, a $200 fire damage to the house; that 
he offered to pay Baker $250; that Baker said that he had $1,000 insurance and 
would not settle for one cent less than $1,000, whereupon witness told Baker that 
“that constituted a disagreement, a, positive disagreement, and that under the terms 
of the contract I would be forced to demand an appraisal, which I did.” So far 
as these two versions conflict, we must take as true the version that supports the 
judgment, namely, Baker’s version. In view of the fact that the evidence would 
justify the belief that the fire loss exceeded $1,000, Webster’s statement to Baker 
that, in his opinion, the fire loss was “slight, nominal”—indeed, his entire attitude, 
according to Baker’s testimony—indicates, not ar earnest, bona fide effort on Web- 
ster’s part to reach an agreement as to the amount of the loss, but a deliberate 
and unjustifiable attempt to create a disagreement with reference thereto. The 
provision of the contract relative to appraisement does not contemplate that kind 
of a “disagreement.” In the circumstances, the right to demand an appraisement 
did not exist. 

[4] 2. The denial by an insurer of all liability under a policy is a waiver of 
the right to an appraisement. American Cent. Ins. Co. v. Donlon, 16 Colo. App. 
416, 66 P. 249. And see California Ins. Co. v. Gracey, 15 Colo. 70, 24 P. 577, 22 
Ann. St. Rep. 376; Helvetia S. Fire Ins. Co. v. Edward P. Allis Co., 11 Colo. 
ape. 264, 53 P. 242. As expressed in the note in 47 L. R. A. (N. S.) at page 

“In the United States an overwhelming majority of the courts have held that 
the absolute and unconditional denial by an insurance company of any liability 
whatever to pay anything upon the policy renders inoperative and nugatory the 
customary provisions for an arbitration to determine the amount of a loss and 
an award: as a condition precedent to an action to recover it.” 

Where an insurer denies that the insured has suffered any loss at all, an appraise- 

ment would be an idle ceremony. The testimony of Baker would justify the belief 
that Webster told Baker that the latter did not have any loss; and that testimony 
is reinforced by the defendants’ answer, in which they expressly deny on oath that 
the plaintiff suffered damage “in any amount” by reason of the fire. 
_ 3. Counsel for Baker suggest other reasons why, according to their conten- 
tion, the fact that there was no appraisement does not defeat this action. They 
claim that, although denying that there was any occasion for an appraisement, Baker 
made a bona fide effort to have an appraisement, which failed more through the 
fault of the insurance companies than through any fault on his part. They also 
say that the actual loss was greater than the amount of the insurance, and they 
contend that in such case no appraisement is required. As the case is not to be 
retried, no practical benefit would result from a discussion of thése points. 

The judgment is affirmed. 

Denison, C. J., and Adams and Campbell, JJ., concur. 


COOK’S ADM’R v. FRANKLIN FIRE INS. CO. et al. 
Court of Appeals of Kentucky. May 8, 1928. 
6 Southwestern Reporter (2d) 477. 

2. INSURANCE—FIRE POLICY HELD AVOIDED BY ACCEPTANCE OF 
BID AND PURCHASE-MONEY BOND OF PURCHASERS AT JUDI- 
CIAL SALE AS CHANGE IN INTEREST. 

Policy of fire insurance providing that it should be void if any change other 
than death of insured took place in interest, title, or possession in subject of insur- 
ance, whether by legal process or judgment or voluntary act of insured, held avoided 
by acceptance of bid and purchase-money bond of purchasers at judicial sale. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

Appeal from Circuit Court, Perry County. 

Action bv G. W. Cook’s administrator against the Franklin Fire Insurance 
Company. and others. From a judgment of dismissal, plaintiff appeals. Affirmed. 

Wilson & Wilson and Napier & Helm, all of Hazard, for appellant. 

Me M. Drake, of Louisville and Morgan, Eversole & Bowling, of Hazard, for 
appellees. 

Sanpince, C. This is an appeal by G. W. Cook’s administrator from the same 
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judgment dealt with by this court’s opinion in Franklin Fire Insurance Co. of 
Philadelphia v. Cook’s Adm’r et al., 216 Ky. 15, 287 S. W. 553. That opinion con- 
sidered and determined the question as between the present appellee, the Franklin 
Fire Insurance Company, and John E. Campbell et al. purchasers at a judicial 
sale, whether they were entitled to recover the proceeds of a policy of insurance 
which was issued prior to the judicial sale insuring the property sold, the fire 
occurring after the sale but before its confirmation, it appearing that there had 
been no assignment of the policy to them. It was there written that the pur- 
chasers could not recover. 

In the same action the original owners, whose policy had not been assigned, 
sought also to recover the proceeds of the insurance policy. Insurer defended as 
to them upon the theory that the judicial sale of the property insured avoided the 
policy under the provision that it should be void, “if any change other than by 
the death of an insured take place in the interest, title, or possession of the subject 
of insurance [except change of occupants without increase of hazard], whether by 
legal process or judgment or by voluntary act of the insured or otherwise.” The 
judgment below denied the policyholders the relief sought, and they have appealed. 

The facts are agreed, and a pure qustion of law is presented. The dwelling 
house owned jointly by the several heirs of G. W. Cook was insured for them by 
appellee to the amount of $2,000. Subsequent to the delivery of the policy sued 
upon an action was instituted by some of the joint owners against the others for 
a sale of the real estate involved and a division of its proceeds upon the ground 
that it was indivisible. It had been adjudged that the real estate be sold and the 
master commissioner, as directed by the judgment, had sold it. The highest and 
best bidder at the sale had been accepted as its purchaser by the commissioner and 
had executed bond for the ourchase price. Before the sale was confirmed, the 
house insured was destroyed by fire. The sale subsequently was confirmed and the 
purchaser was or will be required to pay the purchase price, regardless of the fact 
that in the meanwhile the dwelling house had been destroyed by fire. It is insisted 
for appellant that under these facts there had ben no change in the interest, title, 
or possession of the subject of insurance at the time the fire occurred, within the 
meaning of the above-quoted provision of the insurance contract; that under judicial 
sales there is not a change of title or interest until the sale is confirmed. Appellees 
take the opposing position, insisting that there was a change of title and interest 
when the sale was had and the purchaser executed bond for the purchase money. 
That is the narrow question presented by this appeal. 

[1] This court is committed to the doctrine that the equitable title of property 
passes with a valid judicial sale of it and the execution of bond by the purchaser. 
In Vance’s Adm’r v. Foster and Ray, 9 Bush (72 Ky.) 389, certain mill machinery 
sold under order of court was purchased by appellees, Foster and Ray. Within 
a few days thereafter and before the sale had been reported and confirmed, the 
machinery was destroyed by fire. The controversy there was over who should bear 
the loss. It was said: 

“The essential inquiry to be determined therefore is, Did the appellees by their 
purchase acquire such a right to the property and incur such correlative responsi- 
bility as to render it equitable and just to confirm the sale, and coerce a compliance 
on the part of the appellees with the terms of their purchase, notwithstanding the 
accidental loss of part of the property? 

“If it be true, as contended for the appellees, that their bids for the several 
parcels of machinery and their acceptance by the commissioner were not effectual 
for any purpose until approved by the court, and could have only operated to transfer 
the title. then, as from the time of confirmation, we readily concede that the loss 
sustained in this case should fall on the estate of Vance and not on the appellees. 
But in our opinion both the rights which the appellees acquired, and the responsi- 
bilities they incurred by becoming the accepted bidders for the property, greatly 
exceeded those resulting from mere proposals or offers to purchase subject to the 
approbation of the court. The principle cannot, we think, be questioned that where 
at the time a sale is made no valid ground for setting it aside exists the accepted 
bidder is entitled to his purchase, however much the property may appreciate in 
value between the sale and time for confirming it. This being so, whv should he 
not be held bound by his purcuase, although from accidental causes the property 
in the meantime may become impaired or depreciated in value?” 


Jn Bond v. Brand’s Trustee & Others, 115 Ky. 632, 74 S. W. 673, 25 Ky. Law 
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Rep. 26, the facts were: On August 2, 1902, Bond purchased real estate at judicial 
sale, bidding $22,420 and executing bond for the purchase price. This sale was not 
confirmed until the 13th day of October thereafter. At that time it was required 
by our statutes relating to revenue and taxation that all taxable property be assessed 
and valued as of the 15th of September. The statutes then, as now, made the holder 
of the legal title, the holder of the equitable title, the claimant and the bailee in pos- 
session of property on the assessing date liable for the taxes; but provided that, 
as among themselves, the holder of the equitable title must pay the taxes. The ques- 
tion there was whether Bond, the purchaser at the judicial sale in August, thereby 
acquired the equitable title so as to make him liable for taxes assessed as of Sep- 
tember 15th, although the sale was not confirmed until in October following. It 
was held that the equitable t’tle passed to Bond. the purchaser at the judicial sale, 
when the commissioner accepted his bid and purchase-money bond on the day the 
sale was made. The opinion in that case contains an exhaustive review of the au- 
thorities on the subject and is referred to as a complete answer to the question pre- 
sented by this appeal. ‘ 

The only opinion of this court taking the other view of this question and sup- 
porting the contention of appellant is that of Manhattan Insurance Co. v. Stein & 
Zang, 5 Bush (68 Ky.) 652. In that case a policy for $5,000 had been written by 
Manhattan Insurance Company. The property insured had been destroyed by fire, 
and insurer defended the action on the policy upon the ground: First, that the proof 
of loss was not made as required; second, that other insurance had been taken by 
insured without the consent of insurer; and. third, that there had been a decretal 
sale which violated the change of interest clause of the policy. There had been a 
judgment below for insured, and the appeal presented the three questions involved. 
The first was rejected; the second was held to present a good defense; and the 
judgment was reversed for that reason. The second question was fully considered, 
and. after deciding that under the facts presented the policy sued on had been avoid- 
ed by insured procuring other insurance without the consent of the insurer, the 
court in a single sentence disposed of the third contention in these words: 

“But neither the title nor insurable interest of Zang had been transferred or 
effectually changed until the decretal sale to Stein was confirmed after the fire.” 

The change of interest clause there differed from that here. The opinion on 
this question has never been referred to or followed in any subsequent opinion of 
this court, while the other view and the reason and authority upon which it is 
founded appears in the two fully considered opinions hereinbefore referred to and 
numerous other opinions of this court and other courts referred to therein. These 
other opinions have been rendered subsequent to that in the Stein & Zang Case, 
supra, and on the question here involved the principle there written in the words 
above quoted, patently without serious reflection and consideration, has been over- 
ruled, impliedly at least, by the numerous opinions referred to. 

[2] In view of the opinions to which we have referred, we can but conclude that 
there was a change of the interest and title of the subject of this insurance by the 
acceptance of the bid and purchase-money bond of the purchasers at the judicial 
sale which avoided the policy of insurance sued on herein under its express terms, 
as no sufficient reason then existed why the sale should not be confirmed. 

[3. 4] The following reason in addition to those given herein and in the opin- 
ions to which we have referred may be offered as supporting the conclusion here 
reached: When exceptions have been filed and the question is nresented to the court, 
whether a sale shall be set aside or confirmed, nothing which has occurred subse- 
auent to the sale may be taken into account by the court, but it must be decided on 
the status existing when the sale was made. In this instance it was found that all 
the steps requisite to a valid sale had been taken, and that when the sale was had 
no inequitable conduct had been engaged in by or on behalf of either those whose 
property was being sold or those who purchased it. Hence when the question of 
setting aside or confirming this sale was presented to the court, though the dwelling 
house on the lot involved had been destroved by fire after the sale was had, that af- 
forded no ground for setting it aside and none other apnearing the sale was con- 
firmed. The purchaser was or will be required to pav the amount of his bid, the 
highest and best, offered for the real estate involved with the house located thereon. 
Hence the former owners, the appellants herein, received or will receive from the 
purchaser the value of the house insured under the bond he executed for the pur- 
chase price thereof. They now seek to recover the value of this building from the 
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insurance company, and if they should succeed it would mean that they first sold 
the house to the purchasers at the sale and then recovered its value from the insur- 
ance company. 


Springfield Fire Marine Insurance Co. v. Phillips, 16 Ky. Law Rep. 353, is not 
in conflict with the principles we have here announced and does not sustain appel- 
lant’s contentions. There had in that case been a judgment directing the sale of the 
insured property and the commissioner attempted to make a sale, but the sale proved 
abortive by the purchaser failing to execute bond; hence there was no sale. The 
same thing may be said of German Fire Insurance Co. v. Duncan, 140 Ky. 27, 130 
S. W. 804. In that case the owner of the insured property entered into negotiations 
with the United States for a sale of it. Before the negotiations reached the point 
where it could be held that there was a binding contract of sale the house burned, 
and, for the reason that a binding contract of sale had not been entered into, it was 
held that there had been no change of title or interest of the insured. That case 
recognized the validity of the clause of the insurance contract against change of 
title or interest as have all our other opinions on the subject. Home Insurance Co. 
v. Chowning, 192 Ky. 327, 233 S. W. 731, relied upon by appellants, does not sup- 
port their contention. The question involved in that case was whether the writing 
signed by the owner of the property insured and a prospective purchaser was an 
option or an executory contract of sale. It was held to be an option, and hence it 
was held that there had been no change of title or interest. The Chowning Case 
and the Duncan Case do not depart from, but reaffirm, the principle to which we 
have uniformly adhered, that, where insured enters into an executory contract for 
the sale of the insured property, there is such a change of interest and title as in- 
validates existing insurance contracts. See French v. Delaware Insurance Co., 167 
Ky. 176, 180 S. W. 85; Home Insurance Co. v. Wilson, 210 Ky. 237, 275 S. W. 691; 
Cottingham v. Fireman’s Fund Insurance Co., 90 Ky. 439, 14 S. W. 417, 12 Ky. 
Law Rep. 409, 9 L. R. A. 627; and McKinney v. Western Assurance Co., 97 Ky. 
474, 30 S. W. 1004, 17 Ky. Law Rep. 325. 


This court’s opinion in Phcenix Insurance Co. v. Lawrence, 4 Metc. (61 Ky.) 9, 
81 Am. Dec. 521, is not in conflict with the conclusion we have here reached. It 
was written with reference to an insurance contract altogether different in its phrase- 
ology from that now before us. It provided that “any transfer of the interest of 
the insured” would avoid the policy. The transfer there involved was an assign- 
ment for the benefit of creditors. It was held, under the peculiar language of that 
policy, that “any transfer of the interest” of the insured meant any transfer of the 
entire interest of the insured. It was held that, though the deed of assignment had 
been executed and delivered, insured yet possessed and held “an insurable interest,” 
and hence that there had not been a transfer of the entire interest of the insured. The 
‘insurance contract here involved provides that any change in the title or interest of 
the insured will avoid it. Hence the distinction. 

For the reasons indicated, the judgment appealed from herein dismissing appel- 
lant’s petition will be affirmed. ‘ 


Judgment affirmed. 


LIVERPOOL & LONDON & GLOBE INS. CO., Limited, et al. v. ALEMAN 
PLANTING & MFG. CO. et al. (No. 29172.) 
Supreme Court of Louisiana. May 7, 1928. 
Rehearing Denied June 4, 1928. 
117 Southern Reporter 554. 

2. INSURANCE—HOLDER OF INSURED’S MORTGAGE NOTES HAD SU- 
PERIOR CLAIM TO PROCEEDS OF FIRE INSURANCE POLICIES UN- 
DER LOSS PAYABLE CLAUSES. 

Under loss payable clauses in favor of holders of insured’s first mortgage notes, 
holder thereof had right or claim to proceeds of fire policies superior to that of 
mortgagor; such clauses being stipulations pour autrui for such holder’s benefit and 
irrevocable by parties to contract without his consent. 

(For other cases, see Insurance, Dec. Dig. § 581.) 
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3. INSURANCE—THAT DIRECTORS’ RESOLUTION AUTHORIZING 
LOAN TO CORPORATION WAS NOT ENTERED ON MINUTES HELD 
IMMATERIAL ON QUESTION OF MORTGAGEE’S SUPERIOR CLAIM 
TO PROCEEDS OF FIRE INSURANCE POLICIES. 

That resolution, regularly adopted by unanimous vote of board of directors, 
meeting at corporation’s office, and attached to its act of mortgage securing notes 
for amount of loan, authorized thereby, was not entered on minutes, held immaterial 
on question of priority of claim of holder of such notes to proceeds of fire insur- 
ance policies. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

Appeal from Twenty-Third Judicial District Court, Parish of Assumption; 
Sam A. Le Blanc, Judge. 

Concursus proceeding by the Liverpool & London & Globe Insurance Company, 
Limited, and others against the Aleman Planting & Manufacturing Company, Char- 
ies H. Russell, and others, From a judgment for defendant Russell, the receiver 
of defendant manufacturing company appeals. Affirmed. 

Charles T. Wortham, of Donaldsonville, for appellant. 

Caleb C. Weber, of Donaldsonville, Simmons & Simmons, of Napoleonville, 
George P. Eberle, of New Orleans, and Borah, Himel, Bloch & Borah, of Franklin, 
for appellee Russell. 

LAND, J. The sugar house and other buildings located on the Cosa Natural 
Plantation, owned by the Aleman Planting & Manufacturing Company, were insured 
in plaintiff companies, and were destroyed by fire. 

As all of the policies issued to defendant company contained a loss payable 
clause in favor of the holders of the first mortgage notes, outstanding and existing 
on the property, and amounting to the sum of $60,000, and as Charles H. Russell in- 
dividually, and the Russell Sugar Company, through its receiver, each claimed to 
be the exclusive owner of these notes, the insurance companies deposited in the regis- 
try of the lower court the adjusted loss of $55,620.98, cited these adverse claimants 
to assert their respective rights, and made the Aleman -Planting & Manufacturing 
Company a party also to the concursus proceeding. 

Defendant company in its answer claims to be the sole owner of the fund de- 
posited, by virtue of its ownership of the property insured and destroyed, and con- 
tends that neither Charles H. Russell nor the Russell Sugar Company is the owner 
of the notes in question, on the ground that these notes, and the mortgage executed 
by defendant company to secure them, are both null and void, because of certain 
alleged irregularities in their execution, in violation of the charter provisions of de- 
fendant company. 

The judgment of the lower court recognized the validity of the mortgage and 
notes, and ordered that the proceeds of the insurance policies deposited in the regis- 
try of the court be paid to Charles H. Russell, by preference and priority over the 
Aleman Planting & Manufacturing Company, and other persons or creditors of that 
company. 

From this judgment the receiver of defendant company has appealed. 

[1] A plea of lis pendens was filed by the Aleman Planting & Manufacturing 
Company against the claim of Charles H. Russell to the fund deposited in the regis- 
try of the court, on the ground that the claimant, on November 2, 1926, had instituted 
in the lower court executory proceedings for the collection of the mortgage notes 
held by him, and that he was debarred from proceeding via ordinaria for the same 
purpose in the present proceeding. 

Article 94 of the Code of Practice, as amended by Act 62 of 1918, provides that: 

‘The same cause cannot be brought before the same or separate courts, though 
they be possessed of concurrent jurisdiction, except by discontinuing the suit first 
brought before the answer is filed,’ etc. 

The present proceeding is a concursus proceeding provoked by plaintiff insur- 
ance companies, and is by no means a second executory proceeding instituted by 
on ae Russell against defendant company for the foreclosure of his first mort- 

age notes. 

The parties to the present proceeding are entirely different from those to the 


€xecutory proceedings initiated on November 2, 1926, by Charles H. Russell in the 
lower court. 


The cause of action is different. 
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In an authentic act of mortgage of date March 22, 1924, evidencing the notes 
and mortgage here in question, defendant company bound itself to keep the mort- 
gaged premises constantly insured against loss by fire, and to transfer the insurance 
to future holders of the notes as an additional security. 5 4 

In pursuance of this obligation, a loss payable clause was inserted in the policies 
of insurance in favor of the holders of the first mortgage notes, which were ac- 
quired in due course by Charles H. Russell from the Russell Sugar Company, the 
original holder. 

The buildings insured burned before the foreclosure proceedings were brought 
by Charles H. Russell. The issue raised here, whether he as the beneficiary of the 
loss payable clause in the policies, or whether the assured, because of its ownership 
of the buildings destroyed by fire, is entitled to thesdeposit, was-not an issue in the 
executory proceedings instituted by. Russell in the lower court, nor, as far as we are 
advised by the record, was the validity of the mortgage or the mortgage notes an 
issue in that proceeding. 

Since the buildings covered by the insurance had burned before the foreclosure 
proceedings were instituted, his claim under the loss payable clause in the policies 
could be asserted by Charles H. Russell only in the present concursus proceeding 
in the lower court, as the amount of loss had been deposited by plaintiff insurance 
companies in this proceeding, and hence the necessity of Russell’s appearance herein 
to protect his legal rights. 

Russell relies in the present concursus proceedings, as the basis of his claim to 
the deposit, upon a loss payable clause in the policies of insurance, or upon a stipu- 
lation pour autrui in his favor, as he is a third person, and acquired the first mort- 
gage notes in due course from the original holder, the Russell Sugar Company. 

As the parties, proceedings, and causes of action are not the same in the two 
proceedings, the plea of lis pendens is without merit, and was properly overruled. 

[2] By virtue of the loss payable clause in the policies of insurance, Charles 
H. Russell, as the holder of the first mortgage notes, unquestionably had a superior 
right or claim to the proceeds of the insurance policies, if the mortgage and mort- 
gage notes were valid, as such clause was a stipulation pour autrui for his benefit, 
and could not be revoked by the parties to the contract without his consent. A 
contrary doctrine would destroy the loss payable clause, or stipulation pour autrui, 
and leave the mortgagee depending upon the good faith or generosity of the assured. 
Tilley v. Camden Fire Ins. Ass’n, 139 La. 993, 72 So. 709. 

Article 6 of the charter of the Aleman Planting & Manufacturing Company 
provides as follows: 

“The board of directors of this corporation shall not have the power or au- 
thoritv to issue any bonds or notes of the said corporation or to sell, mortgage, 
hypothecate, or pledge any of the real or personal property of the corporation ex- 
cept upon the previous written authorization and approval of the owners of the ma- 
jority of the capital stock filed in the office of the company, and a copy whereof 
shall be incorporated in the bond, note, or act of sale, mortgage, or pledge; but 
this limitation shall not extend to the contracts made with agents or other employees 
with respect to payments for their services or the purchase of the usual and nec- 
essary supplies for carrying on the business of said corporation.” 

Defendant company, through its receiver, contends that the mortgage and notes, 
“as appears upon their face,” are null and void for the following reasons: 

__(1) For failure to comply with the foregoing provisions of the charter, in that 
neither the mortgage nor the notes have incorporated therein the written authoriza- 
tion and approval of the owners of the majority of the capital stock, as required 
by the charter. 

(2) That no such approval or authorization of the stockholders has been filed 
in the office of defendant company. : 

(3) That the mortgage had never been authorized at a meeting of the board 
of directors. ; ; 

(4) That a certified copy of the resolution of the board of directors authoriz- 
ing the mortgage had not been entered upon the minute book of the corporation. 

(5) That no consideration passed with the execution of the mortgage, and that 
the burden is upon Russell to prove that a consideration was given for the notes. 

Item 5 of the objections urged is abandoned in the brief of defendant company 
at page 26. It is there stated that— : 

“We believe that they succeeded in establishing an indebtedness from the Ale- 
ran Company to Russell sufficiently large, including interest, and attorney’s fees, 
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to absorb the $55,000 now in court for distribution. We will therefore submit no 
further argument on this point.” 

The issue, therefore, is narrowed down to tHe validity of the mortgage and 
notes. 

[3] In our opinion, the evidence, as contended by counsel for Russell, shows 
that, at a meeting of the board of directors at its office, a resolution authorizing the 
loan to defendant company was regularly adopted. ; 

The fact that this resolution was not entered upon the minutes is not material, 
since the resolution was attached to the act of mortgage. This resolution was pre- 
pared by Burt Henry, Esq., of New Orleans, and was sent to the president of de- 
fendant company, who called the board of directors together, and the resolution 
was adopted by the unanimous vote of the board. 

[4] The first and primary reason urged by defendant company against the vali- 
dity of the mortgage is that it was not legally granted. 

Counsel for Charles H. Russell contend that the provisions of article 6 of the 
charter have been substantially complied with, in that the owners of a majority of 
the capital stock joined in and concurred in the act of mortgage. 

In the authentic act of mortgage of date March 22, 1924, Henry R. Aleman, 
Sidney Aleman, and Gustave Carmouche personally intervened and “severally de- 
clared that they have taken cognizance of the above and foregoing act of mortgage 
and bind themselves individually and in solido with the said Aleman Planting & Man- 
ufacturing Company, Limited, for the full payment of all of the aforesaid promis- 
sory notes in capital, interest, and attorney’s fees, costs, charges, and expenses what- 
soever,” and additionally mortgaged some of their individual property as further se- 
curity for the notes. 

There also intervened in the act Mrs. Anna Schrieber Aleman, wife of Henry 
R. Aleman, Mrs. Emily Cobb Aleman, wife of Sidney Aleman, and Mrs. Leonise 
Gonzales Carmouche, wife of Gustave Carmouche, who declared, out of the pres- 
ence of their husbands, that they took cognizance of the mortgage granted by their 
husbands and securing the indebtedness of the Aleman Planting & Manufacturing 
Company, and waived the homestead exemption. 

These above-named stockholders owned and represented more than a majority 
of the stock of the corporation issued and outstanding at the time the mortgage 
was executed, and the personal appearance of these stockholders in the act of 
mortgage constituted “the written authorization and approval of the owners of 
a majority of the capital stock,” and is a substantial compliance with article 6 of 
the charter of the Aleman Planting & Manufacturing Company. 

[5] The fact that no written approval or authorization of the stockholders 
has been filed in the office of the company is unimportant, as such approval ap- 
pears upon the face of the act of mortgage and extends necessarily to the face of 
the mortgage notes, and the filing of such a document was a mere matter of “in- 
ternal management,” which the mortgagee had the right to assume, as against the 
company, had been complied with. Manhattan Hardware Co. v. Phalen, 128 Pa. 
110, 18 A. 428. 

[6] Charles H. Russell, through counsel, also filed a plea of estoppel based 
upon the knowledge of the stockholders of defendant company and their consent 
to the execution of the mortgage herein attacked, upon the fact that the stock- 
holders joined in the act of mortgage as guarantors, and upon acquiescence in the 
same through benefits received thereunder. 

Neither the officers of the company, its board of directors, nor its stock-holders, 
have at any time questioned the validity of the security upon which the loan was 
advanced. The corporation and its stockholders have received the benefit of the 
loan, which, the testimony shows, was obtained to purchase the usual and neces- 
Sary supplies and for carrying on the business of the corporation. Uuder such 
conditions, the corporation and stockholders have ratified and approved the mort- 
gage and the mortgage notes, and the receiver, at this late date, cannot be heard to 
question the validity of the transaction. 

[7] The act of mortgage is not ultra vires of the powers of the corporation 


in the sense that its execution was beyond its legitimate powers, as they are defined 
by its charter. 


On the contrary, the corporation is expressly authorized to issue notes and to 
mortgage any of its real estate upon the previous written authorization and approval 
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of the majority of the capital stock filed in the office of the company, and upon a 
copy of same being incorporated in the note and act of mortgage. 

The charge is merely that the mortgage is null, because the method providing 
for its execution was not complied with, or that the directors exceeded their author- 
ity in executing the mortgage. 

[8] It is well settled that there are two classes of ultra vires acts, one which 
is in excess of the charter power, and the other in which the officer of a corpora- 
tion undertakes to do an act, within the charter power, that he has no authority 
to perform. Savannah Ice Co. v. Canal-Louisiana Bank & Trust Co., 12 Ga. App. 
818, 79 S. E. 45. 

In National Home Building Association v. Home Savings Bank, 181 III. 35, 
54 N. E. 619, 64 L. R. A. 399, 72 Am, St. Rep. 245, it is said: 

“The term” ultra vires “has been applied to acts of directors or officers which 
are outsi*e and beyond the scope of their authority, and therefore are invasions 
of the rights of s-ockholders, but which are within the powers of the corporation. 
In such a case the act may become binding by ratification, consent and acquies- 
cence, or by the corporation receiving the benefit of the contract.” 

See Louisville, New Albany & Chicago R. R. Co. v. Louisville Trust Co., 174 
U. S. 552, 19 S, Ct. 817, 43 L. Ed. 1081; Bensiek v. Thomas (C. C. A.) 66 F. 
104; In re Eastman Oil Co. (D. C.) 238 F. 416; Crowder State Bank v. A&tna 
Powder Co. et al., 41 Okl. 394, 138 P. 392, L. R. A. 1917A, page 1021. 

In Blanc v. Germania National Bank, 114 La. 739, 38 So. 537, it is said: 

“A consideration which has received the consideration of a contract is not 
allowed to defend against an action on the contract on the ground that the pro- 
visions of its charter * * * were not complied with by the officer acting for the 
corporation in the execution of the contract. A. & E. E. of L. (2d Ed.) vol. 7, 
p. 761.” 

See, also, Robert Gair Co. v. Columbia Rice Packing Co., Ltd., 124 La. 193, 
50 So. 8, in which the Blanc Case above cited is affirmed. 

The plea of estoppel was properly sustained by the trial judge. 

We find no error in the judgment of the lower court. 

Judgment affirmed. 


GIBERSON v. YORK COUNTY MUT. FIRE INS. CO. 
Supreme Judicial Court of Maine. June 9, 1928. 
142 Atlantic Reporter 481. 

3. INSURANCE—ACTS OF INSURANCE COMPANY’S AGENTS IN FILL 

ING OUT APPLICATION WERE ACTS OF COMPANY. - 

Acts of agents of insurance company in filling out application for fire policy 
were acts of company. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 


4. INSURANCE—BROKER IS INSURED’S AGENT, AND INSURED IS 
CHARGEABLE WITH FRAUDULENT “CONCEALMENT” BY BROK- 
ER OF FACTS MATERIAL TO RISK. 

Insurance broker is agent of insured, and insured is chargeable with any 
fraudulent representations or concealments of facts material to risk made by broker 
on strength of knowledge imparted to him by insured; “concealment” being de- 
signed and intentional withholding of fact material to risk which insured in honesty 
and good faith ought to communicate. 

[Ed. Note—For other definitions, see Words and Phrases, First and Second 
Series, Conceal—Concealment. ] 


(For other cases, see Insurance, Dec. Dig. §§ 98, 111.) 


5. INSURANCE—INSURED’S FAILURE TO GIVE INFORMATION RE- 

GARDING MATTERS AS TO WHICH NO QUESTIONS WERE ASKED 

IS NOT NECESSARILY CONCEALMENT WHICH WILL AVOID 

POLICY. 

Mere failure of insured to give information as to matters with reference to 
which no questions are asked is not necessarily concealment which will avoid policy, 
for to have such effect, undisclosed matter must not only be material, but there 
must be fraudulent intent to deceive. 


(For other cases, see Insurance, Dec. Dig. § 258.) 
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6. INSURANCE—EVIDENCE HELD NOT TO ESTABLISH INSURANCE 
BROKER’S FRAUDULENT INTENT TO DECEIVE IN STATING LOCA- 
TION OF PROPERTY. 

In action on fire insurance policy, evidence ‘held not to establish insurance 
broker’s fraudulent intent to deceive in stating location of property, part of which 
was in Canada. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
7. INSURANCE—INSURER MUST PROVE FRAUD CHARGED IN ACTION 
ON FIRE POLICY. D , 
Burden is on insurance company to prove fraud charged in action on fire 
policy. 
(For other cases, see Insurance, Dec. Dig. § 646[2].) 


9, INSURANCE—DEFENSE THAT INSURER WAS NOT AUTHORIZED 
TO TRANSACT BUSINESS IN CANADA HELD NOT TO BAR RE- 
een WHERE CHARTER OF COMPANY WAS NOT PUT IN EVI- 
DENCE. 

In action on fire insurance policy, defense that insurance company was not 
authorized to transact business in Canada held not to bar plaintiff’s recovery, where 
charter of company was not put in evidence, since statute did not prohibit extra- 
territorial insurance by domestic companies, and lack of authority to insure in 
Canada, if it refers to noncompliance with Canadian regulations, involves legisla- 
tion not before court. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


11. INSURANCE—ON DISPUTED FACTS, QUESTION OF INCREASE OF 
RISK UNDER FIRE POLICY BY CHANGE IN SITUATION OR CIR- 
CUMSTANCES HELD FOR JURY (REV. ST. c. 53, § 5). 

On disputed facts, question of increase of risk by change in situation or cir- 
cumstances under fire policy which is in standard form as prescribed by Rev. St. 
c. 53, § 5, are for jury in action on such policy. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 


— motion and exceptions from Supreme Judicial Court, Aroostook County 
at law. 

Action by Fred T. Giberson against the York County Mutual Fire Insurance 
Company. in which there was a verdict for plaintiff. On general motion and excep- 
tions. Motion and exceptions overruled. 

Argued before Wilson, C. J., and Philbrook, Deasy, Sturgis, and Bassett, JJ. 

A. B. Donworth, of Caribou, and Archibalds, of Houlton, for plaintiff. 

H. T. Powers, of Ft. Fairfield, for defendant. 


Sturcis, J. The plaintiff owned a dwelling house with ell and shed attached 
located on the road leading from Limestone village in Aroostook county, Me., to 
California Settlements in the Province of New Brunswick. All of the main house, 
except a narrow strip along the back, stood in Maine. This strip and a connecting 
shed were across the line in New Brunswick. 


January 26, 1922, the plaintiff insured this property with the defendant com- 
pany, placing the insurance through the company’s agents, Lowery & Knight, of 
Ft. Fairfield. The policy described the property as “a 114 story frame dwelling 
house and additions situated in said Limestone, California road.” The premium 
of $48.75 charged by the company was paid. 

November 9, 1924, two years and ten months after the policy was issued, the 
buildings burned with total loss, and this action is to recover on the policy. 

By agreement of the parties, submission to referees was waived, and the 
defendant’s liability limited to $1,000. On trial the verdict was for the plaintiff, 
and the defendant brings the case here on a general motion and exceptions. 

At the outset of this opinion we must take occasion to deplore the absence 
of exhibits which may be of some importance in the determination of the issues 
here raised. The records of this court fail to show their receipt in spite of the 
assurances of counsel and officials of the trial court that they were sent forward. 

[1] This court has often had occasion to admonish counsel that exhibits should 
be printed as a part of the case, and to send forward originals casts the responsi- 
bility for their loss on the parties who, for the sake of convenience or economy, 
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so stipulate and agree. The wisdom of this rule of practice is here well illus- 
trated. 

[2] We are limited in our consideration of this case to the record before us 
and the facts there to be found, except as counsel admit on the briefs material 
facts not printed. We think, however, there are sufficient facts before us to fairly 
present the issues involved in the controversy and permit a correct determination 
7 the rights of the parties, and on this basis state this opinion. 

Jfotton. 

The defendant seeks a new trial on the grounds: That (1) The plaintiff through 
his agent fraudulently concealed from the insurer that part of the building was 
located in New Brunswick; (2) that the contract to insure property in New Bruns- 
wick was ultra vires; and (3) the premises were used for the keeping and sale of 
intoxicating liquor by the tenant of the insured. 

The record d’scloses that the plaintiff had no direct dealings with the com- 
pany’s agenis, his direct contact being with one Andrew L. Caswell, an insurance 
broker living in Limestone, who, at the plaintiff’s request, made oral application 
for the insurance to Lowery & Knight by telephone. This oral application over 
the phone was supplemented by a written application in the form of what is called 
a farm survey, written out and the answers therein inserted by the agents, Lowery 
& Knight. It is denied that the plaintiff or the broker saw the application after 
it was written, signed it, or knew of its contents, and no convincing evidence refutes 
this denial. 

[3] Upon these facts, in the absence of fraud chargeable to the plaintiff, the 
settled rule of insurance must apply. The acts of the company’s agents, Lowery & 
Knight, in fitting out the application, were the acts of the company, and it is 
estopped from controverting the truth of the statements in the application in this 
action on the policy. Maxwell v. York Mutual Fire Ins. Co., 114 Me. 170, 95 A. 
877; Guptill v. Pine Tree Insurance Co., 109 Me. 323, 84 A. 529; Washburn v. 
Casualty Co., 108 Me. 429, 434, 81 A. 575. 

[4] The company asserts that there was fraud on the part of the broker, 
chargeable to the insured, in placing the insurance with its agents. And it appear- 
ing that the plaintiff informed the broker, Caswell, that part of the property to 
be insured was or might be located in New Brunswick, and that Caswell failed 
to impart this knowledge to Lowery & Knight, this omission, the company says, 
was a fraudulent concealment, chargeable to the plaintiff, which avoids the estop- 
pel growing out of the agents’ acts in filling’ out the application. 

The broker was the agent of the insured (Richmond v. Assurance Co., 88 Me. 
105, 33 A. 786), and the insured is undoubtedly chargeable with any fraudulent 
representations or concealments of facts material to the risk made by the broker 
on the strength of knowledge imparted to him by the insured. 

Concealment, in the law of insurance, is the designed and intentional withhold- 
ing of any fact material to the risk which the insured in honesty and good faith 
ought to communicate. Daniels v. Hudson River Fire Ins. Co., 12 Cush. (Mass.) 
416, 425, 59 Am. Dec. 192. A fraudulent concealment is tantamount to fraudulent 
misrepresentation. 

[5] But the mere failure of the insured to give information as to matters 
with reference to which no questions are asked is not necessarily a concealment 
which will avoid the policy. To have such effect the undisclosed matter must not 
only be material, but there must be a fraudulent intent to deceive. Washington 
Mills Mfg. Co. v. Weymouth Insurance Co., 135 Mass. 503; 26 C. J. 158. 

[6-8] A careful examination of the evidence in the record before us fails to 
disclose facts which establish fraudulent intent to deceive on the part of the broker. 
The conversation between the company’s agents and the broker at the time 
the oral application for the insurance was made is not in evidence. The farm 
survey, prepared by the agents upon which the policy was issued, described the 
property to be insured as “situated in Limestone,” but there is no evidence that 
the broker furnished this description or any other. Geographically, the company’s 
agents, Lowery & Knight, were located in the town adjoining Limestone, and they 
may have been acquainted with the property insured to an extent that caused them 
to insert the description in the application of their own initiative and upon their 
own responsibility. The broker may not have been asked as to the location of 
the property insured, and his failure, if there was such, to give an accurate and 
true description, may have been without knowledge of its materiality and with 
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entire honesty of intention. The burden is upon the company to prove the fraud 
charged. Fraud cannot be presumed, and upon this record is not proved. The 
company is bound by its agents’ description of the location of the property written 
into the application, and is here estopped to question its correctness. 

[9, 10] The defense that the corporation was not authorized to transact busi- 
ness in Canada, as stated by its president, cannot bar the plaintiff’s recovery. The 
charter of the defendant company was not put in evidence. The statutes of this 
state do not prohibit extraterritorial insurance by domestic companies, and the 
lack of authority to insure in Canada, which the president asserts, if it refers to 
noncompliance with Canadian regulation of foreign insurance companies, involves 
legislation which is not before us and of which we have no judicial knowledge. 
On the record it does not appear that the contract was ultra vires. 

The use of the premises for the sale of intoxicating liquors by the plaintiff’s 
tenant, as charged by the defendant, raises a different question. In the policy, a 
standard form of policy as prescribed by R. S. c. 53, § 5, appears the condition 
that: 

The “policy shall be void if * * * without the assent in writing or in print 
of the company * * *, the situation or circumstances affecting the risk shall, by 
or with the knowledge, advice, agency, or consent of the insured, be so altered as 
to cause an increase of such risks.” 

[11] The plaintiff’s building was insured as a dwelling house, and undoubtedly 
its general use for the conduct of a liquor or other business, with the knowledge, 
advice, agency, or consent of the insured, would constitute an alteration of “situa- 
tion and circumstances,” and if the risks were thereby increased the policy pro- 
vision would be violated. The defendant charges that the plaintiff’s tenant, one 
Condon, made numerous sales of liquor in the insured property during the life of 
the policy, that the plaintiff had knowledge of this fact, and that the risk was 
thereby increased. The plaintiff denies this charge, and the jury accepted his denial. 
On disputed facts, the question of increase of risk by change in situation or cir- 
cumstances, as also the plaintiff’s knowledge, etc., are for the jury. Gilman v. 
Commonwealth Ins. Co., 112 Me. 528, 92 A. 721, L. R. A. c. 758; Atherton v. 
British America Assurance Co., 91 Me. 289, 39 A. 1006; White v. Phoenix Ins. 
Co., 83 Me. 279, 22 A. 167; 26 C. J. 558. The verdict of the jury upon this issue 
discloses no manifest error and must be sustained. 

Exceptions. 

The exceptions here pressed are based on alleged errors in the instructions of 
the presiding justice. They cannot be sustained. The conclusions of the court 
upon the motion render the instructions objected to immaterial, and if as abstract 


principles of law they were wrong, they were harmless and worked no prejudice 
to the defendant. 


Motion overruled. 
Exceptions overruled. 


HOME INS. CO. OF NEW YORK v. MOORE & RAWLS. (No. 27193.) 
Supreme Court of Misgissippi, Division A. June 11, 1928. 
117 Southern Reporter 524. 
(Syllabus by the Court.) 

1. INSURANCE—INSURANCE POLICY COVERING RAILROAD CARS FOR 
WHICH INSURED PARTIES WERE “LEGALLY LIABLE” COVERED 
LIABILITY CREATED BY THEIR CONTRACT TO PAY RAILROAD 
COMPANY FURNISHING CARS FOR CAR DESTROYED, UNDER 
WHICH RAILROAD RECOVERED JUDGMENT. 7 
Insurance policy covering railroad cars delivered to lumber company for plain- 

tiffs insured parties, by railroad, and covering all cars in plaintiffs’ possession for 

which they were legally liable, held to cover liability created by contract to pay 
railroad company furnishing cars for all cars lost or destroyed, under which rail- 
road recovered judgment, since words “legally liable” could only mean liability 
imposed by law or liability which law fixed by contract on insured. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

2. INSURANCE—INSURANCE CONTRACT IS CONSTRUED MOST 
STRONGLY IN FAVOR OF INSURED. 

A contract of insurance is construed most strongly in favor of the insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3}.) 
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4. INSURANCE—GENERALLY, NEGLIGENCE ON PART OF INSURED, 
HIS AGENTS OR SERVANTS, ALTHOUGH CAUSING LOSS, WILL 
NOT RELIEVE INSURER FROM LIABILITY. 

General rule is that mere negligence or carelessness on part of insured, his 
agents or servants, although directly contributing to and causing loss, will not 
relieve insurer from liability. 


(For other cases, see Insurance, Dec. Dig. § 436.) 


5. INSURANCE—INSURED PARTIES ALLEGED NEGLIGENCE IN NOT 
GUARDING RAILROAD CARS TO PREVENT FIRE COULD NOT 
RELIEVE INSURER FROM LIABILITY. 

_ Alleged negligence on part of insured parties in not guarding railroad cars 

insured, if that could be done so as to prevent them from catching on fire, could 

not relieve insurer from liability. 
(For other cases, see Insurance, Dec. Dig. § 436.) 


Appeal from Chancery Court, Jones County, Second District; G. C. Tann, 
Chancellor. 

Suit by Moore & Rawls against the Home Insurance Company of New York. 
vem : judgment overruling its demurrer, defendant appeals. Affirmed and re- 
manded. 

C. S. Street. of Laurel, and R. L. McLaurin, of Vicksburg, for appellant. 

Welch & Cooper, of Laurel, for appellees. ’ 

McGowen, J. Appellees, Moore & Rawls, filed their bill in the chancery court of 
Jones county against the Home Insurance Company, an insurance corporation, upon 
a fire insurance policy, alleging a loss thereunder by fire of two railroad cars 
delivered to the Canal Lumber Company on a logging railroad track at Benmore, 
Miss., for the plaintiffs; the material part of said policy being as follows: 

“Moore & Rawls, 
“Benmore, Mississippi. 

“$5,000.00—On cars delivered to the Canal Lumber Company for the assured 
by the G. M. & N. Railroad at Benmore, Mississippi, and covers all such cars, 
while in their possession, or on the side track of the G. M. & N. Railroad, or 
the Canal Lumber Company’s logging railroad, and for which they are legally 
liable. 

“It is understood and agreed that all matters affecting values, depreciation, 
and repairs in connection with losses on rolling stock described herein and insured 
hereby, shall be settled in accordance with the rules of the Master Car Builders’ 
Association. 

“Attached to and forming part of policy No. 1255 of the Home Insurance 
Company of New York, issued at its Laurel, Miss., agency.” 

It is alleged that, after the issuance of said policy, and while same was in 
full force and effect, the Gulf, Mobile & Northern Railroad Company, being the 
G. M. & N. R. R. Co., delivered to the Canal Lumber Company two box cars be- 
longing to said railroad, Nos. 4028 and 4059, and that said cars were in insured’s 
possession on the logging track of the Canal Lumber Company, and that said “cars 
were placed for complainants, and complainants were bailees of said cars.” 


The bill further alleged that prior to the delivery of the two cars there had 
been destroyed by fire, on said railroad, cars which had been delivered there for 
the use of complainants, and, after said loss, the railroad comnany refused to deliver 
cars on the tracks of said logging railroad unless and until complainants agreed 
and contracted with the railroad company to pay it for all cars lost, destroyed, 
or injured, regardless of the manner or cause of such loss, and the circumstances 
of negligence surrounding same, and that the railroad company and Moore & Rawls 
entered into such agreement in order to obtain cars from the railroad company. 

The bill further alleges that on March 31, 1924, the cars here insured, while 
in the complainant’s possession, as a result of fire set out by the locomotives of 
the logging railroad of the Canal Lumber Company, were destroyed by fire, that 
Moore & Rawls knew that the engines of the Canal Lumber Company’s logging 
railroad were accustomed to throw out sparks, and that there was no guard or 
protection of said cars on the tracks of said logging railroad against said sparks 
from the locomotives. The value of one car was $1,106.21, and the other $1,071.78. 

The bill further alleges that the G. M. & N. R. R. Co. sued Moore & Rawls 
in the circuit court of Perry county for the value of said cars, and recovered 
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judgment against Wilson Moore, one of the complainants, in the sum of $2,177.99, 
with interest from date of the loss of the cars. There was no service of process 
on Rawls, and no judgment. The Canal Lumber Company was also sued in the 
same action, and filed its pleas, alleging that it had no interest financially or other- 
wise, in the cars destroyed by fire. Moore pleaded the general issue to the pro- 
ceeding against him. 

The railroad company dismissed its suit against the Canal Lumber Company, 
and in the trial of the case in the circuit court a jury was impaneled, verdict ren- 
dered for amount sued for, and judgment entered accordingly in favor of the 
railroad company against Moore, a member of the firm of Moore & Rawls, for 
said sum with interest. 

The bill prayed for a decree against the insurance company for the sum of 
$2,177.99, with interest, and for general relief. 

The insurance company, appellant here, filed a motion to require the complain- 
ants to be more specific as to the allegations in the bill in reference to the contract 
entered into between the G. M. & N. R. R. Co. and Moore & Rawls as to the 
delivering and placing of cars on the logging tracks of the Canal Lumber Company 
for the use of complainants as bailee, to which the complainants answered, setting 
up the oral contract entered into between the railroad company and Moore & Rawls 
in reference to the liability of the latter for the destruction or loss and damage 
to cars, which answer is here set out: 

“Complainants answering the motion of defendant for certain specifications as 
to the allegations of the bill of complaint, says the contract between complainants 
and the Gulf, Mobile & Northern Railroad Company with reference to liability for 
destruction or for loss or for damage to cars placed on the tracks of Canal Lumber 
Company for the use of complainant was a parol contract; that it resulted from 
negotiations continuing between the 1st of January, 1924, and the early days of 
March, 1924; that two cars so delivered to Canal Lumber Company had been 
destroyed on or about January Ist: that the railroad company refused to make any 
more deliveries of cars for complainants unless complainants would agree and 
obligate themselves to pay the railroad company the value of the cars lost or 
destroyed, or compensate them for the damage done to said cars, while on the 
Canal Lumber Company tracks; that complainants then and there agreed to pay 
to the railroad company the value of the cars lost or destroyed, or compensate for 
any damage, just as is customary in the settlement of such claims among common 
carrier railroads; that said agreerment was concluded and reached just prior to 
the date of the issuance of the policy sued on, the exact date not being known 
to complainants; that the Canal Lumber Company had nothing to do with the 
contract, and its only relation was that of furnishing the track on which the cars 
delivered by the railroad company were to be moved.” 

Thereupon the insurance company interposed its demurrer to the bill, alleging 
the insutticiency of the bill on three grounds as follows: 

“(1) That by the terms of the contract sued on the loss by fire of the cars 
in question did not impose upon Moore & Rawls any obligation for which they 
were ‘legally liable.’ Hence no liability arose as a result of the fire under the 
contract sued on by the Home Insurance Company to Moore & Rawls. 

“(2) The contract for reimbursement between Moore & Rawls and the Gulf, 
Mobile & Northern Railroad Company was within the statute of frauds, being an 
oral contract to answer for the debt or default or miscarriage of another person 
(that is, for the Canal Lumber Company), and cannot be the basis for the right 
of recovery against this insurance company on the insurance contract here sued 
on; Moore & Rawls not being legally liable for the destruction of the railroad 
company’s property by fire in the manner stated. 

“(3) The negligence of complainants below, appellees here, is shown b- the 
bill of complaint and the record to have been so gross or wanton as to in legal 
effect constitute fraud against the rights of appellant, and hence appellees should 
not be permitted to recover on this contract.” 

The court below overruled the demurrer, and granted the insurance company 
an appeal to this court to settle the principles of the case. 


_Counsel for the appellant, the insurance company, insists that the insurance 
policy according to its terms, and the use of the words, “for which they are legally 
liable” (referring to Moore & Rawls) referred only to a liability imposed by law 
as distinguished from liability created by contract, and that the language of this 
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contract did not comprehend any indemnity of the insured against a liability created 
by contract. 

We think it is manifest, from the language used, that the insurance company 
did indemnify Moore & Rawls for any liability which the law imposed directly 
or by contract, because the quoted portion of the insurance policy, the gist of the 
contract here, plainly shows that the cars belonged to the G. M. & N. R. R. Co.; 
that they were to be delivered into the possession of the insured, Moore & Rawls, 
on the tracks of the Canal Lumber Company. 5 

[1] The bill further alleges that the liability of Moore & Rawls had been estab- 
lished in a court of competent jurisdiction, and, in the absence of anything alleged 
or shown in the contract of insurance limiting the meaning of the words “legally 
liable,” they could only mean a liability impose! by law, or a liability which the 
law fixed by contract upon the insured. The judgment of the circuit court imposed 
a legal liability upon them as to the facts alleged independent of the judgment. 

The oral contract shows that there was direct liability assumed by Moore & 
Rawls, and this liability was evidently in the mind of the company when it made 
its insurance contract as quoted, supra, and, if it was ascertained that Moore & 
Rawls were legally liable, the source of the liability cannot now be questioned by 
the insurer under the terms of its insurance contract. 

The allegations of the bill are that Moore & Rawls had to agree to become 
legally liable to the G., M. & N. R. R. Co. before the cars would be placed on 
the logging tracks of the Canal Lumber Company. In other words, the G., M. & 
N. R. R. Co., by express contract with Moore & Rawls, declined to deliver cars 
to them unless they should become liable to said railroad company for loss or 
damage to its cars, and this declination on the part of the railroad company to 
place its cars on the logging tracks was specific. 

{2] A contract of insurance is construed most strongly in favor of the insured. 
Counsel for appellant asks us to put a most technical and strained construction 
upon its language, which we decline to do. 

The facts alleged in the bill show liability, both in tort and in contract. 

[3] The second point—that there was a violation of the statute of frauds in 
that it is sought to hold the insurance company liable upon an oral contract made 
by Moore & Rawls to answer to the G., M. & N. R. R. Co. for the debt, default, 
or miscarriage of the Canal Lumber Company. 

Section 3325(a), Hemingway’s 1927 Code, section 4775, Code of 1906, reads 
as follows: 

“An action shall not be brought whereby to charge a defendant or other party— 
(a) Upon any special promise to answer for the debt or default or miscarriage of 
another person.” 

The trouble with this position of counsel is that he is met with stubborn facts 
as alleged in the bill, and that this primary obligation enteredi into by and between 
the railroad company and Moore & Rawls is recognized by the insurance company, 
waiving the question whether or not the insurance company could plead the statute 
of frauds as against its contract. 

We think the obligation entered into by the parties for the delivery of cars 
was a direct, proximate obligation, and that the statute of frauds has no applica- 
tion. This contract of insurance entered into by the appellant was for the exclusive 
benefit of Moore & Rawls, with a statement of the interest of Moore & Rawls, 
and how the interest was to be acquired, written into the policy. 

_[4, 5] The third point—that the negligence of appellees, as alleged by com- 
plainant in their bill, is so gross or wanton as to constitute fraud against the rights 
= ~ asa and that appellants should not be permitted to recover on this con- 
ract. 

This is not a case where, by design of the insured, property is lost by fire, 
neither is it a case where there is alleged or shown by the bill a misrepresentation 
as to the hazard incurred by placing the box cars on the tracks of the logging 
railroad. That is exactly what the insurance company agreed should be done. 


It is alleged that no sort of guard was placed around these cars to prevent 
the locomotive, which was “in the habit” of emitting large sparks, and known 
to the complainants, from setting fire to the cars. The bill simply shows that the 
insured was careless. It does not show any design on insured’s part to effectuate 
the loss of the cars by fire; and we are unable to perceive the strength of counsel's 
position. The general rule is that mere negligence or carelessness on the part of 
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an insured, his agents, or servants, although directly contributing to and causing 
the loss of the property insured, will not relieve the insurance company from 
liability. The exception would be that, where property is designedly destroyed by 
fire by the insured, or destroyed by willful or fraudulent purpose or design to 
accomplish the destruction of the property by fire, then there could not be any 
recovery. But the facts here simply show negligence on the part of the insured, 
which negligence would consist in not guarding the property, if that could be done, 
so as to prevent it catching on fire. There is no allegation in the bill which shows 
any wilful or fraudulent burning. It is inconceivable that such inference could be 
drawn from the charge and admission of negligence contained in the bill, and which 
we have set forth in hc verba. 26 C. J. 347, states the most that could be con- 
tended for by the appellant here as against its contract, and section 443 thereof is 
as follows: 

“Negligence or Misconduct—Of Insured or His Servants—Except where the 
policy stipulates that the insurer shall not be liable for loss- caused by the neglect 
of the insured to use all reasonable means to save and preserve the property when 
it is endangered by fire, mere negligence or carelessness on the part of the insured, 
or of his servants, although directly causing or contributing to the loss, is one of 
the risks covered by the insurance, and does not relieve the insurer from liability, 
and this rule applies even where the contract excepts losses originating by ‘design 
in the assured,’ if the negligence does not amount to design. However, even though 
there is no stipulation in the policy to that effect, if the insured’s acts of negligence 
or misconduct are such as to show a willful and fraudulent purpose or design to 
destroy the property, he cannot recover on the policy, as where he prevents efforts 
which would be availing to preserve the property, unless the insurer has waived 
or is estopped to set up such fact as a defense. But the mere fact that the insured 
conspired or designed to destroy the property is no defense to an action on the 
policy, if such conspiracy or design fails of. accomplishment and is not the cause 
of the fire and has no connection with it.” 

In the case before us, Moore & Rawls desired cars in which to load pine knots 
for shipment for sale. No earthly reason can be found from the facts here under 
consideration for saying that, through fraud or design, Moore & Rawls destroyed 
the property, or fraudulently conceived such destruction. If the cars were destroyed, 
under their contract, liability would arise; their purpose was to use the cars, and 
no shipments could be made in cars destroyed by fire; and the position is unten- 
able and unthinkable, from the allegations of the bill of complaint. 

We think the court below correctly overruled the demurrer, and that the de- 
fendant is put to the proof in this case. The insurance company, appellant here, 
is allowed 60 days from the date of the judgment here in which to plead in the 
lower court. 

Affirmed and remanded. 


ROYAL INS. CO. et al. v. ATLANTIC COAST LINE R. CO. (No. 222.) 
Supreme Court of North Carolina. June 6, 1928. 
143 Southeastern Reporter 516. 

1. EVIDENCE—DECLARATIONS AGAINST INTEREST ARE GENERALLY 
NOT ADMISSIBLE UNLESS DECLARANT HAS COMPETENT 
KNOWLEDGE OF FACT DECLARED. 

Generally, in order to make declarations against interest admissible in evidence, 
the declarant must have had a competent knowledge of the fact declared. 
(For other cases; see Evidence, Dec. Dig. § 272.) 

2. EVIDENCE—COMPETENT DECLARATION AGAINST INTEREST BY 
ASSIGNOR IS ADMISSIBLE AGAINST ASSIGNEE. 

_Any competent declaration against interest made by an assignor is admissible 
against the assignee, who holds title under him. 
(For other cases, see Evidence, Dec. Dig. § 229.) 

3. EVIDENCE—ADMISSION MUST BE ACKNOWLEDGMENT OF FACT 
AND NOT OF MERE OPINION. 

An admission, in order to be admissible in evidence, must be the acknowledg- 
ment of a fact and not of a mere opinion having no foundation either in knowledge 
or from observation. 


(For other cases, see Evidence, Dec. Dig. § 200.) 
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4. EVIDBENCE—ADMITTING TESTIMONY OF INSURED, NOT PROPERLY 
QUALIFIED, RELATIVE TO OPINION THAT RAILROAD WAS NOT 
RESPONSIBLE FOR FIRE, HELD ERRONEOUS. 

In action by insurance companies, pursuant to assignment of right of action, 
by insured, against railroad to recover sum paid insured for cotton destroyed by 
fire stored on cotton platform on railroad right of way, testimony relative to state- 
ment of insured that fire was not result of railroad’s negligence held erroneously 
admitted, in view of fact that witness had no personal knowledge of condition of 
premises and. was not present when fire started. 

(For other cases, see Insurance, Dec. Dig. § 252.) 

Stacy, C. J., dissenting. 

Appeal from Superior Court, Sampson County; Cranmer, Judge. 

Action by the Royal Insurance Company and another against the Atlantic Coast 
Line Railroad Company. Judgment for defendant, and plaintiffs appeal. New 
trial. 

See, also, 193 N. C. 404, 137 S. E. 309. 

There was allegation and proof to the effect that the plaintiff Royal Insurance 
Company issued to Bethune-Colwell & Co. a policy of fire insurance for the sum 
of $5,000, insuring against loss or damage by fire cotton owned by the insured, 
and that the other plaintiff, Home Insurance Company, had issued a policy for the 
same amount to the same persons for the same purpose; that on October 13, 1922, 
Bethune-Colwell & Co., who were cotton buyers in the town of Clinton, N. C., 
had purchased and placed upon the cotton platform on the defendant’s right of 
way certain lint cotton of the value of $9,075.86, and that while said cotton was so 
stored on said platform the defendant, about 6 or 7 o'clock in the evening of Sat- 
urday, backed a freight train into the said depot near said cotton platform, and 
that the employees of defendant were cooking their supper in the caboose and using 
for such purpose a stove, and that fire and flames were negligently permitted to 
escape from said stove and to fall upon said cotton platform, setting fire thereto 
and completely destroying the same; that proof of loss was filed by said Bethune- 
Colwell & Co. against the plaintiffs, and that the loss, amounting to $9,075.86, was 
paid to the owners of said cotton; that after the full payment of said loss by the 
plaintiffs the said Bethune-Colwell & Co. executed to each of the plaintiffs a subro- 
gation agreement “and did assign, set over, transfer, and subrogate to each of the 
plaintiffs, all the right, claims, interest, choses, or things in action,” and authorized 
and empowered the plaintiffs and each of them to sue said defendant for the loss 
sustained for the destruction of said cotton. The defendant denied that it was 
guilty of any negligence. 

The following issues were submitted to the jury: 

“(1) Was the cotton of Bethune-Colwell & Co., which was insured by the 
plaintiffs, and the loss therefor paid for by them, burned by the negligence of the 
defendant, as alleged in the complaint? 

“(2) Was Bethune-Colwell & Co. guilty of. contributory negligence which 
contributed to the damages for which this action was brought to recover, as alleged 
in the answer? 

“(3) What damages, if any, are these plaintiffs entitled to recover?” 

The jury answered the first issue “No,” and did not answer the other iss‘tes. 

From the judgment upon the verdict in favor of defendant, plaintiffs appealed. 

Butler & Herring, of Clinton, for appellants. 

soa & Carr, of Wilmington, and A. McL. Graham, of Clinton, for 
appellee. 

Brocpin, J. Bethune-Colwell & Co. were the owners of the cotton destroyed by 
fire. On July 8, 1925, after receiving payment. a subrogation receipt was signe 
and delivered to the plaintiffs by the owners. of said cotton, and the plaintiffs, by 
virtue of said subrogation receipt and assignment, instituted this action against 
the defendant on July 11, 1925. L. A. Bethune, one of the owners of the cotton, 
testified that his firm was required, under the terms of the contract of insurance, 
to sign a subrogation agreement, but that the subrogation paper first presented by 
the plaintiffs permitted the plaintiffs to bring suit in the name of the owners of 
the cotton, to wit, Bethune-Colwell & Co., and that the owners had declined to sign 
the receipt in that form. Thereupon the witness Bethune was asked the following 
question on cross-examination by counsel for defendant: : 

7 ad you not stated that in your opinion before that time (that is, the time 
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of signing the subrogation receipt), that the railroad company was not responsible 
for this fire? A. I expressed the opinion that I did not think the railroad com- 
pany burned it. Yes, sir; I did that.” 


The plaintiff objected to the question and moved to strike out the answer. The 
trial court admitted the evidence, and the plaintiffs excepted. 


The witness Bethune also testified as follows: 


“When I got there not all of the cotton was on fire. * * * I did not observe 
the condition at the cotton platform or on the track the day of the fire. * * * I got 
to the fire as quick as I could after the alarm was sounded. I do not know of 
my own knowledge how the fire occurred. I do not recall that I noticed the con- 
dition around the platform that particular day.” 


The plaintiff contends that the evidence is incompetent for the reason that it 
permitted a witness to give an opinion as to the cause or origin of the fire when 
the witness had no personal knowledge of the condition of the premises and was 
not present when the fire started. The defendant contends that the testimony is 
competent for the reason that it is a declaration against interest, which is one 
of the well-defined and well-established exceptions to the hearsay rule. One of 
the leading cases in this state, discussing declarations against interest, is Smith 
v. Moore, 142 N. C. 277, 55 S. E. 275, 7 L. R. A. (N. S.) 684. In that case Walker 
J., writing for the court, said: 

“Declarations of a person, whether verbal or written, as to facts relevant to 
the matter of inquiry, are admissible in evidence. even as between third parties, 
where it appears: (1) That the declarant is dead. (2) That the declaration was 
against his pecuniary or proprietary interest. (3) That he had competent knowledge 
of the fact declared. (4) That he had no probable motive to falsify the fact de- 


clared.” Roe v. Journegan, 175 N. C. 261, 95 S. E. 495; Carr v. Bizzell,. 192 N. C. 
212, 134 S. E. 462. 


[1-3] Without entering into any discussion of the complexities of declaration 
against interest, it is generally held to be the law that in order to make such dec- 
larations admissible in evidence the declarant must have a competent knowledge 
of the fact declared. In the case at bar the witness Bethune expressly testifies 
that he had no knowledge of the condition of the premises or of the origin of the 
fire. The cotton was burning when he arrived upon the scene. The evidence of 
the witness perhaps would be more in the nature of an admission. The difference 
between an admission and a declaration against interest in discussed by Justice 
Allen in Roe v. Journegan, supra. Of course, technically an admission is a state- 
ment of a party, and the witness Bethune was not a party to this action. He was, 
however, the assignor of the plaintiffs, and was therefore a privy in estate, and any 
competent declaration made by an assignor is admissible against the assignee, who 
holds title under him. Guy v. Hall, 7 N. C. 150; Johnson v. Patterson, 9 N. C. 
184, 11 Am. Dec. 756; Satterwhite v. Hicks, 44 N. C. 105, 57 Am. Dec. 577; MaGee 
v. Blankenship, 95 N. C. 568; Shaffer v. Gaynor, 117 N. C. 24, 23 S. E. 154; 2 
Wigmore on Evidence (2d Ed.) § 1080 et seq. p. 593. But even an admission 
must be the acknowledgment of a fact and not of a mere opinion having no foun- 
dation either in knowledge or from observation. 


The whole question, therefore, is narrowed to the inquiry as to whether or 
not the opinion of the witness Bethune as to the origin of the fire was competent 
under the circumstances disclosed by the record. In Hill v. Railroad, 186 N. C. 
475, 119 S. E. 884, this court stated the law as follows: 


_ in the law of evidence no principle is more familiar than that which ordin- 
arily excludes the opinion of a nonexpert witness. One who is called to testify 
is generally restricted to proof of facts within his personal knowledge, and is 
not permitted to express his opinion concerning matters which the jury are required 
to decide, * * * The opinion of the witness should be based upon facts admitted 


+ aaa or upon his personal knowledge, and not upon the assumption of the 


[4] The origin of the fire was the point in issue between the parties and was 
the identical question to be determined by the jury. The testimony was therefore 
incompetent and should have been excluded. Summerlin v. Railroad, 133 N. C. 
551, 45 S. E. 898; Marshall v. Telephone Co., 181 N. C. 292, 106 S. E. 818; Stanley 
v. Lumber Co., 184 N. C. 307, 114 S. E. 385; State v. Brodie, 190 N. C. 554, 130 
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S. E. 205; Trust Co. v. Store Co., 193 N. C. 122, 1% S. E. 289; Deppe v. Rail- 
road, 154 N. C. 523, 70 S. E. 622. 

New trial. 

Stacy, C. J., dissents. 


GEORGE H. OLMSTED & OO v. aa LIFE INS. CO. 
oO. ; 
Supreme Court of Ohio. April 18, 1928. 
161 Northeastern Reporter 276. 
(Syllabus by the Court.) 

1. INSURANCE—AS RESPECTS LIBERAL CONSTRUCTION, WHETHER 
CLAUSE IS AMBIGUOUS HELD NOT OPEN QUESTION AFTER 
NUMEROUS COURTS CONSTRUED CLAUSE IN CONFLICTING 
MANNER. 

Where the language of a clause used in an insurance contract is such that 
courts of numerous jurisdictions have found it necessary to construe it and in 
such construction have arrived at conflicting conclusions as to the correct meaning, 
intent and effect thereof, the question whether such clause is ambiguous ceases to 
be an open one. 

(For other cases, eee Insurance, Dec. Dig. § 146[3].) 

2. CONTRACTS—RULE CONSTRUING AMBIGUOUS LANGUAGE MOST 
STRONGLY AGAINST PARTY SELECTING LANGUAGE IS ESPECI- 
ALLY APPLICABLE TO CONTRACTS EXECUTED SUBSEQUENT TO 
CONFLICTING JUDICIAL CONSTRUCTION OF LANGUAGE. 

The rule that ambiguous language is to be construed most strongly against the 
party selecting the language and most favorably toward the party sought to be 
charged, is especially applicable to contracts executed subsequently to such con- 
flicting judicial constructions. 

Error to Court of Appeals, Cuyahoga Countv. 

Action by George H. Olmsted & Co., a partnership, against the Metropolitan 
Life Insurance Company. Judgment for plaintiff was reversed by the Court of 
Appeals (161 N. E. —), and plaintiff brings error. Affirmed.—[By Editorial Staff.] 

The parties occupy the same position here as in the trial court. The plaintiff 
is a partnership engaged in business as insurance agent in the city of Cleveland. 
The defendant is a foreign corporation and is a mortgagee under a mortgage 
executed by the Winton Hotel Company upon property in the city of Cleveland, 
known as the Winton Hotel. The action was to recover from the defendant insur- 
ance premiums on fire insurance policies issued by various insurance companies, 
represented by the plaintiff, on the Winton Hotel property, which policies ran to 
the Winton Hotel Company with mortgage clauses to the defendant. 

The cause was tried to the court upon a stipulation. The pertinent facts 
appearing by the admissions of pleadings and the stipulation are: 

That both the Winton Hotel Company and the Winton-Olmsted Company, which 
by the terms of its lease from the Winton Hotel Company was obligated to pay 
the premiums on the policies in question, defaulted payment, and payment was 
made to the various insurance companies by the plaintiff, within 60 days after the 
policies were issued and delivered, without notice to or demand upon the defendant 
for payment. That the insurance policies in question were delivered to the defend- 
ant on the 15th day of December, 1923, and demand upon the defendant for pay- 
ment of premiums was first made on January 22, 1925, and that upon that day 
the defendant returned the insurance policies for cancellation, this action being 
to recover for premiums earned to that date and paid by the plaintiff. That the 
mortgage clause in each policy of insurance was the standard mortgage clause, and 
in the following words: 


“Loss or damage, if any, under this policy, shall be payable to —— as ——, 
mortgagee [or trustee] as interest may appear, and this insurance, as to the interest 
of the mortgagee [or trustee] only therein, shall not be invalidated by any act or 
neglect of the mortgagor or owner of the within described property, nor by any 
foreclosure or other proceedings or notice of sale relating to the property, nor by 
any change in the title or ownership of the property, nor by the occupation of the 
premises for purposes more hazardous than are permitted by this policy: Provided, 
that in case the mortgagor or owner shall neglect to pay any premium due under 
this policy, the mortgagee [or trustee] shall, on demand, pay the same. 
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“Provided, also, that the mortgagee [or trustee] shall notify this company of 
any change of ownership or occupancy or increase of hazard which shall come 
to the knowledge of said mortgagee [or trustee] and, unless permitted by this pol- 
icy, it shall be noted thereon and the mortgagee [or trustee] shall, on demand, 
pay the premium for such increased hazard for the term of the use thereof; other- 
wise this policy shall be null and void. 

“This company reserves the right to cancel this policy at any time as provided 
by its terms, but in such case this policy shall continue in force for the benefit only 
of the mortgagee [or trustee] for ten days after notice to the mortgagee [or trus- 
tee] of such cancellation and shall then cease, and this company shall have the 
right, on like notice, to cancel. this agreement. 

“Whenever this company shall pay the mortgagee [or trustee] any sum for loss 
or damage under this policy and shall claim that, as to the mortgagor or owner, 
no liability therefor existed, this company shall, to the extent of such payment, be 
thereupon legally subrogated to all the rights of the party to whom such payment 
shall be made, under all securities held as collateral to the mortgage debt or may 
at its option, pay to the mortgagee [or trustee] the whole principal due or to grow 
due on the mortgage with interest, and shall thereupon receive a full assignment 
and transfer of the mortgage and of all such other securities; but no subrogation 
shall impair the right of the mortgagee [or trustee] to recover the full amount of 
—claim.” 

That the mortgage from the Winton Hotel Company to the defendant contained 
the following clause: 

“And the said party of the first part (the Winton Hotel Company), its succes- 
sors, legal representatives and assigns, further covenant and agree to keep the build- 
ing on said premises constantly insured for the benefit of the party of the second 
part (the Metropolitan Life Insurance Company) against loss by fire in such manner 
and in such companies, and for such amounts, as may be satisfactory to the party 
of the second part until the debt hereby secured is fully paid, and to keep such poli- 
cies constantly assigned or pledged to the party of the second part, and to deliver 
renewals thereof to the said Metropolitan Life Insurance Company at its home office 
in New York City one week in advance of the expiration of the same, stamped 
‘paid’ by the agent or company issuing the same. In the event that such party of 
the first part, its successors, legal representatives or assigns, shall for any reason 
fail to keep the said premises so insured or fail to deliver the policies of insurance 
to the said party of the second part, or fail to pay the premiums thereon, party of 
the second part, if it so elects, may have such insurance written and pay the premi- 
ums thereon and any premiunts so paid shall be sécured by this mortgage and re- 
paid by the party of the first part, its successors, legal representatives, or assigns, 
within ten days after payment by the party of the second part. In default thereof 
the whole principal sum and interest, and insurance premium with interest on such 
sum paid for such insurance from the date of payment may be and shall become 
due at the election of the party of the second part, its successors or assigns; any- 
thing herein to the contrary notwithstanding.” 

That the defendant did not know prior to or about the date of the demand that 
the premiums had not been paid by the Winton Hotel Company or the Winton- 
Olmstead Company. 

The trial court found for the plaintiff and rendered judgment against the de- 
fendant for the full amount of the earned premiums, with interest from the date 
of the demand. The Court of Appeals reversed the judgment of the trial court and 
entered final judgment for the defendant. Error is prosecuted here. 

Davis, Young & Vrooman, of Cleveland, for plaintiff in error. 

Cook, McGowan, Foote, Bushnell & Burgess, of Cleveland, for defendant in 
error. 

Rosinson, J. The sole question considered by this court is whether the stand- 
ard mortgage clause is to be construed as a covenant or whether it is to be con- 
strued as a condition. If the language of the clause is plain and unambiguous it 
must be given its plain and unambiguous meaning, and no occasion or justification 
for its construction by the court arises. If it is ambiguous and reasonably suscep- 
tible of two or more constructions, then it becomes the duty of the court to con- 
Strue it most strongly against the party preparing the contract and selecting the lan- 
guage, and most favorably toward the party sought to be charged because of it. 
Mumaw v. Western & Southern Life Ins. Co., 97 Ohio St. 1, 119 N. E. 132; Great 
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American Mutual Indemnity Co. v. Jones, 111 Ohio St. 84, 144 N. E. 596, 35 A. L. 
R. 1023. And since in the instant case the plaintiff, in whatever capacity it chooses 
to characterize itself, must stand in the place of the contracting insurance compan- 
ies, and its right must be measured by the right that the insurance companies would 
be entitled to assert were they seeking to recover the premium, the plaintiff is in 
the position not only of having prepared the contract and selected the language used 
in it, but also in the position of seeking to charge the defendant with an obligation 
under it, and therefore, if the language is ambiguous, both favors will obtain toward 
the defendant. 

The trial court interpreted this standard mortgage clause as a covenant. The 
Court of Appeals interpreted it as a condition. So far as our investigation has gone 
the clause has not been interpreted by other courts in Ohio. In 1891 the Supreme 
Court of North Dakota construed this same mortgage clause as a covenant. St. 
Paul Fire & Marine Ins. Co. v. Upton, 2 N. D. 229, 50 N. W. 702. In 1894 the Su- 
preme Court of South Dakota construed the clause as a condition: Ormsby y. 
Phoenix Ins. Co., 5 S. D. 72, 58 N. W. 301. In 1898 the Supreme Court of Kansas 
construed the clause as a covenant. Boston Safe Deposit & Trust Co. v. Thomas, 
59 Kan. 470, 53 P. 472. In 1919 the Court of Appeals of Missouri construed the 
clause as a condition. Trust Co. of St. Louis County v. Phoenix Ins. Co., 201 Mo. 
App. 223, 210 S. W. 98. In 1914 the Supreme Court, Appellate Division, of New 
York, construed the clause as a condition. Coykendall v. Blackmer, 161 App. Div. 
11, 146 N. Y. S. 631. In 1917 the Supreme Court of Rhode Island construed the 
clause as a condition. Home Ins. Co. v. Union Trust Co., 40 R. I. 367, 100 A. 
1010, L. R. A. 1917F, 375. In 1922 the Court of Civil Appeals of Texas construed 
the clause as a condition. Johnson, Sansom & Co. v. Fort Worth State Bank, 244 
S. W. 657. In 1926 the District Court of Appeal of California construed the clause 
as a condition. Schmitt v. Gripton, 77 Cal. App. 429, 247 P. 505. The same year 
the Supreme Court of Wyoming construed the clause as a condition. Farnsworth 
v. Riverton Wyoming Refining Co., 35 Wyo. 334, 249,P. 555, 47 A. L. R. 1114. In 
1927 the Supreme Court of North Carolina construed the clause as a condition. 
Whitehead v. Wilson Knitting Mills Co., 194 N. C. 281, 139 S. E. 456. 

{1, 2] Without analyzing, or approving, or disapproving the logic of these sev- 
eral decisions or attempting to say where the weight of authority prevails, the fact 
that such respectable authority is in irreconcilable conflict, and was so long prior 
to the execution of the insurance contracts here under consideration, coupled with 
the fact that the lower courts in the instant case are in disagreement as to whether 
the clause is a covenant or a condition, presents such persuasive argument of the 
ambiguity of the clause that if this court were in accord as to the unambiguity of 
the clause it would hesitate to so declare. However, if this clause were here for 
consideration as an initial question, we could not find it to be otherwise than am- 

iguous. Having reached the conclusion that the clause is ambiguous, and reason- 
ably as susceptible to a construction as a condition as it is to a construction as a 
covenant, no other course presents itself than a construction most strongly against 
the party that selected the language and most favorably toward the party sought 


to be charged by it. Such a construction requires an affirmance of the judgment 
of the Court of Appeals. 


Judgment affirmed. 
Marshall, C. J., and Day, Allen, Kinkade, Jones, and Matthias, JJ., concur. 


NATIONAL UNION FIRE INS. CO. v. MULHOLLAND et al. 
Court of Appeals of Ohio, Cuyahoga County. Oct. 24, 1927. 
161 Northeastern Reporter 351. 

1. INSURANCE—FAILURE OF PROOF OF LOSS TO DISCLOSE EQUITA- 
BLE INTEREST OF ANOTHER DOES NOT IN AND OF ITSELF 
AVOID POLICY. 

Failure of proof of loss to disclose equitable interest of another in property, 
without collusion or fraud, does not in and of itself avoid policy, since one of pur- 
poses of serving proof-of loss is to acquaint insurer with facts or with medium by 
which facts may be ascertained. 


(For other cases, see Insurance, Dec. Dig. § 552.) 
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2, INSURANCE—FAILURE OF PROOF OF LOSS TO DISCLOSE EQUITA- 
BLE INTEREST KNOWN TO INSURER DID NOT PRECLUDE RE- 
COVERY. 

Where proof of loss, under fire policy, was filed as required under provisions 
of policy, and insurance company itself became aware of exact situation as to wheth- 
er another than insured had equitable interest in property, failure of proof of loss 
to show such equitable interest did not preclude recovery. 

(For other cases, see Insurance, Dec. Dig. § 552.) 


Action by George E. Mulholland and another against the National Union Fire 
Insurance Company. Judgment for plaintiffs, and defendant brings error. Affirm- 
ed.—[By Editoral Staff.] 

Ford, Taylor & Hasselman, of Cleveland, for plaintiff in error. 

P. J. Berry, of Cleveland, for defendant in error. 

SULLIVAN, P. J. This cause is here’ on error, and a reversal of the judgment 
of the municipal court is sought on the ground that the judgment is contrary to 
law. 

In August, 1924, the National Union Fire Insurance Company, defendant below, 
executed and delivered to George E. and Mary T. Mulholland, defendants in error, 
plaintiffs below, a fire insurance policy, indemnifying them against loss by fire upon 
premises located at 1345 Granger avenue, in the city of Lakewood, Ohio. 

The family of one Steve O’Neil moved into said premises, and lived there until 
August 27, 1926, when a fire occurred, and it was claimed that the damages by rea- 
son thereof amounted to some. $2,402.12. Within 60 days, as provided by the terms 
of the policy, a proof of loss was furnished, and thereupon the insurance company 
refused to pay the claim, on the ground that the proof of loss failed to show 
what is called the equitable interest of Steve O’Neil in the premises damaged by 
fire, and it claimed that the requirement to do so is one of the provisions of the 
contract of insurance. 

The clauses in the contract of insurance which relate to the issue are as follows: 

“This entire policy shall be void, if the insured has concealed or misrepresented 
in writing, or otherwise, any material fact or circumstance concerning this insur- 
ance or the subject thereof, or, if the interest of the insured in the property be not 
truly stated herein or in case of any fraud or false swearing by the eneal touch- 
ing any matter relating to this insurance or subject thereof, whether before or after 
a loss. 

“Or if the interest of the insured be other than unconditional and sole owner- 
ship, or if the subject of insurance be a building on ground not owned by the in- 
sured in fee simple. 

_ “If fire occurs, the insured shall give immediate notice of any loss thereby, in 
writing, to this company, protect the property from further damage, forthwith sep- 
arate the damage and undamaged personal property, put it in the best possible order, 
make a complete inventory of the same, stating the quantity and cost of each article 
** * the interest of the insured, and of all others in the property * * * the in- 
cumbrances thereon, all other insurance.” 

The plaintiffs below began suit for the recovery of damages by reason of the 
fire, and the statement of defense set up a failure and neglect to set forth the equita- 
ble interest of the said O’Neil in the premises in question. 

ss bi cause was tried to a court and jury, and resulted in a verdict in favor of the 
plaintiffs. 

The evidence is conflicting as to whether the O’Neils, the tenants, were paying 
the Tent or making partial payments upon the property. There is evidence that the 
O’Neils were paying rent in advance, whereas the insurance company claims that these 
payments were to apply upon the purchase of the property, which still remained in 
the name of the Mulhollands. If it were a question of the weight of the evidence, 
we would consider this conflict in the evidence, but, inasmuch as we think that this 
is not the decisive point, we have come to the conclusion that from the record it ap- 
pears that, when the proof of loss was filed, as required under the provisions of the 
policy, the insurance company itself became aware of the exact situation as to wheth- 
er the O’Neils had an equitable interest or whether the payments were for rent. 

_ [1,2] The authorities are unanimous on the proposition that one of the purposes 
oI serving proof of loss is to acquaint the insurer with the facts, or with the medium 
by which the facts may be ascertained fully by the insurer. It-is conceded that the 
company became aware of the facts in plenty of time to protect itself in the payment 
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of the insurance, and, inasmuch as there is no evidence of collusion or fraud, the 
mere fact that there was no disclosure of the situation appearing in the record would 
not in and of itself avoid the policy, for the reason that no harm could come to the 
insurance company and there is no evidence of intent to defraud, although it would 
appear from the evidence that the serious conflict thereof is sufficient to warrant in- 
quiry as to the purpose of the payments. We think, however, that it is a question 
of pure law, and that under the record there is no prejudicial error. It is not clear 
that the O’Neils had any equitable interest that was based upon any document which 
would make the foundation for such a claim. 

We quote the following from Ayres, Ex’r, v. United States, 42 Ct. Cl. 385, 413: 

“An equitable title * * * is a right imperfect at law, but which may be perfected 
by the aid of a court of chancery either by compelling parties to do that which in 
good faith they are bound to do, or by removing obstacles interposed in bad faith to 
the prejudice of another.” 

In that case it was held that when a party’s grantors were not the possessors 
of a legal right, and could neither sell nor convey, he acquired nothing which could 
be perfected by a court of equity; nor will a court of equity decree an equitable 
title where conveyances are shown to have been taken under a treaty which provided 
for valid conveyances upon conditions, unless such conditions appear to have been 
complied with. 

We do not think that the situation in the record comes within the rule above 
laid down. 

The, attitude of courts under a situation such as appears by the record in this 
case is apparent in Acer v. Merchants’ Ins. Co., 57 Barb. (N. Y.) 68, 83, which is 
worth reading in connection with the questions at issue here. In that case a loss 
occurred under a policy which provided: 

“If the assured, or any other person or parties interested, shall have existing, 
during the continuance of this policy, any other contract or agreement for insurance 
(whether valid or not) against loss or damage by fire, on the property hereby in- 
— * * * not consented to by this company, * * * then this insurance shall be 
void, 

A person having an interest in the property under a contract of sale, without 
the knowledge or consent of the insured, obtained a policy covering his interest, and 
the first company claimed that thereby its policy was invalidated. In considering this 
claim, the court said: 

“Tt was not the understanding or intention that any other person who might 
have a separate interest in the property, and not connected in interest with the plain- 
tiff, and having no interest in his insurance, might avoid the plaintiff’s contract by 
obtaining an insurance of his own interest in the property, without the plaintiff's 
knowledge or consent. Such a construction would render the contract exceedingly 
harsh, unreasonable and oppressive, and the parties will not be deemed to have so 
contracted, if the language used by them fairly admits of a different interpretation. 
* * * By this rendering ‘the parties interested’ is considered to mean those interested 
with the plaintiff in his contract, instead of outside persons who might have some 
distinct and separate interest in the property.” 

The judgment of the court below is hereby affirmed. 

Judgment affirmed. 

Levine and Vickery, JJ., concur. 


EISENZIMMER v. CONNECTICUT FIRE INS. CO. 
Court of Appeals of Ohio, Summit County. Dec. 11, 1924. 
Motion to Certify Overruled by Supreme Court. 

161 Northeastern Reporter 553. 

1. INSURANCE—REJECTION OF TESTIMONY THAT INSURER’S ADJUS- 
TER STATED NO FURTHER PROOF OF LOSS WAS REQUIRED 
an ERROR, WHERE INSURER DENIED TIMELY 

7 
In an action on a fire insurance policy, in which the company denies that proof of 
loss was made w‘thin the stipulated period, it is prejudicial error for the trial court 
to reject testimonv proffered by plaintiff in support of his allegation that he relied 
on statements made to him by the agent and adjuster of said company to the effect 
that there would be nothing further required by way of proof of loss or otherwise. 


(For other cases, see Insurance, Dec. Dig. § 664.) 
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2, INSURANCE—EXCLUSION OF TESTIMONY SHOWING INSURED 
WAS SOLE OWNER OF INSURED PROPERTY WAS PREJUDICIAL 
ERROR AGAINST INSURER REFUSING PAYMENT BECAUSE IN- 
SURED WAS NOT SOLE OWNER. 

Payment of the policy having been refused on the ground that plaintiff was not 
the sole owner of the property, as shown by the deed therefor in which plaintiff 
and his wife appear as the grantees, it was prejudicial error for the trial court to 
exclude testimony offered by plaintiff to prove that he is such sole owner. 

(For other cases, see Insurance, Dec. Dig. § 653.) 


Action by George Eisenzimmer against the Connecticut Fire Insurance Company. 
Judgment for defendant, and plaintiff brings error. Reversed and remanded.—[By 
Editorial Staff.] 

May & May, of Akron, for plaintiff in error. 

Mooney, Bibbee & Edmonds, of Columbus, and Matter, Nesbitt & Willkie, of 
Akron, for defendant in error. 

ParbEE, J. ‘The parties stand in this court as they did in the court below, and 
for convenience will be referred to as plaintiff and defendant. 

The plaintiff brought an action to recover $3,500 from the defendant upon a fire 
insurance policy issued by it to the plaintiff, he claiming to have suffered a total 
loss and therefore to be entitled to the full amount thereof. 

The defendant filed an answer, denying liability, and the case went to trial be- 
fore a jury in the common pleas court of Summit county, with the result that at the 
end of the plaintiff’s case, upon motion of the defendant, the trial court took the 
case from the jury and directed a verdict for the defendant. The plaintiff filed a 
motion for new trial, which was overruled, and judgment was entered upon the ver- 
dict, and the case is now here on error to reverse that judgment. 

The attorneys on each side have filed very voluminous briefs, covering every 
angle of the case as they see it; but from our examination of the record and the law 
applicable thereto, we believe that the case can be decided upon one or two principal 
points, which we will hereinafter attempt to set out. 

The. case was tried upon the third amended petition of the plaintiff, in which it 
was alleged that on the 11th of August, 1920, he obtained said policy of fire insurance 
from said defendant and paid the premium therefor, and that the same was to ex- 
tend for a full term of three years; that the property insured was a frame dwelling, 
located upon a lot in Lakemore in said county; and that said lot was purchased by 
him individually, with his own money, without any contribution of any kind or char- 
acter from his wife, but that at the time of purchase the title to the same was taken 
in the joint names of himself and wife, and that the frame building covered by said 
policv was the sole and individual property of said plaintiff. 

Plaintiff further alleged that on March 3, 1922, as the result of a fire, all of said 
building was destroyed; that notice thereof was immediately given to said defendant, 
as required by the policy, and that he did not furnish a proof of loss as required by 
the terms of said policy, because the agents of said defendant told him that the 
same was unnecessary and that he had done all that was required of him in the 
Premises: that, afterwards, within the 60-day period in which proof of loss was to 
be filed, the agents of said defendant informed the plaintiff that proof of loss would 
be required; and that within 60 days from that time proof of loss was furnished to 
said defendant. 

Defendant filed an answer containing five defenses: First, that only the insured 
named in said policy, to wit, the plaintiff, was insured against loss or damage by 
fire to a certain building, which was to be used and occupied for dwelling purposes 
only, and that the lot upon which said building was located was in the joint names 
of the plaintiff and his wife, which defense also contained a denial of all allega- 
tions of said petition not admitted: second, that the building was used for other than 
dwelling house purposes; third, that by reason of the occupancy of said building 
the hazard thereof had been increased, contrary to the terms of the policy; fourth, 
that the plaintiff had not given notice of loss, or proof of loss, as required by the 
policy: and fifth, that the interest of the plaintiff in the said property as described 
in said petition was other than unconditional or sole ownership, that all of the time 
said policy was in force a person other than the plaintiff had title to or interest in 
the property described in the policy, and that the property which was the subject of 
the insurance was located on ground which was not owned by the plaintiff in fee 
simple—all contrary to and in violation of the terms of said policy. 
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To this answer the plaintiff filed a reply in the nature of a general denial. 

Upon the trial, the deed for the real estate upon which the dwelling was erected 
was offered in evidence, and it shows that ‘the ‘title to said property was taken from 
the original grantor in the joint names of the plaintiff and his wife, Goldie E. Eisen- 
zimmer. 

When Mrs. Eisenzimmer was put upon the stand she testified that she went 
to the agent of the defendant to procure the policy of insurance, and that the in- 
formation upon which the policy was issued was furnished by her and taken down 
in writing by the agent of the defendant, and this writing was introduced in evidence, 
andi it shows that the plaintiff was to be the assured. The plaintiff tried to prove 
by his wife that all of the consideration for the purchase of the lot was paid by him, 
and that the cost of the erection of the building covered by the insurance was paid 
solely by his money. This evidence was objected to and the objection was sustained, 
and what the witness was expected to testify to is fully set forth in the bill of ex- 
ceptions. 

The plaintiff offered himself as a witness, and offered to prove that he paid the 
sole consideration for the purchase of said lot and the construction and erection of 
said house. The defendant objected to this evidence, which objection was sustained 
and exceptions were taken by the plaintiff, and a full offer of proof is contained 
in the bill of exceptions. Plaintiff also offered to prove that he superintended the 
construction and erection of said building, to which the defendant objected, which 
objection was sustained. The record further shows that the plaintiff rented the 
house to the tenants who occupied it, and that he otherwise looked after said prop- 
erty. The plaintiff also offered evidence to show that he rented to the tenants solely 
for dwelling house purposes, which was objected to by the defendant, which objection 
was sustained. 

The defendant claims that the plaintiff was not the sole and unconditional owner 
of said dwelling house, and that it was not erected upon land of which he was the 
owner in fee simple, the claim being made that, when the title to said property was 
taken in the joint names of the husband and wife, the presumption arose that the 
husband intended to and did make a gift to his wife of the undivided one-half of 
said property, and that, therefore, he was not the sole and unconditional owner of the 
same and did not own the land in fee simple, and further, that the interest of the 
insured was not truly stated in said policy. 

We agree with the claim of the defendant that a presumption did arise as 
claimed by him. 

“The rule as to the presumption in such cases is properly laid down by the 
counsel for the bank, from 2 Maddock’s Chancery, 112—where a person purchases 
property with his own funds, and places the title in the name of a stranger, the legal 
presumption is that he made such purchase for his own use, and that the property 
is held in trust for him. But when such purchase and conveyance is made by a 
man to a member of his own family, the presumption is the other way, and the 
property is held to be a gift or advancement. These are, however, mere abstract 
presumptions that may be rebutted by circumstances or evidence going to show a 
different intention, and each case has to be determined by the reasonable presump- 
tions arising from all the acts and circumstances connected with it; so that it may 
happen, that where property is thus purchased and placed in the name of a stranger, 
the presumption that the law will draw, taking all the circumstances into con- 
sideration, will be that the property was intended for and vested absolutely in the 
person in whose name it was placed. On the other hand, it frequently occurs that 
property purchased and paid for by the father and placed in the name of a child, 
even where there is no positive evidence of trust, will be presumed, from the facts 
connected with it, to be intended for th use of the father, and held in trust for 
him.” Creed v. Lancaster Bank, 1 Ohio St.1, at p. 10. 

_See, also, section 1039 of volume 3 of the fourth edition of Pomeroy’s Equity 
Jurisprudence. 

As stated in the case of Creed v. Bank, supra, the presumption of a gift of 
advancement to a wife or child is rebuttable, and where title to real estate 1s taken 
in the name of a wife subsequent admissions of the wife are competent, with other 
evidence, to prove that it was not the intention of the husband to make it a gift 
to the wife. ieee 

“Where a man purchases real estate, and has the title made to his wife or 
child, whether the transaction is to be regarded as a settlement or an advancement, 
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is purely a question of intention. The presumption, however, in the first instance 
is that the conveyance was intended as an advancement—but that presumption may 
be overcome by evidence.” Wormley v. Wormley, 98 Ill. 544. 

Where it appears that after a deed to a wife was given the husband continued 
to control and manage the property, that he improved it, and paid the taxes, and 
appropriated the rents to his own use, and that the wife on several occasions stated 
that she did not own the land, but held it in trust for her husband, the presumption 
of gift arising from the relationship is rebutted, and the beneficial interest in the 
land belongs to the husband. Elliott v. Prater, 260 Ill. 64, 102 N. E. 1015. 

“A presumption of fact is an inference which the triers of fact may draw 
from the existence of certain established facts, but which they are not required 
to draw, while a presumption of law is an inference which, in the absence of direct 
evidence on the subject, the law requires to be drawn from the existence of certain 
established facts.” 22 Corpus Juris, p. 82, § 25. 

See, also, Smithsonian Institution v. Meech, 169 U. S. 398, 18 S. Ct. 396, 42 
L. Ed. 793; Bachseits v. Leichtweis, 256 Ill. 357, 100 N. E. 197. 

From the foregoing authorities it is clear that the presumption which did 
arise in this case might be overcome by other evidence. 

[2] We are therefore unanimously of the opinion that the evidence tendered 
by the plaintiff that he furnished all of the consideration for the purchase of said 
lot, and, for the erection of said building, was properly offered and ought to have 
been received by the trial court, and that its rejection was prejudicial error. This 
evidence was competent, first, to show that although the deed was taken in the 
joint names of the plaintiff and his wife, she did not furnish any of the con- 
sideration therefor, and it therefore was not held by her by right of purchase; and, 
second, plaintiff having furnished all of the money for this purpose, this fact, taken 
with other competent evidence, might show that he did not intend to make a gift 
to his wife, and thus overcome the legal presumption that would arise from the 
mere taking of title in the name of the wife. Whether or not the plaintiff intended 
it to be a gift was a question to be determined from all the evidence, and could 
not rest entirely upon the deed which was offered in evidence, which raised only 
a presumption in favor of its being a gift. 

[3] The evidence admitted in this case tended to show that the plaintiff had 
the control and supervision of the construction and erection of this house; that 
he was in possession of the same, through his tenant, from the time of its con- 
struction until the time of its destruction. The evidence further tended to show 
that the wife was not making any claim that she owned either the house or the 
land upon which it was built, because it was she who had the property insured 
in the name of the plaintiff. This was in the nature of a disclaimer on her part 
that she owned said property, and an admission that both the house and lot belonged 
to the plaintiff. 

The policy required the plaintiff to be the sole and unconditional owner of the 
Property insured, and he was required to own the land upon which the building 
was situated, in fee simple. It was conceded that he owned one-half of the same 
in fee simple, and the question of whether he owned the other half in fee simple 
was one of fact to be determined by the jury, under proper instructions from the 
court. The plaintiff might have owned all of the property in fee simple without 
having any written evidence of title at all, or he might have written evidence of 
title to only one-half of the property and the other one-half might be held in trust 
for him by someone else by written evidence of title. 

As is said in the defendant’s brief: 


_ ‘Construing the provision of the policy requiring sole and unconditional owner- 
ship the rule is well settled that the test of sole and unconditional ownership is 
whether the insured must sustain the entire loss in case property be destroyed, and 
if the insured’s title is such that some person other than the insured will share 
- the loss in case of fire—then the insured’s title is not that of sole and uncon- 
itional ownership. 2 Clement on Fire Insurance, p. 152, rule 7: 

_ “ “To be unconditional and sole the interest must be completely vested in the 
insured, not conditional or contingent, nor for years, or for life only, nor in 
common, but of such a nature that the insured must sustain the entire loss if 
the property be destroyed; and this is so whether the title is legal or equitable.’ 

“This language is cited as settled law by the court in Hartford Fire Ins. Co. 
v. Keating, 86 Md. 130, 145 [38 A. 29, 31, 63 Am. St. Rep. 499].” 





584 The Insurance Law Journal, Vol. 71 [Sept., 1928 


The author then continues: 

“A test of sole unconditional ownership is to inquire whether the interest, legal 
or equitable, as owner is of such a nature that the insured must sustain the entire 
loss if the property be destroyed.” 

This, then, presents a question of fact for determination by the jury: Whether 
the plaintiff was the real owner of the property in fee simple, and whether he 
must sustain the entire loss of the property destroyed. The fact that the technical 
legal title to part of the property stood in the name of another is not conclusive 
and controlling, and competent evidence was admissible to show that the insured 
was such real owner that the entire loss in case of fire would fall upon him. 

When the defendant made its motion, at the close of plaintiff’s case, it thereby 
made certain admissions which the trial court was required to take into considera- 
tion in arriving at a proper decision upon the motion. 

In the case of Ellis & Morton v. Ohio Life Ins. & Trust Co., 4 Ohio St. 628, 
64 Am. Dec. 610, the syllabus reads, in part: 

“The courts of this state, in a proper case, have the power to take the evidence 
given by the plaintiff from the jury, and order a peremptory nonsuit. 

“Such a motion involves an admission of all the facts, which the evidence in 
any degree tends to prove, and presents only a question of law, whether each fact 
indispensable to the right of action, and put in issue by the pleadings, has been 
supported by some evidence. 

“If it has, the motion must be denied; as no finding of facts by the court, or 
weighing of the evidence, is permitted.” 

And on page 646, the court, in its opinion, says: 

“The motion involves not only an admission of the truth of the evidence, 
but the existence of all the facts which the evidence conduces to prove. It thus 
concedes to the plaintiff everything that the jury could possibly find in his favor, 
and leaves nothing but the question, whether, as matter of law, each fact indis- 
pensable to the right of action has been supported by some evidence. If it has, 
no matter how slight it may have been, the motion must be denied; because it is 
the right of the party to have the weight and sufficiency of his evidence passed upon 
by the jury—a right of which he cannot be deprived, and involving an exercise 
of power for which, without his consent, the court is incompetent.” 

We are therefore unanimously of the opinion that in this case, without the 
admissions which arise, as a matter of law and without the evidence improperly 
rejected there is a great deal more than a scintilla of evidence to support the 
claim of the plaintiff that he was the sole and unconditional owner of the property 
—— and that it was erected upon land of which he was the sole owner in fee 
simple. 

[1] The record also shows, upon the other defenses set forth by the defendant, 
that after the fire the plaintiff went to the same office where he purchased his 
insurance and paid his premium, and told the ones who had charge of said office 
that he had suffered a loss, and that they made out a written notice of that fact 
and mailed it immediately to the insurance company, upon which notice the insurance 
company acted. 


The plaintiff also attempted to show that he was told, both by the agent of 
the defendant, and the adjuster for the defendant, that there would be nothing 
further required of him by way of proof of loss or otherwise. This evidence was 
rejected by the trial court and proper exceptions taken by the plaintiff. This ruling 
by the trial court was prejudicial error. The plaintiff had alleged that he had not 
made proof of loss as required by the policy because of the statements made by 
the agents of the defendant. As hereinbefore stated the plaintiff went to the same 
place and talked to the ones who had charge of the business of said defendant, 
and he claims that they were duly authorized in the premises and had a right to 
tell him that upon which he relied, as they were the authorized agents of the 
defendant, and in fact, the policy offered in evidence shows upon its face that 
the Herberich-Hall-Harter Company was either the authorized manager or agent 
of the defendant at Akron, Ohio. The record further shows that the defendant, 
after the fire, still recognized the Herberich-Hall-Harter Company as its agent, 
and that it acted upon the notice of loss which was sent to it by said agent at 
the instigation of said plaintiff; hut whether or not the statements were made as 
claimed by the plaintiff in regard to a waiver of proof of loss, and whether or 
not the Herberich-Hall-Harter Company or others were authorized to make a 
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waiver as claimed, were all questions of fact to be determined by the jury, and 
there would have been some evidence to sustain the claims of the plaintiff in this 
regard if the trial court had not rejected some of the evidence offered by the 
plaintiff upon this branch of the case. 

We are therefore unanimously of the opinion that for errors committed by 
the trial court in the rejection of evidence, and in directing a verdict for the defend- 
ant at the close of plaintiff’s case, the judgment will have to be reversed and the 
cause remanded for further proceedings as required by law. 

Judgment reversed and cause remanded. 

Funk, P. J., and Washburn, J., concur. 


RHODE ISLAND INS. CO. OF PROVIDENCE, R. I. v. GLASS et al. 
(No. 17532.) 
Supreme Court of Oklahoma. April 24, 1928. 
Rehearing Denied June 5, 1928. 
267 Pacific Reporter 840. 
(Syllabus by the Court.) 

1. INSURANCE—IN LAW ACTION JURY’S FINDING, REASONABLY SUP- 
PORTED BY CONFLICTING EVIDENCE, WILL NOT BE DISTURBED 
ON APPEAL: IN ACTION ON FIRE POLICY, TESTIMONY THAT 
FIRE WAS NOT CAUSED BY RIOT HELD TO SUPPORT FINDING 
FOR PLAINTIFF (COMP. ST. 1921, § 2006). 

In a law case triel to a jury upon conflicting evidence, the finding of the jury 
will not be disturbed on appeal where there is any competent evidence reasonably 
tending to support such verdict and finding. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

3. INSURANCE—INSURANCE COMPANY MAY NOT TAKE ADVANTAGE 
OF AGENT’S INADVERTENT FAILURE ON RENEWING FIRE POL- 
ICy TO ATTACH LOSS PAYABLE CLAUSE. 

Where ‘the plaintiff procured an insurance policy upon certain property, with 
loss payable clause attached, for benefit of mortgagee, and, at the expiration of 
said policy, the agent of the insurance company was instructed to renew said 
policy, and the agent inadvertently, and through mistake, leaves off the loss payable 
clause, and does not physically attach the same to the policy, held, that it was not 
a question of waiver, but a failure to perform a duty, and that the insurance com- 
pany could not take advantage of the failure of its agent to perform its duty to 
the insured. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

Appeal from District Court, Creek County; John L. Norman, Judge. 

Action by Ed Glass and others against the Rhode Island Insurance Company 
of Providence, R. I. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Rittenhouse & Rittenhouse, of Oklahoma City, for plaintiff in error. 

Gaylord R. Wilcox, of Sapulpa, for defendants in error. 

_ Ctark, J. This action was commenced by defendants in error against plaintiff 

in error in the superior court of Creek county, Okl. Cause was later transferred 

to the district court of Creek county, Okl. 

For convenience, parties will be referred to as they appeared in the trial 

court. 

_ This action on the part of the plaintiffs was to recover on an insurance policy 

issued bv the defendant to Ed Glass on certain property located in Sapulpa, Okl. 

J. S. Gilbert, guardian, was party plaintiff by virtue of a mortgage held on said 

Premises for the use and benefit of his wards. Cause was tried to a jury, resulting 

in a verdict for plaintiffs in the sum of $1,000. 

Court entered judgment on verdict of the jury, and from said judgment de- 
fendant appeals, alleging that the trial court erred. Errors urged are: 

(1) The court erred in refusing to sustain the demurrer to the petition. 
as @) a court erred in refusing to instruct the jury to return verdict for the 
erendant. 


(3) The verdict and judgment are not sustained by the evidence, and are 
contrary to law. 

Defendant, plaintiff in error, contends that the petition did not allege the value 
of the property alleged to have been destroyed. 

A proof of loss executed by Lulu Glass as wife and agent of Ed Glass was 





586 The Insurance Law Journal, Vol. 71 [Sept., 1928 


attached to plaintiff’s petition, and made a part thereof, in which the following 
statement appeared: 


“The affiant further states that said property so insured and destroyed by 
fire was of the reasonable value of $2,500 at the time of the fire, and further that 
said property was a total loss.” 


The same proof of loss was also made by plaintiff-guardian, for the use and 
benefit of his wards, and attached to plaintiff’s petition. 

This court, in the case of Wright et al. v. State ex rel. Walcott, 104 Okl. 57, 
230 P. 268, said; 

“It is also a well-settled rule that the allegations of a petition must be con- 
strued in connection with the exhibits attached and referred to in the petition. 
Southern Surety Co. v. Chambers, 72 Okl. 307, 180 P. 711.” 

[2] In the case of Schneider v. Athey, 113 Okl. 94, 239 P. 242, this court 
said: 

“ In considering a demurrer to the petition, it is the duty of the court to 
examine the petition and the exhibits thereto attached, and if the petition, together 
with the exhibits, states facts sufficient to constitute a cause of action against the 
defendant, it is the duty of the court to overrule such demurrer.’ Wood v. Chap- 
man, 87 Okl. 49, 211 P. 396.” 

This rule has been followed by this court in a number of cases, and we must 
conclude that plaintiff’s petition did allege the value of the property at the time 
same was destroyed by fire. 

The next contention, that petition shows on its face that proof of loss was 
not made by the insured under oath. A substantial compliance with requirements 
of the policy is all that is required. The object of furnishing proof of loss is to 
enable the insured to determine the question of the extent of liability. We are 
of the opinion that the proof of loss filed by the guardian-mortgagee and the proof 
of loss filed by the wife of Ed Glass were sufficient to comply with the terms and 
conditions of the policy. 

[3] The third contention, “the petition shows upon its face that no loss pay- 
able clause was attached to the policy, and neither does it pray a reformation of 
the policy.” Plaintiff J. F. Gilbert alleged that the owner of the property, Ed 
Glass, was indebted to him as guardian in the sum of $700, and that he held a 
mortgage on the premises to secure said sum; that thereafter the defendant insur- 
ance company accepted and admitted the execution of said real estate mortgage 
by attaching to the policy of fire insurance the uniform or standard mortgage 
clause; that thereafter said insurance policy was about to expire, and defendant, 
through its local agent, caused to be issued and renewed said policy upon the 
same property on the same terms and conditions, and that, through inadvertence, 
accident, and mistake on the part of the local agent of the defendant, neglected 
to physically attach to said renewal policy the uniform standard mortgage clause; 
that said failure to attach the same was an oversight and a mistake, and that the 
said standard mortgage clause should be attached to the renewal policy, for the 
reason the legal status of the parties had not changed. The mortgage was still 
in full force and effect. 

It was the duty of the defendant to attach this mortgage clause to the renewal 
policy, and it should not be heard at this time to complain bv reason of the fact 
that its agent failed to perform his dutv toward these plaintiffs. 

In the case of German-American Insurance Company of New York v. Lee, 
51 Okl. 28, 151 P. 642, fifth syllabus is as follows: 

“Plaintiff delivered a certain insurance policy to the agent of defendant and 
requested him to indorse thereon permission to mortgage same. The agent after- 
wards returned the policy and stated that he had fixed it. Held, under these con- 
ditions, defendant will not be heard to say that under the terms of the policy its 
agent could not,-waive the actual indorsement of the policy, should it appear after- 
wards that the agent had failed to so indorse it. It was not a question of waiver, 
but a failure to perform a duty.” 

The mere failure of the defendant to physically attach the loss payable clause 
to the policy does not defeat the right of the plaintiff-guardian and the court did 
not err in overruling defendant’s demurrer to plaintiffs’ petition. 


[1] Defendant next contends the court erred in refusing to instruct the jury 
to return a verdict for the defendant. 
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Defendant contends that the property destroyed was destroyed by riot; the 
following stipulation and agreement being in the policy: _ “oh 

“This company shall not be liable for loss caused directly or indirectly by 
invasion, insurrection, riot, civil war or commotion, or military or usurp power 
or by order of any civil authority.” 

Section 2006, C. O. S. 1921, defines “riot” as follows: 

“Riot Defined. Any use of force or violence, or any threat to use force or 
violence if accompanied by immediate power of execution, by three or more persons 
acting together and without authority of law, is riot.” ‘ 

Defendant contends that, at the time the building in question was burned, 
there was a riot in Sapulpa, and that the fire was caused by the riot. 

There is testimony that there was considerable excitement in Sapulpa just 
prior to the fire, and that armed men were on the streets. There is also testimony 
that, at the time of the fire, no one was in or about the building. A man who 
lived within a few feet of the building testified that, when he .saw the fire, there 
was no one in the streets. 

This court, in the case of Redfearn vy. American Central Insurance Co., 116 
Okl. 137, 243 P. 929, said: 

“In a suit to recover on a standard form fire insurance policy, where the 
defense is based upon what is known as the ‘riot clause,’ the burden is upon the 
insured to prove that the loss was caused directly or indirectly by the riot. If such 
burden is sustained, and the plaintiff fails to produce evidence reasonably tending 
to sustain his theory that the fire was the result of some other intervening cause, 
it is not error for the trial court to direct a verdict for the defendant.” 

This was a question of fact. It was submitted to the jury under proper in- 
structions, and, the jury having found against the contention of the defendant, 
the same will not be disturbed on appeal. 

This cause was submitted to the jury upon the issues joined by the pleadings, 
upon proper instructions by the court, and there is no error in the record sufficient 
to reverse this case. The judgment of the trial court is affirmed. 

All Justices concur. 


SCHOENEMAN v. HARTFORD FIRE INS. CO. OF HARTFORD, CONN. 
Supreme Court of Oregon. May 29, 1928. 
267 Pacific Reporter 815. 
1. INSURANCE—LANGUAGE OF INSURANCE CONTRACT IS CON- 

STRUED FAVORABLY TO INSURED. 

Language used in contract of insurance is entitled to construction as favorable 
to the insured as in good conscience will be permitted, and every reasonable in- 
tendment is indulged to prevent forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


z INSURANCE—FARMHOUSE WHICH INSURED LEFT, TAKING OR- 
DINARY CLOTHING AND HOUSEHOLD GOODS, AND TO WHICH 
HE RETURNED WEEKLY FOR PURPOSE OF INSPECTION WHILE 
1IVING IN CITY, HELD “VACANT” OR “UNOCCUPIED” WITHIN 
FIRE POLICY. 

Where insured moved away from farm dwelling two years before fire, renting 
rooms in city and later renting dwelling, having taken clothing and ordinary house- 
hold articles away, house was “vacant” or “unoccupied” for over 10 days within 
terms of provision for forfeiture of policy, notwithstanding insured made almost 
weekly visits to property for purpose of inspection; “vacant” referring to con- 
dition of building as empty or containing substantially nothing, while “unoccupied” 
tefers more particularly to human habitation or actual living in the dwelling. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 


3. INSURANCE—QUESTION WHETHER FARMHOUSE, TO WHICH IN- 
Sl RED LIVING ELSEWHERE RETURNED WEEKLY FOR PURPOSE 
OF INSPECTION, WAS VACANT OR UNOCCUPIED, HELD FOR 
TRIAL COURT. 

Question whether house insured against fire had been vacant or unoccupied for 

Period of 10 days within provision for forfeiture in policy held question for 

trial court in action on policy, where insured had lived elsewhere and had removed 
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his clothing and ordinary household effects, and returned only weekly for purpose 
of inspection. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Department 2. 

Appeal from Circuit Court, Marion County; L. H. McMahan, Judge. 

Action by M. R. Schoeneman against the Hartford Fire Insurance Company 
of Hartford, Conn. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 

This is an appeal from a judgment rendered for plaintiff in the amount of 
$750 and interest, and for the further sum of $250 as special attorney’s fees. The 
action was predicated upon a policy of insurance against loss or damage by fire. 

The plaintiff, a butcher by trade, was the owner of a dwelling house situate 
on a 50-acre tract of land in the foothills northwest of Dallas, Polk county, Or., 
which, at the time the policy of insurance was written, he was engaged in farm- 
ing. On October 24, 1922, the defendant insurance company, in consideration of 
the payment of $20 to it by plaintiff, issued to plaintiff its insurance policy insur- 
ing the above dwelling and furniture therein contained aganst all direct loss or 
damage by fire, in an amount not exceeding $1,000 for three years; i. e., until 
noon, October 24, 1925. $500 of the insurance was placed upon the one-story shingle 
roof frame dwelling house, and $500 on household furniture, wearing apparel, 
musical instruments, jewelry and pictures. 

On November 13, 1924, the property described in the policy was totally de- 
stroyed by fire. The plaintiff made his proof of loss, but the defendant refused 
to pay the damage sustained by plaintiff by reason of such destruction, and, in 
justification of its refusal, cited plaintiff to the following condition set out in 
the policy: 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if * * * a building herein described * * * become 
vacant or unoccupied and so remain for ten days.” 

J. C. Veazie, of Portland (Veazie & Veazie, of Portland, on the brief), for 
appellant. 


R. H. Bassett and Kenneth Randall, both of Salem (William H. Trindle, of 
Salem, on the brief), for respondent. 

Brown, J. (after stating the facts as above). It appears that plaintiff's farm- 
ing operations were not successful. He purchased the land for a small down pay- 
ment, but, on account of his inability to make further payments, or to make a suc- 
cess of farming, he soon abandoned the place and went to work at his trade in 
Dallas. In the meantime he disposed of his stock and paid neither interest nor 
taxes on the land. He took furnished rooms at Dallas, and remained there for 
something like a year. Thereafter he removed to Independence, where he and 
his housekeeper rented a dwelling and resided for another year. Plaintiff now 
contends that the farmhouse neither became vacant nor unoccupied by reason of 
his dwelling elsewhere, because, as he claims, he made visits to it almost weekly; 
his theory apparently being that these visits constitute occupancy within the mean- 
ing of the insurance policy. Therefore the attention of this court is at once directed 
to the meaning of the term “vacant or unoccupied,” as used in the contract of 
insurance. 


A generally accepted and concise definition of the term “occupancy” is thus 
stated in Anderson’s Dictionary of Law: 

“Occupation of a dwelling house, within the meaning of a policy of insurance, 
requires that there be in the house the presence of human beings as at their cus- 
tomary place of abode, not absolutely and uninterruptedly continuous, but the house 
must be the place of usual return and habitual stoppage. 

In 8 Words and Phrases, First Series, 7258, the editor quotes from the case 
of Norman v. Missouri Town Mut. Fire Ins. Co., 74 Mo. App. 456, 459, where 
there appears the following comprehensive treatment of the terms which are the 
subject of dispute in the case before us: 

“ ‘Vacant’ and ‘unoccupied’ are not synonymous, though sometimes so used. 
Vacancy. correctly speaking, can only occur when the building is empty. contains 
substantially nothing; while occupancy, when speaking of residences, refers more 
particularly to human habitation, the pedis possessio or actual living in the dwell- 
ing. 1 May, Ins. (3d Ed.) § 249a; Ostrander, Fire Ins. (2d Ed.) § 144. ‘The 
last-named author thus illustrates the difference between vacant and unoccupied: 
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“The distinction,” he says, “is perhaps more clearly marked in the case of a dwell- 
ing house from which the family has removed, leaving a portion of their house- 
hold goods in the building. It will not be vacant, but occupation is at an end when 
it is no longer the place of abode of any living person.” In Herrman v. 
Merchants’ Ins. Co., 81 N, Y. 184, 37 Am. Rep. 488, Judge Earl says: “A dwelling 
house is unoccupied when no one lives there, but it is not necessarily vacant. A 
house filled with furniture throughout cannot be said to be vacant, the primary 
and ordinary meaning of which is empty.” So in this case, though the dwelling 
in question was, at the time the fire occurred, unoccupied, it was not vacant. It 
is true that all the household goods of the tenant were not within the building, 
but there was a substantial portion remaining, and the tenant had the actual use 
of the house to shelter and protect his goods; they were ‘under lock and key.’ ” 

Again from 13 Am. & Eng. Ency. of Law (2d Ed.) pp. 274, 275, we quote: 

“For a dwelling house to be in a state of occupation, there must be in it the 
presence of human beings as at their customary place of abode, not absolutely 
and uninterruptedly continuous, but that must be the place of usual return and 
habitual stoppage. It is not sufficient, therefore, that furniture, tools, or other 
chattels may be left in the building, or that it is occasionally visited and inspected 
by some one, or is used and controlled, though not inhabited, by a tenant, or is 
used temporarily as a place of abode.” 

Mr. Cooley, in his work on the Law of Insurance, discusses this question at 
length and from that discussion we take the following, which is couched in language 
clear and understandable: 

“A dwelling is occupied when it is in actual use by human beings who are 
living in it as a place of habitation. Bearing in mind the distinction between ‘vacant’ 
and ‘unoccupied,’ and the qualification * * * that a house may be unoccupied, and 
yet not be vacant, it may be said that, in a general sense, a dwelling is ‘unoccupied’ 
when it has ceased to be a customary place of habitation or abode (numerous cita- 
tions, including Weidert v. State Ins. Co., 19 Or. 261, 24 P. 242, 20 Am. St. Rep. 
809). This principle does not imply that there must be some one in the house 
constantly, or that it must be occupied by a family, or that it must be put to all 
the uses to which a dwelling is usually put. The only essential is that it is the 
usual place of abode (citations). * * * Consequently, if the house is not actually 
occupied, the requirement is not satisfied by the frequent visits of the owner or 
some other person whom he has employed for such purpose (citations).” 2 Cooley, 
Briefs on the Law of Insurance, 1666. 

In his proof of loss, the plaintiff said: 

_ “That during the time, or period of time, of six months prior to the destruc- 
tion by fire of the dwelling house, I visited the farm each week end with few 
exceptions. * * * That on my visits to the farm I often went up from Independence 
on Saturday nights and stayed over until Sunday evening. However, more often 
I went up on Sundays and returned the same day. * * * That on these visits I 
Inspected the fences inclosing my land to see that no stray cattle should get into 
and on my property. * *-* That upon these visits I was alone, except upon two or 
three times, when I was accompanied by a second party. ‘That during this time 
I was living in Independence, I rented part of the time furnished apartments, and 
part of the time had to rent a house and furnish it myself. * * * That for a period 
of time of three months or more prior to the Ist of July, 1924, I lived in the house 
I had rented and did most of my own cooking’ and housekeeping.” 

Plaintiff testified that, during his two years’ absence from the farm, he con- 
ducted no farming operations. He further testified: 

_ “Q. When you left the place, what was your intention of returning and making 
it your home? A. My intention was to return at any time I could see my way 
clear to make the payments on the debt that was still against it, pay the interest 
and the taxes and keep up the place, and eventuall-- that way get it paid for. * * * 

“QO. And you intended to come back there and live on the place whenever you 
were financially able to do so? A. No; I had it in mind to own it as a home 
even during that time. I wanted it to be my home. 


“Q. I understand you wanted it to be your home, but really intended to come 


back and live there when you were able to pay off your debt? A. As soon as I 
was able, yes. 


“QO. And in the meantime you went to Dallas and stayed there and worked, 
didn’t you? A. Yes. 
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“Q. For something like a year? And I think you said these articles of clothing 
you left in the house were those you were not using? A. Yes. 

“Q. You stored them away in the attic? A. Yes. 

“Q. They would stay there until you got ready to go back and live there per- 
manently? A. Yes. 

“Q. And the clothing and articles of that kind you used regularly in the course 
of your daily life you took along with you? A. Yes, sir. 

“Q. You had those at Dallas? A. Yes. * * * 

“Q. These things you left at the farm, if I may ask again, were such things 
as you didn’t need regularly in the ordinary course of your life? A. Yes.” 

[1] The language used in the contract of insurance is entitled to a construc- 
tion as favorable to the insured as in good conscience will be permitted, and every 
reasonable intendment will be allowed in support of a view that will protect the 
insured and defeat forfeiture. Barry v. Prescott Ins. Co, 35 Hun (N. Y.) 601. 
However, the terms “vacant” and “unoccupied” as used in the policy have had a 
well-defined meaning in this jurisdiction from the time of the decision in the 
case of Weidert v. State Insurance Co., 19 Or. 261, 24 P. 242, 20 Am. St. Rep. 
809. In rendering the opinion in that case, Mr. Justice Strahan defined the term 
“unoccupied” as used in the insurance policy there involved; and, notwithstanding 
that, since that decision was rendered about forty years ago, session after session 
of the Legislature has met and enacted insurance legislation, no change has been 
made in that definition. 

[2, 3] Conceding for the purpose of this cause that, because it had not been 
deprived of all of plaintiff’s household goods, the house in question was not vacant, 
still from the testimony of plaintiff himself we are compelled to hold that his 
farmhouse was not occupied by any human being for more than ten days imme- 
diately preceding the fire. In truth, he had changed his domicile or place of occu- 
pancy from the farm to Dallas about two years prior to the fire, and, about one 
year previous to the burning, had taken up his place of abode at Independence. 

In the case of Raymond v. Farmers’ Mut. F. Ins. Co., 114 Mich. 386, 72 N. W. 
254, it was held that temporary absence, as a visit, does not create vacant prop- 
erty. By analogy we hold that temporary visits, such as plaintiff’s visits to his 
farm. do not maintain or re-create an occupancy. 

We have given plaintiff’s testimony full credence. There is no disputed ques- 
tion of fact to go to the jury. In such a case, the method of procedure is prop- 
erly set out in 26 C. J. 551, in the following language: 

“Where, however, there is no evidence on an issue of fact, or the evidence 
thereon is undisputed or conclusive, or so slight that a finding in favor of the 
party asserting the existence or nonexistence of the fact would not be sustained, 
the question should not be submitted to the jury, but it becomes one of law for 
the court, which it may dispose of by nonsuit, or dismissal, direction of a verdict, 
or otherwise.” 

The trial court should have allowed the defendant’s motion for a nonsuit. 

This cause is reversed and remanded. 

Rand, C. J., and Bean and Belt, JJ., concur. 


MILLER v. EAGLE STAR & BRITISH DOMINIONS INS. CO., 
LIMITED, OF LONDON. ENGLAND, UNITED STATES BRANCH, 
NEW YORK. (No. 12461.) 

Supreme Court of South Carolina. June 11, 1928. 

142 Southeastern Reporter 663. 

1. INSURANCE—AGENT’S STATEMENT OF BELIEF FIRE LOSS WILL 

BE PAID IS NOT WAIVER OF CHATTEL MORTGAGE PROVISION, 


BUT AGENT’S KNOWLEDGE ON ISSUANCE OF POLICY IS EVI- 
DENCE OF WAIVER. 


A mere statement by insurance company’s agent that he hoped and thought 
insured would be paid for his loss, though there was an outstanding mortgage 
against insured property at time of fire will not bind company, does not con- 
stitute waiver of chattel mortgage clause of policy, and is not evidence to be con 
sidered on that question, but testimony that agent had knowledge of existing mort- 
gage when policy was issued is evidence on question of waiver. 


(For other cases, see Insurance, Dec. Dig. §§ 388[2], 665[8].) 
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2, INSURANCE—EVIDENCE HELD SUFFICIENT TO REQUIRE SUB- 
MISSION OF ISSUE WHETHER COMPANY WAIVED CHATTEL 
MORTGAGE CLAUSE OF FIRE POLICY. 

In action on fire insurance policy, evidence that company’s agent had knowledge 
of chattel mortgage on insured property when policy was issued held sufficient to 
take case to jury on question of company’s waiver of policy provision that com- 
pany would not be liable, if property was incumbered with chattel mortgage, unless 
otherwise provided by agreement in writing attached to policy. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


6. INSURANCE—INSTRUMENT IN FORM OF CHATTEL MORTGAGE ON 
CROP SHARES HELD “CHATTEL MORTGAGE,” WITHIN CHATTEL 
MORTGAGE CLAUSE OF FIRE POLICY. 

Instrument in form of ordinary chattel mortgage with note attached for speci- 
fied sum, with interest, covering one-half interest in five acres of tobacco and 
eight acres of cotton and all interest in four acres of corn to be grown on certain 
land, also one bay mare horse held a chattel mortgage, within fire insurance policy 
provision that- company should not be liable for damage to insured property while 
incumbered by chattel mortgage, unless otherwise provided by written agreement 
attached to policy. 


(For other cases, see Insurance, Dec. Dig. § 283[3].) 


7. INSURANCE—CHATTEL MORTGAGE ON HALF INTEREST IN TO- 
BACCO HELD NOT TO COVER ENTIRE TOBACCO CROP TRADED 
TO MORTGAGOR, AS RESPECTS CHATTEL MORTGAGE PROVI- 
SION OF FIRE POLICY. 

Chattel mortgage on share cropper’s one-half interest in five acres of tobacco 
and other specified property held not to cover entire tobacco crop which was traded 
to share cropper for his interest in other crops, as respects right to recover for 
loss thereof under fire insurance policy containing chattel mortgage clause reliev- 
ing company of liability, unless otherwise provided by writing attached to policy. 

Cothran, J., dissenting. 

(For other cases, see Insurance, Dec. Dig. § 283[5].) 

a from Common Pleas Circuit Court, Dillon County; W. H. Townsend, 

Judge. 

Action by A. H. Miller against the Eagle, Star & British Dominions Insurance 
Company, Limited, of London, England, United States Branch, New York. Judg- 
ment for defendant, and plaintiff appeals. Reversed, and remanded for new trial. 

Joe P. Lane, of Dillon, L. D. Lide, of Marion, and W. C. Moore, of Dillon, 
for appellant. 

Jas. H. Fowles, of Columbia, and Gibson & Muller, of Dillon, for respondent. 

Carter, J. This action by A. H. Miller, as plaintiff, against the above-named 
defendant, Eagle, Star & British Dominions Insurance Company, etc., which, for 
convenience, will be referred to herein as insurance company, was commenced in 
the court of common pleas for Dillon county by service of summons and com- 
plaint January 14, 1925, for recovery on a fire insurance policy issued by the defend- 
ant to the plaintiff on the 2d day of August, 1924, to be of force for a period of 
one year, covering a certain frame building and leaf and scrap tobacco contained 
in said building, located on the plantation of plaintiff's father in the said county 
of Dillon. The building and its contents were destroyed by fire August 23, 1924. 
The defendant paid to the plaintiff the sum of $100 for the loss of the building, 
but refused to pay for the destruction of the tobacco and offered to return the 
insurance premium. ‘Thereupon this suit by the plaintiff against the defendant was 
commenced for the sum of $1,000 for the alleged value of the tobacco thus de-. 
stroyed, together with interest from the date of the fire. 

The defendant, by way of answer, in addition to denying certain allegations 
of the complaint, interposed an affirmative defense as follows: 

_. “(3) Alleges that the policy of insurance involved in this case contains a pro- 
vision that, ‘unless otherwise provided by agreement in writing added thereto, this 
company shall not be liable for loss or damage to any property insured hereunder 
while incumbered by a chattel mortgage.’ 

“(4) Alleges that without notice to this defendant, the plaintiff before a loss, 


incumbered the tobacco covered by the policy by two chattel mortgages to the First 
National Bank of Dillon.” 
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Upon the trial of the case before his honor, Judge W. H. Townsend, and a 
jury, both parties to the cause introduced testimony, at the conclusion of which, 
on motion of defendant’s counsel, his honor, Judge Townsend, directed a verdict 
for the defendant. From the judgment entered on the verdict, the plaintiff has 
appealed to this court, and asks a reversal of the judgment of the lower :court on 
the grounds set forth under his exceptions. The appellant’s exceptions—four in 
number—raise the following questions: 

“(1) The court erred in directing a verdict for the defendant, insurance com- 
pany, in that there was evidence of waiver of the mortgage clause of the policy, 
which should have been submitted to the jury. 

“(2) The court erred in directing a verdict for the defendant, insurance com- 
pany, because the alleged mortgage was a paper given by the plaintiff on his interest 
in crops to be cultivated by him as a laborer on shares, and was not a chattel 
mortgage within the meaning of the insurance policy, and, in any view, it did not 
purport to cover but one-half of the property.” 

In considering the first question above presented, we shall refer to the testi- 
mony adduced at the trial in connection with the provision contained in the policy 
upon which his honor, the presiding judge, based his order directing a verdict for 
the defendant. The provision in the policy involved under this question is con- 
tained in this language: 

“Unless otherwise provided by agreement in writing added hereto, this com- 
pany shall not be liable for loss or damage to any property insured hereunder while 
incumbered by a chattel mortgage, and during the time of such incumbrance this 
company shall be liable only for loss or damage to any other property insured here- 
under.” 

The following is an agreed synopsis of the alleged chattel mortgage executed 
by the plaintiff : 

“A. H. Miller to the First National Bank of Dillon, §. C. Instrument in writ- 
ing in the form and ordinary shape of chattel mortgage, with note attached. Dated 
February 14, 1924, for the sum of $150.00, due October 1, 1924, with discount before 
and after maturity at 8%. Said instrument is signed by A. H. Miller, witnessed 
by F. M. Fitts, probated by notary public, and recorded February 15, 1924, in 


Book 37, page 373, of Chattel Mortgage Book in the office of the clerk of court of 
Dillon county. 


“Description of property follows: 

“My one-half interest in five acres of tobacco and eight acres of cotton and 
all interest in four acres of corn to be grown on the land of E. W. Miller; also 
one bay mare horse about seven years old, named ‘Bell.’ ” 

Appellant takes the position, assuming for the sake of argument that this paper 
so executed by the plaintiff is a chattel mortgage within the purview of the pro- 
vision of the policy, that the testimony adduced at the trial showed waiver of this 
provision of the policy. The plaintiff, on this point testified, in referring to con- 
re had with Mr. Stevens, agent of the insurance company who issued the 
policy : 

“Q. Now, Mr. Miller, did you have a conversation with Mr. Stevens, the agent 
for the company, along about that time? <A. Yes, sir; had one about every week. 

“Q. The company had sent this gentleman or some gentleman down who had 
gone into the value of the stuff and all that, and it was November before you 
—. it over to me, was it not? A, Some time; I know it was a good while, 
Mr. Lane. 

“Q. Before that time did you go to Mr. Stevens continually about collecting 
the insurance? A. Yes, sir. 

“Q. Did you ask him what was the matter? A. I did. 

“Q. What did he tell you? A. He said he thought it was tied up on account 
of the mortgage, but he said he did not think it would amount to anything. He 
said he knew there was a mortgage on it, but he never asked me about it, and 
forgot to put it in. He thought they would settle he said.” 


[1, 2] It is true, as contended by respondent that a mere statement by an agent 
of the insurance company to the effect that he hoped and thought the insured 
would be paid for his loss, ever though there was an outstanding mortgage against 
the insured property at the time of the fire, will not bind the company, does not 
constitute waiver, and is not evidence to be considered on that question; but testi- 
mony tending to show that the agent of the insurance company had knowledge of 
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an existing mortgage at the time of issuing the policy is evidence on the question 
of waiver of such provision in the policy. In this connection we call attention to 
this statement in the testimony of the plaintiff in answer to the question as to 
what Mr. Stevens, the insurance agent, told the plaintiff: 

“He said he knew there was a mortgage on it, but he never asked me about 
it, and forgot to put it in.” 

Clearly, this statement on the part of Mr. Stevens had reference to the time 
the policy was issued, and, according to our view, tends to show that the agent, 
Mr. Stevens, had knowledge of the existing alleged mortgage at the time of the 
execution and delivery of the insurance policy, and, under the well-recognized rule, 
made an issue for the jury on the question of waiver. If the agent of the insur- 
ance company had knowledge of the existing mortgage at the time the policy in 
question was issued, and, notwithstanding such knowledge, issued the policy, then, 
in that event, the insurance company would be held to have waived the provision 
in the policy pertaining to mortgages. 

Respondent calls attention to the fact that the agent, Mr. Stevens, in his tes- 
timony, stated that he did not acquire knowledge of the existing chattel mortgage 
until after. the fire. This, in our opinion, simply made a conflict in the testimony 
and a question for the jury, but furnished no basis for a direction of a verdict. 
Again, we do not agree with respondent’s contention that the letter written by the 
plaintiff in which the plaintiff stated he did not mention the mortgage when he 
made application for the policy was decisive on the question and warranted his 
honor, the presiding judge, in directing a verdict for the defendant. This letter, 
according to our view, was simply additional testimony to be considered by the 
jury on the question of waiver. We are clearly of the opinion that there was some 
testimony from which the jury could have reasonably inferred that the agent of 
the insurance company had knowledge of the alleged existing mortgage when the 
policy in question was issued, and that the issue of waiver should have been sub- 
mitted to the jury. 

As to the second question presented by appellant’s exceptions, under which 
appellant takes the position that the alleged mortgage was not a mortgage for the 
reason that it was “a paper given by the plaintiff on his interest in crops to be 
cultivated by him as a laborer on shares within the meaning of the insurance 
policy,” we do not agree with appellant’s position. There seems to be no dispute 
that the plaintiff, in the year 1924, was working for his father as laborer on the 
share crop basis, and that he was to be paid for his said services one-half of 
the crops made by him, and that the alleged mortgage was executed by the plain- 
tiff to the First National Bank of Dillon, February 14th of that year, covering 
the interest of the plaintiff in the crops to be cultivated by the plaintiff under said 
laborer’s contract; the description of the property being as follows: 

“My one-half interest in five acres of tobacco and eight acres of cotton and 
all interest in four acres of corn to be grown on the land of E. W. Miller; also 
one bay mare horse about seven years old, named ‘Bell’.” 

[3, 4] As contended by appellant, under the decisions of this court, a share 
cropper has no title to any portion of the crop until there is a division and he has 
received his share of the crop. For this reason, a share cropper cannot maintain 
an action at law for the possession of his share of the crop, but he has an equitable 
interest and can maintain an action in equity for a settlement and division of the 
crop. Further, an equitable interest in property may be mortgaged, and therefore 
there is nothing to prevent a share cropper from executing a mortgage over his 
Interest in the crop, subject, however, to any claim that the landlord may have 
against him for advances, and when a division is made and the share of the share 
hee has been delivered to him, the mortgagee may enforce his mortgage against 

e same. 

These views are in accord with the decisions of this court in the following 
named cases: Neal v. Suber, 56 S. C. 302, 33 S. E. 463; Clerks’ Benevolent Union 
v. Knights of Columbus, 70 S. C. 547, 50 S. E. 206; Mayfield v. Bessinger, 87 
S. C. 370, 69 S. E. 673; Malcolm Mercantile Co. v. Britt, 102 S. C. 499, 87 S. E. 
143; State v. Sanders, 110 S. C. 487, 96 S. E. 622; Lipscomb v. Johnson, 123 S. C. 
44,115 S. E. 753; Birt. v. Greene, 127 S. C. 71, 120 S. E. 747. 

[5] In this connection, we also call attention to the following definition of 
“Chattel Mortgages” given in 11 C. J. 398: 


“A chattel mortgage is a conveyance of some present legai or equitable right 
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in personal property, as security for the payment of money, or for the performance 
of some other act.” 

[6, 7] We therefore agree with the position of respondent on this proposition 
that the mortgage in question comes within the provision contained in the policy 
as to incumbrances by chattel mortgages, but we do not agree with respondent as 
to the contention that the mortgage in question covered all of the property covered 
by the policy. Before the insurance policy was issued, according to the undisputed 
testimony, the tobacco crop had been gathered and the plaintiff’s father had traded 
to the plaintiff his interest in the tobacco crop for the interest of the plaintiff in 
the other crops, cotton, corn, etc., so that at the time the policy was issued the 
plaintiff had in his possession as owner all of the tobacco that had been raised 
under the contract between the father and the son, and the mortgagee was, at that 
time, in a position to enforce his mortgage against the property covered by the 
mortgage. 

The position of the respondent is, although the chattel mortgage given to the 
bank covered only the interest of the plaintiff in said crop, which was a one-half 
interest, when the plaintiff received in the trade with his father all of the tobacco 
that the bank’s mortgage was, by operation of law, centered upon all of the tobacco, 
because the plaintiff had become owner of all of the tobacco. We do not agree with 
this position. The chattel mortgage in question also covered a bay horse. Sup- 
pose, for instance, the plaintiff had traded the bay horse for a white horse, it would 
hardly be contended that the bank, under the mortgage, could take the white horse 
in the place of the bay horse. The bank would have to follow the bay horse, and, 
as we view the case, the mortgage in question, covering only one-half of the 
tobacco covered by the policy, could not be extended to cover the tobacco which 
the plaintiff got in the trade with his father, but, certainly, in no event, was the 
mortgage in question an incumbrance over but one-half of the tobacco which was 
insured against fire by the defendant, and the other half was free from incum- 
brance. Under such conditions there is recognized authority (see 26 C. J. 185) 
for the position that the alleged mortgage does not fall within the provision con- 
tained in the policy as to incumbrances by chattel mortgage. In any event, accord- 
ing to our view, his honor, the presiding judge, was in error in directing a verdict 
for the defendant. 

It is, therefore, the judgment of this court that the judgment of the circuit 
court be reversed, and the case remanded for a new trial. 

Watts, C. J., and Blease and Stabler, JJ., concur. 

BueasE, J. I concur in the result of the opinion of Mr. Justice Carter reversing 
the lower court in this cause. While I find no fault with the authorities cited by 
Mr. Justice Cothran in his dissenting opinion as to the testimony of the conversa- 
tion of the agent of the insurance company with the plaintiff, I think the case 
of Williams v. Western Union Telegraph Co., 138 S. C. 281, 136 S. E. 218, is 
conclusive that the testimony was competent, and that such testimony was sufficient 
to carry the case to the jury. This court decided in the Williams Case: 

“When there is any question about whether matter is within scope of agent’s 
employment at time of act done, it is usually question for jury.” Syl. 

In the case at bar, there is a question whether the alleged statements of the 
agent to the plaintiff were within the scope of his agency at the time they were 
made, and under. the authority cited this question was one for the jury to de- 
termine. 

Coruran, J. (dissenting). I think that the evidence of a waiver by the insur- 
ance company of the specific condition in the policy relating to mortgages is ex- 
ceedingly microscopic, if indeed it deserves to be considered even as a scintilla. 

The appellant relies upon an alleged conversation between him and the agent 
who issued the policy, after the fire, to the effect that the agent stated to him that 
“he knew there was a mortgage on it, but he never asked about it, and forgot 
to put it in” the policy. In answer to a question by his counsel, “He did not say 
when he learned about the mortgage?” the plaintiff replied, “No, sir; he did not 
say when he learned about it.” 

Taken in connection with the statement made by the plaintiff in his letter of 
October 10, 1924, to the company, “I did not know it was necessary to notify the 
agent of mortgage on my tobacco, therefore I did not notify either Mr. Stevens 
[the agent], or Mr. Adams [for whom Stevens was working], and did not men- 
tion the mortgage to them,” and of the lack of opportunity or. occasion for 5te- 
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yens to have known of the existence of the mortgage, I do not think that the plain- 
tiff has carried the burden which was upon him, to show notice to the agent, not 
to speak of the positive testimony of Stevens that he knew nothing of the mort- 
gage until after the fire. But aside from this, the alleged statement of Stevens, 
which is indefinite as to the time the information reached him, was made after 
the fire, and not within the course of his mployment as agent, and cannot be con- 
sidered as evidence of the fact. 

It is sufficintly hard lines upon an insurance company to hold it to a waiver 
of conditions, the basis of which was known to the agent when the policy was 
issued, notwithstanding such notice was not communicated to the company. The 
limit is exceeded when the waiver is sought to be established by the weakest 
kind of a statement, testified to by the insured, after the loss has occurred, when 
the agent was, as to the particular policy, functus officio. 

As stated by the court in Pearlstine v. Insurance Co., 74 S. C. 246, 54 S. E. 


“But the rule adopted in this state * * * is that an insurance company cannot 
avail itself of provisions in the policy that it should be void if certain facts there- 
in mentioned as essential to the insurance should be found not to exist when these 
facts were known to the agent not to exist when the policy was issued through him, 
and the existence of such facts and the knowledge of the agent may be proved 
by parol.” 

I do not combat this proposition, though appreciating its hardness, but it is far 
from establishing the proposition involved in this appeal that the fact of the 
agent’s knowledge may be established by the declarations of the agent after the 
fire, which necessarily terminated his connection with the contract of insurance. 

‘Declarations of an agent made after the transaction to which his agency re- 
lated is closed, are not admissible in evidence.” Hartman v. Thompson, 104 Md. 
389, 65 A. 117, 118 Am. St. Rep. 422, 10 Ann. Cas. 92. 

“Evidence as to statements by an agent made after the transaction in which 
he acted was over is not admissible as substantive evidence against his principal, 
but only to contradict the agent as a witness.” Farmers’ Bank of Wickliffe v. 
Wickliffe, 131 Ky. 787, 116 S. W. 249. 

“In an action for damages from fire set by the alleged agents of defendant, 
evidence of admissions of the agents as to how the fire started, made in the ab- 
sence of defendant and after the fire, are not admissible where not part of the 
tes geste.” Ward v. Powell (Tex. Civ. App.) 127 S. W. 851. 

“Statements made by the representative” of a person insured, after the death 
of such person, “are not binding on the beneficiaries entitled to the insurance.” 
Gilmore v. Co., 58 Wash. 203, 108 P. 447. 

“The declarations in each instance were after the transaction was complete, 
and not in any sense made during its progress. They were not made dum fervet 
opus. They were not a part of the res geste. They were merely hearsay, and 
hence had no probative value.” Miller v. McKenzie, 126 Ga. 746, 55 S. E. 952. 


In Rookard v. Co., 84 S. C. 190, 65 S. E. 1047, 27 L. R. A. (N. S.) 435, 137 
Am. St. Rep. 839, the court said: 


_ If an agent commits a tort, while acting within the scope of the agency, the 
Principal is liable, but if he makes declarations or admissions’ concerning it, so 


long afterwards that they cannot be admitted as part of the res geste, the prin- 
cipal is not bound by them.” 


In Northwestern Union Packet Co. v. Clough, 20 Wall. 528, 22 L. Ed. 406, 
the syllabus is: 


“The conversations of a captain of a steamer with a party injured in getting 
on his boat, made two days and a half after the accident occurred, in which 
he attributed the accident to the carelessness of the servants of the boat in putting 
out the plank, is not evidence to charge the owners of the boat with fault, and 
this though made while the boat was still on its voyage and before the voyage 
upon which the injured party had entered was completed.” 

The opinion states: 


“But an act done by an agent cannot be varied, qualified, or explained, either 
by his declarations, which amount to no more than a mere narrative of a past oc- 
currence, or by an isolated conversation held, or an isolated act done at a later 
period. The reason is that the agent to do the act is not authorized to narrate 
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what he had done or how he had done it, and his declaration is no part of the 
‘res geste.’” 

“It is a recognized principle that an agent can bind his principal while acting 
within the scope of his authority, and that declarations which are a mere narration 
of past events and do not form part of the res geste are not binding on the 
principal.” Williams v. Telegraph Co., 138 S. C. 281, 136 S. E. 218, citing Petrie 
v. Railroad Co., 27 S. C. 64, 2 S. E. 837; Garrick v. Railroad Co., 53 S. C. 448, 
- oy E. 334, 69 Am. St. Rep. 874; Templeton v. Railroad Co., 117 S. C. 44, 108 

. B. %. 

“Declarations of an agent with respect to an act or transaction, made after 
the occurrence of the act or the completion of the transaction, are not provable 
against the principal.” 1 R. C. L. 510, citing cases from Alabama, Colorado, 
Georgia, Indiana, Iowa, Kansas, Kentucky, Maine, Maryland, Massachusetts, 
Michigan, Missouri, Montana, Nebraska, New York, Pennsylvania, South Caro- 
lina, Washington, and Wisconsin. 

“The question of the agent’s power to bind his principal by an admission is 
usually raised when the statement concerns a past fact. An agent, as such, has 
not power to make admissions, even in respect to a transaction in which he was 
himself concerned.” ‘Tiff. Agency, 283, citing cases. 

“Admissions of an agent are admissible only when made in regard to a tran- 
saction in the course of his agency pending at the very time the declarations are 
made, and unless so connected with the transaction cannot bind the principal 
though they are explanatory of an act previously done by the agent in the exer- 
cise of his agency.” Waldeck v. S. S. Co., 2 Cal. App. 167, 83 P. 158. 

“The declarations of an agent are inadmissible against his principal, where 
made after the transaction in which the agent is authorized to act has been con- 
cluded.” Baldwin v. Bank, 17 Colo. App. 7, 67 P. 179. 

“The declarations of an agent as to the matter in his charge, accompanying 
his acts in relation thereto, are admissible with reference to the then existing state 
of affairs; but what he may have said at a time when the particular acts com- 
plained of were not under consideration is not admissible.” Waters v. St. Ry. 
Co., 101 Ill. App. 265. 

“The fact that an agent is fully authorized to consummate a transaction does 
not authorize the admission of his declarations narrating a past transaction with 
reference thereto.” Cleveland, C., C. & I. Ry. Co. v. Closser, 126 Ind. 348, 26 N. 
E. 159,9 L. R. A. 754, 22 Am. St. Rep. 593. 

“The declarations of an agent are not admissible against his principal when 
oo merely relate to a past transaction.” Acme Co. v. Madden, 4 Kan. App. 598, 46 

aes 

“Declarations and statements of an agent, not made in the course of his 
agency, but of and concerning past transactions in the principal’s business, are 
— and incompetent.” Jackson v..Insurance Co., 79 Minn. 43, 81 N. W. 

45. 

The evidence does not disclose the fact that the agent who issued the policy 
on August 2, 1926, had anything whatever to do with the adjustment of loss after 
the fire which occurred on August 24th. The plaintiff testified that after that 
event the company sent an adjuster to attend to that matter. That appears also 
from the nonwaiver agreement, “executed by the parties,” and dated September 
4th. The only connection that the agent had with the matter after the fire was 
to respond to inquiries made by the insured as to when he would get his money. 

I think, therefore, that it clearly appears that any statement which the agent 
may have made as to what occurred at the time of the issuance of the policy was 
but a “narrative of past events,” not within the scope of his agency or within the 
course of his employment, and was inadmissible. a , 

It will doubtless be insisted that, conceding the inadmissibility of the agent's 
statement, it was received without objection, and is entitled to be considered as 
evidence in the case. 

The admissibility of the evidence in question is none the less a matter of sub- 
stantive law than that of parol evidence to alter a written instrument. The prin- 
ciple is well settled that, notwithstanding the reception of such evidence without 
objection. it is not entitled to be considered. See array of authorities cited in the 
opinion of the writer in the case of Buckeye Co. v. Cheraw Co., 142 S. C. at page 
275, 140 S. E. 781, and following. 
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For these reasons, I think that his Honor, Judge Townsend, was entirely 
right in directing a verdict in favor of the defendant. 


AMERICAN CENTRAL INS. CONT 2196. LOUIS, MO., et al. v. BORSCHOW. 


Court of Civil Appeals of Texas. El Paso. April 19, 1928. 
Rehearing Denied May 10, a 
5 Southwestern Reporter (2d) 829 
1. INSURANCE—IN ACTION ON FIRE POLICY ON BUILDING IN AN- 

OTHER STATE, PROPERTY’S VALUE NEED NOT BE PROVED; 

LAW OF OTHER STATE, MAKING IT MATERIAL, NOT BEING 

PROVED (REV. ST. 1925, ART. 4929). 

Defendant’s motion for directed verdict, when plaintiff, in action on fire poli- 
cies on building in Oklahoma, rested without proving the actual cash value of the 
property, was properly refused; no proof of the law of Oklahoma, making su:h 
value material, having then been proved, and the presumption being that the law 
of that state was the same as that of Texas, and under the law of Texas (Rev 
St. 1925, art. 4929) the policies being liquidated demands for the full amount there- 
of. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


3. INSURANCE—ACTUAL CASH VALUE OF INSURED PROPERTY 

WHEN DESTROYED HELD FOR JURY. 

Evidence for plaintiff was sufficient to establish actual cash value of insured 
property, though there was a variance among his witnesses, as well as between 
them and defendant’s witnesses, as to such value, making an issue thereon for 
the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


4, INSURANCE—TESTIMONY OF DISINTERESTED WITNESS HELD TO 
SUPPORT FINDING FOR INSURED ON ISSUE OF FRAUD OR FALSE 
SWEARING, THOUGH JURY FOUND VALUE LESS THAN STATED 
IN PROOF OF LOSS. 

Though insured in his proofs of loss valued the property at above $63,000, 
while the jury found its value to be $40,000, testimony of three disinterested quali- 
fied witnesses that its value was greater than given by insured supported jury’s 
finding that he did not breach the terms of the policy as to fraud and false swear- 


g. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from District Court, El Paso County; P. R. Price, Judge. 

Actions by Max Borschow against the American Central Insurance Company 
of St. Louis, Mo., and against the American Alliance Insurance Company of 
_ arr consolidated for trial. Judgment for plaintiff, and defendant appeal. 
Affirmed. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, Okl., and R. L. 
Holiday, of El Paso, for appellants. 

Lea, McGrady, Thomason & Edwards, of El Paso, for appellee. 

Hiccins, J. Separate suits were filed by appellee against appellants, the Amer- 
ican Central Insurance Company of St. Louis and the American Alliance Insur- 
ance Company of New York, upon two fire insurance policies severally issued by 
the defendants, each in the sum of $2,500, in appellee’s favor, insuring the Park 
View Hotel in Sulphur, Okl. During the life of the policies the property, on Aug- 
ust 31, 1925, was wholly destroyed by fire. The cases were consolidated and tried 
as —- a in judgment against each defendant for the amount of the policy 
issue y it 

The pleadings of the defendants are lengthy. Only those defenses will be 
briefly stated which are pertinent to the questions here presented. It was alleged 
by defendants that the policies were Oklahoma contracts; and governed by the laws 
of that state; that the policies contained a provision limiting * liability to three- 
fourths of the actual cash value of the property at the time of loss and in case of 
other insurance then only for the pro rata proportion of such three-fourths value; 
that the total insurance carried was $30,000, and they were liable only for their 
pro rata proportion. 

They also pleaded a provision of the policies avoiding same “in case of any 
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fraud or false swearing by the insured touching any matter relating to this insur 
ance or the subject thereof, whether before or after a loss.” In this connection it 
was averred the plaintiff in his sworn proof of loss falsely and fraudulently set 
forth the value of the property greatly in excess of its true and correct value, 
which was done for the fraudulent purpose of inducing defendants to pay said 
policies in full, and further that in a sworn examination conducted by defendants 
after the loss the plaintiff testified the property was of the value of $63,000, which 
was greatly in excess of its true value, and such testimony was given to induce 
defendants to pay the policies in full. 

Upon special issues the jury ‘ound: 

(1) ‘the actual cash value of the Park View Hotel, at Sulphur, Okl., on Aug- 
ust 31, 1925, was $40,000. 

(2) The plaintiff did not knowingly, willfully, and with intent to defraud de- 
fendants, state in his proofs of loss an excessive value of the Park View Hotel. 

(3) The plaintiff did not, at an examination by defendants, falsely and fraudu- 
lently, with intent to defraud defendants, place an excessive valuation on said Park 
View Hotel. 

In connection with issue 1 the jury was charged that it was the value of the 
building they were to. find, and not the lot upon which it was located. Instructions 
were also given that the burden of showing the actual cash value of the Park View 
Hotel on August 31, 1925, rested upon plaintiff, and the burden of proof rested upon 
defendants to prove the affirmative of questions 2 and 3. A charge requested by de- 
fendants was also given, defining and explaining what was meant by “actual cash 
value,” and what might be considered in determining the same. 

The plaintiff offered in evidence the policies sued upon, proved the total destruc- 
tion of the property by fire on August 31, 1925, that he had made proof of loss on 
September 23, 1925, and defendants had refused payment. He then rested, and de- 
fendants moved for an instructed verdict in their favor, which was refused. 

[1] The first proposition is: The motion should have been granted, because no 
proof had been made of the actual cash value of the property. This matter presents 
no error, for at the time the motion was made no proof had been made of the law 
of Oklahoma, and the presumption was that the law of that state was the same as 
that of Texas. Under the law of this state the policies were liquidated demands 
against defendants for the full amount thereof. Article 4929, R. S. 1925. Hence 
there was no occasion for plaintiff, in making out a prima facie right of recovery, 
to prove the actual cash value of the property. 

{2] After the defendants rested, plaintiff offered in evidence the depositions of 
various witnesses to prove the value of the property. It is objected this evidence 
should have been offered by plaintiff in chief, and was not admissible in rebuttal. 
From what has been said in passing upon the first proposition, it is apparent the court 
did not err in admitting the evidence, as it was properly in rebuttal after the law of 
Oklahoma had been proven. 

[3] Nor is there any merit in the contention that the evidence of the plaintiff is 
insufficient to establish the actual cash value of the insured property at the time it 
was destroyed. Such value was shown by the depositions of at least nine qualified 
witnesses for plaintiff, who valued the building at from $47,000 to $67,000. Such 
value of the building was also shown by the testimony of nine witnesses for defend- 
ant. It is true defendants’ witnesses valued the property lower than did the plaintiff's 
witnesses, but this discrepancy in their testimony only raised an issue as to the true 
value of the property, which issue was for the jury to determine. 

[4] In the verified proofs of loss submitted to defendants, the plaintiff valued 
the property at $63,396. In the answers it is averred that in the sworn examination 
plaintiff testified that the property was worth $63,000. Appellants do not point out 
any evidence in support of such allegation. 


By their fourth and fifth propositions appellants assert that by placing such 
valuations upon the property plaintiff breached the terms of the policies relating to 
fraud aand false swearing. The jury, however, found to the contrary and the evi- 
dence supports the finding, for at least three disinterested witnesses qualified to tes- 
tify as to such value testified that same was greater than $63,396. 

The sixth proposition asserts the court erred in submitting issue No. 1, because 
the plaintiff failed to make out his case by proving the actual cash value of the prop- 
erty immediately prior to its destruction by fire. As we have stated above, such val- 
ue was proven by the testimony of nine witnesses for plaintiff, and by a like number 
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of witnesses who testified for defendants as to such value. We fail to understand 
how it can be asserted there was no evidence to warrant the submission of the issue 
contained in question No. 1. 

As stated above, plaintiff’s evidence upon the issue was properly offered in re- 
buttal. 

Affi 


LONDON ASSUR. CORPORATION v. BELCHER et al. (No. 9108.) 
Court of Civil Appeals of Texas. Galveston. March 24, 1928. 
Rehearing Denied April 26, 1928. 

5 Southwestern Reporter (2d) 844. 

2, INSURANCE—INSURER CANNOT ESCAPE LIABILITY ON GROUND 
PERSON WAS EXCESSIVELY INSURED BY REASON OF RENEWAL 
INSURANCE ISSUED WITHOUT KNOWLEDGE OF OWNER OR 
MORTGAGEE. 

Where insurance company carrying policies on building issued new policies with- 
out knowledge of owner and mortgagee, who had agreed to make change in insur- 
ance, insurer, under another policy secured by owner pursuant to such agreement, 
cannot escape liability on ground property was insured for more than terms of pol- 
~ ——- on theory that policies issued by original imsurer were valid and en 

orcible. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 


3. INSURANCE—JUDGMENT IN SUIT ON FIRE POLICY PROPERLY 
BORE INTEREST FROM MAY 1 FOLLOWING FEBRUARY IN WHICH 
PROOF OF LOSS WAS MADE. 

Where proof of loss under fire insurance policy was made in February, judgment 
in suit to recover thereon properly bore interest from May 1 of such year. 
(For other cases, see Insurance, Dec. Dig. § 598.) 


4, INSURANCE—INSURER CONTRACTING TO PAY INSURED STIPU- 
LATED AMOUNT, WITH KNOWLEDGE THAT SHE WAS ONLY 
PART OWNER, IS LEGALLY LIABLE FOR SUCH AMOUNT. 

Where insurer knew that insured was only part owner of insured property, and 
contracted to pay to her amount stipulated for in policy, it was legally liable for such 
amount. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Error from District Court, Anderson County; Ben F. Dent, Judge. 

Action by Mrs. George Belcher and others against the London Assurance Cor- 
aloe wherein Mrs, Fink intervened. From the judgment, defendant appeals. Af- 
rmed. 

Thompson, Knight, Baker & Harris, of Dallas, for appellant. 

J. D. Pickett, of Palestine, for appellees. 


Graves, J. These litigants will here be designated as appellant and appellees, in- 
stead of as in the record. 


Appellees Mrs. Belcher and children, for the benefit of themselves and of their 
co-appellee, Mrs. Fink, as their mortgagee, sued appellant upon its fire policy No. D. 
H. 6861212, dated June 18, 1925, carrying a loss-payable rider in favor of Mrs. Fink 
as her interest might appear of date August 24, 1925, insuring their dwelling house 
and contents against fire until June 18, 1926, in the sum of $1,500, $1,000 of it upon 
the house, the remaining $500 upon the furniture therein. They declared that on Jan- 
uary 24, 1926, both the house and furniture had been totally destroyed by fire, or, 
if not, were damaged thereby to,the extent of $6,000 on the house and $2,500 on the 
furniture, and that appellant had wrongfully refused to pay, etc. Mrs. Fink, by inter- 
vention, independently set up her rights under the policy as such mortgagee. 


In defense, as against all adverse parties, the appellant averred that the policy 
sued upon was void and not binding upon it for three reasons: (1) That the appel- 
lees other than intervener had procured and had in force at the time of the fire in- 
surance on the building to the extent of $5,000, which was more than the policy sued 
upon permitted; (2) that Mrs. Belcher, the insured under the policy, was not the 
sole and unconditional owner of the property covered, as its terms required; (3) 
that, in further violation of the policy’s terms, foreclosure proceedings against the 
Property had been commenced, judgment therein rendered on or about July 7, 1925, 
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and order of sale, under which the sheriff had seized and given notice of the sale 
of it, had been issued on or about July 27, 1925. 

It further pleaded that, in event of any liability on its part, the same could not 
exceed jts pro rata portion of the loss, considering the total insurance carried, and 
sought subrogation to the intervener’s rights against the other appellees, in event 
she was held entitled to recover anything against it. ' 

The cause went to a jury on special issues, upon which, in substance, these find- 
ings were made: 

(1) The amount of damage to the building covered by the policy from the fire 
on January 24, 1926, was $4,750. 

(2) The property was Mrs. Belcher’s homestead at the time ‘the policy was 
issued. 

(3) The value of the household furniture destroyed by the fire was $3,000. 

(4) This property was Mrs. Belcher’s homestead at the time the fire occurred. 

(5) This property was the community property of Mrs. Belcher and her de- 
ceased husband. 

(6) Mrs. Keller, defendant’s agent, before the policy was issued knew that 
the property was owned jointly by Mrs. Belcher and the other plaintiffs. 

(7) Due proof of loss was made in February, 1926. 

(8) P. H. Hughes, the agent, of the Continental and North British & Mercan- 
tile Insurance Companies, told Mrs, Belcher that, upon the expiration of the two 
policies issued by him, and then held by Crane as security for a loan, his agency 
would not renew them, or issue others in lieu of them. 

(9) Crane told Mrs. Belcher that on the expiration of those two policies he 
would not undertake to procure’ other insurance himself upon the property. 

(10) Before the fire, Mrs. Belcher did not know that the policies issued by the 

Grigsby & Hughes Agency had been issued and mailed to Crane. 
; (11) Mrs. Belcher advised the defendant’s agent at the time its policy was 
issued that a suit to foreclose a deed of trust lien on the property described in 
the policy was then pending in the district court of Anderson county. She notified 
defendant’s agent before the fire that a notice of sale of the property covered by 
defendant’s policy had been issued. 

The judgment of the court was that Mrs. Belcher recover from the appellant 
the sum of $500, with interest from May 1, 1926; that Mrs. Fink recover from 
Mrs. Belcher and George M. Belcher $1,574.90, with interest at 10 per cent. per 
annum from January 17, 1927, together with foreclosure of deed of trust lien; 
that Mrs, Fink recover from appellant the sum of $1,000, with interest from May 
1, 1926; that the other appellees take nothing; that appellant take nothing by its 
cross-action. 

The appeal proceeds under a number of propositions, which comprehend five 
contentions: (1) The undisputed evidence showed that there was extant more in- 
surance, on the property covered than the terms of the policy in suit permitted, 
thereby making it void and unenforceable; (2) the trial court committed revers- 
ible error in submitting to the jury special issues Nos. 2, 4, 6, 7, 8, 9, and_10, as 
above enumerated; (3) the two policies shown to have been issued by the Grigsby 
and Hughes agency were valid and enforceable, constituted additional insurance 
within the prohib‘tory terms of the policy sued upon, and defeated it; (4) there 
was no evidence to support the jury’s answers to special issues Nos. 1, 7, and 9; 
(5) the judgment was excessive in two particulars—(a) a greater recovery than 
appellant’s pro rata part of the loss was allowed, (b) interest was allowed to begin 
from an earlier date than 60 days after the proof of loss was made. 

None of these contentions, we think, can be sustained. Of them, the one most 
earnestly urged is that for excess insurance, embraced under Nos. 1 and 3 above. 
{t consists of the claim that two policies for $1,000 each that Mrs. Belcher carried 
for the benefit of Mr. Crane, her mortgagee at that time, as his interest might 
appear, and which expired by their terms in March and April of 1925, respectively, 
had been carried forward into two other or renewal, policies for like amounts 
severally dated April 17 and Tune 1, of 1925, that were in full force and effect at 
the time of the fire; the added amount thereof running the total insurance she 
then had above the permissible maximum. 


In this connection, it is seriously argued that the undisputed evidence showed 
these two last mentioned renewal policies to have so been in force when the fire 
occurred and binding upon Mrs. Belcher, whether she had known of their existence 
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or not up to that time, and that both she and Mr. Crane were precluded from 
denying such to be the fact; Camden Fire Ins. Ass’n v. Sutherland (Tex. Com. 
App.) 284 S. W. 927, among other cases, being cited in support. 

As we read the record, the practically undisputed evidence established the con- 
trolling facts just the other way; that is, it was here shown that neither Mrs. Belcher 
nor Mr. Crane ever consented to the renewal or continuance of the insurance she 
so carried for his benefit into these declared-upon policies of April 17 and June 1, 
of 1925, which situation plainly distinguishes this cause from the cited Sutherland 
Case, et omne genus. 7 

It is true that the deed of trust Crane held, which had been given back in 
July of 1924 and was still in force at the time the policy in suit was issued, con- 
tained a recitation, in substance, that Mrs. Belcher would insure the dwelling here 
involved for Crane’s benefit to the extent of his debt, and, if she failed to do so, 
he himself had the right to so insure it, and that, contemporaneously with the giving 
of that deed of trust, she complied with such provision by procuring for his benefit 
from the P. H. Hughes agency two policies for $1,000 each, but, as already indi- 
cated, these policies expired by their terms in March and April of 1925, and were 
never renewed or carried forward into others with the consent of either Mrs. Belcher 
or Mr. Crane; on the contrary, as the jury on undisputed testimony found, prior 
to their expiration, Mrs. Belcher made a different arrangement with both Messrs. 
Crane and Hughes whereby that was expressly not to be done, and, by the uncon- 
troverted, testimony, that arrangement was regarded as final and was lived up to 
by all three of the parties to it—Mr. Hughes died without violating it; Mr. Crane, 
in observance thereof, thereafter left the matter of insurance on the property entirely 
to Mrs. Belcher; and she, as she had stipulated that she would do in making it 
with Mr. Hughes, about 30 or 60 days, respectively, after the expiration of the 
two policies he had issued to her, again procured insurance in like amounts for 


Mr. Crane’s benefit but in other companies, not knowing at the time that Mr. 
Hughes’ successors had made any effort to renew his two expired policies. It is 
further shown, likewise without any conflict, that these successors of Mr. Hughes, 
the Grigsby & Hughes Agency, after his death and on the expiration of these two 
policies he had so issued, without any understanding of any sort with either Mrs. 
Belcher or Mr. Crane, issued and mailed to the latter, as being in renewal of them, 
the two policies herein claimed by appellant to have constituted the excess insur- 


ance. Mr. Crane testified that, on receiving them through the mail, he, mindful 

of the contrary agreement he had made with Mrs. Belcher, pigeon-holed them in 
his desk as waste paper, and thet they so remained there until called for by 

appellant’s agents at or about the time this suit was filed, while Mrs. Belcher said 

= never knew that they had been so issued or mailed until after the filing of 
€ suit. 

_ On these facts, appellant insists that Mrs. Belcher was bound anyway by the 
Grigsby & Hughes Agency's issuance of the two policies declared upon, and that 
they constituted valid outstanding insurance against her, urging as supporting con- 
siderations: (1) That she and Mr. Crane could not verbally so abrogate the written 
provisions of the deed of trust between them; (2) that, since there were no policies 
at all extant on the property for more than a month following the expiration of 
the original P. H. Hughes policies, except those so issued by the Grigsby & Hughes 
Agency, “both Mr. Crane and Mrs. Belcher could and would have collected upon 
the latter,” had the fire occurred during that period. 

[1] Neither of these deductions we think is sound; in the first place, even if 
the statute of frauds could properly be said to apply to these contractual relations 
between Mrs. Belcher and Mr. Crane, appellant, not being a party but an utter 
Stranger thereto, was not in position to take advantage of it. Lee v. Stowe & 
Y ilmerding, 57 Tex. 444; Gulf, C. & S. F. Ry. Co. v. Settegast, 79 Tex. 256, 15 
5. W. 228; Robb v. Ry. Co., 82 Tex. 392, 18 S. W. 707; Lewis v. Vaughan (Tex. 
Civ. App.) 144 S. W. 1186; W. U. Telegraph Co. v. Taylor (Tex. Civ. App.) 
167 S. W. 289; Graham v. Kessler (Tex. Civ. App.) 192 S. W. 299; DeProy v. 


Progakis (Tex. Civ. App.) 259 - Si 
nn we iv. App.) 259 S. W. 620; Simpson v. Green (Tex. Com. App.) 


_ [2] In the second place, it is not only an assumption unwarranted by anything 
in the record to say that either Mrs. Belcher or Mr. Crane would have so changed 
front upon what both so positively testified they never recognized as valid insur- 
ance, but also an argument that gets nowhere toward establishing that such policies 
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were binding upon them. It could as well and with as much force be said that, 
had the supposed contingency happened, and this suit been upon those policies, 
appellant both could and would have successfully defended it on the ground that 
they never took effect as contracts, because the minds of the parties never met 
upon them’as such, 

[3, 4] The remaining presentments are without merit, indeed, several of them 
having in effect been adversely disposed of in what has already been said. We find 
no lack of evidence supporting any of the challenged findings of the jury, and 
conclude that the questions submitted fairly presented the issues raised by the 
pleadings and evidence. There was no excessive recovery, because (1) the 
evidence showed that proof of loss was made in February of 1926, hence the judg 
ment properly bears interest from May 1, of that year; and (2) since appellant knew 
Mrs. Belcher was only part owner of the insured property and so contracted to 
pay to her the amount stipulated for therein, it is legally liable for that amount, 
and cannot be permitted to escape the payment of any part thereof, without injus- 
tice to the other co-owners. East Texas Fire Ins. Co. v. Crawford (Tex. Sup.) 
16 S. W. 1068; 14 R. C. L. p. 1307, § 480; Welsh v. London Assurance Cor., 151 
Pa. 607, 25 A. 142, 31 Am. St. Rep. 786; Sampson v. Grogan, 21 R. I. 174, 42 
A. 712, 44 L. R. A. 711. ; 

From these conclusions it follows that the trial court’s judgment should be 
ast = order has accordingly been entered. 

rmed. 


GREAT AMERICAN INS. CO. v. MRS. GEORGE BELCHER et al. (No. 9109). 
Court of Civil Appeals of Texas. Galveston. March 24, 1928. 
Rehearing Denied April 26, 1928. 

Error from District Court, Anderson County; B. F. Dent, Judge. 

See, also, 5 S. W. (2d) 844. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 

J. D. Pickett, of Palestine, for defendant in error. 

Graves, J. This cause is a companion one to No. 9108, London Assurance Cor- 
poration, Appellant, v. Mrs. George Belcher et al., Appellees, 5 S. W. (2d) 844, 
in which the trial court’s judgment was affirmed by this court in a judgment handed 
down on March 15, 1928, only the appellants being different parties upon policies 
of insurance issued by them to Mrs. Belcher under essentially the same circum- 
stances. All the controlling questions raised by appellants in this cause were 
adversely determined in the companion case referred to, and, upon the authority 
of that determination, without a repetition of the facts and the reasons for the 


holding, the judgment in this cause also will be affirmed. 
firmed. 


CONTINENTAL INS. CO. OF NEW YORK v. NABORS et al. (No. 11928.) 
Court of Civil Appeals of Texas. Fort Worth. March 17, 1928. 
Rehearing Denied April 28, 1928. 

6 Southwestern Reporter (2d) 151. . 
1. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT IN- 
SURED HOUSE WAS OCCUPIED BY TENANT AT TIME OF FIRE. 
In action on fire policy, defendant on ground that house insured was vacant 
and unoccupied for more than ten consecutive days preceding the fire, evidence 
held sufficient to sustain finding that house was occupied by tenant at time of fire. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


7. INSURANCE—FORMAL PROOF OF LOSS AS _ CONTRADISTIN- 
GUISHED FROM “NOTICE” OF LOSS HELD REQUIRED ONLY IN 
CASE OF PARTIAL LOSS, AND NOT TOTAL LOSS. 

Fire policy, requiring insured to render statement within 91 days after loss, 
and providing that, in case of total loss, liability shall be considered, subject to 
terms of policy, applicable to liquidated claim, requirement of formal proof of loss 
refers only to cases where loss is not total, and, where jury found loss was total, 
formal proof of loss as contradistinguished from “notice” of lows was not neces- 
sary. 

(For other cases, see Insurance, Dec. Dig. § 542[1].) 
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8 INSURANCE—ACTUAL KNOWLEDGE OF INSURER’S ADJUSTER, IM- 
PUTED TO INSURER, OF TOTAL FIRE LOSS, RENDERED FORMAL 
PROOF OF LOSS UNNECESSARY. 

Where notice of fire loss was given to insurance company, and company’s 
adjuster visited premises, actual knowledge of adjuster which must be imputed to 
company renders formal proof of loss unnecessary in case of total loss, and failure 
to make proof did not bar recovery, especially where proof was made a week after 
date required by policy. 

(For other cases, see Insurance, Dec. Dig. § 561.) 


9. INSURANCE—FORFEITURE FOR FAILURE TO MAKE FORMAL 
PROOF OF LOSS UNDER FIRE POLICY NOT PROVIDING FOR FOR- 
FEITURE IS NOT FAVORED. 

Courts are generally reluctant to declare forfeiture of fire policy for failure 
to make formal proof of loss, where no forfeiture is provided in policy therefor. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

10. INSURANCE—FORMAL PROOF OF LOSS UNDER FIRE POLICY MAY 
BE WAIVED.‘ 

Formal proof of loss required by fire policy may be waived. 
(For other cases, see Insurance, Dec. Dig. § 555.) 


11, INSURANCE—EVIDENCE THAT INSURER’S ADJUSTER REQUEST- 
ED INSURED TO MAKE ESTIMATE FOR PURPOSE OF PAYMENT 
SUPPORTED FINDING THAT PROOF OF FIRE LOSS WAS WAIVED. 


In action on fire policy, evidence that insurer’s adjuster requested insured to 
have estimate made of loss for purpose of paying off insured held sufficient to sup- 
port jury finding that proof of loss had been waived, and hence refusal of insurer’s 
request for peremptory instruction was not reversible error. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


12. INSURANCE—INSURER, DEFENDING FIRE POLICY FOR VACANCY 
AND UNOCCUPANCY OF HOUSE FOR TEN DAYS, ASSUMED BUR- 
DEN OF PROOF THEREON. 

Where house insured was occupied by tenant at time of issuance of policy, 
and presumably so continued, insurer defending suit on policy on ground that house 
became vacant or unoccupied for ten consecutive days assumed burden of proving 
unoccupancy of house, and hence instruction of placing burden on defendant of 
proving unoccupancy or vacancy for more than ten consecutive days after family 
moved out or for ten days prior to fire was not error. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 


13. INSURANCE—INSURER’S PLEA TO SUIT ON FIRE POLICY, SET- 
TING UP FAILURE TO FILE PROOFS OF LOSS IN TIME, HELD 
PLEA IN BAR, AND COMPUTATION OF INTEREST FROM DATE OF 
PLEA WAS PROPER. 


In action on fire policy, plea that provision of policy requiring proof of loss 
within 91 days after filing had not been complied with, and hence that insured was 
not entitled to prosecute suit, was in effect a plea in bar, and hence computation 
of interest on amount of policy from date plea was filed was proper. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal from District Court, Tarrant County; R. E. L. Roy, Judge. 


Suit by Mrs. Ruth Nabors and husband against the Continental Insurance Com- 
pany of New York, in which the Investor’s Mortgage Company intervened. Judg- 
ment for plaintiffs, and defendant named appeals. Affirmed. 

a hospen, Knight, Baker & Harris and Pinkney Grissom, all of Dallas, for 
appellant. 

Templeton & Templeton and T. W. Dunn, all of Fort Worth, for appellees. 

Conner, C. J. Mrs. Ruth Nabors, joined by her husband, E. J. Nabors, insti- 
tuted suit to recover upon a policy of insurance issued by the Continental Insurance 
Company of New York, covering a dwelling house owned by Mrs. Nabors, and 
Situated at 705 Louisiana street, Fort Worth, in the sum of $2,500. The policy was 
issued on February 9, 1925, and extended for a period of one year thereafter. A 
mortgage clause was attached to the policy in favor of R. J. Newton, trustee, for 
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the Investor’s Mortgage Company, as its interest might appear. It was alleged 
that on July 19, 1925, the insured dwelling house was totally destroyed by fire. 

The defendant insurance company defended, first, by what it terms a plea in 
abatement, alleging that the plaintiff had not submitted to the defendant, within 
91 days after the fire, sworn proof of loss, setting forth the information required 
by the terms of the policy; and, second, that the policy provided that it should 
be void if the building insured, whether intended for occupancy by owner or tenant, 
be or become vacant or unoccupied, and so remain for 10 days, and that said building 
became vacant and unoccupied for at least 10 days before the fire, without the 
knowledge or consent of appellant. 

The Investor’s Mortgage Company intervened, and set up its right under the 
policy, and the plaintiff replied to the company’s defenses with a general demurrer, 
a plea to the effect that the failure, if any, in making the proper proof of loss 
(which was denied) had been’ waived by the adjuster and other officers of the 
company. 

The house in question was situated at 705 Louisiana street on a lot facing west. 
Louisiana street extends north and south; Hattie street extends east and west, 
crossing Louisiana street at right angles. The corner lot, also, owned by plaintiff, 
at the intersection of the two streets was vacant and unimproved. The house in 
question was on the lot immediately south of the vacant lot. It is unquestioned that 
the house involved was owned by Mrs. Nabors, and that it was occupied by tenants 
until vacated by a Mr. Cunningham and his family on the 3d day of July, 1925. 
The fire, which plaintiff alleged totally destroyed her building, occurred on the early 
morning of July 20, 1925. 

The policy insured Mrs. Nabors for the term of one year from the 9th day 
of February, 1925, to the 9th day of February, 1926, to an amount not exceeding 
$2,500 “to the following described property while located and contained as described 
herein and not ,elsewhere, to wit: $2,500. On the one-story shingle roof frame 
building and additions attached thereto, including the heating and lighting apparatus 
and all permanent fixtures, while occupied by tenant and not otherwise, as a dwelling 
and situated as follows: 705 Louisiana street, Fort Worth, Texas, being lot No. —, 
block No. , map page ——, file No. ——.” 

The policy by its terms was made subject to a number of conditions and 
warranties, among which appear the following, which was pleaded specially by the 
insurance company in its defense, to wit: 

“This entire policy shall be void if the building herein described, whether 
intended for occupancy by owner or tenant, be, or become vacant, or unoccupied, 
and so remain for 10 days.” 

The policy further provided that, in case a fire occurred, the insured, among 
other things, should within 91 davs render a statement to the company, signed and 
sworn to by the insured, stating the belief of the insured as to the time and origin 
of the fire, the interest of the insured, the-amount of loss, etc. 

With the foregoing preliminary statements, about which there is no contro- 
versy, the case, upon the testimony as a whole, was submitted to the jury upon 
special issues, in answer to which the jury found, in substance, as follows: : 

“(1) That the insured building was burned to such an extent as to render it 
a total loss under the terms of the policy. . 

“(2) That the house in question was occupied by a tenant after the Cunningham 
family moved out. ? 

“(3) That the insured dwelling house was not vacant or unoccupied for more 
than 10 consecutive davs from the time the Cunningham family moved away and 
left it until it was again occupied. 

“(4) That the insured dwelling house was not vacant or unoccupied by a tenant 
for more than 10 consecutive days just prior to the date of the fire. at 

“(5) That defendant’s adjuster soon after the fire requested the plaintiff to 
have made and sent to the defendant company’s agents an estimate of what it would 
cost to rebuild the house. 2 

“(6) That defendant’s adjuster told Mrs. Nabors that he wanted such estimate, 
so that the company could pay the loss by the fire. 

“(7) That, in response to the request of the adjuster of the defendant, the 
plaintiff caused such an estimate to be made and deliverd to the defendant’s local 
agents. 


“(8) That the defendant’s adjuster by his conduct induced the plaintiff to believe 
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that said loss would be adjusted and paid without making a formal proof of loss. 

“(9) That the cost of replacing with new material the damage caused by the 
fire is the sum of $2,542.96. 

“(10) That the new material used in replaceing the damage caused by the fire 
should be subjected to a depreciation of the sum of , 

“(11) That a rasonably prudent person uninsured in rebuilding the house de- 
scribed in the policy sued on would not use the remnants of the structure standing 
after the fire as a basis for restoring the building to the same condition in which 
it was before the fire occurred.” 

Based upon the verdict, the court, on February 25, 1927, rendered his judgment 
in favor of the plaintiffs against the defendant insurance company in the aggregate 
sum of $2,699.18, with all costs of suit, and provided that the Investor’s Mortgage 
Company had an interest in said judgment to the extent of $1,200, which, when paid 
by the defendant insurance company, should be credited on the amount of the judg- 
ment rendered in favor of the plaintiffs; to which judgment the defendant insurance 
— excepted, and has prosecuted its appeal to this court. 

t is first insisted that the court erred in refusing to give to the jury the 
peremptory instruction to return a verdict for the defendant which was duly re- 
quested. While, perhaps, in some measure conflicting, the evidence undoubtedly is 
sufficient to sustain the findings of the jury to the effect that the building in question 
was burned to such an extent as to render it a total loss under the terms of the 
policy. Indeed, we do not find that this finding is questioned by appellant. The 
closely contested and most material of the questions presented in various forms on 
this appeal arise under the second, third, and fourth findings. It is insisted with 
much earnestness and force that the insured dwelling house was in fact vacant 
and unoccupied for more than 10 consecutive days from the time the Cunninghams 
moved away until it was again occupied by a tenant. 

The statement of facts has been carefully examined and considered, and there- 
from it appears in substance and effect that a Mrs. Gentry, Mrs. J. L. Wooly, Mrs. 
I. A. Stillman all remembered the fire, and testified that to the best of their knowl- 
edge the house was vacant and unoccupied from the time the Cunningham family 
moved therefrom until the fire. Mrs. Gentry at the time was living on the same 
side of the street, facing west, a large house intervening. Mrs. Wooly lived directly 
opposite the burned house on the other side of the stret. Mrs. Stillman lived the 
next door to Mrs. Gentry, two houses intervening. These witnesses all had a 
clear view of the front of the house in question, placed themselves in position to 
observe, remembered the fact of the Cunninghams’ removal, and all testified that 
thereafter no one to their knowledge moved in, and they thought they would have 
so noticed had such been the case. On cross-examination, however, each acknowl- 
edged that a person could have entered and occupied the back part of the house 
after the Cunninghams’ removal without her knowledge. In behalf of the defendant 
it was also shown that both the water and light meters were removed from the 
house on the 25th day of June, 1925. 

In opposition to the foregoing testimony, there was testimony to the effect 
that the Cunninghams, on the 25th day of June, 1925, left for a trip to Galveston, 
leaving, however, all their household effects in the house; that they returned on 
the 2d day of July, 1925, remained in the house htat night, and the next day re- 
moved therefrom, taking all their effects, thus leaving the house wholly vacant 
and unoccupied. The plaintiff Ruth Nabors testified that she rented the house on 
the 11th day of July to a man who said his name was Ellis; that Ellis said that 
he wanted the vacant lot for a watermelon and ice cream stand, or something of 
the kind, and then paid the rent for one-half month, and stated that he would move 
a “batching outfit” in, and stay until he sent for his family, when he would pay 
the balance of the rent; that was agreed to. In all this Mrs, Nabors was corrobor- 
ated by her husband, Mr. Nabors, who also testified that he had never seen Ellis 
before, nor been able to find him since. 

Mrs. Damron testified that she and her husband lived on Hattie street immedi- 
ately behind the house in question; that her house faced north on Hattie street, 
the “rear being some 15 feet from the other; that there was some one there at that 
house at night after the Cunninghams moved out. * * * There was one bedroom 
and a kitchen on the back of that house next to my sleeping porch. * * * We slept 
on the sleeping porch, and we would have a pretty good view of the people going 
inand out. It was not very long after the Cunninghams moved out before I noticed 
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these people. I could not say that they slept in this house, but I know that they 
were there because the lights annoyed us. * * * I never saw any one around it in 
the day time much. * * * I could hear people over there hammering at night. * * * 
Other people were over there the next day after the fire, and there was a mattress 
and quilts there.” 

W. F. Damron, the husband of the preceding witness, testified substantially as 
did his wife; that, while he did not see any one in the place, he was “positive that 
there was some one there.” 

Mr. Jack Sullivan testified to the effect that he visited the house soon after 
the fire, and that the back part was burned out. The only thing he saw in the 
house was a comfort lying on the floor. 

D. E. Grammer testified that he lived on Hattie street next to Mr. and Mrs. 
Damron; that, after the Cunninghams moved out, “there was a fellow come to my 
house and borrowed my saw and hatchet to cut some bed slats, and told me he had 
moved in there.” 

A Mr. Arthur Brown testified that he helped the Cunninghams move out on 
the 3d day of July, 1925. 

[1] We think the evidence sustains the findings that the house was occupied 
by a tenant at the time of the fire. 

[2] It is also urged that the court erred in admitting, over appellant’s objection, 
the statements of the man named Ellis, to whom Nabors and wife testified they 
rented the house on the 11th day of July, relating to what he wanted to do, when 
he expected to move his family; that he was going to move a “batching outfit” in 
the house, etc. It seems evident that the controlling question in this case is whe- 
ther or not the burned house was vacant or unoccupied for ten consecutive days 
immediately preceding the fire. Mr. Nabors, one of the plaintiffs, testified to the 
effect that he endeavored to find the man to whom he had rented the house on 
the 11th day of July, and failed to learn of his whereabouts, and therefore the 
plaintiffs sought to supply the more direct testimony of the renter by circumstances. 
This it was competent to do. 

In Wells v. Fairbank, 5 Tex. 584, it is said: 

_ “Great latitude is justly allowed by the law, to the reception of indirect or 
circumstantial evidence, the aid of which is constantly required to remedy the want 
of direct evidence. In the absence of direct evidence, that which conduces, in any 
degree, to establish a material fact, alleged, is in general, admissible.” 

This is quoted with approval in the case of Goldman v. Blum and Heiden- 
heimer, 58 Tex. 630, where it is further said: 

“Any fact may be submitted to a jury, provided it can be established by com- 
petent means, which affords any fair presumption or inference as to the question 
in dispute.” 

Hence we think it clearer that the fact that Ellis, as we shall call him, rented, 
within the 10-day period immediately preceding the fire, the house in question, 
with the avowed intention of moving in, was competent and relevant to the main 
fact. If so, what he said and did explanatory of his act in renting was admissible 
as a part of that transaction. See Goldman v. Blum and Heidenheimer, 58 Tex. 
630; Mary O'Neill v. Wills Point Bank, 67 Tex. 36, 2 S. W. 754; Thomas Presley 
v. State, 30 Tex. 160; Lunn v. Scarborough (Tex. Civ. App.) 35 S. W. 508; 
Smith v. Richardson Lumber Co. (Tex. Civ. App.) 47 S. W. 386. - 

[3, 4] What we have said in the preceding paragraph in disposing of the ob- 
jections to the declarations of Ellis applies as well, we think, to the objections to 
the testimony of the witness D. H. Grammer, to the effect that on or about the time 
Ellis is said to have rented the house a man borrowed his saw and hammer to cut 
bed slats, stating that he had moved in the house, etc. In cases of circumstantial 
evidence it is not necessary that the fact sought to be proved should have direct 
reference to the main issue. It is sufficient if the evidence refer to the fact rele- 
vant to a fact in issue. Hunter, Evans & Co. v. Phil. Lanius, 82 Tex. 677, 18 S. W. 
201. ‘The statement of the person borrowing the saw, etc., that he “had moved in 
the house, was explanatory of his acts and res geste of that transaction, and, when 
considered with the testimony of other witnesses that the house was lighted at 
nights, etc., afforded, if credited by the jury, an inference favorable to the conten- 
tion of the plaintiffs that the person to whom they had rented the house at once 
moved in. . 

Appellant also assigns error to the court’s charge is several particulars. Ap- 
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pellant insists that the terms “vacancy” and “unoccupancy” have different meanings ; 
that it has a defense under each, and hence that special issues Nos. 3 and 4, as 
submitted by the court, are duplicitous, in contravention of article 2189, Rev. Stat- 
utes of 1925, which declares that special issues shall be submitted “distinctly and 
separately.” The distinction urged is thus stated in the case of Southern National 
Ins. Co. v. Cobb (Tex. Civ. App.) 180 S. W. 155: 

“The usual distinction drawn between vacancy and a cessation of occupancy 
is that the first is used to indicate the removal of furniture and individuals from 
a house, and the other a change of the uses of the building. Insurance Co. v. 
Brady [Tex. Civ. App.] 41 S. W. 513; Insurance Co. v. Cobb [Tex. Civ. App.] 
163 S. W. 608. Under the weight of authority ‘vacant’ means entire abandonment, 
deprived of contents, empty. ‘Occupied’ implies an actual use by some person or 
persons, of such character as ordinarily pertains to the purpose to which the build- 
ing is adapted or devoted. Cooley, Ins. Briefs, pp. 1663, 1664.” 

As submitted, special issues 3 and 4 are as follows: 

“(3) Question: Was the house in question vacant or unoccupied for more than 
ten consecutive days from the time the Cunningham family moved away and left 
it until it was again occupied, if it was occupied, by a tenant? Ans. No. 

“(4) Question: Was the house in question vacant or unoccupied by a tenant 
for more than ten consecutive days just prior to the date of the fire? Ans. No.” 

[5, 6] As we construe these issues, neither is duplicitous nor in violation of 
the statute. The terms “vacant” and “unoccupied,” as used in special issue No. 
3, are to be read as synonymous—as intending to elicit a finding of whether or not 
the house was wholly devoid of occupancy by either tenant or household effects— 
and was doubtless so understood by the jury, while special issue No. 4 plainly in- 
quires whether the house was occupied by a tenant. We have examined several 
cases holding special issues unobjectionable that seem more liable to the criticism. 
See Houston, E. & W. T. Ry. Co. v. Hough (Tex. Civ. App.) 260 S. W. 233; 
Texas Electric Ry. Co. v. Jones (Tex. Civ. App.) 262 S. W. 131. Sutton v. Morehead 
(Tex. Civ. App.) 227 S. W. 558. Moreover, in no view of the case, as we view it, 
can it be reasonably said that the form in which special issues 3 and 4 were 
submitted is material or could have confused or misled the jury. It is undisputed 
that the house in question was occupied by tenants until the Cunninghams went to 
Galveston, on June 25, 1925, leaving their household effects; that they returned on 
July 2, 1925, and moved out on the next day, July 3, 1925. It is further unques- 
tioned that the appellees on July 11, 1925, rented the house to a person calling 
himself Ellis, and that the house was burned on the morning of July 20th. It thus 
appears that at no time from the date of the insurance until July 11, 1925, was 
the house either vacant or unoccupied, and the testimony offered to show that it 
was otherwise between July 11th and the date of the fire goes alike to both vacancy 
and unoccupancy, so that we see no reason why force should be given to the dis- 
tinction between the terms “vacancy” and “occupancy” in the present case. If cor- 
rect in this conclusion, the failure of the court to give proper definitions of those 
terms could not have worked injuriously to appellant. 


It is urged that proper proofs of loss as provided by the policy had not been 
made, and that the plaintiffs were not entitled to recover for this reason. The 
policy provided that it was made subject “to conditions printed on the back.” As 


introductory and preliminary to the specification of the conditions referred to, it 
is recited that: 


“In case there be a total loss by fire of any real property insured by this policy, 
as to such real property so totally destroyed, if a liability shall exist hereunder 
for such loss, it shall be held and considered, subject to the terms of this policy 
legally applicable to be a liquidated demand under article 4874, Revised Civil Stat- 


utes of Texas, against this company for the full amount hereof covering such real 
estate.” 


[7-9] Immediately following, it is provided that “in all other cases” the com- 
pany shall not be liable beyond the “actual cash value” of the property destroyed, 
and, as we read the policy, the requirement of formal proof of loss is given in con- 
nection with, and has reference to, cases of personal property and real property, 
where the loss is not total. The jury having found upon sufficient evidence that 
the loss in the present case was total, it would seem to follow that formal proof 
of loss, as contradistinguished from “notice” of the loss as also provided by the 
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policy, is not necessary. Moreover, notice of the loss was given the company, in 
answer to which the company’s adjuster visited the premises soon after the fire, 
and thus, then, must have acquired full knowledge that the loss was total. It does 
not appear that any other fact required by proof of loss material to the com- 
pany’s defense existed; hence the actual knowledge of the adjuster, which must be 
imputed to the company, rendered formal proof of loss an idle ceremony. To this 
we will add that appellee in fact made out and had forwarded to the company proof 
of loss 7 or 8 days after the date required by the policy, so that the only merit 
in the failure pleaded is that the proof came too late, for which no forfeiture 
was provided in the policy, and the counts are generally reluctant to declare a 
forfeiture on this ground alone. See 26 Corpus Juris, p. 373, par. 480; Sun. Ins. 
Co. v. Mattingly & Ricketts, 77 Tex. 162, 13 S. W. 1016; Fire Association of 
Philadelphia v. Richards (Tex. Civ. App.) 179 S. W. 926. It may be said that 
in the cases of Fire Association of Philadelphia v. Strayhorn, 211 S. W. 447, by 
section A of our Commission of Appeals, and Delaware Underwriters v. Brock, 
109 Tex. 425, 211 S. W. 779, by our Supreme Court, expressions are to be found 
to the effect that in all cases proof of loss as provided in the policy is a prere- 
quisite to a recovery. A reading of the opinions, however, indicates, as we think, 
that in neither case was the evidence, as here, substantially unquestioned that the 
loss was total and constituted a liquidated demand by virtue of our statute relating 
to the subject. It seems, particularly in the latter case, by the Supreme Court, 
that the necessity for proof of loss was announced while determining the proper 
date from which to compute interest; the policy providing that it was payable 
60 days after proof of loss had been furnished. We do not construe these opin- 
ions as holding that in cases where the property is real property and the loss is 
unquestionably total, formal proof of loss is a condition precedent to recovery, 
certainly not for a mere delay in making such proof. 

[10] There is yet another and all-sufficient reason why the court would not 
have been justified in giving appellant’s requested peremptory instguction on the 
ground that, the plaintiffs had failed to make formal proof of loss, as required by 
the terms of the policy. No authority need be cited to sustain the proposition 
that such proof may be waived, and this issue was distinctly raised in the plead- 
ings and testimony of the plaintiffs. There was testimony to the effect that at 
the time of the visit of the adjuster he requested Mrs. Nabors to have a carpen- 
ter make an estimate of the loss “for the purpose of paying’ her off. 

[11] We think the evidence relating to the subject tends to show and is suff- 
cient to support the jury findings in answer to special issues 5, 6, 7, and 8, to the 
effect that proof of loss had been waived. Nor do we think the form in which 
those issues were submitted were materially erroneous, and hence that the court’s 
action in refusing appellant’s peremptory and other requested instructions does not 
constitute reversible error. East Texas Fire Ins. Co. v. Dyches, 56 Tex. 565; Aitna 
Fire Ins. Co. v. Jackson (Tex. Civ. App.) 282 S. W. 656; Occidental Fire Ins. Co. 
v. Fort Worth Grain & Elevator Co. (Tex. Civ. App.) 294 S. W. 953; Phoenix 
Ins. Co. v. Levy, 12 Tex. Civ. App. 45, 33 S. W. 992. 


[12] It is urged that the court’s charge on the burden of proof is erroneous. 
The charge is as follows: 


“The burden of proof is upon the plaintiff to prove by a preponderance of 
the evidence (and by a preponderance of the evidence is meant the great weight of 
the testimony) the affirmative of special issues Nos. 1, 5, 6, 7, and 8, and upon the 
defendant to prove the negative of special issue No. 2 and the affirmative of spec- 
ial issues Nos. 3 and 4.” 

Under the particular circumstances of this case, the majority, at least, do not 
feel prepared to hold that the charge is reversibly erroneous. It is undisputed 
that, at the time of the issuance of the’ policy, the house was in fact occupied 
by a tenant, and, presumably, so continued. 2 Cooley’s Brief on Law of Insurance, 
p. 1652 and following, indicates that such terms are not to be construed as a con- 
tinuing warranty that it shall remain occupied, and in the policy declared upon 
in this case the defendant company specially pleaded and relies upon the subse- 
quent clauses in the policy inserted as conditions which, in terms, render the “ert- 
tire policy void if the building herein described, whether intended for occupancy 
by owner or tenant, be, or become vacant, or unoccupied, and so remain for 10 
days.” The defendant company particularly pleaded this clause of the policy, and 
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thus assumed the burden of proving the unoccupancy of the building from the date 
of what is termed, in briefs of appellees, as a visit of the Cunninghams to Gal- 
veston on the 25th day of June, until and at the time of the fire. 

No other question materially affecting the regularity of the proceedings dur- 
ing the trial occurs to us, and we accordingly conclude tnat the court committed 
no error in refusing appellant’s peremptory instruction for a finding in its favor, 
and that the evidence sustains the verdict of the jury upon which the judgment was 
rendered. 

[13] It is finally insisted, however, that the court erred in its allowance of 
interest. As relating to this question, we find that the plaintiffs’ original petition 
was filed on the 29th day of October, 1925. On December 1, 1925, defendant filed 
what is termed its plea in abatement and original answer. The plea in abatement 
is to the effect that a provision of the policy requiring proof of loss in 91 days 
after the alleged fire had not been complied with, and hence that the plaintiff 
was not entitled to prosecute the suit. This plea, we think, in effect, is a plea 
in bar, and the court in its judgment computed interest at the rate of 6 per cent. 
on $2,500 from this date, to wit, December 1, 1925. We conclude that this is prop- 
er. See Fire Ins. Co. v. Strayhorn (Tex. Com. App.) 211 S. W. 447; Delaware 
Underwriters v. Brock, 109 Tex. 425, 211 S. W. 779, by our Supreme Court. 

For the reason stated, all propositions and assignments of error will be over- 
ruled, and the judgment affirmed. 
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ELKINS v. TNA LIFE INS. CO. OF HARTFORD, CONN. 
District Court, S. D. Texas, at Houston. May 5, 1928. 
9 


No. 979. 
26 Federal Reporter (2d) 277. 

1, INSURANCE—INSURED, EMPLOYED IN SUPERVISORY CAPACITY, 
HELD NOT TO HAVE “CHANGED OCCUPATION” TO COMMON 
LABORER, BY ASSISTING IN PUTTING OUT FIRE. 

Insured, employed as general supervisor over production department of oil 
company, held not to have “changed his occupation,” within provision of policy 
reducing indemnity, to that of a common laborer, by assisting to put out a fire 
which broke out in oil field. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


2. INSURANCE—CASUAL ACT OF INSURED EMPLOYED IN SUPER- 
VISORY CAPACITY IN ASSISTING IN PUTTING OUT FIRE HELD 
NOT TO CONSTITUTE “CHANGE OF OCCUPATION” REDUCING 
INDEMNITY. 

Where insured employed by oil company in supervisory capacity assisted in 
putting out fire occuring in oil field, held that such action was merely casual and 
‘incidental and under an emergency, and did not constitute a change of occupation 
to that of common laborer, within provision of policy reducing indemnity in such 
case. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


3. INSURANCE—INSURED CLASSIFIED AS “ASSISTANT TECHNOLO- 
GIST” AND “OIL WELL BROKER” “CHANGED OCCUPATION” ON 
BECOMING DEPARTMENT HEAD OF OIL COMPANY, HOLDING 
SUPERVISORY POSITION. 

Where insured was classified in policy as an “assistant technologist, office and 
traveling, not visiting mines,” and as an “oil well broker, salesman, or supply 
dealer, office duties and traveling,” his subsequent employment as department 
head of oil company, holding supervisory position combining both field and office 
work, with office work greatly predominating, constituted a change of occupation. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


4. INSURANCE—INSURER HAS BURDEN OF STRICTLY PROVING 
FACTS SHOWING CHANGE RY INSURED TO MORE HAZARDOUS 
OCCUPATION REDUCING INDEMNITY. 

Where insurer claims that insured has changed occupation to one more 
hazardous, thus reducing indemnity, it is incumbent on insurer to strictly prove 
the facts making such provision operative. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


5. INSURANCE—PROVISION OF POLICY FOR REDUCTION OF INDEM- 
NITY ON CHANGE TO MORE HAZARDOUS OCCUPATION HELD 
INAPPLICABLE, WHERE INSURED’S OCCUPATION WAS NOT 
CLASSIFIED. 

Provision of policy reducing indemnity on change of occupation by insured 
to one classified as more hazardous held inapplicable, where insured’s occupation 
as superintendent of production department of oil company was not classified in 
manual of insurer. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


6. INSURANCE—INSURED’S CHANGE OF OCCUPATION FROM THAT 
OF “ASSISTANT TECHNOLOGIST” AND “OIL WELL BROKER” TO 
SUPERINTENDENT OVER PRODUCTION DEPARTMENT OF OIL 
— HELD NOT CHANGE TO MORE HAZARDOUS OCCUPA- 
Change in occupation by insured from that classified as “assistant technolo- 

gist” and “oil well broker, salesman, or supply dealer,” to that of supervisor of 

production department of oil company, held not to one more hazardous, rendering 
provision for reduction in indemnity applicable. 


(For other cases, see Insurance, Dec. Dig. § 531.) 
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Acc. ] Elkins v. Aetna Life Ins. Co. of Hartford, Conn. 611 


At Law. Action by J. A. Elkins, administrator, against the Aitna Life 
Insurance Company of Hartford, Conn. Judgment for plaintiff. 

Vinson, Elkins, Sweeton & Weems, of Houston, Tex. (C. M. Hightower and 
Geo. E. B. Peddy, both of Houston, Tex., of counsel), for plaintiff. 

Fulbright, Crooker & Freeman, of Houston, Tex. (T. H. Cody and John HL 
Crooker, both of Houston, Tex., of counsel), for defendant. 

HurcuHeson, District Judge. This is a suit on an accident policy containing 
a pro rata clause as follows: 

“In the event the insured is injured after having changed his occupation to 
one classified by the company as more hazardous than that stated in the policy, 
or while he is doing any act or thing pertaining to any occupation so classified, 
except ordinary duties about his residence or while engaged in recreation, in 
which event the company will pay only such portion of the indemnities provided 
in the policy as the premium paid would have purchased at the rate but within 
the limits so fixed by the company for such hazardous occupation.” 

The policy was issued to the decedent, Frederick B. Tough, in 1917, as a 
preferred risk; the insured giving his occupation as “assistant technologist, office 
and traveling, not visiting mines.’ The insurance company knew, through its 
agent, that the traveling duties of the occupation given by the insured required 
him to go into oil and gas fields, and in and about oil and gas wells. The com- 
pany did not have the occupation given by Tough classified in its manual, but 
gave him a classification of “oil well broker, salesman, or supply dealer office 
duties and traveling.” 

The insured continued in his employment and occupation with the Petroleum 
Division of the United States Bureau of Mines until the fall of 1925, at which 
time he accepted employment with the Humphreys Oil Corporation as superin- 
tendent of production department of the Humphreys Corporation. In this 
position he performed executive duties and had general supervision over the 
production department of the Humphreys Corporation. 

The Humphreys Corporation was operating in some five or six oil fields in 
Texas, and in each field a field superintendent was employed, whose duty it was 
to actually supervise and superintend all operations in and around the wells and 
on the leases located in each field. Tough, as superintendent of the production 
department, did not actually supervise the work in the field, but supervised the 
field superintendents, who in turn supervised and superintended field operations. 

On October 24, 1926, a fire broke out in the Sour Lake oil field, which was 
one of the fields in which the Humphreys Corporation was operating. Tough and 
other officers of the company went to said oil field, and, while engaged in doing 
any and all things possible to preserve the properties of the company, he was 
killed by the explosion of a pipe at a point some 200 feet from the nearest well. 
At the time of the explosion which resulted in his death, the deceased had a hoe 
in his hand, and was attempting to put out a fire which was burning a stump 
a the field near the pipe which exploded. Plaintiff sues for the face of 
the policy. 

Defendant contends that under the pro rata clause plaintiff cannot recover 
the face, but must recover less, that he had changed his occupation to one 
classified by the company as more hazardous, or that he was injured “while he 
was doing an act pertaining to an occupation classified by the company as more 
hazardous than that stated in the policy.” 

Upon the conclusion of the evidence, both plaintiff and defendant moved for 
an instructed verdict, whereupon the court discharged the jury, and, taking the 
case under consideration, received arguments and briefs. 

Upon the points involved, defendant’s position is: 

(1) That the deceased met his death while doing an act or thing pertaining 
to the occupation of operative or laborer at oil wells, not otherwise classified; in 
short, that he was injured while working as a common laborer; that therefore his 
recovery should be not $10,000, but $2,777.77. 

(2) That, if wrong in this, his recovery should be $5,263.15, because they say 
he had changed his occupation from the one stated in-the policy to an occupation 
classified by the defendant as “superintendent of oil wells.” 

Or (3) that he was entitled to that same sum of $5,263.15 because he had 
changed his occupation to one classified as more hazardous, to wit, “an oil well 
Operator or producer, superintending only.” 
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[1] I think the first contention wholly without merit, both upon reason and 
by the overwhelming weight of authority. Smith v. Massachusetts Bonding & 
Insurance Co., 179 N. C. 489, 102 S. E. 887; Arneberg v. Continental Casualty Co,, 
178 Wis. 428, 190 N. W. 97, 29 A. L. R. 93. 

Apart from the rule that policies must be construed most strongly against the 
company, I think as a matter of common justice and fairness it is most unreason- 
able to say that a person employed in a supervisory capacity passes out of his 
occupation and becomes a laborer merely because, in an emergency, he puts his 
brains to work directly by his own hands, instead of by orders through the hands 
of another, and I think under the evidence in this case that what Tough did was 
as much in the line of his duties as an officer and agent of the company, as such 
work if done by a laborer, would have been in line with his. 

[2] If mistaken in this view of the facts, however, it is yet plain that the 
deceased was not actually engaged in the occupation of a common laborer, or 
doing any act or thing pertaining to that as an occupation, but that what he did 
was mefely casual and incidental, and under an emergency, so that, for a much 
stronger reason, the cases holding that the clause invoked by defendant does hot 
apply to a mere casual act apply here. Zantow v. Old Line Accident Ins. Co,, 
104 Neb. 655, 178 N. W. 507; Gottredson v. German Commercial Accident Co. 
(C. C. A.) 218 F. 582, L. R. A. 1915D, 312. 

I therefore reject as wholly untenable defendant’s suggestion that plaintiff's 
‘recovery should be on the basis of a common laborer. 

It remains to consider only its second ground, that the deceased had changed 
his occupation to one classified as more hazardous, and that the administrator 
can recover only $5,263.15. 

[3] On the trial plaintiff contended with great vigor that there had been no 
change of occupation. Defendant asserted that there had been, and I think it 
clear that the defendant is right in this contention. R 

At the time of decedent’s death, he was neither an “assistant technologist, 
office and traveling, not visiting mines,” as he described himself when the policy 
was issued, nor “an oil well broker, salesman, or supply dealer, office duties and 
‘traveling,” as the policy described him. He was a department head of the 
Humphreys Corporation, receiving a salary of $10,000, holding a supervisory 
position which combined both field and office work, with the office work greatly 
predominating, and field work, in the sense of actual direction and immediate 
supervision, almost entirely absent. To say that such a position is the same as 
either of those mentioned in the policy, as defendant contends, is unreasonable. 

[4, 5] It is not enough, however, for the defendant to show that the employ- 
ment is changed from that mentioned in the policy. It must also show that the 
changed employment was one classified by them as more hazardous. Defendant 
recognizes this obligation, and has endeavored to show that the deceased was 
either an oil well operator or producer, or an oil well superintendent. The 
evidence overwhelmingly establishes that he was not an oil well superintendent, 
as that term is used in the oil business. ’ 

If effect is given to the defendant’s contention, and deceased is classified as 
an oil well superintendent, it would do violence to the evidence, and would result 
in having the tail wag the dog, since the smallest part of his duties are those 
having to do with the superintendence around oil wells, and these are not con- 
cerned with direct superintendence of the wells, but only with superintendence of 
the superintendents. ‘ 

Defendant makes a better out upon its claim that the deceased was an oil 
well operator or producer, superintending only, in that the activities of the 
deceased embraced some of the activities of such a one, and, if the defendant 
could make its case, as it seems to think it can, by a showing that an oil well 
operator or producer, superintending only, would do most of the things which the 
deceased as the head of the production department of the Humphreys Oil 
Corporation was charged with doing, it might be well with it, but I think the 
law is otherwise; for where it is sought to rewrite a contract through the 
invocation of such a clause, it is incumbent upon the defendant to strictly prove 
the facts making the clause operative. These facts are (1) that the decedent 
had changed his occupation from the one which he had when the policy was 
written; and (2) that he changed to an occupation classified by the company as 
more hazardous as to risk. 





Acc.] Kennedy v. Maryland Casualty Co. 613 


Here the defendant has established the fact of change of occupation, but it 
has failed to show that the deceased was in an occupation classified in its manual 
as more hazardous. In short, while I agree with defendant that it is not necessary 
for it to show that the occupation which the deceased was following at the time 
of his decease was actually more hazardous than the one in which he was first 
written, and that it was sufficient for them to show that the occupation he was 
in was by the company classified as more hazardous, I find that the defendant’s 
manual contains no classification which embraces the deceased’s occupation, and 
that therefore their pro rate clause is not operative. 

[6] While in the view of the law which I have taken, that the company’s 
classification as to, and not the fact of, hazard is controlling, it is not necessary 
to make a finding on this point, yet, in view of the plaintiff’s insistence upon the 
point that the question of fact whether plaintiff's occupation was more hazardous 
than the one in which he was written is material, I find that the evidence estab- 
lishes as a fact that the occupation to which the deceased had changed was not in 
fact more hazardous than the one in which he was actually engaged, with the 
knowledge of the company, at the time the policy was written. 

Believing, as I do, that the pro rate clause has never been operative, it 


follows that plaintiff should have judgment upon the policy as written for the full 
amount. 


KENNEDY v. MARYLAND CASUALTY CO. OF BALTIMORE, MD. 
District Court, W. D. Louisiana, Monroe Division. February 28, 1928. 
No. 1678. 
26 Federal Reporter (2d) 501. 
1. INSURANCE—DOUBT AS TO LANGUAGE USED IN INSURANCE 
POLICY IS TO BE CONSTRUED STRONGLY AGAINST INSURER. 
In case of doubt as to language employed in insurance policy, doubt is 
construed more strongly against insurer, by whom presumably it was written. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2, INSURANCE—AUTOMOBILE PASSENGER, INJURED BY GRAVEL 
THROWN BY PASSING AUTOMOBILE, WHILE ASSISTING IN 
CHANGING TIRE, HELD ENGAGED IN “REPAIRING OR ADJUSTING 
AUTOMOBILE,” WITHIN ACCIDENT POLICY. 
Passenger in automobile, alighting for purpose of removing flat tire and 

substituting spare, and struck by rock or other missile when another car driven 

in opposite direction passed, resulting in loss of sight of such eye, held engaged 
in “repairing or adjusting some part of automobile,” within meaning of accident 
policy insuring against injuries caused through accidental means while operating, 
riding in, demonstrating, adjusting, repairing, or cranking an automobile. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


4. INSURANCE—INSURER, REASONABLY DISPUTING RIGHT OF IN- 
SURED TO RECOVER UNDER ACCIDENT POLICY, HELD NOT 
SUBJECT TO PENALTY OF STATE LAW (ACT LA. NO. 310 of 1910). 
Insurer’s denial of recovery, under accident policy insuring holder against 

accidental injuries while operating, riding in, demonstrating, adjusting, repairing, 

or cranking an automobile, held not to justify imposition of penalty, under Act 

La. No. 310 of 1910, where dispute arose over question relative to whether injury 

to automobile passenger from rock thrown by passing car while he was engaged 

in changing tire was within terms of policy, since litigants are entitled to have 
tights determined in court, if there is reasonable room for difference of ‘opinion. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

At Law. Suit by John E. Kennedy against the Maryland Casualty Company 
of Baltimore, Md. Decree for plaintiff. 

Shotwell & Brown, of Monroe, La., for plaintiff. 

Geo. Wesley Smith, of Rayville, La., for defendant. 

Dawkins, District Judge. Plaintiff brought this suit in the state court upon 

a policy of accident insurance for the loss of an eye, alleged to have been suffered 

under circumstances contemplated by the terms of the policy. The case was 

removed to this court upon the ground of diverse citizenship. The matter has 
been submitted to the court upon written waiver of the jury. 
The facts, as the court finds them to be, are as follows: Plaintiff was a 
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passenger or guest in an automobile owned and driven by one Fletcher. A tire 
‘blew out, and the two alighted for the purpose of removing it and substituting 
the spare tire carried at the rear. Plaintiff began taking the lugs off the wheel, 
and Fletcher went to the rear to detach the spare tire. It was discovered that 
the latter was also deflated, and it became necessary to repair or place in the 
casing an inner tube. While this was being done another car, driven in the 
opposite direction, passed on the gravel road, and its wheels threw gravel over 
plaintiff and Fletcher; a rock or other missile striking plaintiff in the left eye 
and putting it out. It is not disputed that the eye was destroyed. There is some 
controversy as to whether plaintiff, at the exact moment, was actually doing 
anything towards repairing or changing the tire, or was merely stooping down, 
talking to Fletcher. He was facing the road, while Fletcher’s back was in that 
direction. However, for the purposes of this case, I think it immaterial to find 
whether he was actually engaged in-that work at the time or not. 

The policy insures its holder “against loss resulting from bodily injuries 
effected directly and independently of all other causes through accidental means 
,and sustained: A. While operating, riding in, demonstrating, adjusting, repairing 
or cranking an automobile. * * *” 

[1-3] The language thus used is to be interpreted so as to ascertain the 
reasonable meaning of the parties, and of course, in case of doubt, is to be 
construed more strongly against the defendant, by whom, presumably, it was 
written. I do not believe that it should be given such narrow meaning as, for 
instance, if the owner, Fletcher, had been driving alone, and had gotten out to 
change the tire, and while so doing had been injured as the plaintiff was, he 
could not recover, unless at the time he was physically in the act of “repairing” or 
“adjusting” some part of the automobile. I think he would be so engaged from 
the time he commenced until he finished, even though for a moment he might 
not actually be applying the patch to the tube or screwing the lugs upon the 
wheel, provided the pauses were no more than would ordinarily occur in the 
doing of such work. 

It would seem that the crucial question is: Was such an injury as the one 
received in this instance reasonably within the meaning and contemplation of the 
terms of the policy? I think a fair construction would include any injury that 
was incident or which might reasonably be expected to arise from the doing of 
any of the things named in the policy, and occurring “while operating, driving, 
riding in, demonstrating, adjusting, repairing, etc., of an automobile.” And right 
here I may say that in my opinion the character of work being done at the time 
was within the contemplation of the policy, either when considered as “repairing” 

' or “adjusting” the automobile. As suggested by counsel for defendant, I think 
there would undoubtedly have been liability if the plaintiff had injured his hand 
in the process of removing the tire or if the handle of a jack, for example, had 
sprung up and struck him in the eye. On the other hand, I hardly think it could 
be contended that he would be entitled to recover if he had been struck by a 
tree falling from the roadside, by lightning, or if some one hunting on the road- 
side had accidentally shot him. At the same time, if, while so engaged, he had 
been struck by a passing automobile, it does seem to me that he could recover. 

It must be observed that the policy does not say that he shall be indemnified 
for injuries received “from” or “in” the operating, etc., of a machine, but instead 
the word “while” is employed, and which is the same as to say “during” such 
time. It occurs to me that, as a matter of common knowledge, people have been 
injured by passing cars while repairing a machine or removing a flat tire on the 
side next to traffe and that this is one of the risks incident to the use of an 
automobile upon the highways. If this be true, then in this state, where the 
policy was to have effect, it is also well known that more than 95 per cent. of the 
main highways are built of gravel, and any one who has driven over them knows 
that a machine moving at a rapid rate has a tendency by the weight and pressure 
of-the oval shaped tires, to throw gravel to either side of the road, as well as 
ahead and behind. If the danger of being struck by a passing machine is one 
incident to the repairing of an automobile upon the highway, then I can see no 
reason why the known effects upon the gravel are not also reasonably to be 
anticipated. d 

Would any one contend that if, instead of the circumstances of this case, such 
a passing car had thrown gravel against the windshield, as sometimes happens, 
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and either the shattered glass or a rock had injured plaintiff’s eye, as was done 
here, and while he was riding in the car, that he could not recover? I think not. 
I decline to hold his right to recover to the narrow issue of fact as to whether he 
was actually assisting in placing the tube in the casing or turning the lug upon 
the wheel. I think he was engaged in “repairing” or “adjusting” some part of the 
automobile, and that the injury was one arising within the reasonable intendment 
of the policy. It was, as heretofore stated, presumably written by defendant, 
and, if it had wished to restrict its liability further, it could have done so. 

It is argued that this was a very cheap and limited policy, the premium being 
only $10. So it was, but the language used is, I think, fairly construed, suscep- 
tible of a meaning broad enough to cover this case. 

[4] I think the circumstances such as not to justify the imposition of the 
penalties provided by the Louisiana statute. Act 310 of 1910. So far as I am 
aware, this clause has not been construed in a case similar to the one in hand, 
and neither counsel have cited any case approximating it. Litigants are entitled 
to come into court to have their rights determined, where there is any reasonable 
room for a difference of opinion. My conclusion is that plaintiff should have 
judgment for one-third of the principal sum of $5,000, as provided by the policy. 

A decree may be presented, and rulings upon the requested findings of fact 
and law will be noted at that time. 


NORTH AMERICAN ACC. INS. CO. v. CASKEY’S ADM’R. 
Court of Appeals of Kentucky. March 16, 1928. 
4 Southwestern Reporter (2d) 383. 

4. INSURANCE—TESTIMONY THAT WITNESSES FOUND BRUISED 
SPOT ON INSURED’S BODY IN PREPARING IT FOR BURIAL HELD 
ADMISSIBLE. 

Testimony of witnesses that they found a bruised ‘spot on side of insured’s 
body when assisting in preparing it for burial held admissible. 
(For other cases, see Insurance, Dec. Dig. § 659[1].) - 


5. INSURANCE—RECOVERY ON ACCIDENT POLICY REQUIRED PROOF 
THAT INSURED WHILE RIDING ON WAGON WAS ACCIDEN- 
TALLY THROWN THEREFROM, RECEIVING INJURIES FROM 
WHICH HE DIED. 

Plaintiff to recover on accident policy was bound to establish that insured, 
while riding on wagon, was accidentally thrown therefrom and thereby received 
injuries from which, independently of all other causes, he died. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


6. INSURANCE—REFUSING TO DIRECT VERDICT FOR INSURER HELD 
Rik COMPETENT EVIDENCE WAS INSUFFICIENT 
Refusal to direct verdict for insurance company held error, where evidence 

would have been insufficient to warrant submission of case to jury after exclusion 

of incompetent testimony admitted as to statements of insured. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Circuit Court, Warren County. 

Action by J. F. Caskey’s Administrator against North American Accident 
Insurance Company. Judgment in favor of plaintiff, and defendant appeals. 
Reversed, with directions. 

Rodes & Harlin, of Bowling Green, for appellant. 

W. O. Rodes and George H. Galloway, both of Bowling Green, for appellee. 

Rees, J. This is the second appeal of this case, the opinion on the former 
appeal being reported in 218 Ky. 750, 292 S. W. 297. No new facts were developed 
upon the second trial, and a statement of the salient facts will be found in the 
opinion on the former appeal. 

[1, 2] As directed in that opinion, the testimony of the widow was excluded 
upon the second trial, as was the testimony of interested witnesses as to state- 
ments made by the decedent. Several disinterested witnesses were permitted to 
testify to conversations with the decedent in which he stated that, while hauling 
some logs, the horses started suddenly and he was accidentally thrown from the 
wagon, his side striking a knot on one of the logs. A number of questions put 
to these witnesses tended to elicit evidence of statements made by the decedent 
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which tended to show how, when, and where the alleged accident occurred. The 
evidence thus elicited was wholly self-serving and was clearly incompetent. 
Statements made by a party against interest are admissible against him, but any 
statements made by him which are self-serving are not admissible, and the fact 
that the party is dead does not change the rule. Jackson Baptist Church y. 
Combs’ Ex’r, 130 Ky. 255, 113 S. W. 119; Benge’s Adm’r v. Fouts, 174 Ky. 654, 192 
S. W. 703; Petty v. Petty, 220 Ky. 569, 295 S. W. 863. 

An apparent exception to the rule is where a physician is permitted to 
testify as to statements of a patient in giving a history of his case, but even in 
such a case the physician is permitted to testify only as to such statements as 
may be necessary to enable him to render a proper diagnosis, and not to un- 
necessary extrinsic facts such as the place where the accident occurred. 

In North American Accident Insurance Co. v. Hill’s Adm’x, 182 Ky. 125, 206 
S. W. 170, the insured carried an accident policy which insured him against 
injuries received “while actually riding as a passenger in a place regularly pro- 
vided for the transportation of passengers only, within a railroad car, elevated, 
subway, or interurban railroad car, street car or steamboat, provided by a common 
carrier for passenger service.” The decedent’s physician testified that the de- 
cedent, in giving a history of his case, said: 

“That while he was boarding a train the train started off suddenly, throwing 
him violently, and as to him falling on the grip, or the grip falling on him, | 
don’t exactly recollect. I know the grip he was carrying was the cause of his 
injury indirectly.” 

In holding this evidence incompetent, this court said: 

“By this answer the deceased himself was made to testify not only as to the 
way and manner of receiving his injuries, but also that they were received while 
deceased was traveling upon a passenger train in a coach provided for that 
purpose, thus bringing the accident directly within the terms of the policy; for, 
according to those terms, if the accident had not been inflicted while the deceased 
was thus circumstanced, it would not be covered by the policy. It is a rule quite 
universally recognized that it is competent for a patient to give a history of his 
case to his physician so as to enable the latter to render a proper diagnosis and 
give such treatment as the affliction demands. This, however, in the instant case, 
required no more than that the patient should have said to the physician that he 
‘had sustained an accident wherein he fell upon his grip or the grip fell upon him, 
naming the part of the body affected, together with the symptoms following. It 
‘is by no means essential for any purpose that the place where the accident 
occurred should have been mentioned.” 

[3-5] In the instant case all of the statements of the decedent testified to by 
the various witnesses were made several days after the alleged accident occurred. 
They were not spontaneous expressions closely related to the transaction, but 
were so remote as to be inadmissable under the res geste rule. Valentine v. 
‘Weaver, 191 Ky. 37, 228 S. W. 1036. A number of witnesses who assisted in 
preparing decedent’s body for burial testified to finding a bruised spot on his 
side. This testimony was competent, but, with the testimony of the witnesses 
who testified as to statements of the decedent narrating how, when, and where 
the accident occurred excluded, there is nothing to connect the evidence as to 
the bruised spot with the alleged accident. As said in the former opinion: 

“To enable the plaintiff to recover, it was necessary that he should establish 
by evidence that J. F. Caskey, while riding on this wagon was accidentally thrown 
therefrom and thereby received injuries from which, independently of all other 
causes, he died.” 

[6] With the testimony as to the statements made by the decedent excluded, 
there was no evidence authorizing the submission of the case to the jury, and the 
court erred in refusing to sustain the defendant’s motion for a directed verdict. 

The judgment is therefore reversed with dirctions to grant appellant a new 
trial in conformity herewith. 





Davis v. Massachusetts Protective Ass’n. 


DAVIS v. MASSACHUSETTS PROTECTIVE ASS’N. 
Court of Appeals of Kentucky. Feb. 14, 1928. 
Rehearing Denied with Modification April 13, 1928. 
4 Southwestern Reporter (2d) 398. 

1. INSURANCE—INSURER MAY SPECIFICALLY PROVIDE AGAINST 
LIABILITY IN EVENT INJURY IS CAUSED BY INTENTIONAL ACT. 
Accident insurance company may limit its liability by providing specifically 

against liability if injury is caused by intentional act of insured or other person. 
(For other cases, see Insurance, Dec. Dig § 464.) 


2. INSURANCE—DIRECTED VERDICT FOR INSURER HELD ERROR; 
QUESTION WHETHER SHOOTING WAS ACCIDENTAL BEING FOR 
JURY UNDER EVIDENCE. 

Where accident insurance policy insured against loss from bodily injuries 
effected directly and independently of all other causes by accidental means, and 
due solely to external, violent, and involuntary causes directed verdict for insurer 
held error; question whether shooting of insured by a third person while in a 
fight was accidental being for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


3. INSURANCE—EXEMPTION FROM ACCIDENT INSURANCE POLICY 
OF INJURY TO INSURED WHILE ENGAGED IN FIGHTING HELD 
TO REFER TO NONFATAL INJURIES ONLY. 

In view of insurer exempting itself from liability on account of death due to 
disease or sustained as result of participation in aviation or by surgical treatment, 
clause therein exempting insurer from liability where insured was engaged in 
rioting, fighting, or strikes did not exempt insurer for insured’s death while 
fighting, since omission of word “death” therein showed that injuries received 
from fighting referred to nonfatal injuries. 

(For other cases, see Insurance, Dec. Dig. § 463.) 

Appeal from Circuit Court, Greenup County. 

_ Action by Catherine W. Davis against the Massachusetts Protective Associa- 

tion. From a judgment for defendant, plaintiff appeals. Reversed, and re- 

manded for further proceedings. 

S. S. Willis, of Ashland, for appellant. 

Bruce & Bullitt and John E. Tarrant, all of Louisville, for appellee. 

Locan, J. On November 19, 1921, the appellee issued to one Hager R. Davis 
a policy insuring him against loss resulting from bodily injuries effected directly 
and independently of all other causes by accidental means, and due solely to 
external, violent, and involuntary causes. The indemnity was fixed at a certain 
sum for total disability, a certain sum for partial disability, a certain sum for 
specific losses, and a certain sum for accidental death. Each of these terms was 
defined by the policy itself. While the policy was in full force and effect, Hager 
R. Davis was shot and killed on May 20, 1925. The appellant is the widow of 
Hager R. Davis and beneficiary under the policy. In case of injury in the death 
of the insured, the policy provides that the amount due thereunder shall be $25 a 
week for a period of 104 weeks, or a total sum of $2,600. The appellee declined 
to recognize any liability to appellant by reason of the death of her husband; 
whereupon she instituted this suit. At the conclusion of the evidence, the lower 
court instructed the jury to return a verdict in favor of appellee. 

The facts show that Davis and his wife were estranged at the time of his 
death, and there had been ill feeling between Davis and one Bennett, who killed 
him. On the day he was killed, he and Bennett met on the streets of Fullerton, 
and there was a dispute over something Davis had said and a scuffle over a pistol 
in the possession of Bennett. Davis was unarmed. The testimony shows that 
Davis struck Bennett, and thereafter they grappled, and while they were engaged 
in the struggle the pistol which Bennett had was discharged, and Davis was 
fatally wounded. He died within three or four hours thereafter. 

It is insisted by appellee that the act resulting in the death of Davis was not 
an accident within the meaning of the policy. The policy insures against acci- 
dents growing out of involuntary causes, and it is argued that Bennett voluntarily 
shot Davis and for that reason his death was not the result of an accident as 
defined in the policy. 

Another contention made by appellee is that there is a provision in the policy 
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which excludes injuries received while insured is engaged in fighting. It is 
insisted that he was engaged in a fight at the time he was shot, and that, because 
of the provision in the policy excluding injuries received by insured while he was 
engaged in fighting, no right of recovery exists. These two points embrace the 
entire defense of appellee, although another point is mentioned in its brief, which 
is that the injury was not due solely to involuntary causes. That is included, 
however, in the contention that the injury was not accidental within the meaning 
of the policy. 

An examination of the authorities in this state is necessary. The first case 
which has been called to our attention is that of Hutchcraft’s Ex’r v. Travelers’ 
Insurance Co., 87 Ky. 300, 8 S. W. 570, 10 Ky. Law Rep. 260, 12 Am. St. Rep. 484. 
Hutchcraft had been waylaid and assassinated for the purpose of robbery. The 
insurance company made two defenses—one that, if Hutchcraft was killed by 
intentional means, his death was not accidental within the meaning of the terms 
of the policy which insured him against death “through external, violent, and 
accidental means”; and the other that the terms of the policy expressly exempted 
the insurance company from liability in case Hutchcraft should come to his death 
through injuries intentionally inflicted by another person. As to the first defense, 
this court held against the insurance company, and in so doing carefully defined 
the meaning of the term “accidental means.” In concluding its careful reasonings, 
the court said: 

“In other words, we do not regard it as essential, in order to make out a case 
of injury by ‘accidental means,’ so far as the injured party is concerned, that the 
party injuring him should not have meant to do so; for, if the injured party had 
no agency in bringing the injury on himself, and to him it was unforseen—a 
casualty—it seems clear that the fact that the deed was willfully directed against 
him would not militate against the proposition that as to him, the injury was 
brought on by ‘accidental means.’ ” 

Another case in point is that of American Accident Co. of Louisville v. Carson, 
99 Ky. 441, 36 S. W. 169, 18 Ky. Law Rep. 308, 34 L. R. A. 302, 59 Am. St. Rep. 
473. Carson was shot and killed, as alleged in the petition in that case, not in a 
mutual affray, and that the killing was not provoked by any misconduct on the 
part of Carson and was not foreseen by him in time to have been avoided. The 
court was called upon to determine whether the means producing the death of 
the insyred were “external, violent, and accidental,” and also whether the death 
of insured was “an intentional injury inflicted by another” within the meaning of 
the policy. The court, in passing on these questions, said: 


“On the first point little need be said. While our preconceived notions of 
the term ‘accident’ would hardly lead us to speak of the intentional killing of a 
person as an ‘accidental’ killing, yet no doubt can now remain, in view of the 
precedents established by all the courts, that the word ‘intentional’ refers to the 
person inflicting the injury, and if, as to the person injured, the injury was 
unforeseen, unexpected, not brought about through his agency designedly, or was 
without his foresight, or was a casualty or mishap not intended to befall him, 
then the occurrence was accidental, and the injury one inflicted by accidental 
means within the meaning of such policies.” 


The case of Campbell v. Fidelity & Casualty Co. of New York, 109 Ky. 661, 60 
S. W. 492, 22 Ky. Law Rep. 1295, is another case where this court was called upon 
to construe the terms of a policy against accidental death where the insured was 
shot and killed. One of the defenses made by the insurance company in that 
case was that the shot was not accidental but intentional, and was fired by the 
man who killed insured in his necessary self-defense. He was killed while 
engaged in an affray with a policeman. We do not think the opinion in that 
case departs from the principles announced in the two cases above cited. It goes 
a little further in holding against the contention of the insurance company than 
the other two opinions. 


Etna Life Insurance Co. v. Rustin, 151 Ky. 103, 151 S. W. 366, is another 
case where this court was called upon to construe the terms of a policy against 
accidental death. In that case the lower court gave an instruction in these 
words: 

“If the jury believe from the evidence that the wound which caused the death 
of Frederick Rustin was inflicted accidentally, either by himself or by another, or 
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that it was inflicted intentionally by another without the consent or procurement 
of Frederick Rustin, then the law is for the plaintiff.” 

This court approved that instruction. In that case Rustin was found dead 
on his porch with a gunshot wound in the abdomen. 

The case of Interstate Business Men’s Accident Association v. Ford, 161 Ky. 
163, 170 S. W. 525, was another case where the question to be determined was 
whether Ford came to his death as the result of external, violent, and accidental 
means. In that case the court followed the cases of Hutchcraft’s Ex’r v. 
Travelers’ Insurance Co., supra. Campbell v. Fidelity & Casualty Co. of. New 
York, supra, and Aitna Life Insurance Co. v. Rustin, supra. 

Bryant’s Adm’r v. Kentucky Central Life & Accident Insurance Co., 216 Ky. 
806, 288 S. W. 312, is another case relating to the matter under consideration. 
In that case Bryant was found on a shanty boat, where he lived, in an uncon- 
scious condition, his body covered with bruises and contusions. The room was 
in disorder, showing that he had been violently assaulted probably for the purpose 
of robbery. He died shortly after he was found, ard, when suit was instituted 
to recover for his accidental death, the insurance company defended on the 
ground that his death was not the result of external, violent, and accidental 
means. There was another provision in the policy which forbade recovery if the 
injury resulting in death was intentionally inflicted upon the insured by any other 
sane or insane person. In that case the court held that Bryant was not insured 
against injuries intentionally inflicted upon him by any other sane or insane 
person, or while fighting or violating any law. The court held that the circum- 
stances and facts presented to the jury were sufficient to show that the wounds 
received by Bryant were intentionally inflicted by another person, and, because 
of the evidence so showing, the court held that there could be no recovery. 

The last case we have been able to find on the question is that of Smith v. 
Federal Life Insurance Co., 219 Ky. 56, 292 S. W. 470. That policy also contained 
a specific provision exempting the company from liability if the disability resulted 
from intentional injury inflicted by himself or any other person. The court 
upheld the provision of the policy, basing the opinion on the Hutchcraft Case, 
supra. The policy under consideration in the Hutchcraft Case also had a 
specific provision exempting the company from liability if the injury was the 
result of the intentional act of some person inflicting it. 

{1, 2] It would appear, therefore, that an insurance company may limit its 
liability by providing specifically against liability in the event the injury is caused 
by the intentional act of the insured or by any other person. However, the 
intentional act of some other person in inflicting the injury does not take the 
injury out of the class of injuries effected directly by external, violent, or acci- 
dental means, without a specific exemption from such liability. The policy in 
this case allows an indemnity if the loss results from bodily injury effected 
directly and independently of all other causes by “accidental means,” and due 
solely “to external, violent, and involuntary causes.” The evidence in this case 
made it a question for the jury as to whether Davis was killed accidentally by 
Bennett, either because the pistol was unintentionally discharged by Bennett, or 
— there was no agency on the part of Davis in bringing. the injury upon 

seit. 

[3] The appellee relies on the provision in the policy exempting it from 
liability if the insured was injured while fighting. Appellant insists that the 
provision against liability for injury inflicted while fighting does not relate to 
fatal injuries but relates only to nonfatal injuries. In making this contention she 
relies on the case of American Accident Co. of Louisville v. Carson, supra, and 
Interstate Business Men’s Accident Association v. Dunn, 178 Ky. 193, 198 S. W: 727, 
6A. L. R. 1333. Both of these cases were well considered by this court, as shown 
by the careful reasoning found in the opinions. The later case approves and 
elaborates the doctrine announced in the former. After pointing out in their 
brief the basis of the opinion in the Carson Case, counsel for appellee say “there 
is no such sharp distinction between ‘injuries’ and ‘death’ in our policy.” If we 
find there is such a sharp distinction as counsel for appellee say does not exist, 
it would be persuasive that they recognize the soundness of the contention of 
counsel for appellant. The provision of the policy against liability for injuries 
‘received while engaged in fighting is in this language “or for any benefit here- 
under where the insured is injured while engaged in rioting, fighting, or strikes.” 
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In the first line of that printed paragraph in the policy we find that the 
company is exepted from liability on account of death due to disease, whether 
acquired accidentally or otherwise, “or death or injyries sustained as the result 
of participation in aviation. * * *’ Immediately after the provision against 
fighting, there is a provision against liability for death caused by surgical treat- 
ment. Following that is a specific provision that the policy does not “insure 
combatants or noncombatants against injuries fatal or nonfatal.” Following that 
is another provision that the policy shall not “cover death or disability resulting 
from injuries sustained by any means in any country. * * *” Under another 
clause of the policy there is a provision for certain indemnities which “shall not 
apply to weekly indemnities payable for death or specific losses.” In another 
paragraph of the same portion of the policy is a provision that “indemnities shall 
not be payable for any death or disability which shall be caused by accident. 
* * *” ‘Tt will be seen that appellant, in the preparation of its policy, under 
the heading “Additional Agreemeits,” refers to death separately a number of 
times it refers to injuries fatal or nonfatal, death or disability, death or specific 
losses, until the sharp distinctions between this policy and the policy under 
consideration in the Carson Case entirely disappear. The reasoning of the court 
in the Dunn Case, supra, is unanswerable and there is no way to distinguish this 
case from the Carson Case and the Dunn Case. If the appellee had in mind 
exemption from liability for injuries or death caused by fighting, it should have 
included after the word “injured” the words “or killed.” The omission of these 
words shows that the injuries received as the result of fighting referred to non- 
fatal injuries. The lower court therefore erred in taking the case away from the 
jury. If the evidence is substantially the same on another trial, the court will 
instruct the jury as follows: 

The jury will find for the plaintiff the amount sued for, unless they shall 
believe from the evidence that Davis assaulted Bennett, not in his necessary or 
to him apparently necessary self-defense, and shall further believe from the 
evidence, at the time of such assault, if any, Davis realized that such assault, if 
any, would be dangerous to him (Davis), and with such knowledge voluntarily 
made the assault, if any, which exposed him to the danger, in which event they 
will find for the defendant, unless they shall further believe from the evidence 
that the pistol was not intentionally discharged by Bennett during the fight, in 
which latter event they will find for the plaintiff, although they may believe from 
the evidence that Davis assaulted Bennett, not in his necessary or to him appar- 
ently necessary self-defense, and realizing that such assault would be dangerous 
to him (Davis) at the time. 

_ Judgment is reversed, and cause remanded for proceedings consistent with 
this opinion. Whole Court sitting except Judge Willis. 
INTER-OCEAN CASUALTY CO. et al. v. BANKS. 
Court of Appeals of Kentucky. March 23, 1928. 
4 Southwestern Reporter (2d) 709. 
INSURANCE—FAILURE OF INSURED’S EMPLOYER, ACTING AS IN- 

SURER’S AGENT IN PAYING PREMIUMS ON ACCIDENT POLICY 

TO MAKE PAYMENTS, DID NOT DEFEAT POLICY. 

Where accident insurance company constituted insured’s employer its agent 
for collecting premiums, paying a commission therefor, and required as part of 
insured’s application a pay order addressed to employer assigning certain amount 
out of his wages as premium, failure of employer having sufficient money of 
insured in its hands to pay premium on due date held not to operate to defeat 
recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

Appeal from Circuit Court, Letcher County. 

Action by Joe Banks against the Inter-Ocean Casualty Company and another. 
Judgment for plaintiff, and defendants appeal. Affirmed. 

T. E. Moore, Jr., of Hazard, for appellants. 

Hawk & Lewis, of Whitesburg, for appellee. 


Tuomas, J. The appellant and defendant below, Inter-Ocean Casualty 
Company, is a foreign accident insurance corporation, and its coappellant and 
codefendant below, West Virginia & Kentucky Insurance Agency, is a corporation 
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organized for the purpose of representing insurance companies as agent, and, 
as such representative, it employed subagents in its territory, a part of which 
was Letcher county, Ky, the situs of the transactions here inyolved. The local 
agent of both defendants was one Begley, and, on and prior to November 3, 1924, 
the Dudley Coal Company was operating a coal mine at Dayid, Ky., in Letcher 
county, and the appellee and plaintiff below, Joe Banks, was one of its em- 
ployees. On the day mentioned plaintiff agreed with Begley to take out an 
accident policy with the defendant, Inter-Ocean Casualty Company, whereby he 
we indemnified in limited amounts against certain enumerated injuries and 
osses. 

The policy fee collected by the company was $1, and the monthly premium 
was $3.75, making the total of the first month’s dues $4,75. As we gather from 
the record, the coal company gave its check for that amount to the insurer on 
November 19, 1924, which paid the first month’s premium, either from November 
3, 1924 (the actual dating of the policy), or for one month from the date of the 
actual payment; but, for reasons hereinafter stated, it will not be necessary to 
determine that question, That payment by the coal company was taken out of 
the earned wages of plaintiff for the month of November, and which is shown on 
settlement sheet between the coal company and plaintiff made and rendered 
November 30, 1924. The next settlement with plaintiff and the coal company was 
not due until the end of December, 1924, but on the 11th of that month plaintiff 
was injured by an accident covered by the terms of his policy, and for which he 
made claim against defendant insurance company for the sum of $900. It declined 
to pay any of it, and this action was filed by him against both defendants in the 
Letcher circuit court to recover that amount. 

The answer was a denial with a separate paragraph alleging the lapsing of 
the policy because of a failure to pay the second monthly premium which 
defendant alleged was due on December 3, 1924 and that on the 11th of that month, 
when the accident to plaintiff occurred, the policy had lapsed and was not in 
force. Appropriate pleadings made the issues, and, upon trial, there was a 
verdict in fayor of plaintiff, upon which judgment was rendered after defendant’s 
motion for a new trial was overruled, and to reverse it this appeal was prosecuted, 
The only ground urged for a reversal is the failure of the court to sustain de- 
fendant’s motion for a directed verdict in its favor made at the close of plaintiff’s 
testimony, and also at the close of all the testimony. 

Defendant read at the trial a deposition of S. P. Slack, who was secretary 
and treasurer of the defendant West Virginia & Kentucky Insurance Agency at 
the time of the transaction here involved, and for ten years prior thereto. He 
was asked, and answered, these questions: 

“Q. Was it customary for the defendant to receive from the Dudley Coal 
Company each month a check covering the premiums due on policies issued by 
the defendant to its employees? Explain fully. A. Yes; check covering pre- 
miums deducted out of wages. 

“Q. What arrangement did the defendant have with the Dudley Coal Com- 
pany to collect and pay over the various premiums due each month on the policies 
issued by the defendant to its employees? A. Coal company agreed to collect 
premiums over its pay roll, and we agreed to pay said company 15 per cent. for 
making said collections out of the wages of its employees. 

“Q. What per cent. or commission did the defendant allow or pay the Dudley 
Coal Company or its bookkeeper or pay roll clerk to make collection of such 
monthly premiums by cutting through its office the pay of its employees and 
remitting the same to you? A. 15 per cent. 

“QO. Was not such procedure the usual and customary way of the defendant 
to collect the monthly premiums due on its various policies of insurance issued, 
not only to the employees of the Dudley Coal Company, but of other coal 
companies in Letcher county, Ky.? A. Customary procedure our collections are 
made by and over pay rolls only. We do no cash business; that is, we do not 
pretend to sell our policies and collect premiums direct from insured. But the 
insured may pay his premium direct to our company at Huntington, W. Va. 

“Q. On what day of the month of December, 1924, did the defendant company 
forward to the Dudley Coal Company the monthly report you have filed in your 
answer to interrogatory No. 2 on direct examination? A. December 20th. 

“Q. On what day of the month of December, 1924, did you receive said report 
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back from the Dudley Coal Company? A. Received December report on Jan- 
uary 23, 1925.” 

Plaintiff, and all other witnesses who testified in the cause, stated without 
contradiction that such method prevailed, not only at the Dudley Coal Company 
mines, but also at all others in that vicinity. In further substantiation thereof 
defendants demanded. and required of plaintiff as a part of his application for the 
policy, and which they attached to it as a part of the policy, this “pay order,” 
addressed to the coal company by plaintiff: : 

“For value received I hereby assign to the West Virginia & Kentucky 
Insurance Agency, Huntington, West Virginia, agents for the Inter-Ocean Cas- 
ualty Company, $4.75 out of my wages for the current month in payment of 
policy fee and premium on insurance applied for to-day in the said company, and 
$3.75 out of each future month’s wages in payment of the monthly premiums 
necessary to keep my insurance in force, which sums you are authorized to pay 
to said agents.” 

At the time plaintiff sustained his injuries he had earned during the current 
(December, 1924) month $38.06. He was charged with an overdraft from the 
preceding month of $3.53 and coupons to be used at the commissary store 
amounting to $30, and with a physician’s fee of 50 cents, making a total charge of 
$34.03, and leaving as a balance due him of $4.03 or 28 cents more than his 
monthly premium of $3.75, which amount, was collected by his brother long after 
he sustained his accident, and while he was in the hospital, which was done 
without his knowledge, direction, or consent. 

From what has been said it is perfectly manifest that the coal company was, 
not only made by the terms of the policy itself (the “pay order” which was made 
a part of it) the collecting agent of defendants, but uncontradicted proof in the 
case, as we have stated, showed that such was the defendant’s customary method 
of collecting its monthly premiums, and, on account of which, as stated by the 
witness Slack, defendants did not pretend to sell their policy and collect their 
premiums “direct from insured.” As we have seen, the paid collecting agent 
(the coal company), at the time of the accident, had in its hands, over and above 
all the sums due it from plaintiff, the amount of $4.03, which was more than 
sufficient to pay the second monthly premium on the policy, and, according to the 
customary settlements made with it and defendants, the current premiums not 
due to be paid by it until the last of the current month, or on December 31, 1924. 
If defendant’s selected collection agent defaulted for any reason in the payment 
of that premium, such defalcation may not be charged to plaintiff; nor can the 
agent’s failure to charge plaintiff on its books with the amount of the insurance 
premium, which it is argued it was its duty to do, operate to the detriment of 
plaintiff, who left that amount with it, and which it was its duty to pay to de- 
fendant in satisfaction of the current premium. However, the time for such 
payment by it, we repeat, under the customary method of dealing, did not arrive 
until the last day of December, 1924, when its duty to pay became absolute. If 
before that time, or afterwards, it diverted the amount of the premium so left 
with it to other purposes, and failed to pay it to defendant, such derelictions on 
its part cannot be charged to plaintiff. 

It is our conclusion, therefore, that it was the duty of the court to direct a 
verdict in favor of plaintiff instead of one in favor of defendant, but, since the 
same verdict was rendered under the instructions given, there is no course open 
to us but to affirm the judgment, which is accordingly done. 


McKITRICK v. TRAVELERS’ EQUITABLE INS. CO. (No. 26709.) 


Supreme Court of Minnesota. April 27, 1928. 
219 Northwestern Reporter 286. 
(Syllabus by the Court.) 

LIMITATION OF ACTIONS—COMPLAINT BASED ON ACCIDENT 
POLICY, SHOWING PLAINTIFF WAS OF AGE WHEN ACTION AC- 
CRUED OVER TWO YEARS BEFORE ISSUING SUMMONS, HELD 
DEMURRABLE (GEN. ST. 1923, § 3417, SUBD. 14, § 9202). 

When upon the face of the complaint it appears that the cause of action 
upon an accident insurance policy accrued more than two years prior to the 

issuing of the summons, it is barred by the statute of limitation, subdivision 14, 
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§ 3417, G. S. 1923, incorporated in the policy, and a general demurrer on the 
ground that the complaint does not state facts constituting a cause of action is 
properly sustained. 

Appeal from District Court, Hennepin County; W. W. Bardwell, Judge. 

Action by Helen McKitrick against the Travelers’ Equitable Insurance Com- 
pany. From a judgment entered on an order sustaining a demurrer to an 
amended complaint, plaintiff appeals. Affirmed. 

C. B. Elliott, Harry S. Swensen and R. F. Spurck, all of Minneapolis, for 
appellant. 

Le Sueur, Diepenbrock & Caswell, of Minneapolis, for respondent. 

Ho.t, J. The appeal is from the judgment entered upon an order sustaining 
a demurrer to the amended complaint. 

The action is upon a health and accident insurance policy issued by the 
Bankers’ Casualty Company to plaintiff November 30, 1921, the obligations of 
which the defendant company subsequently assumed. The demurrer is on the 
ground that the complaint “does not state facts sufficient to constitute a cause 
of action.”, In substance the complaint alleges that, while the policy was in force 
on July 14, 1922, she accidently cut her finger in opening a can, which resulted 
in blood poisoning and permanent partial ankylosis of her left hip; that she was 
confined in a hospital for a period of six months, and wholly incapacitated because 
of said accident for several months thereafter; that defendant was notified of the 
accident at once, but failed to furnish forms for proof of loss, and thereby 
waived such proof; that falsely and fraudulently defendant tendered her $50, 
stating that that was all she was entitled to under the policy, whereas she was 
entitled to $50 per week for 24 weeks; and that plaintiff, relying upon the state- 
ment, accepted said sum to her damage in the sum of $1,150. We need not deter- 
mine the question of the sufficiency of the allegations to show that plaintiff was 
induced by defendant’s fraud to settle a $1,200 loss for $50 for we have reached 
the conclusion that the cause of action is barred, so that no amendment of the 
pleading would avail plaintiff. 

Plaintiff urges that such a bar is a defense to be pleaded specially, and cannot 
be raised by a general demurrer. This is not the rule where upon the face of the 
complaint it appears that the cause of action is barred. Thornton v. City of East 
Grand Forks, 106 Minn. 233, 118 N. W. 834; Swing v. Barnard-Cope Mfg. Co., 
115 Minn. 47, 131 N. W. 855; Ferrier v. McCabe, 129 Minn. 342, 152 N. W. 734. 
The summons attached to the judgment roll is dated February 9, 1927; hence the 
action was begun not earlier than that date. The accidental injury was received 
July 14, 1922. The longest period for which indemnity could be claimed was for 
24 months thereafter, under the express terms of the policy. Add to that 90 
days within which proof of loss must be made, and if, for good measure, there 
be added 60 days, after filing the proof, during which no action may be brought, 
we find that the action accrued not later than the middle of December, 1924. 
Hence the two-year limitation for bringing suit prescribed by subdivision 14, 
§ 3417, G. S. 1923, and embodied in the policy, operated as a bar prior to the 
commencement of this action. 

sut plaintiff argues that the complaint alleges that she is a minor, The 
application and policy are made part of the complaint, and, in the application 
dated November 30, 1921, plaintiff stated she was 18 years on her last birthday. 
It must therefore be accepted as a fact appearing from the complaint that on 
November 30, 1924, and before the cause of action accrued, as above figured, 
plaintiff was 21 years of age, and no disability existed which under section 9202, 
G. S. 1923, suspended the running of the statute. Hence there is no need to deter- 
mine whether a female ceases to be a minor for all purposes when she becomes 
18 years of age within the definition of section 8706, G. S. 1923. We are of the 
opinion that plaintiff was not a minor, under either the common law or any 
statute, when the cause of action accrued and when the two-year limitation 
began to run, not later than the middle of December, 1924. 

The judgment is affirmed. 
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LUSK v. COMMONWEALTH CASUALTY CO. (No. 4360.) 
Springfield Court of Appeals. Missouri. Jan. 20, 1928. 
Rehearing Denied April 7, 1928. 

4 Southwestern Reporter (2d) 497. 

1. INSURANCE—SICK BENEFIT POLICY HELD ONLY TO REQUIRE 
INSURED TO HAVE BEEN CONFINED TO HOUSE IN A SUBSTAN- 
TIAL SENSE. 

The phrase “not leaving it at any time or for any purpose whatever” in pro- 
vision of policy that, to entitle insured to sick benefits, the disease must have 
caused him to be “continuously confined within the house, not leaving it at any 
time for any purpose whatever,” adds nothing to the meaning of the policy, which 
requires insured to show, not that he was unable to leave the house at any time 
for any purpose, but merely that he was confined to the house, in a substantial 
sense. 

(For other cases, see Insurance, Dec. Dig. § 525.) 


2. INSURANCE—INSURED CAN BE GIVEN ONLY SUCH LIBERAL CON- 
STRUCTION OF POLICY AS FAIR APPLICATION OF ORDINARY 
MEANING OF LANGUAGE PERMITS. 

While courts are disposed to construe policies, which are prepared by insurer, 
as strongly as possible in favor of insured and against insurer, they cannot rewrite 
them, but all they can do is to give them as liberal a construction in favor of 
insured as a fair application of the ordinary meaning of the language used will 
permit. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—INSURED HELD TO MAKE CASE FOR JURY WITHIN 
SICK BENEFIT POLICY’ FOR TIME HE WAS CONFINED IN A 
SANITARIUM. 

Within a sick benefit policy requiring that the disease must have caused 
insured to be continuously confined within the house, held, he made a case for 
the jury as to the five weeks he was confined in a sanitarium, he being totally 
unable to work, and spending the forenoon in bed, though able to get out part 
of the time in the afternoon in good weather. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

4. INSURANCE—GOING TO DOCTOR’S OFFICE HELD NOT BEING 
VISITED BY HIM WITHIN SICK BENEFIT POLICY. 

_Under sick benefit policy requiring that insured be visited in the house in 
which he was confined at least once a week by a doctor, it is not enough that he 
went to the doctor’s office. 

(For other cases, see Insurance, Dec. Dig. § 525.) 


Appeal from Circuit Court, Lawrence County; Chas. L. Henson, Judge. 

Action by Robert Lusk against the Commonwealth Casualty Company. 
Judgment for plaintiff, and defendant appeals. Affirmed on condition. 

Allen & Allen, of Springfield, for appellant. 

H. H. Bloss, of Aurora, for respondent. 

Cox, P. J. Action for sick benefits under an accident and sickness insurance 
policy. Trial by jury; verdict for plaintiff for $250, the full amount sued for. 
Judgment accordingly, and defendant appealed. 


There is but one provision of the policy sued on which is involved in this 
litigation. That provision is as follows: 

“Sickness Benefits. If the insured shall be continuously confined within the 
house, not leaving it.at any time or for any purpose whatsoever, and regularly 
visited therein at least once in every seven days by a licensed physician and 
be wholly prevented from transacting any and every kind of business solely 
by * * * eczema, scurvy, * * * not including their complications and conse- 
quences, provided that this insurance shall have been in continuous force for 
thirty days from this date prior to the contraction of the disease, the company 
will pay for such confinement after the first seven days and not exceeding ten weeks 
a weekly indemnity of twenty-five dollars ($25.00).” fs 

There are a large number of diseases named in the policy, but the claim in 
this case is based upon eczema and scurvy, and, for that reason, others are 
omitted in this statement. The evidence on part of plaintiff developed that the 
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policy had been in force more than 30 days prior to the contraction of the 
diseases named, and, omitting the first 7 days of his illness, he was sick and unable 
to work for more than 10 weeks, the time limited in the policy for which sick 
benefits would be paid, hence the merits of the case on the facts depends on 
whether the sickness for which benfits are asked was covered by the terms of 
the policy above set out. Appellant insists that respondent has not shown that he 
was “continuously confined within the house, not leaving it at any time or for 
any purpose whatsoever,” by reason of either eczema or scurvy, as required by 
the policy in order to entitle respondent to sick benefits. 

The evidence for respondent on that question may be briefly summarized 
as follows: He lived about one and one-half miles from Marionville in Lawrence 
county, and, after being taken sick, he went to Marionville in an automobile, 
and went to the office of Dr. Titterington, and was treated by him. This was 
kept up for 3 or 4 weeks. During this time he was not able to do any work, and 
remained in the house most of the time. He went out now and then, but not to 
work. He then went to Springfield, and was in a sanitarium conducted by Dr. 
Anderson for 5 weeks. While there he was in bed in the forenoon, and in the 
afternoon, when the weather was good, he would walk out some. He would 
sometimes walk to the post office, a distance of 2 and one-half blocks, and on two 
occasions walked to the courthouse, a distance of three or three and one-half blocks. 
Two or three times each week he rode on a street car some six or seven blocks 
to the public square, and walked around there for a time, possibly for one hour 
at times. On two occasions he went with Dr. Anderson somewhere in an auto- 
mobile, but where or how far or how long they were away on these occasions 
does not appear. After being in the sanitarium for 5 weeks, he returned home, 
and was treated by a doctor for 5 weeks, that.is, the doctor prescribed for him, 
and on one occasion the respondent made a trip to Springfield to consult Dr. 
Anderson. During this time he was unable to work. He went out to the barn 
occasionally to see if the boys were keeping the work up in the right way. He 
also went to Marionville occasionally to see Dr. Titterington. No doctor ever 
visited him at his home either before or after his confinement in the sanitarium. 

Both doctors testified that he was afflicted with eczema and scurvy, and Dr. 
Anderson testified that he also had poison in his system which he called auto- 
toxemia, but which he was not able to tell much about. He said it might result 
from scurvy, if he had a severe case of it. Anything that would prevent proper 
digestion and elimination of the food would cause autotoxemia. Dr. Titterington 
did not discover he had autotoxemia while he treated him. The doctors were both 
sure that he had eczema and scurvy, but their testimony was not very clear as to 
the effect of these diseases on the question of necessary confinement in the 
‘house. The real facts as to his confinement are better related by the plaintiff 
himself than by the doctors. 

[1] Whether a case for the jury was made by respondent depends pretty 
largely upon his own testimony and the construction to be given, the provision in 
the policy that, to entitle the insured to sick benefits, the disease with which he 
was afflicted must have caused him to be “continuously confined within the house, 
not leaving it at any time or for any purpose whatsoever.” Our first conclusion is 
that the phrase “not leaving it at any time or for any purpose whatsoever” adds 
nothing to the meaning of the policy. If we were to give these provisions of the 
policy a strict literal construction the phrase, “continuously confined within the 
house” would, standing alone, mean that he should not be able to leave it at 
any time or for any purpose whatsoever. In some of the cases in which a similar 
provision of the policy has been construed, the words “not leaving it at any time 
or for any purpose whatsoever” have been included and in others omitted. The 
construction given the provision has been the same in all cases, which is that, 
in order for an insured to make a case, he was not required to show that he was 
unable to leave the house at any time for any purpose, but it was sufficient if 
he were confined to the house in a substantial sense. Bradshaw v. Benevolent 
Ass'n, 112 Mo. App. 435, 87 S. W. 46; Hays v. Benevolent Ass’n, 127 Mo. App. 
195, 104 S. W. 1141: Ramsey v. Insurance Co., 160 Mo. App. 236, 142 S. W. 763; 
Bass v. Pioneer Life Ins. Co., 206 Mo. App. 626, 227 S. W. 639; Olinger v. Insurance 
Co. (Mo. App,) 278 S. W. 86. 

[2, 3] Insurance policies of this character are prepared by the insurance com- 
pany. Insurance contracts of this kind are never made as a result of negotiation 
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and discussion between the parties. The terms of the policy and its limitations 
and restrictions are not placed there as a result of negotiations between the 
parties, and hence with a full understanding by the insured, as well as the 
insurer, of all its limitations and restrictions, and the insured seldom, if ever, fully 
understands at the time he receives the policy how restricted and limited is the 
protection which he purchased. He often, if not always, buys protection, as he 
thinks, against the loss of time by sickness, but, when he undertakes to collect 
under his policy, he finds that loss of time is not considered at all, and nothing 
is paid because of loss of time. He now wakes up to the fact that the insurance 
company has attempted to so restrict its liability that he will be paid for only 
such time as he may be so sick as to be unable to get out of the house, “at any 
time for any purpose whatsoever.” Had he known that fact when he received 
the policy, he, in all probability, would have rejected it. By reason of this 
situation, the courts are disposed to construe such policies as strongly as possible 
in favor of the insured and against the company. See Matthews v. Modern 
Woodmen, 236 Mo. 326, 139 S. W. 151, Ann. Cas. 1912D, 483, where, after a 
discussion of the rule of strict construction against insurance companies of the 
restrictions in their policies and the reason for the rule, it is stated on page 344 
(139 S. W. 156): 

“Tt is not singular then that courts inclined to pit judicial astuteness against 
the astuteness of the policy maker.” 

Courts cannot, however, rewrite insurance policies. All they can do is to 
give them as liberal a construction in favor of the assured as a fair application 
of the ordinary meaning of the language used will permit. We are of the opinion 
that for the 5 weeks respondent was confined in the sanatarium he made a case 
for the jury. That he was totally unable to work is clear. He spent the forenoon 
of each day in bed. There could, of course, be no doubt of his being confined 
to the house while necessarily in bed. The fact that he was able to get out part 
of the time in the afternoon in good weather does not show that he was not 
confined to the house all day in a substantial sense. 

[4] This policy also required that the insured should be visited in the house 
in which he was confined at least once in 7 days by a licensed physician. While 
in the sanitarium, respondent was visited by a physician twice each day, but while 
at home, before he went to the sanitarium, and also after he returned, he was 
not visited by a physician in his residence at all. When seen by a physician 
during those periods, he went to the office of the physician. To permit recovery 
for time before or after his retention in the sanitarium would be to entirely 
eliminate that provision of the policy by construction. This we cannot do. From 
what we have said it follows that recovery should have been restricted to the 
5 weeks that respondent spent in the sanitarium instead of for 10 weeks, the 
time limited in the policy. 

Objection is made to the instructions given and refused. We have examined 
them, and find no substantial error therein, in so far as they apply to the time 
respondent was confined in the sanitarium. The jury were instructed that, if 
they should find that respondent's disability was caused_by autotoxemia, and not 
by scurvy or eczema, they should find for defendant As to the 5 weeks that 
respondent spent in the sanitarium, the only defense open to defendant under 
the facts was that the disability of respondent was caused by autotoxemia, and 
not by eczema or scurvy. The appellant had the full advantage of that defense, 
and the jury found against it. That is binding upon us. 

We think the judgment should stand as to the 5 weeks spent by respondent 
in the sanitarium. Tf respondent will, within 10 days, remit $125, the judgment 
will be affirmed for $125, as of the date of its rendition; otherwise the judgment 
will be reversed, and the cause remanded. 

Bailey and Bradley, JJ., concur. 


. On Motion for Rehearing. 


Cox, P. J. On consideration of a motion for rehearing we find nothing to 
change our views of the law as expressed in the opinion. We do find, however, 
one fact that was overlooked, which is, that the policy does not bind defendant 
to pay for the first seven days of sickness. That being true, we should have 
required a remitter of $25.00 more. If a further remitter of $25.00 is made within 
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ten days, the motion for rehearing will be overruled; otherwise it will be 
sustained. 


All concur. 


JENNINGS v. CLOVER LEAF LIFE & CASUALTY CO. et al. (No. 12447.) 
Supreme Court of South Carolina. May 11, 1928. 
On Petition for Rehearing June 8, 1928. 
143 Southeastern Reporter 668 
1. INSURANCE—MISSTATEMENT OF AGE, FAILURE TO GIVE RE- 

QUIRED NOTICES, AND LIMITATION OF RECOVERY TO ONE- 

TENTH OF AMOUNT OTHERWISE PAYABLE FOR DISABILITIES 

HELD AFFIRMATIVE DEFENSES WHICH INSURER HAD BURDEN 

OF PROOF. 

Insured’s misstatement of his age in application for accident and life policy, 
failure to give notices required by policy, and insurer’s claim that insured’s recovery 
was limited to 10 per cent. of amount otherwise payable for disabilities because 
disability resulted from injuries intentionally inflicted by third person were affirma- 
tive defenses, and burden was on insurer to establish them by preponderance of tes- 
timony. 

(For other cases, see Insurance, Dec. Dig. § 646[3, 8].) 


2. INSURANCE—KNOWLEDGE OF LIFE AND ACCIDENT INSURER’S 
AGENT IS KNOWLEDGE OF INSURER, AND INSURER IS BOUND 
THEREBY. 

Knowledge of life and accident insurance company’s agent is knowledge of the 
company, and company is bound by it. 
For other cases, see Insurance, Dec. Dig. § 95.) 


3. INSURANCE—WHERE AGENT MUST HAVE KNOWN AGE WAS MIS- 
STATED IN APPLICATION AND COMPANY PAID AT LEAST TWO 
BENEFITS, IT WAIVED MISSTATEMENT OF AGE AS GROUND FOR 
AVOIDING POLICY. 

Where insurer’s agent must have known that insured had long since passed the 
age of 48 stated in application for life and accident policy and company had paid at 
least two benefits under policy, it waived misstatement of age as ground for avoid- 
ing policy. 

(For other cases, see Insurance, Dec. Dig. § 378[1], 399.) 


4. INSURANCE—SUBSTANTIAL COMPLIANCE WITH LIFE AND ACCI- 
DENT INSURANCE POLICY PROVISIONS RESPECTING NOTICES 
IS SUFFICIENT. 

A substantial compliance with life and accident insurance policy provisions re- 
specting notices is all that is required. 
(For other cases, see Insurance, Dec. Dig. § 540.) 


5. INSURANCE—THAT INSURED WAS CONFINED TO BED FOR 5 
WEEKS BY INJURIES HELD TO EXCUSE MAKING OF REQUIRED 
WRITTEN REPORT FOR FIRST 30 DAYS. 

That insured was confined to his bed for 5 weeks as result of injuries held to 
excuse him for first 30 days from furnishing written report stating his condition and 
probable duration of his disability, under policy requirement for such report every 
30 days where disability continues more than 30 days. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 


6. INSURANCE—INSURER’S ATTEMPT TO ADJUST LOSS HELD 
WAIVER OF INSURED’S FAILURE TO GIVE NOTICE REQUIRED BY 
ACCIDENT POLICY. 

Insurer’s letter attempting to adjust claim and making an offer held to constitute 
waiver of insured’s failure to give notice required by accident policy. 
(For other cases, see Insurance, Dec. Dig. § 561.) 

7, INSURANCE—WAIVER OF ACCIDENT POLICY REQUIREMENTS RE- 
SPECTING NOTICE IS FOR TRIER OF FACT. 

Question of accident insurer’s waiver of requirements of policy is for the jury 
or for the court where jury trial has been waived. 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 
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8. INSURANCE—RECOVERY FOR INJURIES SUSTAINED BY BEING 
SHOT IN SCUFFLE WHEN ATTACKED HELD NOT LIMITED BY 
— AS BEING “INTENTIONAL INJURY BY AN- 

_. Where insured was shot in the scuffle resulting when he was attacked and beaten 
with a pistol used as a club, held, that recovery on accident policy for injury sus- 
tained was not limited to 10 per cent. of amount otherwise payable for such injuries 
as injury intentionally inflicted on insured by any other person, notwithstanding as- 
sailant declared he had come to kill insured, sifi€e his evident purpose must have 
been to knock insured unconscious and then rob him. 


(For other cases, see Insurance, Dec. Dig. § 530.) 


On Petition for Rehearing. 

Cothran, J., dissenting. 

Jud Appeal from Common Pleas Circuit Court of Orangeburg County; B. H. Moss, 
udge. 

Action by Gabe Jennings against the Clover Leaf Life & Casualty Company 
and others. Judgment for plaintiff, and defendant appeals. Affirmed. 

. The following is the decree of Judge Moss, in the court below: 

This is an action on a life and accident policy to recover certain benefits under 
the several schedules set forth in policy issued by the defendant Clover Leaf Life & 
Casualty Company to plaintiff. I 

Since then the Clover Leaf Life & Casualty Company has merged with the de- 
fendant American Bankers’ Insurance company. 

This case was originally set for trial in the county court for Orangeburg county 
on Fune 15, 1927, but by agreement of counsel the case was marked heard, jury 
trial waived, and the whole case, both law and fact, was submitted to me for decision. 

The defendants admit liability under said policy, but seek to defeat recovery on 
three grounds: (1) “MNsstatement of Age as Avoiding Policy,” (2) “Failure to 
Give Notices Required by Policy,” and (3) “The Invoking of ‘Section B’ Under 
Agreements and Conditions Limiting the Recovery to One-Tenth of the Amount 
Otherwise Payable for Disabilities Under Policy.” f ; i 

The plaintiff offered testimony in support of the allegations of his complaint, but 
the defendants offered no testimony, contenting themselves with the offering in evi- 
dence of certain notices and letters when the witnesses for plaintiff were under 
cross-examination. 

[1] It will be observed at the outstart that the three grounds invoked are 
affirmative defenses, and the burden is on the defendants to establish same by the 
preponderance of the testimony. Frierson v. U. S. Casualty Co., 100 S. C. 162, 84 
S. E. 535; Huguenin v. Continental Casualty Co., 94 S. C. 138, 77 S. E. 751; and U. 
S. Traveller’s Ins. Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308. 

The three defenses will be considered in the following order: 

I. “Misstatement of Age as Avoiding Policy.” 

[2, 3] The application has the plaintiff’s age at 48 years. He denies that he made 
any statement as to his age, and also denies that he signed the application. This is 
not controverted in the testimony. 

This was apparently a wild guess on the part of the agent, as any man with 
any judgment at all would know at a glance that Jennings had long since passed the 
age of forty-eight. His wife was 75 and the agent put her down 44. 

Knowledge of the agent is knowledge of the company, and the company is bound 
by it. 

At least two benefits have been paid by the company as well as the tender set 
up in its answer. This, under the many decisions of our court, would constitute 
walver. 

Further, this defense is precluded by the sections 4101 and 4102 of Code, vol. 
3, and by the case of Owen v. Bankers’ Life Ins. Co., 84 S. C. 253 66 S. E. 290, 137 
Am. St. Rep. 845, construing same. 

The force of the Owen Case is admitted, but it is contended that it is not applic- 
able because the policy in question is not a life policy. A reading of the policy 
shows that it is a life policy with accident features, and regardless of this distinc- 
tion, we think it applies to the present contract, but if it is held not to apply, there 1s 
an abundant evidence of waiver. 

II. “Failure to Give Notices Required by Policy.” 
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[4-6] A substantial compliance is all that is required. 

Agreement No. 3 requires written notice to the company within 90 days from 
the date of injury. Dr. Stuckey’s report of date January 13th fully and completely 
meets this requirement. 

Agreement No. 2 requires that if the insured is disabled by injury for more 
than 30 days, he or his representative shall furnish the company, every 30 days, with 
a report fully stating the condition of the insured and the probable duration of his 
disability. , 

The fact that Jennings was confined to his bed for 5 weeks would excuse him 
for the first 30 days, and the report of January 11th, the letter written by Dr. Stuckey 
for Jennings on January 24th, and the letter of John S$. Bowman, written March 
14th, eed yery fully this requirement. Frierson v. Casualty Co., 100 S. C. 162, 
& S. E. 535. 

The doctrine of waiver is here also invoked. The letter of April 6th, attempt- 
ing to adjust the loss and making an offer as well as the tender and other acts set 
up in answer constitute clear waiver. 

There is no evidence that the company has suffered any prejudice and besides 
the burden is on the defendants to show noncompliance and nonfulfilment, and 
they have offered no testimony. 

“Failure to give notice of the casualty, * * * required by the” policy “con- 
tract * * * is an affirmative defense to be proved by the defendant.” Huguenin 
v. Casualty Co., 94 S. C. 138, 77 S. E. 751. : 

The report of January 13, 1927, by Dr. Stuckey shows that three premiums were 
paid during the months of December and January, 1927. Can there be any stronger 
evidence of waiver? 

[7] We have been unable to discover upon what theory the premiums paid by 
the plaintiff during the entire period of the policy contract were offered to be re- 
turned, but it seems to us that such act on its part would constitute waiver under 
all three questions here discussed, and waiver under all the decisions of all the 
courts is for the jury, and in this case for the court, as jury trial has been waived. 

II. Does Section “B” under “Agreements and Conditions” Limit the Recovery 
to One-Tenth of the Amount Otherwise Payable for Such Injuries? 

[8] Before discussing this ground the court makes the observation that the ans- 
wer of the defendants tendering the sum of $59.10 for what is therein denominated 
“unearned premiums thus far paid,” and the admission that the plaintiff is entitled 
to one-tenth of the amount asked ($500) admits liability to the amount of $109.10. 

The court will now proceed to a discussion of the third ground. 

The solution of the question is dependent upon intention of the person making 
the assault. ; 

It is held in the case of Travelers’ Protective Ass’n v. Fawcett, 56 Ind. App. 
111, 104 N. E. 991, that “where the issue is whether an injury to insured in an ac- 
cident policy was intentionally inflicted by a third person, the intention of the third 
person is alone controlling.” It is held in the case of Interstate Business Men’s 
Ass'n v. Ford 161 Ky. 163, 170 S. W. 525, that: “An insured who is killed by rob- 
bers meets death by ‘external, violent, and accidental means.’ ” 


In the case of Union Accident Co. v. Willis, 44 Okl. 578, 145 P. 812, L. R. A. 
1915D, 358, it is held: “An accident policy excluding injuries intentionally inflicted 
held not to exclude recovery where insured died from a fall due to a blow struck 
by another, and where the blow, but not the fatal result, was intentional.” Here 
the party was felled by a blow and in falling his head hit the cement sidewalk and 
was thus fractured and produced death. 


“Printed insurance contracts prepared by experts in any respect ambiguous or 
capable of two meanings must be construed in favor of the assured.” Kempf v. 
Equitable Life Assurance Society (Mo. App.) 184 S. W. 133. 

The courts from various jurisdictions in construing policies containing this un- 
just and drastic provision have sought and have found ways to get around it. 

For instance, in the case of American Accident Co. v. Carson, 99 Ky. 441, 36 S. 
W. 169, 34 L. R. A. 301, 59 Am. St. Rep. 473, the policy is identical with the one 
under consideration. Carson was intentionally killed by one Jesse Burton, and the 
question in the case was whether the word “injuries” in the exemption clause includ- 
ed the word “death.” It was held that it did not, and beneficiary was allowed to 
recover. To the same effect is the case of Interstate Business Men’s Ass’n v. Dunn, 
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Lape = 198 S. W. 727, 6 A. L. R. 1333, and many other cases annotated in 6 A. 

Annotation, 20 A. L. R. 1123, deduced from a study of all the cases from all the 
courts of the land, reads as follows: “It is a well-established rule that. where in- 
sured is intentionally injured by another, and the injury is not the result of miscon- 
duct or an assault by the insured, but is unforeseen in so far as he is concerned, the 
injury is accidental within the meaning of accident policies,” citing various authori- 
ties by the federal Supreme Court and seventeen state Supreme Courts. 

“And it has been held that injury was accidental as to the insured, although it 
was intentional on the part of a burglar, who shot him while they were scuffling 
together.” Allen v. Travellers’ Protection Ass’n, 63 Iowa, 217, 143 N. W.. 574, 48 
L. R. A. (N. S.) 600, and in the case of Collins v. Fidelity & Co., 63 Mo. App. 258, 
“and the injury has been held accidental where the insured was attacked unexpected- 
ly, without provecation, by one who attempted to assassinate him.” 

At page 442, vol. 1, Corpus Juris., we read: “The existence of an intent on the 
part of the person inflicting the injury is necessary, and this intent must be to inflict 
the injury actually inflicted,” citing Orr v. Travellers’ Ins. Co., 120. Ala. 647, 24 
So. 997. And: “That where death ensues from the injury, it is necessary that the 
person inflicting the injury should have had the intent to kill.” Now we think the 
converse of this proposition should be equally true. If the person making the 
attack intended to kill, he certainly did not have the intent to commit a slight injury. 
The declaration of the assailant in this case was, “Give up, I have come to kill you.” 

It is also laid down at page 510 of the same valuable work that it is a question 
of fact for the jury to decide whether the injury resulted from some cause, ex- 
cepted in the policy, such as whether the injuries were self-inflicted or inflicted in- 
tentionally by a third person,” citing U. S. Travellers’ Ins. Co. v. McConkey, 127 
U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308, and numerous other cases. 

We think the facts of the instant case bring it squarely within the facts and 
principles of the foregoing decided cases. 


It is clear that the assailant did not intend to shoot Jennings because, if he had, 
he would have shot him as soon as he opened the door. It is clear from the testi- 
mony, and I so find as a matter of fact, that, the pistol shot wound was caused in 
the scuffle, was an accident, and was the producing cause of the disabilities. Some 
moments after the attack was made, the plaintiff remembers hearing the report of 
a pistol, but did not know he had been shot for several hours thereafter. A portion 
of a pistol was found in the plaintiff’s blood, so that attack was made by striking, 
and the pistol discharged by accident in the scuffle. 

Although the assailant declared that he had come to kill plaintiff, the purpose 
must have been to knock him unconscious and then rob him, as there was no ill wiil 
or bad blood or difficulties which would lead to a fatal attack. If the intention were 
to rob, then the blow on the head and pistol shot would would have to be held in- 
cidental and accidental. If the intention was to kill with blunt instrument, then the 
pistol shot would be held to be accidental. If the assailant intended to kill then he 
cannot be held to have intended to commit the injuries contemplated by the policy 
contract. In order for the provision to embrace death the policy must so state. The 
wound on the head was of little consequence, and the wound in the abdomen is 
the producing cause of the disabilities, and intent of the assailant did not produce 
the disabilities. 

The facts of the case read in the light of the principles deduced from the de- 
cided case make it imperative that the three grounds be overruled, and it is so 
ordered. 

I find as a matter of fact that the following is a correct statement of benefits 
due under policy to plaintiff: 

Period while in hospital : 


Loss of time Schedule C, November 11th to November 25th, 2 weeks, at > sath 
50. 


Second Period: 


Loss of time, Schedule C, November 25, 1926, to December 16, 1926 
Health Ins., Schedule F, November 25, 1926, to December 16, 1926 
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Third period : 
Loss of time, Schedule C, December 16, 1926, to March 28, 1927 
Health Ins. Schedule F, 8 weeks 


.25 

I find from the testimony that the plaintiff is entitled to recover 7 a 
defendants the sum of $406.25, together with the costs of this action. 

It is therefore ordered that the plaintiff have judgment against the defendants 
for the sum of $406.25, together with costs, and that judgment be entered 
accordingly. 

J. B. McLauchlin, of Columbia, and Wolfe & Berry, of Orangeburg, for 
appellants. 

John S. Bowman, of Orangeburg, for respondent. 

StaBLER, J. The judgment of the county court for Orangeburg county is 
affirmed for the reasons stated in the decree of his honor Judge Moss. 

Watts, C. J., and Blease and Carter, JJ., concur. 

Cothran, J. (dissenting). This is an action upon an insurance policy, issued 
by the defendant to the plaintiff, on March 24, 1924, indemnifying him (in the sum 
of $500 for the first month, and increasing at the rate of $50 per month until 
the maximum sum of $750 is attained) “* * * against death or disability 
resulting directly, and exclusively of all other causes, from bodily injury sustained 
solely through external, violent, and accidental means, * * * and against 
death and disability from any bodily disease or illness.” As the complaint alleges, 
the policy “provided indemnity therein for loss of time caused by accidental 
means, and for loss of time caused by illness’—a construction of the policy which 
I think is entirely correct. 

The policy contains separate and distinct provisions gauging the indemnity 
for a disability resulting from accidental causes, and the indemnity for a disability 
resulting from disease or illness. 

Paragraph C. For a disability resulting from accidental causes, which wholly 
and continuously should “disable and prevent the insured from performing any 
and every duty pertaining to any business or occupation” (under the heading, 
“Total Loss of Time”), the indemnity is fixed at $50 per month for the period 
during which the disability may continue. 

Paragraph D. For a disability resulting from accidental causes, which wholly 
and continuously should “disable and prevent the insured from performing one or 
more important daily duties pertaining to his occupation, or in the event of like 
disability immediately following total loss of time” (under the heading, “Partial 
Loss of Time”), the indemnity is fixed at $25 per month, not exceeding 6 con- 
secutive months. 

Both indemnities, of course, are limited to the amount fixed in the policy. 

Paragraph F. For a disability resulting from disease or illness, “during 
which the insured shall be necessarily and continuously confined to the house, 
and therein regularly visited by a legally qualified physician, and wholly disabled 
and prevented by bodily disease or illness, from performing any and every duty 
pertaining to any business or occupation” (under the heading, “Health Insurance, 
Total Loss of Time”), the indemnity is fixed at $50 per month, for a period not 
exceeding 6 months. 

Paragraph G. “Or for a period not exceeding 2 consecutive months of 
convalescence, immediately following such confinement in the house, or by reason 
of any nonconfining illness, during which the insured shall be regularly attended 
by such physician, and wholly disabled and prevented from performing any and 
every duty pertaining to any business or occupation” (undet the heading, “Health 
Insurance, Partial Loss of Time”), the indemnity is fixed at $25 per month, for a 
period not exceeding 2 months. 

It is thus clear that the policy provides indemnity for a disability resulting 
from accidental causes, and a disabilty resulting from disease or illness, and total 
and partial disability in each case. 

The evidence tends to show that on the night of November 12, 1926, 2 years 
and 8 months after the policy became effective, the plaintiff was alone in his 
home. In the early part of the night some one came up into his yard and shouted, 
“Hello”; the plaintiff called to know who it was; the intruder gave the name of 
the plaintiff’s son-in-law, and was let into the house by the plaintiff; as soon as he 
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entered, the man (who was not the son-in-law, and does not appear to have been 
identified), exclaimed “Give up, I am going to kill you to-night.” He attacked 
the plaintiff, beating him over the head with a pistol, knocked him down, shot 
him, and after a scuffle with the plaintiff, in the darkness, escaped. The plaintiff 
was carried to the hospital, operated upon, detained there about three weeks, and 
treated “off and on” by the physician for several weeks thereafter. 

The plaintiff filed a claim under the policy for $203.75, which was declined, 
and this action was instituted for $500. 

The defendant set up several defenses, none of which I deem it necessary to 
consider except that under the following provision of the policy: 

“In the event of death, loss of limb or sight or disability caused by injuries 
intentionally inflicted upon the insured by himself or any other person, * * * 
the company shall pay but one-tenth the amount otherwise payable for such injuries.” 

The case was submitted for trial to his honor Judge Moss of the county 
court, without a jury. On August 17, 1927, he filed a decree rendering judgment 
in favor of the plaintiff for $406.25, from which the defendant has appealed upon 
several exceptions; the only one which will be considered is the contention under 
ithe defense above stated, that the plaintiff is entitled only to 10 per cent. of the 
‘amount otherwise recoverable, as provided in the paragraph of the policy above 
quoted, in the event that the disability resulted from “injuries intentionally 
inflicted upon the insured by * * * any other person.” 

It appears that the defendant admits its liability to the plaintiff in the sum 
of $109.10; whether it is entitled to more than this depends upon the construction 
which his honor the trial judge placed upon the paragraph in the policy above 
referred to and his conclusions from the evidence. ; 

His honor the trial judge, I think, very properly declared the law, which 
appears to be well established, and as to which there does not appear to be any 
controversy between the parties, that where the insured is intentionally injured 
by another and the injury is not the result of misconduct or an assault by the 
insured, but is unforeseen in so far as he is concerned, the injury is accidental 
within the meaning of accident policies. Annotation in 20 A. L. R. 1123, citing 
and digesting an array of decided cases. 

He was also entirely correct in holding that where the company defends 
upon the ground that the injury came within the exception, that is to say, that 
it was intentionally inflicted upon the insured by “any other person,” the burden 
is upon the company to bring the case within the exception. In other words, the 
plaintiff makes out a prima facie case by proving that the policy was in force at 
the time and that he suffered an injury. The defendant then assumes the burden 
of proving that it was inflicted intentionally by another person. 

The real question in the case, then, is whether no other reasonable inference 
can be drawn from the evidnce, than that the injury was intentionally inflicted by 
another. 

This is a law case, tried by a judge without a jury. His findings of fact 
have the same force and effect as the verdict of a jury; and unless he has com- 
mitted some error of law, leading him to an erroneous conclusion, or unless the 
evidence is reasonably susceptible of the opposite conclusion only (which presents 
a question of law), the judgment must stand, however erroneous it may appear 
to this court to have been. 

I do not think it is fair to say that the evidence presents a prima facie case of 
unintentional injury. It simply presents a case of injury, with a prima facie 
liability of the defendant under the policy, to break down which the defendant 
assumes the burden of showing an intentional injury; and in a law case that 
showing must be so strong as would justify the judge, upon a trial by jury, in 
directing a vérdict for the defendant. 

But assuming that the evidence presents a prima facie case of unintentional 
injury, I think that the authorities are conclusive upon the proposition that that 
is only a presumption, rebuttable by opposing evidence, which may be so conclu- 
sive as to completely destroy the presumption. 

“When no reasonable man could fail to come to the conclusion that the 
presumption had been so destroyed, * * then it would not only be within the 
power of the court, but its duty, to order a nonsuit, or direct a verdict for the 
defendant.” Baker v. Tel. Co., 87 S. C. 174, 69 S. E. 151 (Woods, A. J.). 

See, also, Joyner v. South Carolina R. Co., 26 S. C. 49, 1 S. E. 52; Mack v. 
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South Bound R. Co., 52 $. C. 323, 29 S. E. 905, 40 L. R. A. 679, 68 Am. St. Rep. 
913; Brown v. Railroad Co., 19 S. C. 39; Parnell y. Atlantic Coast Line R. Co., 
91 S. C. 270, 74 S. E. 491; McLeod v. Atlantic Coast Line R. Co., 93 S. C. 71, 76 
S. E. 19, 705; McKendree y. Southern States Life Ins. Co., 112 §. C. 335, 99 S. E. 
‘806; New York Life Ins. Co. v. King, 28 Ga. App. 607, 112 S. E. 383; Thompson v. 
Business Men’s Ass’n (Mo. App.) 231 S. W. 1049; U. S. F. & G. Co. v. Blum 
(C. C. A.) 270 F. 946; Leman v. Insurance Co., 46 La. Ann. 1189, 15 So. 388, 24 
L. R. A. 589, 49 Am. St. Rep. 348. 

Now, with the principle in view, let us examine the evidence. There was no 
eyewitness to the unwarranted intrusion and attack of the villain except the 
— and his account of them is all that there is. It is substantially as 
ollows : 

The plaintiff lived alone; in the early part of the night he was in his home, 
not having retired; he was attracted by the call of some one coming up into his 
yard; he answered the call with an inquiry as to the identity of the caller, and 
was told that he was his son-in-law, which was untrue and evidently assumed to 
insure admittance; the plaintiff opened his door, and with a scant invitation the 
intruder was admitted; he announced his intention to kill the plaintiff and 
immediately attacked him, beating him over the head with a pistol, knocking 
him down, and shooting him while he was down; although battered and bleeding 
and shot, a tussle ensued and the intruder was ejected or voluntarily withdrew. 

This is the evidence from which it is proposed to be decided that it presented 
the issue of intentional injury so doubtfully as to require a submission of it to a 
jury, if a jury trial had then been in progress. 

His honor the trial judge held, as a matter of fact, that the evidence showed 
that the pistol wound, which was the more serious injury, was caused by the 
accidental discharge of the pistol in the scuffle between the insured and the 
intruder. I do not think that there is a trace of evidence to sustain this conclu- 
sion. The plaintiff’s testimony is to the effect that the scuffle in which the pistol 
is supposed to have been accidently discharged, did not take place until after the 
plaintiff had been threatened with death, beaten over the head with the pistol, knocked 
down, and shot. Foal 

I quote his testimony on this point from the record: 

“Q. Did he attack you? A. Knocked me down. 

“Q. What else did he do to you? A. Shot me. * * * 

“Q. Which one did he do first? A. Knocked me down first; that is my 
conviction. 

“Q. It is your conviction that he knocked you down first? A. Yes, sir.” 

It was impossible, therefore, for the pistol to have been discharged in the 
scuffle, for none had taken place. 

Furthermore, the plaintiff was asked: 

“Q. Did you hear the report of his pistol? A. Yes, sir. 

“Q. Where did you hear that? A. When I was on the floor, he was beating 
me in the head with something”— 

—that after that, he got up from the floor and succeeded, by tussling, in ejecting 
the intruder from the house. The only time that a scuffle was had was after the 
plaintiff had been knocked down and shot. 

His honor advances two theories, which, to my mind, are quite inconsistent: 
__ (1) That the intruder, as shown by his declaration, “Give up, I am going to 
kill you to-night,” intended to kill the plaintiff, and that as his purpose to kill was 
not accomplished, although he beat the plaintiff over the head with his pistol, 
knocked him down, and then shot him, he cannot be said to have intended these 
minor injuries, tokens of his affection. 

(2) That the intruder did not intend to kill the plaintiff, for the reason that he 
would have shot him as he first entered the room, and therefore could not and 
did not intend to shoot; that consequently the shooting was accidental and not 
intentional. As a matter of fact, from the plaintiff’s testimony, little time seems 
to have elapsed, after entering the room, during the unintentional and playful 
intentions of the intruder. 

And then follows this remarkable logic: 


“Although the assailant declared that he had come to kill plaintiff, the purpose 
must have been to knock him unconscious and then rob him, as there was no ill 
will or bad blood or difficulties which would lead to a fatal attack. If the inten- 
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tion were to rob, then the blow on the head and pistol shot wound would have to 
be held incidental and accidental.” 

I cannot follow the learned judge. Ii the purpose of the intruder was to 
knock the plaintiff unconscious and then rob him, how is it possible for the blow 
on the head, however incidental to the plan of robbery, to have been accidental? 

Quite a number of cases hold that when the attack of the third person has 
resulted in death, before the company can be absolved upon the theory of an 
intentional injury, it must appear that death was intended by the assailant. This 
principle, as I understand, is confined to cases like Utter v. Insurance Co., 65 
Mich, 545, 32 N. W. 812, 8 Am. St. Rep. 913, where the fatal result was entirely 
fortuitous, not reasonably to have been anticipated from the attack. That case 
is distinguished in Gaynor v. Insurance Co., 12 Ga. App. 601, 77 S. E. 1072, where 
it is held that where the injury has been inflicted with a deadly weapon the 
same rule as to the presumption of intention applies in accident cases as well as 
in homicide cases. 

That, however, is not the case here; it seems too absurd to hold that if a man 
intends to kill and fails in his purpose but seriously wounds, he must be absolved 
from an intention to seriously wound, which is apparent, because he intended to 
kill and not wound. : 

It is clear to me that the plaintiff was not entitled to indemnity for both a 
disability resulting from an injury and an illness resulting from the same thing. 

I think that the judgment should be reversed and that a new trial be granted 
unless the plaintiff shall, within 10 days after the remittitur shall have been filed, 
remit all of the judgment in excess of $109.10, with interest from August 17, 1927; 
in that event, that the judgment for that amount stand. 

On Petition for Rehearing. ‘ 

Per Curiam. [9] As the question presented by the petition for rehearing 
was not properly raised by any exception on appeal, it will not be considered. 

Petition dismissed. 

Watts, C. J., and Blease, Stabler, and Carter, JJ., concur. 

CorHRAN, J. (dissenting). The only question raised by the petition is 
whether the plaintiff was entitled to indemnity on account of both tmjury and 
illness, which was allowed by the decree of his honor the county judge. There 
is no contention but that the illness, for which indemnity was allowed, was the 
result of the injury for which indemnity also was allowed. For the injury 
a2 to the amount of $269 was allowed; and for the consequent illness, 

137.25. 

As I endeavored to show in my dissenting opinion, there does not appear to 
be any doubt but that the policy provides indemnity for a disability resulting 
from accidental causes and a disability resulting from disease or illness. If the 
disease or illness was separate and distinct from the injury caused by the 
accident, indemnity upon both accounts could be collected; but where the illness 
resulted from the accident, I think that it is clear that to allow indemnity for the 
injury, which necessarily included the consequent illness, and to allow the indem- 
nity for the illness would present a case of double indemnity for the same 
disability—a duplication. 

It is suggested that the exceptions do not bring the question properly for 
review by this court. They are not so specific as they might have been, but in so 
plain a case of error I do not think that this court should be hypercritical in 
order to sustain the judgment. It is not too great a strain to hold that the 
question may be considered under the fifth exception: 

“Because the court erred in deciding that the plaintiff was entitled to recover 
any amount under the policy, either for sickness, disability, injury, accident or 
hospital benefits.” 

I am greatly dissatisfied with this decision and think, at the very least, that 
the judgment of this court should require a remission by the plaintiff of $137.25 
of the judgment or submit to a new trial. 
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SOUTHERN SURETY CO. v. ARONSON. (No. 9112.) 
Court of Civil Appeals of Texas. Galveston. March 29, 1928. 
Southern Reporter(2d) 629. 
1. INSURANCE—INSURED FILING PROOF OF LOSS IN 130 DAYS, UNDER 

ACCIDENT POLICY PROVIDING PROOF SHOULD BE FILED WITHIN 

91 DAYS, COULD NOT RECOVER (REV. ST. 1925, ART. 5546). 

In suit on accident insurance policy under terms of which insured was to 
give proof of loss within 91 days after date of loss by virtue of Rev. St. 1925, art. 
5546, making minimum period within which to file proof of loss 91 days, where 
insured claimed benefit for loss of time from September 14, 1924, to December 14, 
but did not file proof of loss until April 27, 1925, held that insured was not entitled 
to recover. 


(For other cases, see Insurance, Dec. Dig. § 539[5].) 


2. INSURANCE—ACCIDENT POLICY REQUIRING PROOF OF CON- 
TINUED DISABILITY WITHIN REASONABLE TIME, AS CONDITION 
PRECEDENT TO RECOVERY, IS NOT VOID (REV. ST. 1925, ART. 5546). 
Provision in accident policy requiring proof of continued disability within a 

reasonable time, as condition precedent to recovery, is not void under Rev. St. 

1925, art. 5546, providing minimum time within which policy may require proof 

of loss to be filed is 91 days, as being unreasonable or against public policy. 
(For other cases, see Insurance, Dec. Dig. § 539[1].) 


3. INSURANCE—ACCIDENT POLICY REQUIRING INSURED, CLAIMING 
COMPENSATION FOR DISABILITY, TO FURNISH INSURER 
REASONABLE PROOF OF CONTINUANCE OF DISABILITY, IS NOT 
UNREASONABLE. 

There is nothing unreasonable in provision of accident policy requiring 
insured, who claims compensation for disability caused by injury which lasts 
longer than certain period, to keep insurer informed of his condition by furnishing 
reasonable proof of continuance of such disability. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 


4, INSURANCE—INSURER HELD NOT ESTOPPED FROM ASSERTING 
THAT PROOF OF LOSS WAS NOT FURNISHED IN TIME BY 
REFUSAL TO ACCEPT DELAYED PROOF AFTER FAILING TO PRO- 
VIDE FORMS. 

In suit on accident policy which clearly set forth that proof of loss must be 
furnished to insurer at home office and that agent had no authority to waive any 
provisions thereof, where local agent stated that insured had complied with terms 
of policy, and proof of loss, when finally furnished by insured after expiration of 
time allowed by terms of policy, was refused and returned without stating reason, 
notwithstanding that, after notice of injuries, insurer did not furnish forms for 
proof of loss held that insurer had not waived nor was not estopped to assert 
provision in policy requiring proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 558[4].) 


Error from District Court, Galveston County; J. C. Canty, Judge. 
_ _ Suit by Jack Aronson against the Southern Surety Company. To reverse 
judgment for the plaintiff, the defendant brings error. Reformed and affirmed. 
King, Battaile & Sonfield, of Houston, for plaintiff in error. 
Levy, Levy, Barker & Kahn, of Galveston for defendant -in error. 


LANE, J. This suit was brought by Jack Aronson against the Southern Surety 
Company to recover upon a policy of accident insurance issued by the Southern 
Surety Company. 

The plaintiff alleged the issuance of the policy; the payment of all premiums 
due thereunder; the injuries suffered by himself; the giving of notice of injury 
as required by the terms of the policy, and the compliance with all terms of the 
same, including a faithful co-operation with the defendant, its agents, servants, 
and employees in furnishing all data, proofs, and reports required by the terms 
of the policy or requested by the defendant; that the defendant refused to pay 
him the benefits due under the policy, aggregating approximately $710, less $200 
paid by defendant. He also asked to recover $125 as attorney’s fees and penalties 
and costs as provided by law for failure to make payment under the contract. 

Defendant answered by general demurrer, general denial, and by specially 
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pleading that the insured had not made affirmative proof of claim of loss of 
time within 90 days after the termination of the period for which the company 
was liable, as required by the terms of the policy. 

By supplemental petition, the plaintiff alleged, substantially, that, after he 
had furnished certain data upon which the defendant had paid him $200, he asked 
defendant’s agent numerous times if there was any further data or reports 
required, and requested of said agent that he furnish him (plaintiff) any forms 
required to be filled out so that he might fully comply with all the terms of the 
policy contract; that the defendant’s agent told plaintiff that he knew of no 
further forms to be furnished, and had no further forms for him to fill out, but 
stated to the plaintiff that he would write the defendant, requesting it to furnish 
him any other forms that it desired claimant to fill out and furnish the defendant; 
that plaintiff did fill out the only form that was ever furnished to him by the 
defendant for making the proof of loss; after filling out and furnishing the same 
to the defendant, the plaintiff made frequent requests and demands of defendant's 
agent for his money, but was assured by the defendant’s agent that he would 
receive his money in due course of time; that defendant failed to make any 
objection to proof of loss furnished by the plaintiff until about three months later, 
when same was returned to him as unacceptable; that, by defendant’s aforesaid 
acts anid conduct, and the plaintiff’s reliance thereupon to his injury, it is estopped 
to deny that plaintiff has complied with the terms of the said insurance contract 
in furnishing the proof of loss; that at the time the proof of loss was returned, 
as aforesaid, defendant denied its liability to the plaintiff in every respect for 
any additional claim, because of his failure to furnish the proof of loss within 90 
days after the termination of the period for which the company was liable; that, 
‘by defendant’s aforesaid acts and conduct in denying its liability to plaintiff in 
every respect for any additional claim, and by refusing to accept the proof of loss 
furnished by the plaintiff and returning the same to him without specifying 
wherein it was defective, it has waived that provision of the insurance contract 
requiring this plaintiff to furnish to the defendant at its office any proof of loss. 

Plaintiff also alleged that the provision of the policy, making the same void 
unless proof of loss of time was made within 90 days, was in violation of article 
5546 of the Revised Civil Statutes of Texas, and therefore void. 

Defendant by supplemental answer denied that it had waived any of the 
terms of the policy, and denied that said article 5546 was applicable to any issue 
‘in the case, but, if applicable, it is unconstitutional, invalid and void as being an 
unwarranted interference with the right of private contract. 

The case was tried before the court without a jury and a judgment was 
rendered for the plaintiff for the following sums: 

(1) $710 for loss of time for 26 weeks, less $200 paid by defendant, balance 
$510; (2) $61.20, same being 12 per cent. on the $510, as penalty provided by article 
4736, Revised Civil Statutes of Texas; (3) $38.25 interest from August 10, 1926, 
to date of judgment; and (4) $125 attorney’s fees—aggregating $734.45. 

The Southern Surety Company has appealed. It is conceded by appellant 
that there is no question presented by this appeal as to the accident or the injuries 
alleged by the appellee, and it is conceded that, in so far as the appeal is concerned, 
had appellee made affirmative proof of disability within the time specified in the 
policy, he would have been entitled to $25 per week for 26 weeks. Appellant, 
however, contends that the making of the affirmative proof of loss of time, as 
required by the policy, within 90 days after such loss, is a condition precedent to 
the right of appellee to the payment of any compensation for loss of time, that 
the limitation provision of the policy limits the time in which appellee was to make 
affirmative proof above mentioned, and that, since he failed within such time to 
make such proof, he is not entitled to the recovery sought. 


Appellant also contends that, by reason of the terms of the policy, such proof 
was to be made at its home office, and that the proof made to its local agents 
in Galveston and Houston did not comply with the requirements of the policy, 
and the establishment of such proof will not support a recovery under the policy. 
It contends that appellee made no proof within 90 days for claim for loss of time 


as required by the terms of the policy, and therefore he is not entitled to recovery 
for loss of time. 


The foregoing contentions are made as reasons for a reversal of the judgment. 
‘The contentions cannot be wholly sustained. Under the provisions of the policy, 
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appellee had two options in so far as the collection of the benefits provided in the 
policy are concerned. Under such provisions he could make periodical proofs 
and collect the benefits accrued as such proofs were made, or he could make 
final proof after the termination of 26 weeks from the time of the injury, provided 
such proof was made within the limitation period. 

By section 5 of the policy it is provided: 

“If ‘such injury’ sustained by the insured shall, within thirty days from the 
date of the commencement of disability, necessitate his removal and confinement 
to a hospital, the company will pay for the period of such confinement, not 
exceeding four consecutive weeks, fifteen dollars ($15.00) per week in addition 
to any other indemnity provided by this policy. 

“Written notice of injury on which claim may be based must be given to the 
company within twenty days after the date of the accident causing such injury. 
In the event of accidental death, immediate notice thereof must be given to the 
company. 

“Such notice given by or in behalf of the insured, or beneficiary, as the case 
may be, to the company at its home office, Des Moines, Iowa, or to any authorized 
agent of the company, with particulars sufficient to identify the insured, shall be 
deemed to be notice to the company. Failure to give notice within the time 
provided in this policy shall not invalidate any claim if it shall be shown not to 
have been reas6ffably possible to give such notice and that such notice was given 
as soon as was reasonably possible. 

“The company, upon receipt of such notice, will furnish to the claimant such 
forms as are usually furnished by it for filing proofs of loss. If such forms are 
not so furnished within fifteen days after the receipt of such notice, the claimant 
shall be deemed to have complied with the requirement of this policy as to proof 
of loss upon submitting, within the time fixed in the policy for filing proofs of 
loss, written proof covering the occurrence, character and extent of ‘the loss for 
which claim is made. * * * 

“Upon request of the insured and subject to due proof of loss, all accrued 
indemnity for loss of time on account of disability will be paid at the expiration of 
each thirty days during the continuance of the period for which the company is 
liable, and any balance remaining unpaid at the termination of such period will 
be paid immediately upon receipt of due proof.” 

The evidence relative ‘to the proof made is very voluminous, and to set it 
out would require the extension of this opinion to an inexcusable length. We 
shall therefore undertake to recite only such parts thereof as we think are 
material to the issues presented on this appeal. 


It is shown by the evidence that the policy sued upon was issued by appellant 
to appellee as alleged by the plaintiff, and that it was in force and effect on the 
15th day of June, 1924; that on said day appellee suffered accidental injuries from 
which he was totally disabled from pursuing his work for more than 26 weeks; 
that appellee gave notice of such injuries to the duly authorized agents of the 
insurer within 20 days from the time he suffered the same, as required by the 
terms of the policy; that, after the receipt of such notice, appellee was furnished 
with certain blank forms of proof of loss of time, to be filled out and forwarded 
to the home office of the insurer at Des Moines, Iowa; that appellee’s injuries 
from the time the same were suffered necessitated his confinement in a hospital 
for more than four weeks; that Seinsheimer & Co. were agents of appellant at 
Galveston, Tex., and R. T. Currie and W. W. Schoelman were agents and claim 
adjusters for appellant at Galveston and Houston, respectively; that on September 
22, 1924, Seinsheimer & Co., by Currie, manager of the claim department, wrote 
the Southern Surety Company, appellant, a letter, stating that proof of loss had 
been executed, and saying: 

“The reason for the delay is due to the fact that the doctor has been out of 
town for the past week or ten days and on his return this morning he again 
examined the claimant and filled in the form (sent for that purpose by the 
appellant) and same is returned herewith, and we will thank you to give us all 
the assistance possible towards the prompt payment of the claim up to date.” 

On September 24, 1924, W. W. Schoelman, the claim adjuster for appellant at 

ouston, wrote Currie, who wrote the letter of September 22, in which he inclosed 
proof of loss to September 22, 1924, saying that he had immediately forwarded 
Currie’s letter of date September 22, 1924, together with proof attached thereto, 
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to the home office of appellant, and that he had requested that a check be 
immediately sent to appellee’s claim. 

On October 2, 1924, the claim department of agents Seinsheimer & Co. wrote 
Schoelman, claim adjuster at Houston, as follows: 

' “Have you any further information to give us in connection with this case. 
‘Claimant called on us to-day, and we would like to advise him the present status.” 

And again on October 6, 1924, as follows: 

“Will you kindly refer to our letter of October 2d, and advise us the present 
status of this case. The claimant is calling on us every day, and we will thank 
you to let us have your advices.”, 

In reply to the two letters last mentioned, Schoelman wrote on October 6, 
1924, as follows: ¢ 

“In reply to your letter of October 2d, I immediately transmitted proof of 
accident form to the home office on September 24th, and have written them to 
rush this man’s payments, as he was in great need of his money. I am unable 
to account for the delay, and would suggest that Mr. Aronson wire them direct, 
addressing the telegram to Mr. G. Donovan, claim examiner, Southern Surety 
‘Company, Des Moines, Iowa.” 

On or about October 14, 1924, after it had received the proof of loss mailed 
on aaa] 22, 1924, appellant surety company sent appellee Aronson a check 
for $200. 

The facts stated show that appellee Aronson furnished proof of loss of time 
to appellant at its home office in Des Moines, Iowa, beginning on the 15th day of 
June, 1924, the date on which he received his injury, and ending not earlier than 
September 15, 1924, a period of twelve weeks. From the showing thus made, 
appellee was entitled thereupon to $15 per week for 4 weeks hospital fees, a total of 
$60, and $25 per week for 12 weeks for loss of time from June 15, 1924, to September 
15, 1924, a total of $300, a grand total of $360, less the $200 paid, together with a 
recovery of 12 per cent. thereon as penalty provided by law for failure to make 
payment under the insurance contract, and $125 as attorney’s fees, as prayed for, 
and for interest at the rate of 6 per cent. on the total sum awarded from date of 
judgment until paid. 

[1] We are now brought to a consideration of the controversy between the 
parties as to whether appellee was entitled, under the facts, shown, to a recovery 
for loss of time from September 14, 1924, to December 14 of that year. By 
subdivision 7 of section 10 of the policy, it is provided: 

“Affirmative proof of loss must be forwarded to the company at its said office 
in case of claim for loss of time from disability within ninety days after the 
termination of the period for which the company is liable, and in case of claim 
for any other loss, within ninety days after the date of such loss.” 

And subdivision 15 of said section provides: 

“If any time limitation of this policy with respect to giving notice of claim or 
furnishing proof of loss is less than that permitted by the law of the state in 
which the insured resides at the time this policy is issued, such limitation is hereby 
extended to agree with the minimum period permitted by such law.” 


There was no evidence showing that appellee, Aronson, furnished to appellant 
written proof of loss of time for the period from September 22, 1924, to December 
14 of that year, until April 27, 1925, 130 or more days after the expiration of the 
period for which appellant was liable; therefore, if the limitation period fixed by 
the insurance contract is not void as in violation of article 5546, Revised Civil 
Statutes of Texas, but is a reasonable requirement, appellee would not be entitled 
to a recovery for loss of time for which no proof had been made within the 
period so fixed by the contract, which is not 90 days, as contended by appellant, 
but is the minimum period permitted by the law of this state, to wit, 91 days. 

[2] If the injuries of the insured disabled him from the performance of his 
labors from September 14 to December 14, 1924, he was required by the terms of 
the insurance contract to make written proof of such disability to the insurer at 
its home office at Des Moines, Iowa, within 91 days. It seems to be settled that 
a provision in an accident policy requiring proof of continued disability within a 
reasonable time, as a condition precedent to recovery, is not void under our laws 
as being either unreasonable or against public policy. American Nat. Ins. Co. v. 
Burns (Tex. Civ. App.) 273 S. W. 339; American Surety Co. v. Blaine (Tex. Civ. 
App.) 272 S. W. 828; Delaware Underwriters & Westchester Fire Ins. Co. Vv. 
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Brock, 109 Tex. 425, 211 S. W. 779: Texas Glass & Paint Co. v. F. & D. Co. 
(Tex. Com. App.) 244 S. W. 113; Travelers’ Ins. Co. v. Scott (Tex. Civ. App.) 
:218 S. W. 53; Southern Casualty Co. v. Landry (Tex. Civ. App.) 266 S. W. 804. 

[3] There is, we think, nothing unreasonable in the provision of the policy 
-requiring an insured, who claims compensation for disability caused by injury 
which lasts longer than a certain period to keep the insurer informed of his 
condition by furnishing reasonable proof of the continuance of such disability. 

In American Insurance Co. v. Burns, supra, it is said: 

“Such requirement is manifestly made for the protection of the company 
against fraud and imposition, and when we consider how numerous and widely 
distributed the beneficiaries in such policies may be, efficient protection of the 
company could not be otherwise secured except at such additional costs to the 
insurance companies as would necessarily increase the costs of such insurance. 
Such a provision in a policy of this kind cannot be held to be against public 
policy. Being neither unreasonable nor against public policy, the provision must 
be upheld, unless prohibited by our statute. Article 5714, Vernon’s Sayles 
Statutes.” 

A very full and comprehensive discussion of the matter under discussion here 
was made in the opinion, but its length prohibits our reproducing the same in 
this opinion. 

[4] We cannot agree with the contention of appellee that the statements of 
‘appellant’s local agents, that it was unnecessary for him to make any further 
proof of his lost time or the fact that his proof furnished in April, 1925, was 
refused and returned to him without stating why it was refused, or the fact that 
appellant did not, upon receipt of notice of appellee’s injuries, furnish to appellee 
such forms as were usually furnished by it for filing proofs of loss, as was 
provided for in subdivision 6 of section 10 of the policy,*constitutes either a 
waiver of any contractual right appellant had under and by virtue of the terms 
of the policy, or that it was estopped to claim a strict compliance with subdivision 
7 of said section 10 of the policy relative to proof of loss by reason of the matters 
mentioned. It is clearly set forth in the policy, as has been already shown, that 
the proof of loss required must be furnished, not to local agents, but to the 
insurer at its home office in Des Moines, Iowa; that no agent had authority to 
waive any of the provisions thereof. It also clearly appears from the provisions 
of the policy that appellee was to furnish the proof mentioned within the limita- 
tion period fixed by the policy contract; therefore appellant did not waive any 
right it had under the policy by its failure to explain why it refused to accept the 
proof made in April, 1925. It is clearly made to appear by subdivision 6 of 
section 10 of the policy that, in the event appellant failed to furnish to appellee 
the forms usually furnished for filing proofs of loss, insured was not to be relieved 
from the duty of making proof of loss. It is specially provided in such subdivision 
‘that, in the event of the failure of the insurer to furnish such forms, the insured 
should nevertheless make written proof of such loss. We are of opinion that none 
of the matters referred to worked either a waiver or an estoppel on the part of 
appellant. 

Having reached the conclusions above expressed, we have also reached the 
conclusion that the judgment of the trial court should be so reformed as to 
adjudge to appellee $60 for hospital fees, and $300 for loss of time from June 15, 
1924, to September 14 of that year, a total sum of $360, less $200 paid by appellant 
to appellee, a net sum of $160, and also $19.20, same being 12 per cent. on said 
sum of $160, as penalty provided by law for failure of appellant to pay the sum 
due upon proper demand therefor, also $125 as attorney’s fees, making an 
aggregate sum of $304.20, and also 6 per cent. per annum interest on gaid sum of 
$304.20 from date of judgment until the same is paid; and, having reached such 


conclusions, the judgment is reformed, as above indicated, and, as reformed, the 
same is affirmed. £ 


Reformed and affirmed. 
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CRETNEY v. WOODMEN ACC. CO. 
Supreme Court of Wisconsin. May 8, 1928. 
219 Northwestern Reporter 448. 

1. INSURANCE—DISEASE, AGGRAVATED BY, OR AGGRAVATING EF- 
FECTS OF, AND ACTIVELY CONTRIBUTING TO, DISABILITY OR 
DEATH CAUSED BY, ACCIDENT, PRECLUDES RECOVERY ON 
ACCIDENT POLICY. 

Generally, if insured, at time of alleged accidental injury, was also suffering 
from disease, which was aggravated by accident or aggravated effects of accident, 
and actively contributed to disability or death occasioned thereby there can be 
no recovery on accident policy. 


(For other cases, see Insurance, Dec. Dig. § 466.) 


2. INSURANCE—PHYSICIANS’ TESTIMONY THAT CANCER CONTRIB- 
UTED TO INSURED’S DEATH PRECLUDED FINDING THAT DEATH 
WAS DUE ENTIRELY TO ACCIDENTAL MEANS. k 
In action on accidental death policy, physicians’ expert testimony that 

cancerous condition was at least a contributing cause of insured’s death pre- 

cluded finding that death was due to violent, external, and accidental means, 
entirely independent of all other causes within policy. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Appeal from a judgment of the Circuit Court for lowa county; S. E. Smalley, 

Circuit Judge. ] 

Action by Mary Cretney against the Woodmen Accident Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded, with 
directions—-[By Editorial Staff.] 


Action upon policy of accident insurance. Action begun the 9th day of May, 
1927. Judgment entered November 15, 1927. James Cretney, deceased, husband 
of the plaintiff, obtained from Woodmen Accident Company of Lincoln, Neb., a 
policy of insurance which provided indemnity against loss of life caused by 
accident when the loss was affected “through violent, external and accidental 
means and entirely independent of all other causes, and which shall leave visible 
marks upon the body,” 


On December 27, 1926, the deceased and Ira Powell, a neighbor, were working 
‘on the Powell farm. While Powell and Cretney were engaged in dragging a 
stick of wood upon the ground by lifting one end off, and partially carrying and 
partially dragging it, Cretney slipped, but the log did not go down to the ground, 
Cretney went down on one knee, He made no complaint either at the time or 
during the afternoon. He got up and continued to load the log upon the sled, 
and worked until 5 o’clock in the afternoon, when he went home. The log was a 
green stick of timber 10 or 12 feet long, the size of a stovepipe. Cretney said to 
Dr, Reese, who was called in later, he had not felt right since he was loading 
‘the wood. He said: “I don’t know what happened to me,: but I have been in 
awful pain ever since.” On his return home about 5:30 p. m. on the day of the 
‘occurrence, he looked pale, and stated he was not feeling well, and complained of 
ipain across his whole abdomen. He became violently ill by the next morning, 
vomiting a dark fluid, and remained at. home on the 28th. In the early morning 
of the 29th, Dr. Reese was called, and arrived about 7 o’clock. About 5 o'clock 
in the morning of the 29th, the plaintiff testified that she observed a dark red 
mark across the abdomen of the deceased about as large as two fingers. Dr. 
Reese testified that when he saw the deceased on December 29th there were no 
marks. On December 29th Dr. Reese called Dr. Cooksey, of Madison, and the 
latter performed an operation. The appendix was removed. It appeared like a tumor. . 
A large growth three or four inches long, about an inch and a half thick, and two 
inches wide, was found inside the stomach. Cretney died on December 30th, three 
days after the accident. At the time of the operation, the growth in the stomach 
had gone so far as to cause the endolymph glands in the abdomen to become 
swollen. The growth was of considerable standing, and well developed, and could 
not have occurred subsequent to the date of the accident. It was probably of 
six to eight months’ standing. The doctor was unable to state how long Cretney 
might have lived if the cancer had not been broken open. The cause of death 
was given as bleeding from the cancerous growth, and the growth itself was 
assigned as a contributing cause. 
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There was a special verdict, and the jury found: (1) That James Cretney, 
the husband of the plaintiff, did accidentally sustain a personal injury on De- 
cember 27, 1926; (2) that such accident did leave a visible mark upon the body 
of the said James Cretney; and (3) that the said James Cretney came to his 
death on December 30, 1926, from an injury effected through violent, external, 
and accidental means, entirely independent of all other. causes. There was 
judgment for the plaintiff accordingly, from which the defendant appeals. 

Richmond, Jackman, Wilkie & Toebaas, of Madison, for appellant. 

James E. O'Neill, of Dodgeville, and T. M. Priestley, of Madison for 
respondent. 

RosENBERRY, J. Two principal questions are raised by the record in this 
case: First, is the finding of the jury that the deceased came to his death from 
an injury effected through violent, external, and accidental means, entirely 
independent of all other causes, sustained by the evidence? Second, was the 
testimony of Dr. Cooksey properly received in the case. 

The defendant contends that the law may be stated as follows: (1) When 
an accident causes a diseased condition, which, together with the accident, results 
in injury or death complained of, the accident alone is to be -considered as the 
cause of the injury or death, citing French v. Fidelity & Casualty Co., 135 Wis. 
259, 115 N. W. 869, 17 L. R. A. (N. S.) 1011. (2) When, at the time of the 
accident, the insured was suffering from some disease, but the disease had no 
causal connection with the injury or death. resulting from the accident, the 
accident is to be considered the sole cause, citing Bohaker v. Travelers’ Ins. Co., 
215 Mass. 32, 102 N. E. 342, 46 L. R. A. (N. S.) 543; Leland v. Order of United 
Com. Travelers, 233 Mass. 558, 124 N. E. 517. (3) When, at the time of the 
accident, there was an existing disease, which, co-operating with the accident, 
resulted in the injury or death, the accident cannot be considered as the sole 
cause or as the cause independent of all other causes, citing Cary v. Preferred 
Accident Ins. Co., 127 Wis. 67, 106 N. W. 1055, 5 L. R. A. (N. S.) 926,115 Am. 


St. Rep. 997, 7 Ann. Cas. 484. 


The trial court was of the opinion that this case fell within the first class. 
The defendant contends that it falls within the third class. Stating the facts 
most strongly in favor of the plaintiff, the following situation was presented: 
The deceased was suffering from a cancerous growth in the région of his stomach, 
which was at the time in an advanced stage, but which, up to the day of the 
accident, had given him no trouble, and which was unknown to him. He had 
remained in full physical vigor, as is indicated by the character of the work in 
which he was engaged. He died from a hemorrhage idue to a ruptured blood 
vessel in the cancerous mass. He would have died eventually of the cancer had 
there been no rupture. The evidence is silent as to whether or not the rupture 
of a blood vessel in a cancerous mass of this kind is a usual, ordinary, or expected 
termination. 


{1] The general rules of law governing this situation seem to be well estab- 
lished. See note, 34 L. R. A. (N. S.) 445; also note, 52 L. R. A. (N. S.) 1203; 
14R. C. L. 1246; White v. Standard Life & Acc. Ins. Co., 95 Minn. 77, 103 N. W. 
735, 884, 5 Ann. Cas. 83; Husbands v. Indiana Travelers’ Acc. Ass’n, 194 Ind. 586, 
133 N. E. 130, 35 A. L. R. 1184, and note. 

The rule is stated thus in 14 R. C. L. 1246: 

“It is also the general rule that if the insured, at the time of the alleged 
accidental injury, was also suffering from a disease, and the accident aggravated 
the disease, or the disease aggravated the effects of the accident, and actively 
contributed to the disability or death occasioned thereby, there can be no recovery 
upon the policy.” 

[2] In this case, we are entirely dependent upon the medical testimony as to 
the cause of death. Until an attempted operation a few hours before his death 
disclosed the condition, neither deceased nor any one else knéw that he was 
suffering from cancer. Dr. Reese testified in substance as follows: 


“When I examined Mr. Cretney, I found a slight raise in the skin above the 
appendix region. At that time I diagnosed jt as a tumor deep in the abdomen, 
and advised Mr, ‘Cretney’s removal tq the hospital. His fever was also rising, 
and his pulse getting faster. It looked like a bleeding ulcer to me. Dr. Cooksey 
removed one large growth from the abdomen, but I don’t know whether he 
temoved other smaller growths. There were several smaller growths there. He 
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did not remove the large growth in the stomach, as he determined that, if he cut 
it out, it would have been necessary to remove about two-thirds of the man’s 
stomach. It could not possibly have occurred between December 27th and 
December 29th. It must have been there at least six or eight months. Mr. 
Cretney’s death was caused by bleeding of this growth. It was a contributing 
cause to Mr. Cretney’s death.” 

In the death certificate, Dr. Reese stated: “Operated December 29, 1926. 
Found a bleeding sore in the stomach, supposed to be malignant.” 

Dr. Cooksey did not testify, but prepared a statement, and, by stipulation, it 
was admitted in evidence as being what he would testify if present as a witness, 
and the statement was so received. He said: 

“I operated upon Cretney, and found a ball resembling a growth in the 
stomach about three inches in diameter. It had the appearance of a cancerous 
growth in its last stages. I did not cut the growth out, because it had gone so far 
that it would have been necessary to take out two-thirds of the man’s stomach. 
There is no question but what the growth caused Mr. Cretney’s death, and that 
the death cannot be attributable to any accident.” 

. Except for some collateral statements, this is the testimony as to the cause 
of death. 

It is considered that, under the authority of the cases cited, it must be held 
that death in this case was not due to violent, external, and accidental means, 
entirely independent of all other causes. While the doctors did not testify that 
rupture of a blood vessel was ordinarily to be expected under the circumstances 
disclosed, they had the situation before them, and, in the light of their expert 
knowledge, testified that the cancerous condition was at least a contributing cause 
of death. This leaves no room for a jury finding that the cancerous condition 
was not a contributing cause of death within the meaning of the policy, and 
death could not therefore have been due to an accident entirely independent of 
all other causes. 

It is fully realized that there may be cases which are to be distinguished 
from this case, although apparently similar. The holding here does not meat 
that a man must be in perfect physical health in order that there may be a 
recovery on an accident policy such as the one in suit here. A man insured may 
be in advanced years, he may be suffering from some disease which has weakened 
his resistance, yet he may be the victim of an accident which is the sole cause 
of his death, although death might have been less likely had he been in a better 
physical condition, but this case is not such a case. Here the disease itself, 
according to the testimony of the physicians, was a cause of death, at least 
concurring with the accident to produce the result, and, in the opinion of one 
physician, the sole cause of death. i 

[3] In 1920, the law relating to a privileged communication made to a physi- 
cian provided: 

“No person duly authorized to practice physic or surgery shall be permitted 
to disclose any information which he may have acquired in attending any patient 
in a professional character, and which information was necessary to enable him 
to prescribe for such patient as a physician or to do any act for him as a surgeon.” 
St. 1919, § 4075. 

Under the statute as it then stood, it was held in Maine v. Maryland Casualty 
Co., 172 Wis. 350, 178: N. W. 749, 15 A. L. R. 1536, that no one but the patient 
could waive the privilege. In that case a beneficiary under a policy of insurance 
attempted to make a waiver. In 1921 the statute was again amended. In 1927 
the section was entirely rewritten as follows: 


_ . “Section 325.21. No physician or surgeon shall be permitted to disclose any 
information he may have acquired in attending any patient in a professional 
character, necessary to enable him professionally to serve such patient except only 
(1) in trials for homicide when the disclosure relates directly to the fact or im- 
mediate circumstances of the homicide, (2) in all lunacy inquiries, (3) in actions, 
civil or criminal, against the physician for malpractice, (4) with the express 
consent of the patient, or in case of his death or disability, of his personal 
representative or other person authorized to sue for personal injury or of the 
beneficiary of an insurance policy on his life, health, or physical condition.’ 


Two physicians were called to attend the deceased in his last illness. It was 
sought to waive the privilege as to Dr. Reese and to maintain the privilege as to 
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Dr. Cooksey. The question now raised relates to the extent of the waiver. 
Considering the purpose of the statute, which was to enable a person in need of 
medical or surgical attendance to confide to his physician or surgeon such facts 
as were necessary to enable him to receive proper attention without running the 
risk of disclosure by the one to whom the communications were made it is held 
that the statute creates a privilege which, when once waived, opens up the entire 
situation. It would be most unjust and unfair to permit patients or their heirs 
to waive the privilege as to testimony of a physician who was favorable to their 
interest and claim the benefit of the privilege as to a physician similarly situated 
who might not be favorable to their interest. When consent is given for the 
disclosure by one physician, the reason for the statute no longer exists, and the 
waiver of the whole privilege, and not a consent to the introduction of the 
testimony of designated witnesses. Maine v. Maryland Casualty Co., 172 Wis. 
350, 178 N. W. 749, 15 A. L. R. 1536. See 5 Wigmore on Evidence, par. 2391, p. 
226, and cases cited. The trial court correctly held Dr. Cooksey’s testimony 
admissible. 

Judgment appealed from is reversed, and cause remanded, with directions to 
dismiss the complaint. 

Vinje, C. J., took no part. 
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AUTOMOBILE 


SECURITY UNDERWRITERS, Inc., v. ROUSCH MOTOR CO. (No. 12986.) 
Appellate Court of Indiana, In Banc. May 11, 1928. 
161 Northeastern Reporter 569. 

INSURANCE—LIABILITY FOR INJURY SUSTAINED DUE TO ALLEGED 

CRIMINAL ACT OF STRETCHING CABLE ACROSS HIGHWAY IN 

OPERATING WRECKING CAR HELD WITHIN LIABILITY POLICY, 

Insurance company under liability policy indemnifying insured on account 
of bodily’ injury and death accidentally inflicted by operation of automobile used 
as wrecking car held liable to insured for amount of attorney’s fees and judgment 
recovered by person injured as result of cable stretched across road and attached 
to mired car which insured sought to extricate by use of his wrecking car, 
notwithstanding claim that stretching of cable across highway violated criminal 
statute. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Superior Court, Vigo County; Clay Phillips, Special Judge. 

Action by the Rousch Motor Company against the Security Underwriters, 
Inc. . udgment for plaintiff, and defendant appeals. Affirmed. 

ackiel W. Joseph, of Indianapolis, Beasley, Douthitt Crawford & Beasley, of 
Terre Haute, and Wm. J. Henley, Sr., of Rushville, for appellant. 

Piety, Kelly & Piety, of Terre Haute, for appellee. 

McMauan, J. This is an action by the Rousch Motor Company, appellee 
herein, against the Security Underwriters, Inc., appellant, on a policy of insurance 
issued: by appellant to appellee to indemnify the latter against loss from liability 
imposed by law upon the insured on account of bodily injury and death acci- 
dentally inflicted and caused by the use or operation of an automobile owned by 
the insured and used as a wrecking car. The policy also covered loss on account 
of injury to personal property. While the policy was in force appellee was 
employed by another to recover and move an automobile that had been mired 
along the side of a public highway. The wrecker was equipped with a drum or 
windlass to which a steel cable was attached. In order to move the mired 
automobile appellee’s servants in charge of the work placed the wrecker on the 
side of the road opposite the automobile and stretched the cable across the road 
and attached it to the mired car. It was dark and appellee’s servants did not use 
any red lights or other signals to warn travelers on the highway of the cable. 
While the cable was so stretched across the road, Henry Hiatt driving an 
automobile owned by him ran into the cable and damaged his car to the extent 
of $27.45, which was paid by appellee. Winona Hiatt, who was riding in the 
Hiatt car, was jnjured and later brought suit against appellee and recovered a 
judgment for $500, which was later, with the costs, paid by appellee. Appellee 
employed lawyers to defend that action and paid them $300 for their services. 
Immediately after the accident appellee gave appellant notice, as required by the 
policy, and appellant denied any liability, claiming the loss was not covered by 
the policy. Notice was also given appellant of the suit against appellee, with the 
request that it defend the same, as was required by the terms of the policy. 

Appellant again denied liability and refused to defend. Appellee recovered 
* judgment against appellant for the total amount so paid out by him on account 
of the accident, including the amount paid as attorney’s fees; hence this appeal. 

Appellant contends that appellee in stretching the cable across the public 
highway violated a criminal statute and was guilty of the crime of obstructing a 
(highway and that the policy did not cover loss occasioned by the violation of a 
criminal statute by the assured. 


Certain designated losses were excluded from the policy, viz, losses resulting 
from operation in any race or speed contest, while automobile was being driven 
by any person under 16 years of age or prohibited by law from driving an 
automobile, or when the automobile was being operated by a person under the 
influence of intoxicating liquor when such liquor is being carried in the automobile 
or by the occupant thereof in violation of law, or while the automobile is being 
driven by any one other than the insured or its employees and agents, or while 
carrying persons for hire. 


Appellant contends that the policy is a contract to indemnify for po 
account of injuries and damages directly caused by the operation of an automobile 
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and that the damages were caused by a collision with an entirely different 
instrumentality, to wit, a cable stretched across and obstructing a public highway. 

In Butler Bros. v. American Fidelity Co., 120 Minn. 157, 139 N. W. 355, 44 
L. R. A. (N. S.) 609, the policy excluded losses “caused by reason of the failure 
of the insured to observe any statute affecting the safety of persons.” The 
insured placed an embankment and log across a public highway. This caused 
a portion of the road to be submerged by water. A traveler on the highway lost 
his life as a result of the obstruction which had been placed in and across the 
road in violation of a statute. The court called attention to the fact that the 
statute which had been violated had been enacted to secure to the public the free 
use of public highways, and not especially with reference to the “public safety of 
persons,” and held that the insurer was liable. “The language of the policy,” 
said the court, “should be construed to refer to such statutes as directly aim to 
secure the safety of persons engagéd in or around dangerous work, as, for 
instance, laws requiring certain machinery to be guarded. It follows that 
defendant was bound to settle or defend the action, and was guilty of a breach 
of its contract when it refused to do so.” A judgment against the insurer, for 
the amount of the judgment which had been recovered against the insured, and 
for money paid out for lawyer fees in defending the action, was affirmed. 

In Fireman’s Fund Ins. Co. v. Haley, 129 Miss. 525, 92 So. 635, 23 A. L. R. 
1470, the insured was violating the speed laws. The policy did not exempt the 
insurance company from liability because of the violation of these laws. A 
judgment in favor ofthe insured was affirmed. 

As was said in McMahon v. Pearlman, 242 Mass. 367, 136 N. E. 154, 23 A. L. R. 
1467: 


_ “To restrict such insurance to cases where there has been no violation of 
criminal law or ordinance would, as said in Messersmith v. American Fidelity 


~*~ 232 N. Y. 161, 163, 133 N. E. 432 [19 A. L. R. 876], ‘reduce indemnity to a 
shadow. 


Indeed, our statutes have so covered and regulated the equipment, use, and 
operation of automobiles that liability for an accident can seldom, if ever, be 


incurred without fault that is also crime. Suppose the owner of an automobile 
should fail to have his lights dimmed, failed to give the proper signal of his 
intention to stop or to turn to the right or to the left, was guilty of reckless 
driving, or had committed some other act of like naure, which under the statute 
is a crime, and an accident had happened in which the property of another was 
damaged, would it be reasonable to hold the insurer not liable, unless indemnifi- 
cation was excluded by the terms of the policy? 

This is not a case where the insured is seeking to recover damages resulting 
to him by reason of his violation of a criminal statute, as in Patterson v. Standard 
Accident Ins. Co., 178 Mich. 288, 144 N. W. 491, 51 L. R. A. (N. S.) 583, Ann. Cas. 
1915A, 632, cited by appellant. The contract of insurance on its face is perfectly 
legal. It does not purport to indemnify appellee against damages growing out of 
the violation of law. Appellee in order to make out a case was not required to 
prove any unlawful act. 

_ In the Patterson Case the policy stipulated that the insurer would defend any 
suit brought against the owner of the car on account of automobile accidents. 
The insured was arrested on a charge of manslaughter arising out of the opera- 
tion of the car. The insurance company defended a civil suit brought against the 
insured for damages, but refused to defend the criminal action. Construing the 
policy as a whole, it was held that indemnity against civil liability only was covered 
by the policy. “The thing contracted for,” said the court, “was protection 
against risk of liability for injury resulting from accidents in the operation of the 
automobiles, not risk of public prosecution for crimes or misdemeanors committed 
in the use of them.” 

The court did not err in overruling the demurrer to the complaint, nor in 
concluding as a matter of law that appellant was liable. 

Judgment affirmed. 

Dausman, J., absent. 
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SOLOMON v. PREFERRED ACC. INS. CO. OF NEW YORK. 
Supreme Court, Appellate Term, First Department. May 15, 1928. 
229 New York Supplement 257 
1, INSURANCE—INSURED’S WRITTEN STATEMENT EXONERATING 

HIMSELF, AND HIS DIFFERENT TESTIMONY AT TRIAL, HELD 

ADMISSIBLE TO SHOW FAILURE TO CO-OPERATE IN DEFENSE 

(INSURANCE LAW, § 109). 

In action against liability insurer under Insurance Law, § 109, permitting one 
injured through fault of insured automobile owner against whom such person has 
recovered unsatisfied judgment, to maintain action on policy against insurer, in- 
sured’s written statement exonerating himself from liability, delivered to insurer 
before trial, and his different statements at trial resulting in judgment against him, 
held admissible to establish his failure to co-operate with insurer in defense of the 
action as breach of policy condition so as to preclude recovery by plaintiff against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 


2. INSURANCE—WHETHER LIABILITY INSURER’S ATTORNEY CON- 
DUCTING DEFENSE WAIVED INSURED’S NONCO-OPERATION BY 
CONTINUING DEFENSE AFTER INSURED TESTIFIED DIFFERENT- 
LY THAN HIS WRITTEN STATEMENT HELD AT BEST QUESTION 
OF FACT; “WAIVER.” 

In absence of evidence that liability insurer, when it undertook defense of ac- 
tion against insured for injuries in automobile accident and had in its possession in- 
sured’s statement exonerating himself from liability, was aware that insured would 
testify differently at trial, whether act of counsel in continuing defense when that 
fact developed at the trial constituted waiver of insured’s breach of policy require- 
ment of co-operation with insurer held at best a question of fact; “waiver” import- 
ing some voluntary or intentional act. 

[Ed. Note.—For other definitions, see Words and Phrases, First and Second 
Series, Waiver. ] 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


3. INSURANCE—INSURED’S FAILURE TO CO-OPERATE WITH LIABIL- 
ITY INSURER WAS SUBJECT TO EXPLANATION BY EVIDENCE 
OF INJURED PERSON SUING INSURER (INSURANCE LAW, § 109.) 
Where insured testified differently at trial than his written statement given 

automobile liability insurer before trial, exonerating himself from liability, plaintiff, 

in subsequent action against insurer under Insurance Law, § 109, was entitled to 
introduce evidence explaining or disproving insured’s apparent lack of co-operation 
with insurer, asserted as breach of policy condition, and to prove insurer’s knowledge 
that insured would so testify before it undertook his defense, on issue of plain- 
tiff’s claim of waiver of breach of such condition. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by Esther Solomon against the Preferred Accident Insurance Company 

of New York. From a judgment for plaintiff after a trial by a judge without a 

jury, defendant appeals. Reversed, and new trial ordered. 


Argued April term, 1928, before Bijur, Delehanty, and Crain, JJ. 

Harry A. Talbot, of New York City (Harold R. Medina and Edward Gluck, 
both of New York City, of counsel), for appellant. 

Louis J. Schwartz, of New York City, for respondent. 

Biyur, J. This action is brought under section 109 of the Insurance Law, which 
permits a person injured through fault of an automobile owner who is insured, and 
against whom such person has recovered an unsatisfied judgment to maintain an 
action against the insurance company “under the terms of the policy’ for the amount 
of the judgment theretofore recovered against the assured. In the instant case, 
plaintiff was a passenger in the car of one Ohrbach, who held a policy issued by 
the defendant. Ohrbach gave the defendant a written detailed statement of the 
occurance, which exonerated himself from liability and placed the blame on_the 
driver of another car. The defense of the action brought by plaintiff against Ohr- 
bach was undertaken by the defendant insurance company. On the trial Ohrbach 
testified to a different state of facts with a resulting judgment against him. Execu- 
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tion having been returned unsatisfied, plaintiff brought this action. Both sides con- 
cede that, if defendant had an adequate defense “under the terms of the policy” 
against Ohrbach, it would be available against plaintiff. Roth v. National Automo- 
bile Mut. Casualty Co., 202 App. Div. 667, 669, 195 N. Y. S. 865; Schoenfeld v. New 
Jersey Fidelity & Plate Glass Ins. Co., 203 App. Div. 796, 197 N. Y. S. 606; Cole- 
man v. New Amsterdam Casualty Co., 126 Misc. Rep. 380, 213 N. Y. S. 522, affirmed 
(February 14, 1928) 247 N. Y. 271, 160 N. E. 367, opinion by Cardozo, C. J. De- 
fendant has interposed the defense of failure on the part of Ohrbach to “at all 
times render to the company all co-operation and assistance within his power,” as 
required of him by the policy. 

[1] Upon the trial of the present action, defendant put in evidence the unfavor- 
able testimony of Ohrbach on the previous trial, and then offered in evidence his 
written statement to it, above referred to, which demonstrated his nonliability for 
the accident. This was objected to by plaintiff’s counsel on the ground that it was 
“immaterial, irrelevant, and incompetent, and not within the issues of this case.” 
When the objection was sustained, defendant’s counsel asked on what ground, to 
which the court replied: “On the ground it is not binding on this plaintifQ” It is 
evident that plaintiff's counsel and the learned trial judge were under the impression 
that the statement was offered in some way as an addmission against interest by 
Ohrbach. It was manifestly offered to establish an independent fact; namely, Ohr- 
bach’s failure to co-operate with it in the defense of the action, as a breach by him 
of one of the conditions of the policy. Coleman Case, supra. The testimony offered 
was neither immaterial, irrelevant, nor incompetent, was clearly within the issues, 
and of course, as evidence of a fact was “binding” on everybody. Plaintiff respond- 
ent seeks to sustain this ruling by a quotation from the case of Tooley v. Bacon, 70 
N. Y. 34: 

“When evidence is excluded upon a mere general objection, the ruling will be 
upheld, if any ground in fact existed for the exclusion.” 

I do not understand the application of this passage to the instant case, because 
the evidence was not excluded upon a “mere general objection.” But however that 
may be, there is in fact no ground upon which the evidence could be validly ex- 
cluded. On the argument of the appeal and in the briefs of counsel the case of Roth 
v. National Automobile Mut. Casualty Co., 202 App. Div. 667, 195 N. Y. S. 865, is 
much discussed for its bearing on the admissibility of this evidence. In the Roth 
Case the assured, one Friedman, gave the defendant company a statement to the 
effect that the driver of the car had- taken it out against his instructions. He gave 
plaintiff's attorney, however, a statement to the effect that it was taken out by the 
driver upon his express orders to that effect. From the verbatim recital, in one of 
the opinions, of the contents of both statements of Friedman it is clear that both 
were in evidence. Indeed I find from an examination of the record on appeal that 
the statement in controversy was actually read into the record. No doubt the im- 
pression of counsel that some question arose concerning the admissibility in evi- 
dence of one of the two contradictory “statements” is derived from a passage in the 
dissenting opinion which may be open to misconstruction. It first speaks (page 673 
[195 N. Y. S. 870]) of a representation made by the assured to the defendant, and 
later calls that “representation” a statement. The words, “I am of opinion that the 
evidence should have been received,” refer not to the contradictory “statements” of 
Friedman, but to his “representation” to the defendant that he had given no state- 
ment to plaintiff. 

[2] Respondent urges finally that— 

_“Where pursuant to the terms of a liability policy the insurer defends an 
action with full knowledge of assured’s alleged breach of policy conditions, such 
conduct amounts to a waiver of the alleged breach”—citing Titus v. Glens Falls 
Ins. Co., 81 N. Y. 410, Miller v. Union Indemnity Co.,‘209 App. Div. 455, 204 
N. Y. S. 730, and other similar cases. 

The principle has no application to the instant case There is nothing upon 
the present record to show that this defendant, when it undertook and carried 
on the defense of Ohrbach in plaintiff’s action against him and had in its 
Possession his statement exonerating him from responsibility, was aware that 
he would upon the trial testify differently. When that fact actually developed, 
counsel conducting the trial on. behalf of Ohrbach was, we may assume, bound to 
continue the defense to the best of hfs ability. If, however, he was at liberty to 
either continue in the trial or abandon the defendant on the spot, the question 





648 The Insurance Law Journal, Vol. 71 [Sept., 1928 


whether his decision in favor of Ohrbach’s defense in this emergency constituted 
a waiver at best presented a question of fact. Ewart in his suggestive work 
“Waiver Distributed,” page 6, gives the “usual” definitions of waiver as: 

“An intentional relinquishment of a known right. 

“A voluntary relinquishment of some rights. 

“The relinquishment or refusal to accept a right. 

“A waiver must be an intentional act with knowledge.” 

It will be observed that the ordinary notion of waiver imports some voluntary 
or intentional act. 

Moreover the present record does not show any authority on the part of 
Ohrbach’s counsel to conclude defendant in that respect. While he was evidently 
retained by the insurance company to defend Ohrbach, presumably his duty and 
his authority were confined to the conduct of the trial. 

[3] We express no opinion on the weight, and still less on the conclusiveness, 
of any of the evidence as bearing upon the issues presented. Since there is to 
to be a new trial, and in view of the exclusion of certain evidence offered by 
plaintiff during the course of the last trial, we deem it appropriate to point out 
that when Ohrbach’s statement to the defendant has been put in evidence it is 
open to the plaintiff to introduce testimony tending to explairi it, or the circum- 
stances under which it was given, and generally to disprove its weight as establish- 
ing “lack of co-operation” on the part of the assured. Similarly it is competent 
for plaintiff to prove knowledge on the part of the defendant of the nature or 
substance of Ohrbach’s testimony before it undertook his defense as against the 
previous suit of the present plaintiff. Apparently plaintiff made an effort to 
prove that defendant was aware that on a previous suit brought by the mother 
of Ohrbach he had testified to the same effect, but all such evidence was excluded. 
Testimony of this character, or any other which tends to bring home to defendant 
knowledge of the breach of condition in the policy of Ohrbach before it under- 
took his defense as against the present plaintiff, is material as bearing on 
plaintiff’s claim of waiver of the breach. 

Judgment reversed, and a new trial ordered, with $30 costs to appellant to 
abide the event. All concur. 


DRUMM v. FT. DEARBORN CASUALTY UNDERWRITERS OF 
CHICAGO, ILL. (No. 20308.) 
St. Louis Court of Appeals. Missouri. May 1, 1928. 
Southwestern Reporter (2d) 648. 
INSURANCE—POLICY INDEMNIFYING AGAINST LIABILITY FOR 

PERSONAL INJURIES HELD ONE OF INDEMNITY AGAINST 

LIABILITY; HENCE INSURER WAS SUBJECT TO GARNISHMENT 

ON FINAL JUDGMENT AGAINST INSURED, THOUGH NOT PAID 

BY INSURED. 

Insurance policy agreeing to indemnify insured against loss by reason of 
liability imposed by law on insured for damages on account of bodily injuries 
by any person by reason of his ownership, maintenance, or use of automobile, 
including agreement to defend actions against insured on such claims, held one of 
indemnity against liability, under which insurer was liable to insured and subject 
to garnishment on insured’s liability becoming fixed by final judgment, though 
insured had not paid such judgment. 

(For other cases, see Insurance, Dec. Dig. § 512.) 

Appeal from Circuit Court, St. Louis County; John W. McElhinney, Judge. 

“Not to be officially published.” 

Action by Otto Drumm against O. E. Wegener, in which, after recovery of 
judgment against defendant, plaintiff instituted a garnishment proceeding against 
the Ft. Dearborn Casualty Underwriters of Chicago, Ill. Judgment for plaintiff 
in the garnishment proceeding, and garnishee appeals. Affirmed. 

Geers & Geers, of St. Louis, for appellant. ° 

Douglass & Inman, C. R. Cravens, and James J. O’Donohoe, all of St. Louis, 
for respondent. bei ee 

Becker, J. The garnisher, as plaintiff, commenced an action in the circuit 
court of St. Louis county against O. E. Wegener, as defendant, for personal 
injuries sustained by him on May 8, 1924, when an automobile in which he was 
riding was struck by and collided with an automobile owned, controlled, main- 
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tained, used, and operated by Wegener. Wegener carried a policy of insurance 
with the garnishee, Ft. Dearborn Casualty Underwriters of Chicago, IIl., indem- 
nifying him against any loss by reason of liability imposed by law upon the assured 
for damages on account of bodily injuries suffered by any person by reason of 
the ownership, maintenance, or use of the automobile involved in the accident. 
The policy also provided that the underwriters would defend, in the name of 
Wegener, any action brought against him to enforce a claim for bodily injuries, 
whether groundless or not, and under that clause of the policy the garnishee 
herein defended the suit. 

The trial in that case resulted in a verdict and judgment against the defend- 
ant, Wegener, and in favor of the plaintiff, for $2,000. A remittitur of $500 was 
entered, and a motion for a new trial was in due course overruled. No appeal 
was taken. Execution was issued on this judgment and returned nulla bona, and 
thereupon a summons in garnishment was issued and service had upon appellant, 
Ft. Dearborn Casualty Underwriters of Chicago, Ill., as garnishee. The garnisher 
filed the conventional interrogatories to be answered by the garnishee, which 
answers in effect denied any indebetedness on the part of the garnishee to the 
defendant, Wegener. 

The reply of the garnishee was to the effect that, at the time of the service 
of the writ of garnishment upon the garnishee, said garnishee was indebted to 
Wegener, defendant, and the garnisher (judgment creditor) in the sum of $2,000, 
together with the costs in the damage suit in which the garnisher had judgment 
against the defendant, Wegener, by reason of the indemnity policy issued by the 
garnishee to the defendant, Wegener, by which policy the garnishee agreed to 
indemnify said Wegener, defendant, against loss by reason of liability imposed 
by law upon the assured for damages on account of bodily injuries etc. 

It is conceded that the garnisher had judgment against the defendant, 
Wegener, in a suit defended by the garnishee in the name of the defendant, that a 
liability policy had been issued by the garnishee which was in effect at the time 
of said injury, and that no sum had been paid the defendant, Wegener, by the 
garnishee on account of said policy. 

On a trial of the case, the jury returned a verdict that the garnishee was 
indebted to the defendant, Wegener, in the sum of $1,837.40. From the resulting 
judgment, the garnishee in due course brings this appeal. 

We have recently had before us for interpretation and construction a like 
policy of indemnity insurance of the appellant, Ft. Dearborn Casualty Under- 
writers of Chicago, IIl., arising on facts similar to those before us in the instant 
case, and in an extended opinion written in the case we held the policy was one 
of indemnity against liability, under which the insurer was liable to the assured 
and subject to garnishment upon assured’s liability becoming fixed by final 
judgment, though assured had not paid such judgment. See Wehrhahn v. Ft. 
Dearborn Casualty Underwriters of Chicago, Ill. (Mo. App.) 1 S. W. (2d) 242. 

Upon the authority of that case, the judgment herein should be affirmed. It 
is so ordered. 

Daues, P. J., and Nipper, J., concur. 


CORRINE DRUMM., RESPONDENT, v. FT. DEARBORN CASUALTY 
UNDERWRITERS OF CHICAGO, ILLINOIS, A CORPORATION, 
GARNISHEE OF O. E. WEGENER, DEFENDANT, 
APPELLANT. (No. 20309.) 

St. Louis Court of Appeals. Missouri. May 1, 1928. 

5 Southwestern Reporter (2d) 649. 

Appeal from Circuit Court, St. Louis County; G. A. Wurdeman, Judge. 

“Not to be officially published.” 

Geers & Geers, of St. Louis, for appellant. 

Douglass & Inman, C. R. Cravens, and James J. O’Donohoe, all of St. Louis, 
for respondent. 

Becker, J. In conformity with our opinion in the case of Otto Drumm vy. Ft. 
Dearborn Casualty Underwriters of Chicago, Ill, a Corporation (Garnishee of 
O. E. Wegener, Defendant) No. 20308, 5 S. W. (2d) 648, filed this day, in pursu- 
ance of stipulation that the instant case abide the decision in said case, the 
judgment herein is affirmed. 

Daues, P. J., and Nipper, J., concur. 
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FRANK ENTRUP, TO THE USE OF FORISTEL, MUDD, HEZEL & 
HABENICHT, ASSIGNEES, RESPONDENT, v. FT. DEARBORN 
CASUALTY UNDERWRITERS OF CHICAGO, ILL., A 
CORPORATION, GARNISHEE OF HERMAN 
KETTER, DEFENDANT, APPELLANT. 

(No. 20134.) 

St. Louis Court of Appeals. Missouri. May 1, 1928. 

Southwestern Reporter (2d) 649. 

Appeal from St. Louis Circuit Court; Victor H. Falkenhainer, Judge. 

“Not to be officially published.” 

Geers & Geers, of St. Louis, for appellant. 

Foristel, Mudd, Blair & Habenicht and James J. O’Donohoe, all of St. Louis, 
for respondent. 

Becker, J. In conformity with our opinion in the case of Otto Drumm y. Ft. 
Dearborn Casualty Underwriters of Chicago, Ill., a Corporation (Garnishee of 
O. E. Wegener, Defendant) No. 20308, 5 S. W. (2d) 648, filed this day, in pursu- 
ance of stipulation that the instant case abide the decision in said case, the 
judgment herein is affirmed. 

Daues, P. J., and Nipper, J., concur. 


THOMAS v. AMERICAN AUTOMOBILE UNDERWRITERS’ AGENCY, Inc. 
(No. 20320.) 
St. Louis Court of Appeals. Missouri. May 1, 1928. 
5 Southwestern Reporter (2d) 659. 
1. INSURANCE—AMOUNT OF LOSS BY DESTRUCTION OF BUS BY 

FIRE HELD FOR JURY. 

Evidence on issue as to amount of loss by destruction of bus by fire held for 
jury, in action on fire insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. INSURANCE—$2,895.75 VERDICT FOR DESTRUCTION OF BUS, WHICH 

INSURED’S EVIDENCE TENDED TO SHOW WAS WORTH AS MUCH 

AS $3,500 AT TIME OF FIRE AND ONLY $200 AFTERWARD, HELD 

NOT EXCESSIVE. 

Verdict for $2,895.75, including interest for loss of bus by fire, in action on 
policy for $3,100, held not excessive, in view of plaintiff's evidence tending to 
show that it was worth as much as $3,500 at time of fire and only $200 thereafter. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Circuit Court, Cape Girardeau County; Frank Kelly, Judge. 

“Not to be officially published.” 

Action by W. H. Thomas against the American Automobile Underwriters’ 
Agency, Incorporated. Judgment for plaintiff, and defendant appeals. Affirmed. 

Oliver & Oliver, of Cape Girardeau, for appellant. 

Ward & Reeves, of Cape Girardeau, for respondent. 

Sutton, C. This is an action on a fire insurance policy, covering on one 
International bus, in the sum not exceeding $3,100. The policy was issued on 
May 13, 1925, and the bus was destroyed by fire on November 19, 1925, while the 
policy was in force. The trial, with a jury, resulted in a verdict and judgment 
in favor of plaintiff for $2,895.75, including interest, and defendant appeals. 

[1, 2] Plaintiff purchased the insured bus for $3,773.76, and had used it in 
carrying passengers between Cairo and Thebes, Ill., for about six months before 
it was burned. There was no dispute at the trial as to the issuance of the policy 
or the destruction of the bus by fire. The defendant set up in its answer several 
affirmative defenses, but none of them was supported by any evidence. The only 
issue at the trial about which there was any dispute related to the amount of the 
loss, and the defendant urges here as a ground for reversal that the verdict is 
excessive. The plaintiff’s evidence tended to show that the insured bus was 
worth at the time of the fire as much as $3,500, and that what remained of it 
after the fire was worth $200. Defendant’s evidence tended to show that the 
bus at the time of the fire was worth not to exceed $1,000. The character and 
condition of the bus, the usage it had received, its purchase price when new, and 
the amount of its depreciation, were fully detailed to the jury by the witnesses. 
The evidence on this issue was for the jury, and we can see no ground for 
disturbing their verdict as excessive. 
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[3] Defendant has made a number of assignments of error here relative to 
the admission of evidence and the refusal of the court to withdraw the same by 
instruction requested. It would serve no useful purpose to enter into a detailed 
discussion of these assignments, since the. evidence complained of whether its 
admission was erroneous or not, was harmless, as it could not in any event have 
affected the result. As we have said, the affirmative defenses set up by defendant 
were not supported by any evidence, and there was no dispute as to the liability 
of defendant under the policy for the loss suffered. The only issue about which 
there was any dispute related to the amount of the loss. The evidence complained 
of had no relation to this issue, and was not of such character as to have any 
tendency to swell the amount of the verdict. ; 

It is clear that there was no prejudicial error committed in the trial of the 
case, and the judgment should be affirmed. The commissioner so recommends. 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion 
of the court. , 

The judgment of the circuit court is accordingly affirmed. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


THOMAS v. AMERICAN eatin "spembicnanartt AGENCY, Inc. 
(No. , 
St. Louis Court of Appeals. Missouri. May 1, 1928. 
Southwestern Reporter (2d) 660. 
1, INSURANCE—GENERALLY RETURN OF PREMIUM IS NOT ESSEN- 
TIAL a POLICY FROM BEGINNING, NOR IS RETENTION 
A WAIVER. 


Generally return of premium is not essential to avoidance of insurance 
contract, nor is its mere retention a waiver, especially where insured was guilty 
of fraud in obtaining insurance, but rule is otherwise, where ground of avoidance 
goes to root of whole contract and avoids it from beginning, so that no risk ever 
attached, and there was no fraud in obtaining it. 


(For other cases, see Insurance, Dec. Dig. §§ 310 [1], 392[1].) 


3. INSURANCE—INSURER RETAINING PREMIUMS HELD ESTOPPED 
TO AVOID FIRE POLICY BECAUSE OF OTHER INSURANCE 
EXISTING WHEN POLICY WAS ISSUED AND:- THROUGHOUT ITS 
CURRENCY. 

Insurer retaining premiums received under fire policy held estopped, in 
absence of fraud, to avoid it on ground of other insurance, existing when policy 
was issued, if at all, and continuing throughout its currency, so that no risk ever 
attached thereunder. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 

4. INSURANCE—VEXATIOUS REFUSAL TO PAY FIRE LOSS HELD 
FOR JURY, IN ABSENCE OF PLEADING AND PROOF THAT DE- 
FENDANT WAS INTERINSURANCE COMPANY (REV. ST. 1919, 
§§ 6374—6385). 

In action on fire policy, submission of issue of vexatious refusal to pay loss 
held not error, in‘absence of pleading or proof that defendant, an Illinois corpora- 
tion, was an interinsurance company or doing or authorized to do business as such 
in Missouri under Rev. St. 1919, §§ 6374—6385, as contended by defendant. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


5. INSURANCE—$2,760 VERDICT FOR LOSS OF BUS BY FIRE HELD 
NOT EXCESSIVE BECAUSE OF SMALLER CLAIM, WHICH INSURED 
TESTIFIED WAS ENTERED IN PROOF OF LOSS AS COMPROMISE 
UNDER PROMISE OF IMMEDIATE PAYMENT. 

Verdict for $2,760, exclusive of interest, penalty, and attorney fee, in action on 
$2,800 fire policy on bus, held not excessive because plaintiff signed and swore to 
proof of loss claiming only $2,310, where he testified that such proof was prepared 
by defendant’s adjuster, that claim was entered therein as compromise of differ- 
ences after negotiations with adjuster, and that he signed proof under promise 
from adjuster that such amount would be immediately paid. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
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6. INSURANCE—INSURED PAYING PREMIUM ON FIRE POLICY, NOT 
MAKING LOSS PAYABLE TO MORTGAGEE, FROM WHICH HE 
PURCHASED INSURED BUS, HELD ENTITLED TO SUE THEREON 
IN HIS OWN NAME. ; 

Insured paying premium on fire policy, reciting mortgage on insured bus, but 
containing no clause making loss payable to mortgagee, from which plaintiff 
purchased bus, Acld real party in interest, entitled to sue on policy in his own 
name. 

(For other cases, see Insurance, Dec. Dig. § 624[2].) 


Appeal from Circuit Court, Cape Girardeau County; Frank Kelly, Judge. 

“Not to be officially published.” 

Action by W. H. Thomas against the American Automobile Underwriters’ 
Agency, Incorporated. Judgment for plaintiff and defendant appeals. Affirmed. 

Oliver & Oliver, of Cape Girardeau, for appellant. 

Ward & Reeves, of Cape Girardeau, for respondent. 

Surron, C. This is an action on a fire insurance policy covering on one 
International bus in the sum of $2,800. The trial, with a jury, resulted in a 
verdict in favor of plaintiff for $2,760, with $161 interest, a penalty of $292.10, and 
an attorney fee of $300, aggregating $3,513.10, and judgment was given accord- 
ingly. From this judgment, the defendant appeals. ° 

The policy sued on was issued on May 9 1925. The bus insured was des- 
troyed by fire on November 12, 1925, during the currency of the policy. The 
policy, in which the insurer is designated as the Exchange, provides, as follows: 

“The Exchange shall not be liable for loss or damage to the automobile 
insured under this policy while the assured shall have any other 
whether valid or not, upon the automobile insured under this policy.” 

The defendant insists here that its instruction in the nature of a demurrer 
to the evidence should have been given, on the ground that the plaintiff had 
other insurance on the bus whereas the plaintiff insists that the defendant, not 
having returned or offered to return the premium received under the policy, is 
estopped to deny that the policy was valid at the time of the fire. 


[1] It appears to be recognized as a general rule that a return of the premium 
is not essential to the avoidance of an insurance contract, nor is its mere retention 
a waiver, especially where the insured was guilty of fraud in obtaining the insur- 
ance. But the rule is otherwise where the ground of avoidance goes to the root 
of the whole insurance contract and avoids it from the beginning, so that no risk 
ever attached, and where there was no fraud in obtaining the insurance. Schwab 
v. Brotherhood of American Yeomen, 305 Mo. 148, 264 S. W. 690, loc. cit. 692; 
Meyer Dairy Equipment Co. v. Connecticut Fire Ins. Co. (Mo. App.) 287 S. W. 
663, and cases there cited; Harland v. Liverpool & London & Globe Ins. Co., 
192 Mo. App. 198, 180 S. W. 998; Marsden v. Williams (Mo. App.) 282 S. W. 478; 
State ex rel. Williams v. Daues (Mo. Sup.) 292 S. W. 58; Pauley v. Business 
Men’s Assurance Co., Mo. App. 302, 261 S. W. 340. 

[2, 3] It is the general rule, applicable to all contracts, with the possible 
exception of insurance contracts, that a party seeking the avoidance of his 
contract ab initio, either at law or in equity, must tender the return of what he 
has received under it, even though the avoidance is sought on the ground of 
fraud. The rule is not founded on any solicitude for the fraud-feasor, but on 
ithe iniquity of allowing a party to repudiate his contract while holding onto the 
benefits received under it. But in the present case no fraud appears. There 
Was no misrepresentation or deception relative to the existence of other insurance. 
Moreover, it does not conclusively appear that there was other insurance. If, 
however, there was other insurance, it is certain that it existed at the time the 
policy sued on was issued. The ground upon which defendant seeks the avoid- 
ance of the policy existed at the time of the issuance of the policy, and continued 
throughout its currency, so that no risk ever attached under it. Thus the 
defendant is insisting that the policy was never a valid and binding contract, 
and never imposed any liability or obligation on the defendant. The retention 
of the premiums received under the policy is utterly inconsistent with this 
insistence. Manifestly the demurrer to the evidence was properlv refused. 

[4] Defendant complains that the court erred in giving plaintiff's instruction 
No. 4, submitting to the jurv the issue of vexatious refusal to pay the loss. The 
ground of this complaint is that the defendant is an interinsurance company, 


insurance, 
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organized and doing business according to the provisions of article 13 of chapter 
50 of the Revised Statutes of Missouri 1919, and is therefore not liable for any 
penalty or attorney fee tor vexatious refusal to pay. The trouble with this 
insistence is that there was neither pleading nor proof that the defendant, which 
was organized and incorporated in lLllinois, was an interinsurance company, or 
that it was doing business as such, or authorized to do business as such, in this 
state. It is obvious that there was no error in submitting to the jury the issue 
of vexatious refusal to pay. 

[5] The defendant contends that the verdict is excessive. The ground of 
this contention is that plaintiff signed and swore to a proof of loss, stating that 
the total amount of insurance claimed by reason of the loss or damage to his bus 
was $2,310, and that he ought therefore not be permitted to recover in excess of 
that amount. The plaintiff distinctly stated in the proof of loss that he had 
suffered a loss or damage of $2,800, but in the concluding paragraph of the proof 
made claim on account of such loss or damage for the sum ot only $2,310. The 
plaintiff in his own name, for the reason that the insured bus was mortgaged for 
and that the claim for only the sum of $2,310 was made and entered in the proof 
as a compromise of differences after negotiations between plaintiff and the 
adjuster, and that plaintiff signed the proof under a promise from the adjuster 
that the amount claimed would be immediately paid. There was abundant 
evidence to show that the plaintiff’s loss was such as to fully justify the amount 
awarded by the jury in their verdict. 

[6] Defendant further contends that the suit was not properly brought by 
plaintiff in his own name, for the reason that the insured bus was mortgaged for 
$1,500 to E. Lewis Motor Sales Company, from whom plaintiff purchased the bus, 
and that the mortgagee was therefore the real party in interest and the proper 
party to bring the suit. Defendant has cited no authorities to support this 
contention, and we have found none. The insurance contract was made with the 
plaintiff, who paid the premium thereon. He was designated as the insured in 
the policy, wherein defendant directly promised to indemnify him against loss by 
‘fire. Though the policy recites the mortgage, there was no clause in the policy 
making the loss payable to the mortgagee. It is clear that the suit was properly 
brought by plaintiff in his own name. 

Other complaints relative to the rulings of the trial court are necessarily 
ruled against defendant by what we have already said or are not of sufficient 
merit to warrant discussion. If the defendant has any defense in this case, we 
have not been able to discover it. 

The judgment is manifestly for the right party, and should be affirmed. The 
commissioner so recommends. 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion 
of the court. 

The judgment of the circuit court is accordingly affirmed. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


MATHES v. WESTCHESTER FIRE INS. CO. OF NEW YORK. 
(No. 16080.) 
Kansas City Court of Appeals. Missouri. April 2, 1928. 
Rehearing Denied April 30, 1928. 
6 Southwestern Reporter (2d) 66. 
1. INSURANCE—IN ASSIGNEE’S SUIT ON FIRE POLICY, WHO PAID 
INSURANCE PREMIUM HELD IMMATERIAL. 


_In suit on a fire policy insuring automobile, suit being brought by plaintiff as 
assignee of policy, question of who paid the premium held immaterial. 
(For other cases, see Insurance, Dec. Dig. § 654%.) 

3. INSURANCE—PLAINTIFF COULD NOT RECOVER ON AUTOMOBILE 
FIRE INSURANCE POLICY ASSIGNED TO HIM, WHERE, BECAUSE 
ASSIGNMENT OF CERTIFICATE OF TITLE TO AUTOMOBILE WAS 
NOT DELIVERED ON INTENDED PURCHASE, HE HAD NO IN- 
SURABLE INTEREST (LAWS EX. SESS. 1921, p. 90). 


Plaintiff held not entitled to recover on automobile fire insurance policy 
assigned to him, where, due to the fact that assignment of certificate of title to 
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automobile was not delivered on intended purchase, as required by Laws Ex 
Sess. 1921, p. 90, he had no insurable interest. ; 


(For other cases, see Insurance, Dec. Dig. § 115[6].) 


4. INSURANCE—INSURANCE COMPANY HELD NOT LIABLE TO AS- 
SIGNEE OF FIRE POLICY ON THEORY OF WAIVER OR ESTOPPEL, 
WHERE POLICY WAS VOID AS GAMING CONTRACT (LAWS EX. 
SESS. 1921, p. 90). 

In suit brought by assignee on fire policy insuring automobile, insurance 
company held not liable on theory of waiver or estoppel to deny validity of policy, 
was void from beginning, as gaming contract, because insured had no insurable 
interest when policy was taken, since assignment of certificate of title of auto- 
a. _ not at such time been made to him as required by Laws Ex. Sess. 

21, p. 90. 

(For other cases, see Insurance, Dec. Dig. § 117.) 

Appeal from Circuit Court, Adair County; James A. Cooley, Judge. 

“Not to be officially published.” 

Suit by A. R. Mathes against the Westchester Fire Insurance Company of 
New York. From the judgment, plaintiff appeals. Affirmed. 

J. E. Rieger, of Kirksville, for appellant. 

Hogsett & Boyle and Ralph E. Murphy, all of Kansas City, for respondent. 

Bianp, J. This is a suit upon a policy insuring Ed. Bentley from April 6, 
1925, to April 6, 1926, against fire, among other things, to his automobile. The 
case was tried by the court without the aid of a jury. At the close of plaintiff's 
evidence defendant offered an instruction which plaintiff claims is a demurrer to 
the evidence but which defendant insists is in the form of a finding for the 
defendant upon the evidence. This instruction was given and for the purpose of 
disposing of this appeal, we may regard it as a demurrer to the evidence, and 
therefore we will state the evidence in its most favorable light to plaintiff. 


Defendant claims that the policy of insurance was in the nature of a gaming 
contract in that neither Ed. Bentley nor plaintiff, who is his assignee, for lack 
of any title to the automobile, had my insurable interest therein at the time the 
policy was issued or at the time of its assignment to plaintiff. 


The facts show that the certificate of title to the automobile in question was 
issued by the secretary of state on April 16, 1924, to one Fred Tull of Kirksville, 
and that on February 23, 1925, the certificate was duly assigned by Tull to the 
Vaught Motor Company of said city; that on April 6, 1925, the said Bentley 
purchased the car from the Vaught Motor Company, agreeing to pay in install- 
ments the purchase price of the same; that he made one payment upon the car 
and being unable to continue making the payments, requested the Vaught Motor 
Company to sell the car to some one else. Said company, on April 25, 1925, sold 
and delivered the car to plaintiff. The car was consumed by fire on August 30, 
1925, while in plaintiff’s possession. The car was never taken out of the posses- 
sion of the Vaught Motor Company by Bentley and the certificate of title was 
never assigned to him. 

On the day that Bentley bought the car he took out the insurance policy in 
suit through the agent of the defendant, one Jones, who conducted his insurance 
business under the name of the Service Realty Company in Kirksville. At that 
time the certificate of title was presented to Jones and the description of the 
automobile, which he inserted in the policy, was obtained by him from the 
certificate. On April 25, when the car was sold by the Vaught Motor Company 
to plaintiff, Mr. Vaught of that company and plaintiff saw Jones and explained 
to him the circumstance surrounding the election of Bentley not to take the car 
and that the same had been sold to plaintiff. Jones was asked whether it would 
be necessary to take out a new policy in favor of plaintiff and the former advised 
that all hat was necessary to be done was to have the policy that had been issued 
to Bentley assigned to plaintiff. The policy was then delivered to Jones and he 
made out the assignment and afterwards called upon Bentley and explained to 
him that it was not necessary to make out a new policy to plaintiff and that the 
policy could be assigned from Bentley to plaintiff. Jones thereupon obtained 
Bentley’s signature to the assignment and the policy was delivered to plaintiff 
who retained it in his possession. 

[1] It appears that the Vaught Motor Company at the time the car was 
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sold to plaintiff, made out the required assignment of the certificate of title to 
plaintitt Dut without the rorm of acknowledgment, as required by the secretary: 
of state, being executed. However, the certificate of tithe was not delivered to 
plaintt at this tme. Plaintitf testified that the certificate was not delivered to 
him until about a month to a month and a half after he purchased the automobile. 
There is a controversy as to why the certificate of title was not delivered to 
plaintiff at the time he purchased the car but it is unnecessary to go into the 
evidence in reference to this matter. Taking the evidence in its most favorable 
light to plaintiff, it appears that the certificate was not immediately delivered to 
him because, “Mr. Vaught put it in his pocket in place of giving it to me and I 
went off without it.” ‘There is evidence that Vaught intended to deliver it to 
plaintiff at this time and thought he had done so. The evidence is undisputed 
that the certificate of title was not in fact delivered to plaintiff for at least a 
month after the assignment of the policy to him. Vaught retained possession and 
dominion over it until that time. Plaintiff had the certificate in his possession at 
the time of the trial. The petition charges that the premium was paid by 
Bentley. The evidence shows that plaintiff paid the premium on the policy when 
it was assigned to him. Who paid it is immaterial as the petition does not proceed 
upon any theory of original insurance having been procured by plaintiff but on 
the theory that plaintiff was the assignee of Bentley’s policy, becoming such 
assignee on April 25, 1925. 


The statute in reference to assignments of certificates of title provides that: 


Where an automobile is sold “for which a certificate of ownership has been 
issued the holder of such certificate shall indorse on the same an assignment 
thereof, * * * and deliver the same to the buyer at the time of the delivery 
to him of said motor vehicle. * * * The buyer shall then present such 
certificate, assigned as aforesaid, to the commissioner.” 


It further provides that: 


“It shall be unlawful for any person to buy or sell in this state any motor 
vehicle or trailer registered under the laws of this state, unless, at the time of 
the delivery thereof, there shall pass between the parties such certificate of 
ownership with an assignment thereof, as herein provided, and the sale of any 
motor vehicle or trailer registered under the laws of this state, without the 
assignment of such certificate of ownership, shall be fraudulent and void.” Laws 
of Extra Session, 1921, p. 90. 


The violation of the statute is also made a crime. 


__[2, 3] It is apparent that the provisions of the statute were not complied 
with in the sale of the automobile to plaintiff. It was necessary that the assign- 
ment of the certificate of title not only be executed but delivered to plaintiff at 
that time in order for plaintiff to obtain any title to the automobile. Whether 
anything else was necessary to be done we need not say. Under the circum- 
stances the assignment of the certificate did not pass the title to the car and the 
assignment of the policy was merely a gaming transaction as plaintiff had no 
insurable interest in the car. Plaintiff, therefore, was not entitled to recover. 
State ex rel. v. Cox, 306 Mo. 537, 268 S. W. 87, 37 A. L. R. 1456; State ex rel. v. 
Daues, 315 Mo. 22, 26, 285 S. W. 479. Plaintiff was not entitled to recover for 
another reason: At no time did Bentley ever have a certificate of title to the 
car, and therefore he had no insurable interest in the car at the time the policy 
was issued to him. The policy was therefore absolutely void and could not be 
validated by a subsequent assignment. State ex rel. v. Cox, supra; State ex rel. 
v. Daues, supra; Froehly v. Insurance Co., 32 Mo. App. 302; Hayward v. Insur- 
ance Co. (Mo. App.) 285 S. W. 144, 147 


[4] It is contended by plaintiff that as Jones, defendant’s agent, made out 
and consented to the assignment from Bentley to plaintiff with knowledge of all 
the facts and that after the fire defendant tendered the premium to plaintiff, 
which plaintiff says was paid by Bentley, thus, as plaintiff contends, recognizing 
that the title to the automobile was in plaintiff, defendant is estopped to claim 
‘the policy void. The issuance of the policy and its transfer to plaintiff were 
gaming transactions and contrary to public policy. Bot transactions were 
absolutely void and plaintiff cannot recover, either upon the theory of waiver or 
estoppel. Wisecup v. American Ins. Co., 186 Mo. App. 310, 172 S. W. 73. The 
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case of Fox v. Insurance Co. (Mo. App.) 268 S. W. 393, and other cases cited by 
plaintiff are not in point. 

The judgment is affirmed. 

Arnold, J., concurs. 

Trimble, P. J., absent. 






COMMONWEALTH CASUALTY CO. v. HEADERS. (No. 20625.) 
Supreme Court of Ohio. April 18, 1928. 
161 Northeastern Reporter 278. 
(Syllabus by the Court.) 
INSURANCE—AUTOMOBILE POLICY, INDEMNIFYING AGAINST LOSS 
BY NEGLIGENT DRIVING, HELD NOT TO COVER ACTION FOR 
ASSAULT BY INSURED’S DRIVER; AUTOMOBILE POLICY INDEM- 
NIFYING AGAINST LOSS BY NEGLIGENT DRIVING HELD NOT TO 
COVER ATTORNEY’S FEES PAID BY INSURED IN DEFENDING 
ACTION FOR ASSAULT BY HIS DRIVER. 
An insurance policy which undertakes to indemnify the insured against loss by 
- reason of judgments recovered against the insured by parties accidentally injured, 
either in person or property, by reason of the negligent operation only of motor 
vehicles belonging to and operated by the insured, and which further obligates the 
insurer to bear the expenses of defending such actions seeking such recoveries from 
the insured, does not require the insurer to defend actions for the recovery of 
damages based not on negligence connected with the operation of the motor 
vehicles, but arising out of a willful and intentional assault and battery inflicted 
upon the party injured, plaintiff in the action, by a driver in the employ of the 
insured, nor does such policy obligate the insurer to refund to the insured 
attorney’s fees paid by the insured for professional services rendered in making 
such defense. 


A (For other cases, see Insurance, Dec. Dig. § 435.) 

Error to Court of Appeals, Cuyahoga County. 

Action by Clifford Headers, doing business as the Cadillac Auto Livery 
against the Commonwealth Casualty Company. Judgment for plaintiff was 
affirmed by the court of appeals, and defendant brings error. Reversed, and 
judgment rendered for defendant.—[By Editorial Staff.] 

McConnell, Blackmore & Cory, of Cleveland, for plaintiff in error. 

Geiger & Williams, of Cleveland, for defendant in error. 

KINKADE, J. Clifford Headers doing business in Cleveland as the Cadillac 
Auto Livery, secured a policy of insurance from the plaintiff in error, the 
Commonwealth Casualty Company, indemnifying him against injuries to persons 
and property arising’ from the negligent operation of any of his motor vehicles. 
Headers paid the premium for this policy of insurance, $425. The policy required 
Headers to give immediate notice to the insurance company of the beginning of 
any actions against him for the recovery of damages arising from the negligent 
operation of his cars. During the life of the policy, an action was brought by 
Frank Malacek against Headers for damages arising out of an assault and 
battery committed on Malacek by one of Headers’ drivers. Due notice was 
given by Headers to the insurance company of the beginning of this action. 
The insurance company investigated the matter and determined that the injury for 
which recovery was sought was not one falling under the terms of the insurance 
policy issued to Headers, and therefore the insurance company notified Headers 
that the company would not defend the action for that reason. Thereupon 
Headers employed other counsel to defend him in this case. At the first trial of 
that action the jury disagreed. At the second trial, a verdict and judgment were 
returned and entered in favor of Headers, on the ground that Headers was not 
liable for the willful tort of one of his drivers. The attorneys employed by 
Headers to defend this action rendered a bill against Headers for $644, for 
professional services in that case. After a refusal of the insurance company to 
reimburse Headers for this outlay made by him, Headers brought this action in 
the municipal court of Cleveland to recover that sum. The case was heard upon 
an agreed statement of facts, supplemented by the testimony of Headers. 
Headers testimony was to the effect that he paid the amount stated to the 
attorneys employed, and that the amount was a reasonable charge. 

At the close of all the evidence, the insurance company demurred to the 
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evidence and the statement of claim, and moved the court to direct the jury to 
return a verdict for the insurance company on the ground that there was nothing 
shown to give rise to any legal liability for these charges as against the insurance 
company. This motion was overruled and exceptions saved. The Court of 
Appeals affirmed the judgment entered in the municipal court in favor of 
Headers and against the insurance company. 


The agreed statement of facts provides that the statement of claim as filed 
in the municipal court against Headers by Malacek might be read in evidence in 
this action by Headers against the insurance company, and that statement forms a 
part of the bill of exceptions. In that statement Malacek says that at the request 
of one Frank Farker, he entered one of the cabs of Headers, and that when the 
cab reached a certain named street crossing the driver of the cab, Gibbons, got 
into some altercation with Farker about the payment of the cab fare, and that 
thereupon he, Malacek, urged the two men not to fight over the matter in dispute, 
whereupon and without further provocation the driver of the cab, Gibbons, 
assaulted Malacek, doing him serious bodily injury. Whether this occurred while 
Malacek was in the cab, and before the relation of passenger and carrier had 
ended, or was after he had left the cab and the relationship had ceased, does not 
appear. It may not be material here. There is no evidence in the case that 
Malacek had engaged the cab, or in any way obligated himself to pay any part 
of the cab hire, or that he had been asked by the cab driver to enter the cab to 
be carried to any given point. All he says is that at the request of Farker he 
stepped into the cab. Where the cab then was is not shown, nor does it appear 
that Farker was himself in the cab at the time. It only appears that when the 
cab arrived at a given place the assault and battery took place as stated. It does 
not appear that any part of the fare in dispute was to cover the carriage of 
Malacek from the point where he entered the cab to the point of dispute. The 
evidence shows that the assault and battery was the willful act of the driver, 
was entirely beyond his authority as driver of the cab, and was in no wise 
authorized or encouraged or participated in by his employer. 


The sole question of importance in the case is whether the injury inflicted 
was covered by the terms of the insufance policy. We think the trial court 
might very properly have directed a verdict for the insurance company, for the 
reason that the evidence wholly failed to sustain the claim of the plaintiff in 
that action; but the conclusion we have reached in this case makes it unnecessary 
to say anything further about the sufficiency of the evidence. The legal question 
presented is determinative of the whole case. The policy covers accidental 
injuries, and the term “accidental” in this policy must be interpreted in the same 
manner as that term would be interpreted in any ordinary accident policy; that 
is to say, an injury or death does not occur by accident when it results from 
willful intentional, personal violence inflicted by another. The situation is not 
strengthened any in behalf of the defendant in error by reasoning that anything 
is an accident that is out of the ordinary and unexpected. There is no doubt 
that this assault and battery was wholly unexpected, and was quite out of the 
ordinary, but that does not constitute it an accident. The trouble with that 
position is that the character of the act is distinctly and positively settled by. the 
evidence in the case. The parties are not in dispute at all in any way about this 
subject. It was a clear case of assault and battery, willfully and intentionally 
inflicted. Surely no one would claim that a party holding an ordinary accident 
insurance policy covering all forms of external accidental injuries could recover 
under such a policy damages sustained by reason of a willful and intentional 
injury inflicted by another. That kind of an injury would afford no better 
ground for a recovery than would an injury self-inflicted. 

_ We have no difficulty in reaching the conclusion that the damages sustained 
in this case by the injured party were not damages arising from a cause covered 
by the terms of the insurance policy issued to Headers. If the insurance 
company was not required under this policy to reimburse Headers for damages 
recovered against him, if any had been recovered, by reason of this assault, then 
manifestly the insurance company could not be obligated thereby to reimburse 
Headers for attorneys’ fees paid by him in defending an action of the kind here 
mentioned. The conclusion of the insurance company that the policy did not 
cover these injuries was correct. The trial court should have granted the motion 
of the insurance company for a directed verdict in its favor. The judgment of 
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the Court of Appeals will be reversed and the judgment will be entered here in 
favor of the insurance company which should have been entered in the trial court. 
Judgment reversed, and judgment for plaintiff in error. 
Marshall, C. J., and Day, Allen, Robinson, Jones, and Matthias, JJ., concur. 


HELLER v. STANDARD ACC. INS. CO. 
Court of Appeals of Ohio, Cuyahoga County. May 9, 1927. 
161 Northeastern Reporter 360. 

1. INSURANCE—INSURED, NOT FORWARDING SUMMONS TO AUTO- 
MOBILE LIABILITY INSURER FOR FIVE MONTHS, HELD NOT 
ENTITLED TO RECOVER AMOUNT OF JUDGMENT AND ATTOR- 
NEYS’ FEES PAID. 

Insured, not forwarding summons, in action for personal injuries caused by 
his automobile, to liability insurer until about five months after legal service 
thereof, cannot recover amount of judgment and attorneys’ fees paid by him 
under policy requiring immediate written notice of claim and forwarding of 
summons, whether or not insurer was prejudiced. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


2. INSURANCE—CONDITION OF AUTOMOBILE LIABILITY POLICY 
FOR IMMEDIATE NOTICE OF ACCIDENT OR CLAIM AND IMMEDI- 
ATE FORWARDING OF SUMMONS IS OF ESSENCE. 

Condition of automobile liability insurance policy for immediate notice to 
insurer of any accident or claim growing out of it and immediate forwarding of 
summons or process served on insured to insurer is of essence of contract. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


3. CONTRACTS—COURT CANNOT MAKE, NOR CHANGE CONDITIONS 
OF, CONTRACTS BECAUSE OF PERSONAL NOTION OF WHAT 
GOOD MORALS AND FAIR DEALING REQUIRE. 

Court is not privileged to make contracts for others, nor change conditions 
of contracts lawfully made, because of some personal notion of what good morals 
and fair dealing may require in particular case. 

Williams, J. dissenting. 

Action by Meyer Heller against the Standard Accident Insurance Company. 
Judgment for defendant, and plaintiff brings error. Affirmed. Judgment affirmed 
by Supreme Court. 160 N. E. 707—[By Editorial Staff.] 

M. C. Harrison, of Cleveland, for plaintiff in error. 

Dustin, McKeehan, Merrick, Arter & Stewart, of Cleveland, for defendant 
in error. 

Lioyp J. Plaintiff in error was plaintiff and the defendant in error defendant 
in the court of common pleas, and will be so referred to here. 

The defendant had issued to plaintiff a policy of insurance indemnifying him, 
for a period of twelve months from March 20, 1921, against loss from liability for 
damages on account of bodily injuries accidentally sustained by any persons by 
reason of the use by plaintiff of his automobile. On June 22, 1921, a Mrs. 
Yudelevitz was injured by plaintiff’s automobile, which he was then driving. 
Immediate notice of this accident was given by plaintiff to defendant. 

Nothing further happened until December 26, 1922, when Mrs. Yudelevitz 
commenced an action against plaintiff in the court of common pleas of Cuyahoga 
county to recover damages in the sum of $10,000 for injuries claimed by her to 
have been so sustained. Summons was served in that action upon the plaintiff 
herein by leaving a copy thereof at his place of residence. At that time Mr. 
Heller was absent from the city of Cleveland, where he lived, not returning 
thereto until some time in the following February. Where he was, or why he 
was so absent, the facts in evidence do not disclose. His daughter, being 
ignorant of the fact that this action was for a claim protected by the policy of 
insurance in question, delivered the summons to a Mr. Glick, her. father’s 
personal attorney, requesting him to file an answer to the petition within the 
time mentioned in the summons. Mr. Glick was also unaware of the nature of 
the claim, except as disclosed by the petition, and, by obtaining from the court 
leave to plead, extended the time for answer to May 26, 1923. 

Mr. Heller, upon his return to Cleveland in February, 1923, learned that 
“some papers” had been left at his home while he was absent, and that Mr. Glick 
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was looking after the matter. He was taken sick about that time, and was 
confined to his house until the latter part of April, “and for one reason or 
another” it was not until May 14, 1923, that he and Mr. Glick “woke up to the 
realization” that the case in question was one covered by his policy of insurance 
with the defendant. Thereupon Mr. Heller notified the defendant of the 
answer day as extended by leave of court, and Mr. Glick, also on May 14, 1923, 
notified the defendant by letter of the pending action, requesting that it defend 
the same as provided in its policy of insurance issued to Mr. Heller, and on May 
16, 1923, he mailed to defendant the summons and a copy of the petition in the 
action so brought by Mrs. Yudelevitz. On May 18th the defendant, by letters to 
Mr. Heller and Mr. Glick, called attention to the fact that the summons had 
not been promptly delivered to defendant and that thereby its rights had been 
prejudiced, and on May 23d, by letter to plaintiff, formally disclaimed any 
liability under the policy in question, on the ground that plaintiff had failed to 
comply with the condition thereof requiring immediate notice to the defendant of 
the suit or claim, and immediate submission to its representatives of the summons 
served upon him. 

Thereafter plaintiff personally, through his attorney, defended the action 
brought by Mrs. Yudelevitz, upon the trial of which she recovered a verdict and 
a judgment for $300, which plaintiff paid. He also paid to his attorney $400 for 
services in connection with that litigation. For the amount thus expended, 
plaintiff brought this action in the court of common pleas, and these proceedings 
in error are instituted to reverse the judgment entered therein in favor of 
defendant. 

After counsel for plaintiff had made his opening statement to the jury, a 
juror was withdrawn by consent, and the cause submitted to the court upon said 
statement of counsel, which, with certain exhibits, has been incorporated in the 
bill of exceptions as an agreed statement of facts, which, with the pleadings and 
transcript of the journal entries, constitute the record now before this court; no 
motion for a new trial having been filed in the court of common pleas. 


The judgment entered by the court of common pleas recites “this cause came 
on to be heard and was submitted to the court on the pleadings and the evidence, 
and on consideration thereof the court finds that the plaintiff is not entitled to 
the relief prayed for,” and, having so found, the court dismissed the petition of 
the plaintiff and entered judgment in favor of defendant for costs. 

The policy of insurance in question contained, among others, the following 
condition : 

_“F, The assured upon the occurrence of an accident shall give immediate 
written notice thereof, with the fullest information obtainable, to the company 
at its home office, Detroit, Michigan, or its duly authorized agent. He shall give 
like notice, with full particulars, of any claim made on account of such accident. 
If thereafter any suit is brought against the assured, he shall immediately for- 
ward to the company every summons or other process served on him. The 
assured shall not voluntarily assume any liability, settle any claim, or incur any 
expense except at his own cost, or interfere in any negotiations for settlement or 
legal proceeding without the consent of the company previously given in writing.” 

_ Assuming that the facts having been so agreed upon are therefore not in 
dispute, and that a motion for a new trial was unnecessary, and assuming also 
that what the Supreme Court says in Employers’ Liability Assur. Corporation v. 
Roehm, 99 Ohio St. at page 348, N. E. 224, 7 A. L. R. 182, that “in a case of the 
character under investigation, with its attendant circumstances, where the facts 
are not disputed, what is a sufficient compliance with the policy requirements” 
is a question of fact and not of law, is not applicable to the instant case, and that 
this court, therefore, is not limited to a consideration of the question of whether 
the finding of the trial court, a jury having been waived, is manifestly against 
the weight of the evidence, we will consider and determine the question here 
involved as one of law and not of fact. 


_ _[l] Unless, then, the admitted facts and circumstances excuse the delay 
in forwarding to defendant the summons, which admittedly had been served upon 
plaintiff in the manner provided by law, the condition of the insurance policy in 
question, just quoted, was thereby violated in at least two respects, because the 
summons served a double purpose. It served the purpose of notifying the 
plaintiff that Mrs. Yudelevitz was making a claim for her alleged injuries and 
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that she was commencing an action to adjudicate and compel satisfaction thereof. 

[2] Condition F of the policy provided for immediate notice to defendant of 
any accident, or of any claim made growing out of any accident, and also that 
every summons or process served on plaintiff should immediately be forwarded 
‘to defendant. 

As has been decided by this court in United States Casualty Co. v. Breese, 
21 Ohio App. 521, 153 N. E. 206, and by the Supreme Court in the cases of 
Travelers’ Ins. Co. v. Myers & Co., 62 Ohio St. 529, 57 N. E. 458, 49 L. R. A. 
760; Employers’ Liability Assurance Corp. v. Roehm, 99 Ohio St. 343, 124 N. E. 
223, 7 A. L. R. 182; and Stacey vy. Fidelity & Casualty Co., 114 Ohio St. 633, 637, 
151 N. E. 718—a stipulation such as this is of the essence of the contract in 
insurance of this kind. In these cases the reasons for this conclusion are given at 
length, and nothing would be gained by repeating them. If this were a case of 
an accident not previously reported or known to plaintiff, or, as in the accident 
insurance cases cited, a case where notice was required of the injury rather than 
of the accident, and no injury developed until some time after the accident, 
there would confront us a quite different question than that here presented. 
Here the accident was known to the plaintiff; notice thereof having immediately 
been given by him to the defendant as required by the policy. Therefore he was 
bound to know that a claim might be made thereafter by Mrs. Yudelevitz, and 
that, in all probability, an action would be commenced by her thereon. The 
condition in question of the policy under consideration contains no exceptions 
and no qualifications. The contract was voluntarily and understandingly entered 
into by plaintiff. No equities are here involved. It is merely a question of 
whether a contract so made is to be so construed by a court as to change its 
clearly intended purport and effect for the avowed and only purpose of relieving 
from the accepted obligations thereof one who admittedly has violated its clearly 
expressed conditions. In Farrell v. Merchants’ Mut. Auto. Liability Ins. Co. 
203 App. Div. 118, 196 N. Y. S. 383, it was held that an oral notice given over the 
telephone was not a compliance with a provision of an automobile liability policy 
requiring immediate written notice of an accident. How much less, then, was 
the forwarding of a summons approximately five months after legal service 
thereof had been made upon plaintiff a compliance with a stipulation requiring 
the immediate forwarding of the same? 

If a solution of the question under consideration depended upon determining 
‘whether or not the defendant was prejudiced by the failure of plaintiff to comply 
with condition F of the policy, which obviously, as stated in the Breese Case, it 
does not, the writer is of the opinion that the inclusion in the policy of stipulation 
F in and of itself presumes that any violation thereof would be prejudicial to the 
defendant, and therefore, in any event, the burden would rest upon the plaintiff 
to prove that no prejudice in fact resulted to the defendant from its violation by 
him. In this respect the record is silent, and therefore the case of Frank 
Parmelee Co. v. AStna Life Ins. Co. (C. C. A.) 166 F. 741, 744, cited by plaintiff in 
his brief, is inapplicable. It is inapplicable, for the further reason that the con- 
clusion in that regard there reached apparently is the personal, isolated, and not 
particularly well-considered conclusion of the judge writing the opinion, because 
the authorities cited by him in no respect support the contention so made. 

[3] This court. is satisfied to decide the question in the instant case upon the 
well-established principle of law that a court is not privileged to make contracts 
for others, nor in any wise to change the conditions of contracts lawfully made, 
because of some personal notion of what, in a particular case, good morals and 
fair dealing may require. 

The contract of insurance in question was advisely and understandingly 
made. Its terms are explicit and unqualified ,and the parties are bound in law to 
abide thereby. The judgment of the court of common pleas is therefore affirmed. 

Judgment affirmed. 

Richards, J., concurs. 

Williams, J., dissents. 

Judges of the Sixth Appellate District, sitting in place of Judges Sullivan, 
Vickery, and Levine, of the Eighth Appellate District. 
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INDEMNITY INS. CO. OF NORTH AMERICA v. DAVIS’ ADM’R. 
Special Court of Appeals of Virginia. May 24, 1928. 
143 Southeastern Reporter 328. 


1. INSURANCE—INSURED’S CAUSE OF ACTION ON AUTOMOBILE 
LIABILITY POLICY HELD COMPLETE WHEN INSURED’S LIABIL- 
ITY HAS BEEN FIXED BY JUDGMENT AGAINST HIM. 

Automobile liability insurance policy to indemnify assured for loss sustained 
by reason of liability imposed by law in case of injury to, or death of, third 
persons, Weld contract to indemnify against liability arising out of claims for 
damages against insured, and not merely an agreement to indemnify him against 
loss sustained and actually paid by him, and assured’s cause of action on policy 
is complete as soon as his liability has become fixed by judgment against him. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


2. INSURANCE—AUTOMOBILE LIABILITY INSURANCE HELD TO 
INURE TO BENEFIT OF INJURED PERSON WHO COULD SUE 


THEREON AFTER JUDGMENT AGAINST INSURED (CODE 1919, 
§ 5143). 


Automobile liability insurance policy, to indemnify assured by paying any 
loss sustained by him by reason of liability imposed by law in case of injury to, 
or death of, third persons, and to pay costs in any suits against assured and 
interest on any judgment recovered, Ae/d to inure to benefit of person injured by 
insured’s operation of automobile, and such person could sue thereon, under 
Code 1919, § 5143, after having recovered judgment against insured. 


(For other cases, see Insurance, Dec. Dig. § 591%.) 


3. INSURANCE—ACTION FOR DEATH AGAINST AUTOMOBILE LI- 
ABILITY INSURER HELD ON CONTRACT, AND SUBJECT TO DE- 
FENSES AGAINST INSURED (CODE 1919, §5143; ACTS 1924, c. 339). 


Action by administrator of decedent, killed while riding in insured’s automo- 
bile against automobile liability insurer, after having obtained judgment against 
insured, which was fruitless because of insured’s insolvency, Aeld one on the 
contract of insurance, and not on the judgment, whether plaintiff’s right be based 
on Code 1919, § 5143, enlarging right of action of beneficiaries under contracts to 
which they are not parties, or on Acts 1924, c. 339, authorizing injured person to 
sue liability insurer in certain cases, or on provision of policy, and is therefore 
subject to any defense which insurer has against insured. 


(For other cases, see Insurance, Dec. Dig. § 311[1], 608.) 


5. INSURANCE—REPUDIATING CONTRACT FOR NONCO-OPERATION 
WAIVED RIGHT TO COMPLAIN OF COMPROMISE VERDICT 
AGAINST INSURED, IN ABSENCE OF FRAUDULENT CONNIV- 
ANCE. 

Where liability insurer repudiated its liability on automobile liability insurance 
policy on ground of insured’s failure to co-operate with it as required by policy, 
it waived any right to complain of compromise verdict against insured, unless 
insured was guilty of fraudulent connivance in allowing recovery against him. 


(For other cases, see Insurance, Dec. Dig. § 395.) 


7. INSURANCE—EVIDENCE HELD TO WARRANT FINDING INSURED 
HAD NOT VIOLATED AUTOMOBILE LIABILITY POLICY, REQUIR- 
ING INSURED TO CO-OPERATE IN DEFENSE, AS RESPECTS IN- 


SURER’S LIABILITY FOR DEATH (CODE 1919, §5143; ACTS 1924, c. 
339). 


In action against liability insurer by administrator of decedent killed while 
riding in insured’s automobile, evidence held to warrant finding that insured had 
not violated policy requirement that insured co-operate with insurer in preparing 
for defense of action against him by declining to give information concerning the 
accident to insurer, whether action was one on policy provision or under Code 
1919, § 5143, or under Acts 1924, c. 339. 


(For other cases, see Insurance, Dec. Dig. ‘§ 665[3].) 
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8. INSURANCE—EVIDENCE HELD NOT TO SHOW THAT COMPROMISE 
VERDICT AGAINST INSURED WAS RESULT OF BAD FAITH AND 
COLLUSION, NOR THAT INSURED WAS NOT INSOLVENT, AS 
RESPECTS INSURER’S LIABILITY FOR DEATH (CODE 1919 § 5143; 
ACTS 1924, c. 339). 

In action against liability insurer, by administrator of decedent killed while 
riding in insured’s automobile, evidence held not to show that compromise verdict 
against insured after insurer’s repudiation of liability on policy was result of bad 
faith and collusion on part of insured, and authorized finding that insured was 
insolvent, whether action was on policy provision or under Code 1919, § 5143, or 
Acts 1924, c. 339. 

(For other cases, see Insurance, Dec. Dig. § 665[3, 4].) 


Error to Corporation Court of Danville. 

Action by J. A. Covington, administrator of Hettie I. Davis, deceased, against 
the Indemniiy insurance Company of North America. Judgment for plaintiff, 
and defendant brings error. Affirmed. 

Aiken, Benton & Bustard, of Danville, for plaintiff in error. 

Harris, Harvey & Brown, of Danville, for defendant in error. 

Crump, P. In this case J. A. Covington, administtator of Hettie I. Davis, 
was awarded a verdict for $4,623.03 against the Indemnity Insurance Company of 
North America, upon the trial before a jury, and, the trial court having overruled 
a motion to set aside the verdict, and then rendered judgment upon it, the 
defendant company obtained a writ of error. 

The parties will be referred to in the positions occupied by them before the 
trial court; the administrator being the plaintiff and the indemnity company the 
defendant. 

In the notice of motion for judgment, by which the action was instituted, 
the administrator alleged that the decedent, Hettie I. Davis, on April 5, 1926, lost 
her life while riding with Marion M. Barker in an Essex roadster car owned by 
Barker, and that in an action for wrongful death against Barker he had recovered 
a judgment on October 7, 1926, for $4,500 and costs; that execution upon this 
judgment had proved unavailing as Barker was insolvent; that at the time of 
the death of Miss Davis the defendant indemnity company had outstanding its 
\liability insurance contract with Barker by which it was obligated to pay any 
‘judgment, not exceeding $5,000, recovered against Barker by any person injured 
or killed by reason of the ownership, maintenance, and use of the Essex roadster 
by Barker; that, under the statute law of Virginia, Barker being insolvent, and 
execution having proved fruitless, a cause of action accrued to the administrator 
to compel the company to pay to him the amount of the judgment and costs. 

The company defended upon the ground that the administrator could claim only 
through Barker, and that Barker had violated the conditions of the policy by 
failing to co-operate with the company in preparing for a defense of the action 
for damages against him, and by declining to give the company’s representative 
information concerning the circumstances of the accident, whereupon the 
company had disclaimed all liability; and further upon the ground that the 
judgment against Barker was not the result of a trial in fact, but was the result 
of an agreed verdict, wherein Barker had colluded with the plaintiff to obtain 
judgment against him, and that the judgment was voluntarily assumed, incurred, 
and allowed by Barker, without the written consent of the company, in violation 
of the terms of the policy. 

{1] The first assignment of error is to the ruling of the court refusing to set 
aside the verdict. The consideration of this question renders essential an under- 
standing of the principles of law applicable to a case of this character. Cases 
arising under automobile indemnity or liability policies have, in the past several 
years, been before the courts with increasing frequency, and, while there is lack 
of harmony in the decisions in some respects, the general rules of law are fairly 
well settled. The policy in the instant case is clearly an insurance contract to 
indemnify the assured against liability arising out of claims for damages against 
him, and not merely an agreement to indemnify him against loss sustained and 
actually paid by him. The company was bound by the terms of the policy to 
indemnify the assured by paying any loss sustained by him “by reason of the 
liability imposed by law” in case of injury to or the death of third persons, and 
to pay as well the court costs in any suit against the assured as also the interest 
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upon any judgment in the suit. The policy also contains the usual stipulation 
that it will defend “in the name of and on behalf of the assured all claims or 
suits for such damage for which the assured is, or is alleged to be, liable. 
Under such a policy the cause of action of the assured is complete, and the 
assured can recover upon the contract as soon as the liability of the assured has 
become fixed and established by a judgment against him, even though he has 
sustained no actual pecuniary loss or damage at the time he seeks to recover. 
31 Corpus Juris, 438. 

The policy in the instant case is similar to the policy construed by the court 
in Fentress v. Rutledge, 140 Va. 685, 125 S. E. 668, in which it was held that the 
company was liable, upon garnishee process, to the party injured who has secured 
a judgment against the assured. Combs v. Hunt, 140 Va. 627, 125 S. E. 661, 37 
A. L. R. 621, presents an instance of a policy by the terms of which the company 
bound itself only to indemnify the insured for actual loss, and was under no 
obligation further than to reimburse the assured after he had himself paid a 
judgment against him. Combs v. Hunt is reported and annotated in 37 A. L. R. 
621, and a more recent annotation may be found in 41 A. L. R. 526. In the instant 
case, when the liability of the company became reduced to the payment of a 
definite sum, by the recovery of the judgment against Barker, the obligation of 
the company under its contract to pay the judgment became fixed, subject to 
such defenses as it might have in an action to enforce compliance with its 
obligation. Quite recent cases are Barney v. Preferred Automobile Ins., etc., Co. 
(Mich.) 215 N. W. 372; Landaker v. Anderson, 145 Wash. 660, 261 P. 388. 

By a statute passed by thé Virginia Legislature in 1924 (Acts 1924, p. 504), 
it is enacted that: 

“No policy of insurance against loss or damage resulting from accident to or 
injury suffered by an employee or other person and for which the person insured 
is liable, * * * shall be issued or delivered (to any person) in this state by 
any corporation or other insurer * * * unless there shall be contained within 
such policy a provision that the insolvency or bankruptcy of the person insured 
shall not release the insurance carrier from the payment of damages for injuries 
sustained or loss occasioned during the life of such policy, and stating that in 
case execution against the insured is returned unsatisfied in an action brought 
by the injured person, or his or her personal representative in case death results 
from the accident, because of such insolvency or bankruptcy, (that) then an 
action may be maintained by the injured person, or his or her personal represen- 
tative, against such corporation under the terms of the policy for the amount of 
the judgment in the said action not exceeding the amount of the policy.” 


[2] The policy here contained a provision inserted in compliance with this 
statute. The plaintiff relied upon this statutory and policy provision as authority 
for his right to sue the company. Even without such a stipulation in a policy, 
which nevertheless contains a promise to pay the amount of the judgment, and 
is not a mere agreement to indemnify the assured against pecuniary loss or 
damage suffered by him, it is clear that in Virginia the injured person can 
maintain an action after judgment directly against the insurance company under 
the comprehensive statute relative to contracts made in whole or in part for the 
benefit of persons not parties to the contract, contained in section 5143 of the 
Code of 1919. The agreement of the company is to pay the loss “imposed by 
law,” which is represented by the judgment. The injured person is the only one 
to whom this payment should be made, and the policy further stipulates in terms 
that the company will pay “all interest accruing upon any judgment in any such 
suit up to the date of the payment or tender to the judgment creditor, or his 
attorney of record, of the amount for which the company is liable,” thereby 
evincing the intention of the parties that the company should pay, or tender 
payment of, the judgment directly to the injured party or his attorney. The 
obligation or promise to pay the judgment necessarily inures to the benefit of 
the judgment creditor, the injured party. Indeed, there is a direct promise to pay 
the judgment to the injured party or his attorney. 

In Montague Manufacturing Co. v. Homes Corporation, 142 Va. 301, 128 
S. E. 447, the court held that section 5143 of the Code had greatly enlarged the 
right of action of beneficiaries under contracts to which they were not parties, 
and, while it was not the purpose of the statute to restrict the powers of the 
parties to contract, yet the intention was to entend the remedy on the contracts 
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mentioned in the section to beneficiaries under the contracts, where such extension 
was not forbidden by the terms of the contract itself. 

It is further there held that: 

“The statute is highly remedial and should be liberally construed in order to 
accomplish the ends manifestly intended.” ~~ 

See, also, Smokeless Fuel Co. v. C. & O. Ry. Co., 142 Va. 355, 128 S. E. 624; 
“Etna Co. v. Earle-Lansdell Co., 142 Va. 435, 129 S. E. 263, 130 S. E. 235; Fidelity 
& Deposit Co. of Md. v. Mason, 145 Va. 138, 133 S. E. 793; Burks’ Pl. & Prac. 
(2d Ed.) 36, 37. That the injured party, upon recovering a judgment against the 
assured, takes a benefit under the insurance contract, is no more open to question 
in this case than under the engagement of the party undertaking to pay the 
unnamed creditors of the other party to the contract which was under review in 
Montague Manufacturing Co. v. Homes Corporation, supra. 

[3] it is insisted, however, by the plaintiff that his action was upon a 
judgment, and therefore not subject to the defenses made by the defendant insur- 
ance company. This theory of the plaintiff was properly rejected by the trial court. 
The plaintiff administrator was not in the instant case relying upon the judgment 
as the ground for his right of recovery. On the contrary, in his notice of motion 
he places his cause of action upon the refusal of the company to comply with its 
contract to pay the amount of the judgment. The action is plainly upon the 
contract, and is therefore subject to any proper defense by the company under 
the terms of its contract. Whether the right of the administrator in the instant 
case to maintain this proceeding as plaintiff be rested upon the above statute, 
or upon the stipulation in the policy, or upon the provisions of section 5143 of the 
Code, he is seeking only to enforce compliance on the part of the company with 
the terms of its contract, and the issue between the parties is the same as it was 
upon the garnishee proceeding in Fentress v. Rutledge, supra; and therefore the 
company could make any defense available to it in a suit by the assured. 

Upon the evidence the question of fact for the jury to decide was whether, 
upon the demand of the plaintiff that the company pay the amount of the 
judgment, the company had in reply established breaches of the contract with 
the assured containing the terms of its agreement to pay the judgment, and was 
thus not bound thereon. 

[4] In the petition for writ of error, it is argued that the verdict is not 
warranted by the evidence for three reasons. It is insisted, in the first place, 
that there is not sufficient proof that the car involved in the accident was the 
identical Essex roadster described in the policy. No direct statement of that 
fact seems to have been made by any witness, but in correspondence put in 
evidence the company assumed it to be true, and, in the examination on both 
sides, it is manifestly regarded as beyond dispute. In the letter written by the 
company denying liability the company refers to the particular car covered by 
the policy as the car involved in the accident, and places its denial of liability 
on the “failure of co-operation” on the part of the assured. The evidence 
contained ample authority for the jury to find that the car described in the 
policy was the car the management of which caused the death of the decedent. 

In the next place, it is insisted in the petition that the assured failed “to 
co-operate with this company, and refused to give it information as to how the 
accident happened, plainly in violation of the conditions of the policy, thereby 
putting the company in such a position that it could not know how to defend 
suit, or whether it would be advisable to stand trial or try to settle the claim out 
of court.” The accident occurred on April 5, 1926. On the next day the Danville 
agents of the company addressed a letter to the home office of the company in 
Philadelphia to the following effect : 

“Gentleman: 
“Re policy CA 123460 M. M. Barker: 


“In reference to the above assured, we are enclosing herewith account of an 
accident of Mr. Barker’s in which a young lady was instantly killed. The account 
is self explanatory. : 

“We do not think there is any chance of a suit or even a contention to claim 
any damages from Mr. Barker. We, however, thought it best to report the 
accident to you promptly.” 


The newspaper clipping inclosed in the letter covers two pages of the printed 
record, and contains quite a detailed account of the accident, and those concerned 
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in it. Mr. Benton, the Danville attorney for the company, saw Barker twice 
within the next 30 days or more, and says he could not get him to give a state- 
ment with a full account of the circumstances of the accident, and that he also 
telephoned to his house without being able to get in touch with him. Barker 
testified that he was confined to the house about two weeks after the accident, 
and it was evident from the testimony of Mr. Benton and Yarbrough, a friend 
of Barker’s that the latter was very nervous and “shaky” for some time after the 
accident. .Barker’s testimony was to ‘the effect that he had not intended to 
disregard any of his duties under the policy, and was willing to do what was 
required of him. He says Mr. Benton came to see him while he was at work on 
a building on Howeland circle, and testified as follows: 

“Q. Tell us what happened? 

“A. He come out there, and said he wanted to see Mr. Barker, and I told 
him I was the man, and I went down to see him—I was on top of the house—and 
he told me he represented the insurance company, I think, and he asked me 
about a statement, and of course I didn’t know exactly what to say to him. He 
said to make a report like it was in the newspaper. He wanted to know if I 
would sign a statement to that effect. I told him I didn’t know whether I would 
or not. 

“Q. He asked you if that report in the newspaper was about right, and you 
told him it was just about as right as you could give it? 

“A. Yes, sir. 

“Q. Did you refuse to give him any information that you could give him? 

“A. No sir; that was all that was asked for by him or anybody else. 

“Q. Did he ever ask you as to who were any witnesses to it, or ask you to 
go out there and help him investigate? 

“A. No, sir. 

“Q. When the suit was brought against you, you went with Mr. Yarbrough 
down to his office again? 

“A. That was the first time. 

“Q. Were you willing and ready to help him in any way that you could? 

“A. Yes, sir; I have been all the time.” 

On cross-examination, he stated that he had been advised by some of his 
friends not “to sign anything or to tell anything.” Exactly what was meant by 
this does not further appear. From the testimony of Mr. Benton, of Yarbrough, 
and of Barker the jury might justly have inferred that Barker was, for a long 
period after the accident, greatly wrought up, and in a very nervous and indeci- 
sive condition. Barker appears to have been a rather illiterate and ignorant man, 
timid and cautious. It may be, as suggested by the defendant, that he was 
fearful of being arrested on account of the accident, and for that reason was 
unduly frightened. 

On July 27, 1926, the company addressed to Barker, from the Philadelphia 
office, the following’ letter : 

“You hold with the Indemnity Insurance Company of North America, an 
automobile policy No. CA-123460. An accident occurred at Stoney Mills near 
Danville, on or about April 5th, involving the death of Miss Hettie Davis. In 
connection with this death, arising out of the operation of your Essex car, 
covered under the above policy, you failed to co-operate with us in the investi- 
gation of the accident. Your policy, among other things, specifically provides 
that the assurred shall at all times render to the company all co-operation in his 
power and whenever requested shall aid in securing information and evidence. 
pede er aaa disclaim any and all liability under your policy for the above 
accident. 

“Yours very truly.” 
‘jn The provision of the policy upon which this denial of liability is based is as 
ollows: 

_“The assured shall at all times render to the company all co-operation and 
assistance in his power and, whenever requested, shall aid in securing information 
and evidence and the attendance of witnesses and in prosecuting appeals. The 
assured shall make no settlement of any claim arising hereunder nor incur any 
expense other than for immediate surgical relief without the written consent of 


the company. The company shall have the right to settle any claim or suit at 
its own cost.” 
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The notice of the motion for judgment in the suit by the administrator was 
served on Barker August 12, 1926, and was returnable to October 7th following. 
Thereupon Barker signed and mailed the following letter under date of August 
23rd, the letter having been written for him by Yarbrough, and a copy being 
at the same time sent to the Danville agents of the company: 

“Indemnity Insurance Co., of North America, Philadelphia. 

“Gentlemen: This is to inform you that I have received notice of a suit having 
been filed against me on account of a fatal accident which occurred with my car 
covered by your policy No. CA 123460 dated February 12, 1926, for the term of 
~~ year. You will do what you deem necessary to protect your interest in 
the case.” 

To this the company replied under date of September 4th: 

“In view of the fact that we disclaimed in the form of a letter sent to you 
under date of July 27th, there is nothing for you to do but obtain the services 
of an attorney to give you the proper defense at your own expense. As stated 
to you under date of July 27th, we will not be responsible for any defense costs, 
or any verdict. We have closed our records.” 

Both Yarbrough and Barker testify that about the same time they went to 
Mr. Benton’s office for the purpose of having him defend the suit, and that 
Barker was ready and willing to help the defense in any way he could. Mr. 
Benton testified that, when they came to see him, he told them the company 
had disclaimed liability, and was not further interested, and did not have anything 
further to do with the matter. 

Barker then employed counsel to represent him, and, upon the trial of the 
case, Mr. Harry Wooding, the attorney for Benton, agreed upon a settlement 
of the case for $4,500 and a verdict was accordingly rendered by the jury for 
that amount. 

[5-7] Upon principles too well established to need citation of authority, 
it is manifest that, after having repudiated its contract liability in its letter of 
July 27th, the company waived any right to complain of the compromise verdict 
against Barker, unless the latter was guilty of fraudulent connivance in allowing 
the recovery against him. If the company acted too hastily in so denying its 
liability, it was not justified in refusing to comply with its duty to defend the 
damage suit against Barker. The jury found that the company was not warranted 
in taking the position at the time it did that Barker had violated his obligation to 
co-operate with it and assist it preparing for the defense ot the action for 
damages which might be instituted. Viewing the evidence as upon a demurrer 
to it, as we must in considering on appeal. this motion for a new trial we cannot 
hold that the verdict was against the evidence or without evidence in respect to 
the particular matter just dealt with. Pigg v. International Indemnity Co. (Cal. 
App.) 261 P. 486. 


[8] It is further argued for the company that the verdict should not be 
allowed to stand, because the evidence plainly shows that there was bad faith and 
collusion on the part of Barker and the culmination in agreeing upon the recovery 
of the judgment for $4,500; and also because the evidence fails to show that 
Barker was insolvent. Covington, the administrator, and Barker both strenuously 
denied that there was any collusion between them, and Barker’s attorney testified 
that the amount of the verdict was agreed upon under his advice as a wise course 
for his client to pursue. There was likewise evidence tending to show that 
Barker was insolvent; the administrator having undertaken to prove that fact. 
On both these matters the conclusion of the jury was final. : 

We find no error in the action of the trial court overruling the motion to set 
aside the verdict. 

The company assigns as error the refusal of the court to give certain instruc- 
tions offered by it numbered 4, 5, 6, 7, and 8. Appended to each one of these 
instructions is the following certificate signed by the judge, viz.: 

“The foregoing instruction requested by the defendant was denied, and the 
defendant excepted.” 

Under rule xxii of the court, we are precluded from passing upon these 
instructions as was held in Kelly v. Schneller 148 Va. 573, 139 S. E. 275; Hawse 
* eae = Va. 194, 138 S. E. 721; and Myers v. Bibee Grocery Co., 148 Va. 282, 


Five instructions were, however, given to the jury fairly covering the law 
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applicable to the issues raised by the evidence, and sufficiently embracing the 
material matters in the instructions refused. 

A further assignment of error is based upon the granting of two instructions 
designated as B and C. We perceive nothing in these instructions of which the 
defendant can complain. Considering the instructions as a whole, they submitted 
very fully and fairly the defenses made by the company, and there is nothing in 
them prejudicial to the defendant, 

On the whole case, we are of opinion that the plaintiff in error has not shown 
any error on the part of the trial court authorizing a reversal of the judgment 
complained of. The judgment is therefore affirmed. 

Affirmed. 


MORGAN v. HUNT et al. 
Supreme Courteof Wisconsin. June 18, 1928. 
220 Northwestern Reporter 224. 
INSURANCE—AUTOMOBILE POLICY PROVISION THAT NO ACTION 

SHALL LIE AGAINST COMPANY UNTIL INSURED’S LIABILITY 

HAS BEEN DETERMINED HELD VALID (ST. 1927, § 85.25). 

Provision of automobile insurance policy insuring against claims for personal 
injuries caused by operation of automobile, that no action shall lie against 
company until damages for which assured is liable is determined by final judg- 
ment against him or by agreement between assured and plaintiff with written 
consent of company, held not violative of St. 1927, § 85.25, making insurer liable 
to persons entitled to recover for death or injury to person or property caused by 
negligent operation, maintenance, use, or construction of vehicle. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from an order of the Circuit Court for Dane County; August Cc. 
Hoppmann, Circuit Judge. Reversed. 

Action begun August 18, 1927, by Anna Morgan against George Hunt and 
his insurance carrier, the General Casualty Company, to recover for personal 
injuries sustained when the plaintiff was struck by an automobile driven by the 
defendant Hunt. From an order entered December 22, 1927, striking out a plea 
in abatement, the defendants appealed. 

_ The policy issued to defendant Hunt by the General Casualty Company, to 
insure him against loss or expense resulting from claims for personal injuries 
caused by the automobile operated by him, contained the provision: 

_“No action shall lie against the company until the amount of damages for 
which the assured is liable by reason of any casualty covered by this policy is 
determined, either by final judgment against the assured or by agreement between 
the assured and the plaintiff with the written consent of the company.” 

The plaintiff joined the casualty company as defendant in an action, without 
first procuring a judgment against the defendant Hunt, as required by this 
provision of the policy. The casualty company interposed a plea in abatement 
on the ground that the action was prematurely brought. On motion of the 
plaintiff, the circuit court struck out the plea in abatement. 

Richmond, Jackman, Wilkie & Toebaas, of Madison, for appellants. 

A. H. Bushnell and Hill, Thomann & Beckwith, all of Madison, for respondent. 

Joseph A. Padway, of Milwaukee, amicus curiz. 


STEVENS, J. This appeal presents the question whether the provision of 


the a quoted above is in conflict with section 85.25 of the Statutes, which 
provides: 


“Any bond or policy of insurance covering liability to others by reason of 
the operation of a motor vehicle shall be deemed and construed to contain the 
following conditions: That the insurer shall be liable to the persons entitled to 
recover for the death of any person, or for injury to person or property, because 
of the negligent operation, maintenance, use or defective construction of the 
vehicle described therein, such liability not to exceed the amount named in said 
bond or policy.” 

_, 2. This statute was considered in Ducommun v. Inter-State Exchange, 193 
Wis. 179, 212 N. W. 289, 214 N. W. 616; Bro v. Moran, 194 Wis.—, 215 N. W. 
431; Fanslau v. Rogan, 194 Wis. ——, 215 N. W. 589. It was there determined 
that this statute required suclr policies as that here in question to be construed 
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as contracts of ‘indemnity which impose upon the insurance carrier a direct 
‘liability to the injured person in all cases which come within the terms of the 
‘ policy. \ 

3. In Bro v. Moran, 194 Wis. ——, 215 N. W. 431, 432, it is said that— 

“This is a remedial statute which does not create a liability or confer any 
right of action where none exists under the terms of the policy itself.” 

In Fanslau v. Rogan, 194 Wis. ——, 215 N. W. 589, 590— 

“It was recognized that the damages for which recovery was sought must be 
brought within the terms of the policy as written. We did not then, and we do 
not now, entertain any thought that it was the legislative purpose to deprive 
insurance companies of the right to limit their coverage or to issue such 
contracts of insurance or indemnity as they may choose.” 

The provision here in question does not attempt to limit the liability of the 
carrier or to provide that the injured person cannot enforce liability under the 
\policy. This provision simply fixes the time when such liability may be enforced. 
It is like the provisions commonly contained in policies that suit shall not be 
brought upon the policy until the expiration of a fixed period of time. It does 
Inot conflict with the provisions of section 85.25 of the Statutes, and is valid and 
enforceable. 

4. What is said in the cases cited above, with reference to the right to sue 
the carrier in the same action that is brought against the insured, must be read 
in the light of the facts presented in those cases, where the policies contained no 
such provision as that here in question. In all cases where the parties do not see 
fit to make an agreement to the contrary in the contract, the insured and the 
carrier may be joined as defendants in the same action. 

Order reversed, and cause remanded for further proceedings. 
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CASUALTY 


AUTOMOBILE INS. CO. OF HARTFORD, CONN., y. PATTIZ et al. 
Circuit Court of Appeals, Eighth Circuit. April 13, 1928. No. 7830. 
25 Federal Reporter (2d) 782. 
INSURANCE—EVIDENCE OF FALSE REPRESENTATIONS AS TO 

LOSSES IN APPLICATION FOR EARLIER BURGLARY POLICY 

HELD INADMISSIBLE IN ACTION ON LATER POLICY. 

Where answer averred that plaintiffs, in applying for burglary policy in suit, 
falsely represented that certain loss was only. one sustained by them, evidence 
that they made such representation in their written application for earlier policy, 
which had expired, held properly excluded, in absence of evidence that they in- 
tended, represented, or requested that policy sued on should be issued on such rep- 
resentation. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 

In Error to the District Court of the United States for the Eastern District 
of Missouri; Charles B. Faris, Judge. 

Action by Max B. Pattiz and another against the Automobile Insurance Com- 
pany of Hartford, Conn. Judgment for plaintiffs, and defendant brings error. 
Affirmed. 

Wayne Ely, of St. Louis, Mo., for plaintiff in error. 

Alexander R. Russell, of St. Louis, Mo. (Randolph Laughlin, Abram M. Frum- 
berg, and Henry W. Blodgett, all of St. Louis, Mo., on the brief), for defendants 
in error. 


j een Walter H. Sanborn and Booth, Circuit Judges, and Munger, District 
udge. 

Wa ter H. Sansorn, Circuit Judge. The writ of error in this case was 
sued out to reverse a judgment of $4,800 against the Automobile Insurance Com- 
pany of Hartford, Conn., for its failure to pay Max B. Pattiz and Nettie May 
Pattiz, the plaintiffs, for their loss by a burglary of articles of personal property 
against the loss of which the company had insured them for one year from the 
20th day of February, 1925, to the 20th day of February, 1926. The complaint 
stated the plaintiffs’ cause of action clearly and concisely. The defendant an- 
swered that it insured the plaintiffs as alleged in the complaint, but that in mak- 
ing application for the insurance policy plaintiffs represented in writing, in answer 
to question 12—G of the pqlicy, that the only loss of either jewelry or furs that 
had theretofore been sustained by either of the plaintiffs was that “Mr. Pattiz was 
formerly in jewelry business in St. Louis, and had one loss at the store in Fidel- 
ity & Casualty which was paid in amount of $14,000. This was a hold-up loss”; 
that this statement was false; that the plaintiff had sustained several such losses, 
which were described in detail in the amended answer; and that the policy con- 
tained this provision: “This entire policy shall be void if the assured has concealed 
or misrepresented any material fact or circumstances concerning this insurance or 
the subject thereof, or in case of any fraud or false swearing by the assured touch- 
ing any matter relating to this insurance or the subject thereof, whether before or 
after a loss.” The plaintiffs in a reply to this answer denied every allegation 
thereof and the case was then tried by the court and jury. 

There was persuasive evidence at the trial that about the 9th of February, 
1924, the plaintiff Max B. Pattiz, while seeking a policy of insurance from the de- 
fendant, signed and delivered to the defendant a writing which contained this 
question and answer: “12. Has any loss of either jewelry or furs been sustained 
by any of the proposers? No: see letter attached.” There was no letter attached. 
Upon this and other writings the insurance company issued a policy, dated Febru- 
ary 9, 1924, upon the same property degcribed in the policy in suit for thé term 
of one year from February 9, 1924, to February 9, 1925. The policy in suit in- 
sured the assured from February 20, 1925, to February 20, 1926. There was an 
interval of 12 days between the end of the term of the first policy and the be- 
ginning of the term of the second policy, the policy in suit. There was no evi- 
dence that the policy in suit was issyed on any written application or representa- 
tion. Mr. Pattiz testified that he did not make or sign a written application for 
it; that he simply asked the agent of the insurance company to cover him in the 
Same company, not to renew the policy; and that the policy in suit was issued 
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upon that request, without any written. application or request, or any further com- 
munication about it. 

In this state of the case the defendant offered in evidence the first policy, the 
policy insuring the plaintiffs from February 9, 1924, to February 9, 1925, and the 
written application on which that policy was issued. The defendant made this 
offer to prove the averment in its amended answer that the plaintiffs, in making 
their application for the policy in suit, the policy made and delivered February 
20, 1925, “represented in writing to the defendant that the only loss of either jew- 
elry or furs that had theretofore been sustained by either of the plaintiffs was 
as set out in plaintiffs’ answer to question No. 12—G, as follows: ‘Mr. Pattiz was 
formerly in jewelry business in St. Louis and had one loss at the store in Fedelity 
& Casualty which was paid in amount of $14,000. This was a hold-up loss’” and 
that this and other representations made to obtain the policy in suit were false. 
The plaintiffs objected to this evidence on the ground that none of the represen- 
tations pleaded by the defendant were made in writing or otherwise to induce the 
issue of the policy in suit; that, if any of them were made, they were made in 
reference to the policy dated and issued February 9, 1924, which had expired 
February 9, 1925, 12 days before the policy in suit was issued. The court sustained 
the objection, the defendant excepted, and this presents the only question in this 
case in this court. 

The statement of the pleadings and evidence which has been made leaves no 
doubt what the answer to this question must be. The averments of the answer 
were that in making application for the insurance policy in suit on February 20, 
1925, the plaintiffs represented in writing to the defendant that the only loss of 
jewelry or furs that had been sustained by either of them was the loss of $14,000 
at the store, and that those representations were false. The proof was that in 
making application for the policy in suit the plaintiffs never made any represen- 
tation in writing whatever, that the only thing said or done by the plaintiffs with 
regard to that policy in securing it was that the plaintiff Max B. Pattiz asked the 
agent of the defendant to cover him in the same company. 

Counsel for the defendant argue that the representations in writing made by 
the plaintiffs to obtain the earlier policy issued February 9, 1924, were represen- 
tations to secure the policy in suit of February 20, 1924, and they cite Clark et al. 
v. Manufacturers’ Ins. Co., 8 How. (49 U. S.) 235, 12 L. Ed. 1061, in support of 
this contention. There was, however, no evidence in the present case that either 
of the plaintiffs ever intended, represented, or requested that the policy here in 
controversy should be issued on the representations made in obtaining the earlier 
policy. The facts conditioning the decision of the Clark Case were that successive 
policies were issued yearly on a cotton mill from 1834 to 1846 on such requests of 
the insured as to continue the policy, to issue a new policy, and to continue the 
policy omitting the $1,000 on stock, and the successive policies contained the same 
clauses. 

The situation of the parties and the facts of the two cases are so radically 
different as to leave no basis for an argument by analogy, and the judgment below 
must be and it is affirmed. 


DAVISON et al v. MARYLAND CASUALTY CO. (No. 28164.) 


Supreme Court of Kansas. June 9, 1928. 
267 Pacific Reporter 1001. 
(Syllabus by the Court.) 

1. INSURANCE—INSURANCE AGENTS’ ALLEGED LACK OF AUTHOR- 
ITY TO ACCEPT CASHIER’S CHECK, WHICH WAS PAID, HELD NO 
oe nn TO ACTION TO RECOVER DOWN PAYMENT ON POL- 
In an action to recover a sum of money received by defendant’s agents as a 

down payment on an insurance policy which defendant declined to issue, the fact, 
if true, that the agents had no authority to accept a eashier’s check for the down 
payment is not a defense to the action, when it was conceded or proved that the 
agents did receive the check and deposited it in bank to their credit, and where 
the check after passing through several banks was honored and paid by the bank 
which issued it. 


(For other cases, see Insurance, Dec. Dig. § 198[6].) 
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3. INSURANCE—INSURANCE AGENTS’ PERSONAL CHECK TO PLAIN- 
TIFF, PAYMENT OF WHICH WAS STOPPED, HELD NOT TO DE- 
FEAT ACTION TO RECOVER DOWN PAYMENT ON POLICY. 
Other objections to the judgment in plaintiffs’ favor noted and not sustained. 
(For other cases, see Insurance, Dec. Dig. § 198[6].) 

Appeal from District Court, Crawford County, First Division; Daniel H. 
Wooley, Judge. 

Action by R. Davison and another, doing business as the R. Davison & Son 
Coal Company, against the Maryland Casualty Company. From a judgment for 
plaintiffs, defendant appeals. Affirmed. ‘ 

Spencer F. Harris and Paul G. Koontz, both of Kansas City, Mo., for ap- 
pellant. 

C. O. Pingry, P. E. Nulton, and G. L. Stevenson, all of Pittsburg, for appel- 
lees. 

Dawson, J. Plaintiffs brought this action to recover $500 which they paid 
to the defendant’s agents, Ellis & Stamm, upon a policy of damage and compen- 
sation insurance upon plaintiffs’ coal mine. The payment was made by a cashier’s 
check on the Mulberry State Bank, dated on June 3, 1926, payable to the Mary- 
land Casualty Company, and received by Ellis & Stamm at their office in Pitts- 
burg, on June 4. On that day the check was deposited in a Pittsburg bank, and 
transmitted to a, bank in Kansas City, Mo., which in turn delivered the check to 
the Federal Reserve Bank, and the latter bank, on June 5, sent it direct to the 
Mulberry State Bank for collection. The check reached the Mulberry State Bank 
on June 6 or June 7, and was stamped paid June 6, 1926. To effect this payment, 
the Mulberry State Bank issued its draft dated June 7 in favor of the Federal 
Reserve Bank, drawn on the Commerce Trust Company of Kansas City, Mo. This 
draft was for $5,672.40, to pay for a number of items, including the $500 check 
whose course we have traced. This draft was received by the payee on June 8, 
but not presented to the drawee until June 9, during the business hours of which 
day it was deposited with the drawee, the Commerce Trust Company, for collec- 
tion. There was enough money on hand with the Commerce Trust Company to 
the credit of the Mulberry State Bank on June 8 and June 9 to pay the draft, and 
payment thereof was not refused at the time it was deposited for collection, but 
some time on June 9 the Commerce Trust Company learned that the Mulberry State 
Bank had become insolvent and had not opened for business on the morning of 
June 9, and prior to 3 o'clock p. m. (presumably closing time) the Commerce 
Trust Company refused payment of the draft. 

Some time later the Maryland Casualty Company declined to issue the insur- 
ance policy for which the $500 had been given as a down payment, and plaintiffs 
Urought this action to recover that sum. 

Plaintiffs’ petition alleged the material facts which included an allegation that 
ae Stamm were defendant’s agents and vested with authority to act in its 
ehalf. 

The answer was an unverified general denial. 

A jury was waived, and the cause was tried by the court. The facts were de- 
veloped as outlined above. Judgment was entered for plaintiffs, and defendant 
appeals, urging objections to the judgment which will be noted as presented. 

[1] It is first argued that the cashier’s check on the Mulberry State Bank 
which plaintiffs delivered to Ellis & Stamm on June 3 did not constitute a pay- 
ment of money since no agreement was shown that it should be so received. But 
the check was thus received and accepted by defendant’s agents, Ellis & Stamm. 
Moreover, the check was dispatched through regular channels of business until it 
reached the bank which issued it, and it was there paid. 

In 30 Cyc. 1207-1209, it is said: 

_ , “The acceptance * * * of a check * * * does not constitute payment, unless 

it is agreed that it shall be taken as an absolute payment. * * * But where the 

check is in fact paid the debt is extinguished. * * *” 

See, also, Griffin v. Erskine, 131 Iowa, 444, 109 N. W. 13, 9 Ann. Cas. 1196; 
2 C. J. 628, 629. 

The fact that the Mulberry State Bank paid the $500 check along with several 
other checks by issuing a new draft on a Kansas City bank in which it had funds, 
and the train of events which followed, takes nothing from the force of the fact 
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that plaintiffs paid $500 to defendant on June 3 by a cashier’s check which de- 
fendant’s agents received as payment, and that the check so received was duly 
honored for payment and paid by the bank which issued! it. 

[2] It is next contended that Ellis & Stamm had no authority from the de- 
fendant to accept checks. However, plaintiffs’ petition alleged that they did have 
such authority to act for defendant “in all matters and things hereinafter set out” 
which covered in specific detail the $500 transaction narrated above. The issues 
made by defendant’s unverified general denial—probably none at all—certainly did 
not include one touching the authority of fllis & Stamm, Plaintiffs’ allegations 
concerning their authority were thereby conceded to be true. R. S. 60—729; Hor- 
nick v. U. P. R. Co., 85 Kan. 568, Syl. par. 4, 118 P. 60, 38 L. R. A. (N. S.) 826, 
Ann. Cas. 1913A, 208; Abel v. Hounsom, 107 Kan. 741, 192 P. 384, 193 P. 355; 
Moore v. Insurance Co., 111 Kan. 420, 422, 207 P. 760. 

{3] A final objection to the judgment is based on the fact that, after the de- 
fendant decided not to write the policy of insurance desired by plaintiffs, its agents, 
Ellis & Stamm, sent their personal check for $500 to plaintiffs in return for their 
down payment in the transaction of June 3. This last check was dated June 30, 
but the makers, Ellis & Stamm, stopped payment on it two days later—which fact 
makes this last point of defendant too trivial for discussion. Indeed, defendant’s 
answer did not plead repayment of the $500. 

Judgment affirmed. 


METROPOLITAN CASUALTY INS. CO. OF NEW YORK v. BADLER. 
Supreme Court, Appellate Term, First Department. May 15, 1928. 
229 New York Supplement 81. 

1. INSURANCE—INSURER, PAYING PROPERTY LOSS, HELD SUBRO- 
GATED TO INSURED’S RIGHT AGAINST WRONGDOER, IRRES- 
PECTIVE OF POLICY, BUT RIGHT WAS DEFEATED WHEN 
WRONGDOER, WITHOUT KNOWLEDGE OF INSURER’S CLAIM, 
PAID LOSS. 

Insurer, on payment of property loss, was subrogated to rights of insured 
against wrongdoer, irrespective of provisions of standard policy providing for as- 
signment of all right of recovery against wrongdoer to extent of payment by in- 
surer, but such right was defeated when, without knowledge of insurer’s claim, 
wrongdoer paid loss and received release from insured. 

(For other cases, see Insurance, Dec. Dig. § -606[1].) 


3. INSURANCE—WHERE WRONGDOER PAID LOSS TO INSURED 
WITHOUT KNOWLEDGE OF INSURER’S PRIOR PAYMENT, IN- 
SURER WAS EQUITABLY ENTITLED TO RECOVER MONEY PAID 
INSURED IN ACTION FOR MONEY HAD AND RECEIVED. 

Where insured tenant, after settlement with insurer for property loss, received 
larger sum from landlord in satisfaction of same claim, and payment by landlord 
was made without knowledge of insurer’s rights, insurer, having lost right to pro- 
ceed against landlord, was equitably entitled to recover amount paid under policy 
to insured, in action for money had and received, which is form for enforcing 
equitable obligation in courts of law. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Appeal from Municipal Court, Borough of Manhattan, First’ District. 

Action by the Metropolitan Casualty Insurance Company of New York 
against Louis Badler, doing business as the Hilda Dress Company. From a judg- 
ment of the Municipal Court, dismissing the complaint on the ground that the 
pes - no jurisdiction of the action, plaintiff appeals. Reversed, and new trial 
ordered. 


Argued April term, 1928, before Bijur, Delehanty, and Crain, JJ. 

Leo C. Kelly, of New York City (James Ireland, of New York City, of coun- 
sel), for appellant. 

Per CurtAM. Action by insurer against insured fo recover $250 as for money 
had and received. 


Certain dresses for the defendant, tenant of the 48 West Twenty-Fifth Street 
Corporation, were damaged by the alleged negligence of the landlord in the main- 
tenance of a water pipe. 
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Plaintiff paid defendant $250 to settle the loss, and thereafter defendant re- 
ceived in satisfaction of his claim for the identical loss $325 from the landlord, 
and gave a general release therefor, retaining the dresses which had been dam- 


Plaintiff received no assignment from the defendant; under the terms of the 
policy it was subrogated to the rights of the defendant against the landlord, but, 
when plaintiff came to sue the landlord, the latter produced the general release 
given by defendant. Thereupon this suit was brought to recover the $250 paid by 
plaintiff to defendant in satisfaction of the loss. 

The court dismissed the complaint, holding that whatever right the plaintiff 
“may have under its policy is in its nature an equitable one, over which the court 
has no jurisdiction.” 

[1] Irrespective of the provision of the standard policy providing for an as- 
signment of all right of a recovery against any party to the extent of the payment 
made by the company, the insurer upon payment of the loss was subrogated to 
the rights of the insured against the wrongdoer; but this right was defeated when 
without knowledge of the plaintiff’s claim the landlord, on payment of $325 for the 
identical loss, yeceived a release from the insured. 

[2] Although subrogation was originally of equitable cognizance, so was the 
assignment of a chose in action originally cognizable only in a court of equity, 
and, just as an assignee may now sue to enforce his rights in a common-law ac- 
tion, so a subrogee may also resort to a common-law forum for relief. Dunlop 
v. James, 174 N. Y. 411, 67 N. E. 60. 

[3] The defendant, after the settlement with the insurer having received $325 
from his landlord, the alleged tort-feasor, in satisfaction of the same claim which 
the plaintiff had settled by payment of $250, and such payment by the landlord 
having been apparently made without knowledge of the plaintiff’s rights, it would 
seem that the plaintiff is equitably entitled to recover the amount paid by it in 
this action for money had and received, which is the form in which courts of 
law enforce the equitable obligation. Roberts v. Ely, 113 N. Y. 128, 20 N. E. 
606. It follows that it was error to dismiss on the ground that the court below 
had no jurisdiction. 

Judgment reversed, and a new trial ordered, with $30 costs to appellant to abide 
the event. All concur. 


D. R. PASKIE & CO., Inc., v. COMMERCIAL CASUALTY INS. CO. 
Supreme Court, Appellate Division, First Department. May 25, 1928. 
29 New York Supplement 121. 

2. INSURANCE—FAILURE TO PREPARE POLICY. AS AGREED CON- 
STITUTES CONSTRUCTIVE FRAUD, JUSTIFYING REFORMATION. 
To reform burglary policy, fraud of insurer need not be such as would form 

hasis of action at law, but disregard of insured’s instructions and failure to pre- 

-» — as agreed constitutes in law constructive fraud, justifying reformation 

of policy. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


4. INSURANCE—INSURED’S RETENTION OF BURGLARY POLICY 

THO BE REFORMED HELD NOT WAIVER OF OBJECTIONS 

In action to reform burglary policy, receiving and retaining of burglary policy 
held not waiver by insured of any objection thereto. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Appeal from Special Term; New York County. 

Action by D. R. Paskie & Co., Inc., against the Commercial Casualty Insur- 
ance Company. From an order dismissing its complaint on defendant’s motion, 
pursuant to Rules of Civil Practice, rule 106, subd. 5, for insufficiency, plaintiff 
appeals. Reversed, and motion denied, with directions. 

,; srt before Dowling, P. J., and Merrell, Finch, Martin, and James O’Mal- 
ey, JJ. 

Samuel Bitterman, of New York City, for appellant. 

Daniel Mungall, of New York City, for respondent. 

_ Merrewt, J. This action was brought to reform a policy of burglary insurance 
issued by defendant to plaintiff, and to recover thereon the amount of the loss 
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sustained by plaintiff under said policy. No answer has been interposed in the 
action, and the allegations of the complaint, for the purposes of said motion, are 
to be taken as true. Plaintiff, in its complaint, after alleging the corporate capacity 
of the parties, alleges in the third paragraph of the complaint that on or about 
February 6, 1926, the defendant, in consideration of the premium paid by the 
plaintiff, agreed to insure and did insure the plaintiff against all loss by burglary 
occasioned by the abstraction of any of the plaintiff’s property described in said 
policy, namely, furs and skins, from the interior of any safe or vault described 
in the schedule mentioned in said policy, and located in the plaintiff’s premises, or 
while located elsewhere, after removal therefrom by burglars, by any person or 
persons making felonious entry into such safe or vault by actual force and violence, 
and to indemnify the plaintiff for all damage to said safe or vault, and to the 
said property contained therein, and to the premises, including furniture and fixtures 
therein, caused by such person or persons making or attempting to make such entry 
into such safe or vault, such insurance to continue for one year from February 6, 
1926, to February 6, 1927, and the amount thereof being limited to $15,000, and 
that in pursuance of said agreement the defendant issued and delivered to the 
plaintiff its policy of insuranc bearing number M. S. 6951. ° 

In the fourth paragraph of its complaint the plaintiff alleges that prior to 
the issuance of said policy the plaintiff occupied the seventh floor in premises 39 
West Thirty-Sixth street, borough of Manhattan, city of New York, and had 
used Hall safes Nos. Z18098 and Z18101 in said premises, and that the defendant 
had in the previous year issued its policy of burglary insurance covering the plain- 
tiff in the said premises, and had.mentioned therein the said safes, but that prior 
to February 6, 1926, plaintiff had removed from said premises 39 West Thirty-Sixth 
street to the sixteenth floor of premises 39 West Thirty-Second street, borough 
of Manhattan, City of New York, and had prior to February 6, 1926, disposed 
of the said two Hall safes, an in place and stead thereof had procured and installed 
in the sixteenth floor of premises 39 West Thirty-Second street two new safes 
manufactured by the Laminated Metal Products Company, Cincinnati, Ohio, bearing 
numbers 740 and 752, and which safes were also fireproof, and that the defendant 
was duly notified of such removal of premises and of such installation of new safes 
and disposal of old safes, and was requested to write its new policy covering the 
period from February 6, 1926, to February 6, 1927, to cover accordingly, and that 
the defendant agreed to do so. : 

In the fifth paragraph of its complaint the plaintiff alleges that the said policy 
of insurance was prepared and written by the defendant, but that, in disregard 
of the said instructions and statements made by plaintiff, the defendant wrote 
and prepared the said policy and mentioned the same premises as before, namely 
39 West Thirty-Sixth street, seventh floor, and mentioned also the same two Hall 
safes which the plaintiff had formerly used in said premises 39 West Thirty-Sixth 
street; that thereafter the attention of the defendant was duly called to the said 
errors, and subsequently the defendant changed the address to 39 West Thirty- 
Second street, leaving the other errors in the policy as before; that subsequently 
the defendant again caused an indorsement to be prepared and added to the said 
policy, changing the floor from the seventh floor to the sixteenth floor, but that 
the defendant failed to note in the said indorsement, or at any other time, the 
change and substitution of new safes, or any change of safes, and that such omis- 
sion was mistake on the part of the defendant, and, if not mistake on the part 
of the defendant, then the defendant, with intent to defraud the plaintiff, omitted 
to note such change of safes, although the fact of such change of safes was well 
known to the defendant and its agents; and that it was mutually agreed between 
the plaintiff and defendant that such change of safes was approved by the defend- 
ant, and that such approval should be noted on such policy. : : 

In the sixth paragraph of its complaint the plaintiff alleges that the said policy 
of insurance as prepared and written by defendant also contained in item No. 14 
thereof the statement: . / 

“The assured has not sustained any loss or damage, nor received indemnity 
for any loss or damage, by burglary, theft, or larceny within the last five years, 
except as herein stated: ‘No exception.’ ” 7 

In the seventh paragraph of its complaint the plaintiff alleges that the said 
words, “No exception,” at the end of said item No. 14, were inserted in said policy 
and schedule in violation of the terms of the agreement between the parties, and 
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in violation of the direction given by plaintiff to defendant’s agent in regard to 
the issuance of said insurance, and contrary to the instruction given by the plain- 
tiff to the said defendant’s agent, and were inserted by mistake on the part of both 
plaintiff and defendant, or by mistake on the part of plaintiff, and, if not mistake 
on the part of the defendant, then the defendant, with intent to defraud the plain- 
tiff, caused the said words to be inserted in said policy, and that no such warranty 
or answer was given by this plaintiff, but that, on the contrary, this plaintiff notified 
the defendant and its agent that within the said period of five years a small loss 
had been sustained by burglary, theft, or larceny from a place of business owned 
or controlled by plaintiff, but not at its regular place of business, and that 
such facts were well known to the defendant and its agents, and made known b 
this plaintiff at and prior to the time of the issuance of said policy, and that suc 
warranty, forming part of item No. 14, was inserted therein by mistake of all the 
parties hereto, and that said warranty was never, in fact, made by plaintiff. 


Plaintiff further alleges in its complaint that after the issuance of said policy, 
and on the 13th day of December, 1926, and while said policy was in full force 
and effect, the plaintiff sustained a loss by burglary in its said premises occasioned 
by the abstraction of furs and skins, the property of the plaintiff, from the interior 
of said safes located in the plaintiff’s premises, by persons who made felonious 
entry into usch safes by actual force and violence, and of which force and vio- 
lence there were physical marks made on such safes by tools, explosives, chemicals, 
or electricity, and that said safes were damaged by reason of such force and violence 
which damage was caused by the person or persons making such entry into such 
safes, and that the amount of such damage exceeded the sum of $7,717.50; that 
immediately after such loss the plaintiff gave immediate notice thereof to the defend- 
ant, as required by said policy, and proof of loss in accordance with the terms of 
said policy was duly furnished and delivered to the defendant, and that the plain- 
tiff has duly performed all the conditions of said policy and agreement on its part 
to be performed; that more than three months have elapsed since such proofs, and 
that no part of said loss has been paid by defendant. 


Upon such allegations the plaintiff demanded judgment that said policy of 
insurance be reformed and corrected, by inserting in indorsement No. 2 attached 
to said policy a statement that, in addition to changing item No. 3 to the sixteenth 
floor, item No. 8 be corrected, by substituting the name of the new safes used by 
the plaintiff and manufactured by the Laminated Metal Products Company of Cin- 
cinnati, Ohio, and that item No. 14 in the schedule of said policy be reformed and 
corrected by striking out therefrom the words, “No exception,” and by inserting 
therein, “except a small loss at 5902 Fifth Avenue, Brooklyn, New York,” and 
that the plaintiff have judgment against the defendant for the sum of $7,717.50, 
besides interest from December 13, 1926, together with the costs and disbursements 


of the action, and that plaintiff have such other and further relief as may be 
just and proper. 


_ [1] The court at Special Term granted the motion of the defendant and dis- 
missed the complaint, upon the ground that it did not state facts sufficient to con- 
stitute a cause of action. We think the Special Term was clearly in error in 
granting the defendant’s motion, and that the complaint stated facts entitling the 
plaintiff to a judgment reforming said policy of insurance as demanded in the 
complaint, and that the plaintiff, under the allegations of the complaint, would be 
entitled to recover the amount of its loss. Similar relief to that sought by plain- 
tiff in this action for the reformation of the policy of insurance issued by defendant 
has been frequently granted by the courts for a mutual mistake in the preparation 
of the contract of insurance, or by reason of mistake on the part of the insured 
and active or constructive fraud on the part of the insurer. Hay v. Star Fire Ins. 
Ga. 77 N. Y. 235, 33 Am. Rep. 607; Le Gendre v. Scottish Union & National 
Ins. Co., 95 App. Div. 562, 88 N. Y. S. 1012; Mead v. Saratoga & Washington 
Fire Ins. Co. 81 App. Div. 282, 80 N. Y. S. 885; affirmed 179 N. Y. 537, 71 N. E. 
1134; Schuessler v. Fire Insurance Co., 103 App. Div. 12, 92 N. Y. S. 649; Ulman 
v. Equitable Life Assurance Society, 161 App. Div. 708, 146 N. Y. S. 696; Houlden 
v. Farmers’ Alliance Co-op. Fire Ins. Co., 188 App. Div. 734, 177 N. Y. S. 286. 

_In Hay v. Star Fire Ins. Co., supra, the plaintiff brought action to reform a 
Policy of insurance after loss. The Star Fire Ins. Company had issued previous 
Msurance containing no subrogation clause. The plaintiff, Hay, requested a renewal 
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policy for an increased amount, and in the renewal policy issued by defendant there 
was inserted a subrogation clause, without any knowledge on plaintiff’s part until 
after the fire occurred. The court directed a reformation of the policy by striking 
out the subrogation clause, and held that the defendant acted in bad faith in chang. 
ing the terms of the policy, and that it was its duty to prepare the contract in 
accordance with the agreement with the insured, and that in materially changing 
the terms of the contract the defendant was guilty of fraud, and that equity would 
reform the contract to conform to the agreement of the parties. 

In Le Gendre v. Scottish Union & National Ins. Co., supra, the policy renewed 
by the defendant was stated to cover the building of the insured on the “southerly” 
side of the road, whereas the property intended to be covered was on the “northerly” 
side of the road. Plaintiff contended that it was the intention of the parties that 
he should be insured on his house on the northerly side of the road, and that 
the word “southerly” was inserted in the policy through an inadvertence. The 
court directed a reformation and a recovery under the policy, the court holding 
that the defendant knew of the true location of the plaintiff’s house, and notwith- 
standing such knowledge described its location erroneously, and was guilty of fraud 
requiring a reformation of the policy. In that case the court further held that, even 
assuming the defendant intended to act in good faith and did not know of the 
location of the property, then there was a mutual mistake in describing its location. 

In Mead v. Saratoga & Washington Fire Ins, Co., supra, the policy described 
the premises as occupied as a dwelling. In fact the premises were occupied as a 
meat market. A loss occurred, which the defendant refused to pay, and the 
plaintiff sued to reform the policy, and the court granted the relief sought. 

In Schuessler v. Fire Ins. Co. supra, the policy contained a warranty that 
the building covered was occupied exclusively for dwelling purposes by not more 
than two families. As a matter of fact the premises were occupied by five families. 
A loss occurred, and the insured brought action to reform the policy, and was 
granted the relief sought; the court holding that the warranty was inserted through 
inadvertence and mistake, and without the knowledge or consent of the plaintiff. 
In that case the Appellate Division was affirmed by the Court of Appeals in 185 
N. Y. 578, 78 N. E. 1112. 

A comparatively recent case passing through this court was that of Ulman v. 
Equitable Life Assurance Society, supra, which was an action to reform a policy 
of life insurance. The policy was intended to be issued for the sole benefit of 
the wife of the assured. In preparing the policy the company made the same 
payable to her husband, in case he survived. Reformation was granted, although 
there was no finding of fraud or mutual mistake on the part of both parties. The 
court held that it was not necessary under the circumstances of that case, holding 
that disobedience by the insurer of the plaintiff’s directions constituted a con 
structive fraud. 

The complaint before us, comes directly within the cases cited, particularly 
Mead v. Saratoga & Washington Fire Ins. Co., supra, holding that the insurance 
company would not be permitted to avoid a policy upon the ground that the insured 
failed to notify it of certain facts of which the policy required notice, where the 
company or its agent had full knowledge of those facts at the time of issuing the 
policy. In the complaint before us it is alleged that the company had knowledge 
of the change of the safes and of the occurrence of the prior burglary loss. 

The complaint also comes directly within the decision in Ulman v. Equitable 
Life Assurance Society, supra, in that this complaint alleges disobedience on the 
part of the defendant and its agents in violating the instructions and_ directions 
of the plaintiff, and fraud on the part of the defendant. The allegation of the 
complaint is clear and specific that the plaintiff no longer owned the two old Hall 
safes, but had procured new Laminated Metal Products Company safes, and that 
the defendant knew of such substitution, and that the defendant was requested 
by plaintiff to cover accordingly, and that the defendant did agree to do so; that 
the change of safes was approved by defendant, and that such approval would be 
noted on the new policy to be issued. Plaintiff further alleges in its complaint 
that the facts as to the prior burglary loss were made known to the defendant, 
but that despite such information, and in disobedience to the instructions of the 
plaintiff, the defendant inserted a warranty that there had been no previous burglary 
boss. Thus the complaint clearly alleges knowledge of the true facts, and agreement 
to draw the policy in accordance with the facts, and disobedience of the instruc- 
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tions of the plaintiff and the agreement of the defendant, amounting to mistake 
or fraud. Under such circumstances, we think the plaintiff clearly would be entitled 
to obtain a reformation of the policy and a recovery of the amount of the loss. 

A recent case passing through this court was that of Castellano v. American 
Ins. Co., 222 App. Div. 169, 225 N. Y. S. 305. In that case the action was brought 
by a trustee in bankruptcy. The policy issued by the defendant covered a brick 
building wherein the bankrupts had their store. They did not own the building, 
but did own the stock of merchandise therein. The evidence showed that they 
instructed their broker to cover their merchandise, and that the broker requested 
the defendant to issue a policy as a renewal of a previous policy covering mer- 
chandise and which had been canceled. This court held, Mr. Justice Proskauer 
writing, that the bankrupts did not own the realty, and that there was, no possible 
reason for the procurement by them of the insurance policy thereon; that they 
instructed their broker to procure the issuance of a policy covering merchandise, 
and that the broker in turn requested the defendant’s agent to issue such policy 
as a renewal. This he failed to do, but covered the brick block wherein the mer- 
chandise of the insured was located. This court held in that case that the plain- 
tiff was entitled to a reformation of the policy of insurance, so as to cover the 
merchandise intended, and reversed the judgment of the Trial Term, dismissing 
plaintiff’s complaint. 

In the Castellano Case the plaintiff had no brick block, and there was no 
reason for procuring an insurance policy thereon. In the case at bar the plaintiff 
had no Hall safes, and there was no reason to longer cover them. In the recent 
case of Schenectady Varnish Co. v. Automobile Ins. Co., 127 Misc. Rep. 751, 217 
N. Y. S. 504, the court reformed a policy of theft insurance erroneously issued 
to an individual, instead of a corporation, which had acquired the property. The 
insurance company was notified of the change, and agreed to issue the policy in 
the name of the corporation, which had acquired the automobile. The insurance 
company, however, failed to do so, and renewed the policy in the name of the 
individual as owner. Subsequently, on claim being made by the corporation, the 
insurance company repudiated the policy; but the court held that the proof not 
only justified, but required, the reformation of the policy, and that the fault was 
entirely that of the company in not writing the policy as it had agreed. Mr. Justice 
Heffernan, writing in that case, at page 754 (217 N. Y. S. 507), said: 


“A policy of insurance is subject to reformation, because of fraud or mistake, 
by a court of equity in a proper case, so as to conform to the actual agreement. 
This should be so to prevent injustice. Of course, it is not permissible, under the 
guise of reformation, to make a new contract for the parties. It was the duty of 
the defendant in this case to issue a valid policy of insurance, correctly stating 
the name of the owner of the car. Its failure to do so is either the result of 
a mistake or is tantamount to fraud on its part. A court of equity should not 
listen to its plea to be relieved from liability under such circumstances. To do so 
is to encourage unjust and unrighteous defenses.” 


_ [2] I think the language of Justice Heffernan, above quoted, is peculiarly ap- 
plicable to the facts as disclosed by the complaint before us, and that the defendant 
should not be permitted to escape from responsibility arising from its mistake or 
fraud in the preparation of its policy. In the case at bar the plaintiff alleges that 
the defendant was notified as to the actual facts, and after receiving knowledge 
with reference thereto prepared the policy entirely different from that agreed upon. 
The fraud of the defendant need not be such as would form the basis of an action 
at law. Its disregard of the plaintiff’s instructions and its failure to prepare the 
policy as it had agreed constitute in law constructive fraud justifying a reforma- 
tion of the policy. Ulman v. Equitable Life Assurance Society, 161 App. Div. 708, 
146 N. Y. S. 696. In Williams v. North German Ins. Co., 24 F. 625, the Circuit 
Court of Appeals, at page 626, said: 


“Where an instrument fails to represent what both parties intended to have 
it represent, and one party had drawn up the instrument, and the other party 
merely accepted it, and the fault was on the part of the party drawing up the 
instrument, it can be reformed. It would be a harsh rule if a person applying to - 
an insurance agent, who is supposed to know the legal value of the language used 
in such policies, which he is drawing up every day, and who is supposed to know 
exactly what is desired, if that agent fails to do that which was intended, it would 
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be harsh to say that the instrument shall not be reformed, and that Chancery shall 
not give relief.” 

{3] The fraudulent intent need not be proven in an equity action, while at 
law such intent must be established. Squires v. Thompson, 73 App. Div. 552, 76 
N. Y. S. 734, affirmed 172 N. Y. 652, 65 N. E. 1122. 

[4] The respondent contends that by receiving and retaining the policy in suit 
the plaintiff waived any objection thereto. Such we think is not the rule of law. 
Albany City Savings Bank v. Burdick, 87 N. Y. 40; Hay v. Star Ins. Co., 77 N. Y. 
235, 33 Am. Rep. 607; Bidwell v. Astor Mutual Ins. Co., 16 N. Y. 263. In 2 Cooley’s 
Briefs on Insurance (2d Ed.) p. 1446, that text-writer says: 


“The weight of authority favors the proposition that the issuance of the policy 
or the preparation of the application with a clause varying from the intention of 
the parties will itself entitle the insured to a reformation, though the mistake could 
have been discovered by a perusal of the contract itself. Thus, in Equitable Safety 
Ins. Co. v. Hearne, 20 Wall. 494, 22 L. Ed. 398, affirming 11 Fed. Cas. 965, No. 6,299, 
it was, said that the insured had a right to assume that the policy would accurately 
conform to the preliminary agreement by letter, and to rest confidently to that 
belief. The theory, as shown by Hay v. Star Fire Ins. Co., 77 N. Y. 235, 240, 33 
Am. Rep. 607, is that that party whose duty it is to prepare a written contract 
in accordance with a previous agreement, and who prepares one materially chang- 
ing the agreement, and delivers it as in accordance therwith, commits a fraud 
against which quity will give relief.” 

And at page 1445 the same text-writer says: 


“The mistake of insured, as before pointed out, almost invariably consists in 
the active or passive execution of the contract not conforming to his intention; 
but the defendant often insists that the very acceptance and retention of this con- 
tract constitutes such laches as will prevent complainant from securing the relief 
demanded. It is evident, however, that the fraud of the underwriter consists in 
inducing the very thing which is relied on as constituting laches; that is, accepting 
the contract containing a variant provision.” 


The appellant cites the cases of Satz v. Massachusetts Bonding & Ins. Co., 243 © 
N. Y. 385, 153 N. E. 844, Kwiatkowski v. Brotherhood of American Yeomen, 243 
N. Y. 394, 153 N._E. 847, and Metzger v. Etna Ins. Co., 227 N. Y. 411, 125 N. E. 
814, in support of its position. Neither of the cases reported in 243 N. Y. was 
brought in equity to reform the contract. Both were actions at law, and no equitable 
relief was demanded. The court held that parol evidence was not admissible to 
vary the terms of written contracts, where no reformation was demanded. In the 
Kwiatkowski Case the court specifically pointed out the failure to ask for reforma- 


tion of the contract. In the Metzger Case there was no agreement proven as to the 
issuance of the policy. 


In the case at bar the parties agreed that new safes were to be substituted 
and the defendant approved of the change of safes, but, according to the allegations 
of the complaint, failed to note such approval, or to cover the new safes. There 
was also an agreement as to the prior loss by burglary, which was disclosed to 
the defendant, and no warranty such as was contained in the policy was given 
by the plaintiff. The facts here are entirely distinguishable from those in the 
Metzger Case. As in the case of Pindar v. Resolute Fire Ins. Co., 47 N. Y. 114, 
relied upon by respondent, the action was not to obtain reformation of the policy, 
but was an action at law upon the policy as written, and in Maher v. Hibernian Ins. 
Co., 67 N. Y. 283, the Court of Appeals said, at page 289: 

“The plaintiff [in the Pindar Case], having taken the contract in the form of 
words in which it now appears, cannot, im an action at law, vary its purport by 
parol evidence and prove that it does not mean what it says.” (Italics are the 
writer’s. ) 

[5] The cause of action set forth in plaintiff's complaint before us is not at 
law, but in equity, for the reformation of the policy of insurance issued by the 
defendant based upon mistake or fraud.: We are therefore of the opinion that, 
assuming the truth of the allegations of plaintiff's complaint, as we must, sufficient 
facts are therein alleged to justify a reformation of the policy of insurance issued 
by defendant and a recovery by the plaintiff thereon of the amount of its loss. 


The order appealed from should be reversed, with $10 costs and disbursements, 
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and defendant’s motion denied, with $10 costs, with leave to defendant to serve 
an answer upon payment of said costs. 

Order reversed, with $10 costs and disbursements, and motion denied, with 
$10 costs, with leave to the defendant to answer within twenty days from service 
of order upon payment of said costs. Order filed. All concur. 
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MISCELLANEOUS 


STATE ex rel. SPILLMAN, Atty. Gen., v. FEDERATED 
MERCHANTS MUT. INS. CO. (No. 26260.) 
Supreme Court of Nebraska. May 28, 1928. 

219 Northwestern Reporter 847. 

(Syllabus by the Court.) 

1. STATUTES—GENERALLY LEGISLATIVE ACTS WILL BE HELD TO 
OPERATE PROSPECTIVELY UNLESS CONTRARY INTENT IS 
CLEARLY DISCLOSED. 

It is a general rule that legislative acts will be held to operate prospectively 
and not retrospectively, unless a contrary intent or purpose is clearly disclosed. 
(For other cases, see Statutes, Dec. Dig. § 263.) 


2. INSURANCE—STATUTE PRESCRIBING CLASSES OF INSURANCE 
WHICH COMPANIES MAY BE FORMED TO TRANSACT HELD TO 
ACT PROSPECTIVELY ONLY; STATUTE PRESCRIBING CLASSES 
OF INSURANCE WHICH COMPANIES MAY BE FORMED TO TRANS- 
ACT HELD NOT TO LIMIT CLASSES OF INSURANCE WHICH PRE- 
VIOUSLY EXISTING LAWFULLY ORGANIZED COMPANY WAS AU- 
THORIZED TO WRITE (COMP. ST. 1922, §§ 7814 [subds. 1, 6, 8, 12], 7816, 
AS AMENDED BY LAWS 1925, c. 124). 

Section 7816, Comp. St. 1922, as amended by chapter 124, Laws 1925, prescribing 
the classes of insurance which insurance companies may be formed to transact, 
construed, and held to act prospectively and not retrospectively, and not to limit 
the classes of insurance which a previously existing, legally organized company 
was authorized to write. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


Appeal from District Court, Lancaster County; Shepherd, Judge. 

Quo warranto by the State, on the relation of O. S. Spillman, Attorney General, 
to oust the Federated Merchants’ Mutual Insurance Company from exercising certain 
powers. From a judgment of dismissal, the relator appeals. Affirmed. 

O. S. Spillman, Attv. Gen., and T. J. McGuire, of Omaha, for appellant. 

Roy B. Ford and Hall, Cline & Williams, all of Lincoln, for appellee. 

Heard before Goss, C. J., Rose, Dean, Good, and Thompson, JJ., and Landis, 
District Judge. 

p, J. This is an action in quo warranto, instituted by the attorney general, 
in the name of the state, to oust the defendant from exercising in this state powers, 
which it claims, of writing certain kinds of insurance. To the petition defendant 
interposed a demurrer, which was sustained. Relator elected to stand upon his 
petition, and the action was dismissed. Relator has appealed. 

In the petition it is alleged that the respondent is a mutual insurance company, 
organized under and by virtue of the laws of the state in conformity with chapter 
45, Laws 1897, and acts amendatory thereto, and that it is engaged in writing 
the classes of insurance under subdivisions 1, 6, 8, and 12, of section 7814, Comp. 
St. 1922, as amended by chapter 124, Laws 1925; that, pursuant to the provisions 
of section 7816, Comp. St. 1922, as amended by said chapter 124, it is unlawful 
oh the respondent to engage in all of the lines of insurance in said several sub- 

ivisions. 

Said section 7814, as amended, authorizes the formation of insurance companies 
to transact 14 distinct classes of insurance, each class being especially described in 
the corresponding number of subdivisions of the section. Section 7816, Comp. 
St. 1922, as amended by said chapter 124, provides: : 

“No company shall be formed for the purpose of engaging in any other kinds 
of insurance than that specified in some one of the subdivisions of section 1 of 
this article [7814, as amended], or more kinds of insurance than are specified in a 
single subdivision, except that a company may be formed: 

“1. For the purpose specified in subdivisions one and twelve; or 

“2. For the purposes specified in subdivisions two and three; or 

“3. For any or all the purposes specified in subdivisions three to fourteen, both 
inclusive, except subdivision ten.” 

It will be observed that there is no combination of classes of insurance under 
which an insurance company may be formed for writing insurance specified in sub- 
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divisions 1, 6, 8, and 12, and, if this were the statute under which the insurance 
company was formed or organized, clearly it would not be authorized to transact 
all the classes of insurance specified in said subdivisions 1, 6, 8, and 12. It might 
be organized and transact business, under the first paragraph, for the purpose of 
carrying on the classes of business specified in subdivisions 1 and 12, or, under the 
third paragraph, for carrying on the classes of business specified in subdivisions 
6,8 and 12. There is no averment in the petition as to when the respondent com- 
pany me formed, nor what classes of insurance it might lawfully write when or- 
nized. . 

The Legislature of 1925 passed another act, known as chapter 126, Laws 
1925, which amended section 7816, Comp. St. 1922, and contained an emergency 
clause by which the act went into effect on March 31, 1925. Section 7816, as by 
this act amended, in so far as applicable to the case in hand, is as follows: 

“No company shall be formed for the purpose of engaging in any other kinds 
of insurance than that specified in some one of the subdivisions of section 1 of 
this article [section 7814, Comp. St. 1922], or more kinds of insurance than are 
specified in a single subdivision, except that a company may be formed: 

“1. For the purpose specified in subdivisions one and twelve; or, 

“2, For the purposes specified in subdivisions two, three and five; or, 

“3, For any or all the purposes specified in subdivisions three to fourteen, both 
inclusive, except subdivision ten; or a mutual company may be formed for any or 
all of the purposes specified in subdivisions one, six, eight and twelve.” (Italics 
ours. ) 

Chapter 126, Laws 1925, was in force from and after March 31, 1925, until, at 
least, the taking effect of chapter 124, Laws 1925, By the express provisions of 
the third paragraph of section 7816, as amended by chapter 126, Laws 1925, mutual 
insurance companies were authorized to be formed for any or all the purposes speci- 
fied in subdivisions 1, 6, 8, and 12. It will thus be seen that from and after March 31, 
1925, until, at least, the taking effect of chapter 124, Laws 1925, which became effec- 
tive three months after the adjournment of that session of the Legislature, the respon- 
dent was authorized to engage in all of the lines of business which, it is averred in 
the petition, it is writing. The parties to the action argue, and seek to have the court 
determine, whether chapter 126, Laws 1925, is repugnant to and inconsistent with the 
provisions of chapter 124, Laws 1925, and, if so, whether chapter 124, which was 
passed subsequent to chapter 126, operates to repeal chapter 126, in so far as they 
are in conflict. We do not think it necessary to determine this question, because it 
is not properly presented by the record before us. 

[1, 2] It will be observed that the language of section 7816, Comp. St. 1922, 
as amended by chapter 124, Laws 1925, does not purport to restrict an existing in- 
surance company in the lines of business which it may write, but has reference to 
companies formed under the law. It is a general rule that statutes will act pros- 
pectively and not retrospectively, unless a contrary intent or purpose is clearly 
disclosed. State ex rel. City Water Co. v. City of Kearney, 49 Neb. 337, 70 N. W. 
255; McIntosh v. Johnson, 51 Neb. 33, 70 N. W. 522; Commercial Bank of St. 
Louis v. Eastern Banking Co., 51 Neb. 766, 71 N. W. 1024; Sharpe v. Grand Lodge, 
A. O. U. W., 108 Neb. 193, 188 N. W. 100, 189 N. W. 176, There is nothing in 
the statute which indicates any intent or purpose that it should operate retrospec- 
tively. We must hold, therefore, that it was intended to operate only prospectively. 
Such being the case, it would not affect the right of an existing insurance com- 
pany to engage in writing the classes of business which it was, under the previously 
existing law, authorized to write. As already observed, the law, in existence im- 
mediately preceding the time that chapter 124, Laws 1925, became effective, author- 
ized the respondent, being a mutual insurance company, to engage in writing all 
lines of insurance mentioned and described in subdivisions 1, 6, 8, and 12, of section 
7814, Comp. St. 1922. The petition, therefore, fails to show on its face that re- 
spondent was engaged in unlawfully writing any line of insurance. 

_ It follows that the demurrer was properly sustained, and the judgment of the 
district court is therefore 

Affirmed. 
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In re PEOPLE by BEHA, Superintendent of Insurance. In re NORTHERN 
INS. CO. OF MOSCOW. SEVERNOE SECURITIES CORPORA. 
TION v. PHOENIX ASSUR. CO., Limited. 

Supreme Court, Appellate Division, First Department. May 25, 1928. 

229 New York Supplement 285. 

1. INSURANCE—VALIDITY OF RUSSIAN INSURANCE COMPANY’S 
* ASSIGNMENT OF MONEYS DUE UNDER REINSURANCE CON- 

TRACT AND CONFLICT OF TITLE INVOLVING SUPERINTENDENT 

OF INSURANCE, AS LIQUIDATOR, HELD NOT DETERMINABLE IN 

ACTION IN WHICH SUPERINTENDENT NOT PARTY. 

On motion of British insurance company for determination whether state sup- 
erintendent of insurance, as liquidator of domesticated branches of Russian insurance 
company, had anv interest in cause of action alleged in complaint of Russian securi- 
ties corporation against said British company, in which action superintendent was 
not a party, court could not pass on validity of Russian insurance company’s assign- 
ment to securities company of all moneys and damages due to it from British com- 
pany under reinsurance contracts, nor decide conflict of title between securities 
corporation, Russian insurance company and superintendent, as liquidator. 


(For other cases, see Insurance, Dec. Dig. § 26.) 


2. INSURANCE—INSURANCE SUPERINTENDENT’S PRIMARY DUTY, 
AS LIQUIDATOR OF FOREIGN COMPANY IS TO SECURE PAY- 
MENT OF AMERICAN CREDITORS, AND, IF HE HAS SUFFICIENT 
EVES. HE NEED NOT PARTICIPATE IN CORPORATION’S LITI- 

ION. 

Primary dutv of state superintendent of insurance as liquidator of American 
branch of Russian insurance company is merely to secure payment for American 
creditors, and, if he has ample funds to accomplish this purpose, he may, on ap- 
propriate application for instructions, be protected from obligation to take part in 
litigation involving validity of such corporaton’s assignment of moneys due under 
a reinsurance contract and conflict in title in respect thereto. 

(For other cases, see Insurance, Dec. Dig. § 26.) 

Appeal from Supreme Court, New York County. 

In the matter of the application of the People, by James A. Beha, State Super- 
intendent of Insurance, for an order to take possession of the property and conserve 
the assets for the benefit of the creditors of the Northern Insurance Company of 
Moscow, and in the matter of the Severnoe Securities Corporation against the 
Phoenix Assurance Company, Limited, of London, England. From an order, as 
resettled, denying the motion of the Phoenix Assurance Company, Limited, for 
determination whether the Superintendent of Insurance, as liquidator, has any claim 
to or interest in an action or in the causes of action alleged in the complaint of 
the Severnoe Securities Corporation against the Phoenix Assurance Company, Lim- 
ited, and from an order in so far as it denies resettlement of said order, the Super- 
intendent of Insurance and the Phoenix Assurance Company, Limited, appeal. 
Affirmed. 

See, also, —— App. Div. ——, 228 N. Y. S. 106. 


On or about March 5, 1924, the Northern Insurance Company of Moscow, 
Russia, purported to sell, assign, and transfer unto the Severnoe Securities Cor- 
poration all sums of money, premium reserves, and damages due and owing to it 
or thereafter to accrue or to become due to it from the Phoenix Assurance Com- 
pany, Limited, of London, England, immediately following which assignments, Sev- 
ernoe Securities Corporation commenced action against said Phoenix Assurance 
Company, Limited, for damages resulting from breach by said Northern Insurance 
Company, of certain reinsurance agreements. 

Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Proskauer, 


Alfred C. Bennett and John M. Downes, both of New York City (Clarence 
C. Fowler, of New York City, of counsel), for appellant Superintendent of In- 
surance. 

Barry, Wainwright, Thacher & Symmers, of New York City (Herbert Barry, 
of New York City, of counsel, and Gardner D. Howie, of New York City, on 
the brief), for appellant Phoenix Assur. Co., Limited. 
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Bonynge & Barker, of New York City (Robert J. Sykes, of New York City, 
of counsel), for respondent Severnoe Securities Corporation. 

Per CurraM. [1, 2] The court, on this motion, cannot pass upon the question 
of the validity of the assignment to the Severnoe Securities Corporation or decide 
a conflict of title between that corporation, the Northern Insurance Company of 
Moscow, and the superintendent of insurance as liquidator. If the superintendent 
of insurance, as liquidator, claims an interest in this litigation, he may safeguard 
his interest by accepting the suggestion of plaintff’s attorneys that he be made a 
party to the record. The primary duty of the superintentent of insurance is merely 
to secure payment for American creditors. If he has ample funds to accomplish 
this purpose, he may, upon appropriate application for instructions, be protected 
from the obligation to take part in this litigation. That instruction could be given 
without reference to the voluminous and complicated controversy existing between 
this defendant and the other parties. If the superintendent of insurance desires 
such instructions, it is his duty in the first instance to make application therefor, 
with a succinct statement of the present financial situation and of his opinion as 
to the necessity for further reducing contested choses in action to judgment. The 
orders should be affirmed, with $10 costs and disbursements. 

Orders affirmed, with $10 costs and disbursements. 


In re PEOPLE, by BEHA, Superintendent of Insurance. 
In re SECOND RUSSIAN INS. CO. 
Supreme Court, Appellate Division, First Department. June 8, 1928. 
229 New York Supplement 554. 

1. INSURANCE—ORDER THAT FOREIGN CREDITORS’ ACTIONS 
AGAINST FOREIGN INSURANCE COMPANY RETAIN PLACE ON 
CALENDAR HELD INCONSISTENT WITH ORDER THAT LIQUIDA- 
TOR PREPARE PLAN FOR GENERAL DISTRIBUTION OF ASSETS. 
Order directing state superintendent of insurance, as liquidator of Russian 

insurance company, to.prepare a general plan for distribution of company’s surplus 

assets held to involve determination of claims of foreign creditors in litigation in 
state courts; hence order directing that actions by foreign creditors retain their 
place on calendar and proceed to trial will be reversed, as inconsistent with any 
such plan, if it is designed to be inclusive of all claims. 

(For other cases, see Insurance, Dec. Dig. § 21.) 


2. INSURANCE—SUPERINTENDENT OF INSURANCE, AS LIQUIDATOR 
OF FOREIGN INSURANCE COMPANY, IS NOT NECESSARY OR 
PROPER PARTY TO CREDITORS’ ACTION. 

_ State superintendent of insurance, as liquidator of foreign insurance company, 

is ancillary receiver only, and is not authorized to pass on foreign claims, and is 

therefore not a necessary or proper party to such creditors’ action. 

(For other cases, see Insurance, Dec. Dig. § 21.) 

Proskauer, J., dissenting in part. 

Appeal from Special Term, New York County. 

In the matter of the application of the People of the State of New York, by 
James A. Beha, State Superfintendent of Insurance, for an order to take possession 
of the property and conserve the assets for the benefit of the creditors of the 
Second Russian Insurance Company, and the interests of its policy holders, credi- 
tors, stockholders, and the public. From so much of an order denying a motion 
for appointment of a receiver as modifies injunctions in a previous liquidation 
order, by vacating a stay and permitting trial of certain actions against the Second 
Russian Insurance Company, joining receivers and the Superintendent as defendants 
therein, and enjoining receivers from allowing funds of the insurance company 
to go outside of the state, except funds in excess of $300,000, and granting execu- 
tion on any judgments recovered in said actions, the Superintendent appeals. From 
so much of said order as authorizes Messrs. Bonynge & Barker to represent the 
Second Russian Insurance Company, Albert Massey appeals. Order, so far as 
appealed from by Superintendent, as liquidator, reversed, with $10 costs and dis- 
bursements to said appellant, and motion to modify order of May 22, 1925, denied. 

rder, so far as appealed from by Albert Massey individually, affirmed. 

1 Argued before Dowling, P. J., and Finch, McAvoy, Martin, and Proskauer, 
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Alfred C. Bennett and John M. Downes, both of New York City (Clarence 
C. Fowler, of New York City, of counsel), for appellant Superintendent of Insur- 
ance. 

Michael S. Gleason, of New York City (Albert Massey, of New York City, 
of counsel), for appellant Massey. 

Bonynge & Barker, of New York Cty (Robert J. Sykes, of New York City, 
of counsel, and William H. Harding, of New York City, on the brief), for re- 
spondents Second Russian Ins. Co. and Bonynge & Barker. 

William B. Devoe, of New York City (Hartwell Cabell, of New York City, of 
counsel, and Milton B. Ignatius and Blaine F. Sturgis, both of New York City, on 
the brief), for respondents Hamburg Ins. Co., and Behre, and others. 

McAvoy, J. This order, made at Special Term, Supreme Court, New York 
County, modified a general stay contained in the liquidation order in these pro- 
ceedings, entered on May 22, 1925, so as to permit certain creditors to proceed 
with actions pending in the Supreme Court against the Second Russian Insurance 
Company. It provided: 

(1) That the motion to modify the injunction order of May 22, 1925, is granted 
to the extent hereinafter indicated, and the motion for the appointment of a receiver 
is denied, on the ground that receivers have heretofore been appointed (by Mr. 
Justice Valente, December 5, 1927). 

(2) That the Behre and Hamburg actions versus Second Russian Insurance 
Company retain their place upon the calendar and proceed to trial, to and includ- 
ing the entry of judgment, and that the receivers of the Second Russian Insurance 
Company, Hon. Robert F. Wagner and James F. Cavagnaro, and James A. Beha, 
as superintendent of insurance of the state of New York, be joined as defendants 
in the same, 

(3) That the receivers and the superintendent of insurance and their succes- 
sors be enjoined from transmitting or causing to be transmitted to without the 
state of New York any money, property, or funds, except so much as exceeds the 
sum of $300,000 of such assets in this state. uF 

(4) That in the event of'a recovery of judgment by either of said plaintiffs 
application may be made to issue execution upon the same or for other relief, 
and 


(5) That Albert Massey, Esq., was authorized to and does represent the Sec- 
ond Russian Insurance Company in the actions entitled “Ernest Behre et al. v. 
Second Russian Insurance Company” and “Hamburg Insurance Compay v. Second 
Russian Insurance Company,” and that Messrs. Bonynge & Barker are authorized 
to and represent the Second Russian Insurance Company in the above-entitled pro- 
ceeding and on this motion. 


The stiperintendent of insurance. has appealed from the above provisions of the 
order numbered 1, 2, 3 and 4, except so much’of No. 1 as denies the appointment 
of a receiver, and Albert Massy, Esq., has appealed from so much of provision 
No. 5 as determines that Messrs. Bonynge & Barker are authorized to and repre- 
sent Second Russian Insurance Company in the above-entitled proceeding and on 
this motion. 


[1] We think that our recent order, reversing the appointment of receivers 
and providing for the presentation at Special Term of a general plan for the dis- 
tribution of the surplus assets of the Second Russian Company now in the hands 
of the superintendent of insurance, involves the determination of the claims of 
foreign creditors in litigation in our courts, and any determination of such claims 
under any plan should not be embarrassed by continuance of litigations which 
may preclude their inclusion therein. The direction of the present order that the 
two stated actions retain their place upon the calendar and proceed to trial will 
clearly be inconsistent with any such plan, if it is designed to be inclusive of all 
claims to the fund. Such provision should therefore be reversed. 


[2] We conclude too, that the making of the superintendent a party to said 
actions is improper, since such officer is, when liquidating a foreign insurance com- 
pany, an ancillary receiver only, and not authorized to pass upon foreign claims. 
He cannot, therefore, be considered a necessary or proper party to a law action. 
Matter of People (City Equitable Fire Ins. Co., Limited, of London, England), 
238 N. Y. 147, 156, 144 N. E. 484; Matter of People, by Beha (Second Russian 
Ins. Co.), 244 N. Y. 606, 607, 155 N. E. 916. 
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[3] Our prior decision, 219 App. Div. 46, 219 N. Y. S. 366, and the dismissal 
by the Court of Appeals of the appeal taken as a matter of right, 244 N. Y. 606, 
155 N. E. 916, and the subsequent denial by this court of the motion to reargue 
or for leave to appeal to the Court ofAppeals, 219 App. Div. 825, 220 N. Y. S. 904, 
are res adjudicata against the plaintiffs in the law actions by Hamburg Insurance 
Company and Behre et al., and those decisions require a reversal of that part of 
the order appealed from which modifies the injunctions contained in the order of 
May 22, 1925, and grants leave to the plaintiffs to proceed to the trials of their 
actions and-the entry of judgments. 

We must rule likewise that the order appealed from, in so far as it joins 
the receivers as parties defendant in the action, and in so far as it enjoins the 
receivers from transmitting the surplus outside of the state of New York, should 
be reversed, as the order appointing such receivers has been reversed. Besides, 
the order appealed from should be reversed, in so far as it grants leave to apply for 
leave to issue execution upon any judgment recovered in the two suits, supra, 
because such provision falls with the reversal of the order permitting the prosecu- 
tion of the suits. That part of the order appealed from, in so far as it enjoins 
the superintendent of insurance from transmitting funds of the Second Russian 
Insurance Company outside the state, exceeding the sum of $300,000, should also 
be reversed, because these creditors have no lien at law or by judgment against 
these funds. They are mere claimants, not judgment creditors, and wherever the 
funds are transmitted by the superintendent under the law, whatever rights, if any, 
these suitors have will follow them. 

As to the appeal by Albert Massey, Esq., we think that the vexed situation 
involved as to the proper appearance was reasonably solved below, and therefore 
the order should be. affirmed in that respect. 


The order, in so far as appealed from by the superintendent of insurance, is 
reversed, in so far as it modifies the injunctions contained in the order of May 
22, 1925, and grants leave to the plaintiffs in the two actions mentioned to proceed 
to the trial of their actions and the entry of judgment, in so far as it joins the 
receivers and the superintendent of insurance in the actions, in so far as it enjoins 
the receivers and the superintendent of insurance from transmitting outside of the 
state and to others any surplus money, property, or funds of the Second Russian 
Insurance Company, except such as exceeds the sumj of $300,000 of its assets in 
this state, and in so far as it grants leave to apply for leave to issue execution 
upon any judgment recovered iri the two suits, with $10 costs and disbursements 
to the appellant superintendent of insurance, and the motion to modify the order 
of May 22, 1925, denied. The order, in so far as it is appealed from by Albert 
Massey, is affirmed. 

Order, so far as appealed from by the superintendent of insurance of the state 
of New York, as liquidator, etc., reversed, with $10 costs and disbursements to 
the said appellant, and motion to modify order of May 22, 1925, denied. Order, 
so far as appealed from by Albert Massey, individually, etc., affirmed. 

Dowling, P. J., and Finch and Magtin, JJ., concur. 

ProsKAUER, J. (dissenting). While I agree to the modification of the order 
in some of its details, I dissent from the reversal, The respondents assert a cause 
of action against the Second Russian Insurance Company. Their claim is not 
Provable in the liquidation proceeding because they are nonresidents. They are 
stayed from prosecuting to judgment their claim in a separate action by an injunc- 
tion contained in the liquidation order. Their application for a modification of 
the injunction was denied in Matter of Second Russian Ins. Co., 219 App. Div. 
46, 219 N. Y. S. 366. The Court of Appeals dismissed an appeal from the order 
of this court on the ground that the determination involved merely the exercise 
of a discretion. Matter of People, by Beha, 244 N. Y. 606, 155 N. E. 916. It intim- 
ated, however, that at some future time, “after the payment of all domestic credi- 
tors,” the superintendent of insurance “must turn over the funds to the persons 
entitled to them. We do not attempt at this time to say how this shall be done, 
nor to suggest what proceedings in equity may be taken to compel a proper dis- 
tribution of these funds ratably to all creditors, or, if none, for their return to 
the corporation or its stockholders.” Almost two years have elapsed since that 
order was made, and respondents have endeavored in every conceivable form of 
application to be advised by the courts in what manner they will be permitted to 
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litigate their claim. The present application is denied, on the ground that our 
former decision was res adjudicata, and on the further ground that the respondents 
may secure ample relief through the remedy suggested in Matter of People, by 
Beha, —— App. Div. ——, 228 N. Y. S. 106. | 

I cannot see how the denial of a motion in the exercise of discretion in 1926 
is res adjudicata on this motion. The facts alleged on this motion are different 
from those set forth on the prior application. Moreover, it has become increasingly 
apparent that the predicament of the respondents should be a’ potent incentive to 
a judicial determination of what their course should be. 

The majority opinion suggests that the decision in Matter of People, by Beha, 
—— App. Div. ——, 228 N. Y. S. 106, justifies the denial of this motion. That 
opinion remits the proceedings to the Special Term, “to be disposed of in connec- 
tion with the adoption of an adequate plan for a just and final disposition,” but 
still fails to indicate to the Special Term what its action should be, for the reason 
that “the superintendent of insurance contemplated: submitting a plan” —— the 
nature of which is not stated. So far in the course of this litigation he has not 
only submitted no plan, but he has definitely refused to take any positive position. 
Matter of People, by Beha, —— App. Div. ——, decided May 25, 1928. The time 
has now come, in my opinion, when it is the duty of the courts to grapple with 
this situation and make some specific determination. 

I can see no possible objection to a modification of the injunction contained 
in the liquidation order to permit these respondents to assert their claim by suit. 
The superintendent of insurance has in his possession nearly half a million dollars 
over and above what is required to respond to all claims provable before him against 
the fund in his hands. The state of New York has no interest in the disposition 
of this surplus, save to see that it goes to parties legally entitled to it. No con- 
sideration of public interest exists to move the court to debar these creditors from 
prosecuting their claim to judgment. Such a right would in no wise interfere with 
the possession of the fund by the liquidator. 

While the injunction against the superintendent of insurance restraining him 
from transmitting the surplus outside of the state is too broad, it should issue to 
the extent of requiring him to hold this surplus until further order of the court, 
made upon notice to the attorneys for the claimants. Thus, when the superintendent 
is ready to pay over the money, the court can hear the claim of these respondents 
in the light of the situation as it exists. All that is immediately required is that 
the respondents be allowed to prosecute their action. This they can do with no 
embarrassment whatever to the superintendent of insurance or to the rights of any 
New York creditor. 


SOUTHERN HOME INS. CO. v. HARDIN. (No. 12458.) 
Supreme Court of South Carolina. June 4, 1928. 
143 Southeastern Reporter 544. 

2. INSURANCE—INSURANCE COMPANY, SUING AGENT FOR PREMI- 
UMS COLLECTED, WAS ENTITLED TO AMEND COMPLAINT TO 
AMPLIFY DEMAND FOR ACCOUNTING. ; 
Insurance company, suing agent to recover for premiums collected, for which 

agent failed to account, was entitled to amend complaint to amplify its demand for 

an accounting, since the action was for an accounting, and not merely for the 
recovery of money. 

(For other cases, see Insurance, Dec. Dig. § 82.) 

Appeal from Common Pleas Circuit Court of Chester County; J. K. Henry 
and W. H. Townsend, Judges. ‘ 

Action by the Southern Home Insurance Company against Edward H. Hardin. 
From orders refusing plaintiff's motion for a reference and for an amendment of 
the complaint, plaintiff appeals. Orders reversed, and case remanded. 

Wingate Waring, of Columbia, for appellant. 

Hemphill & Hemphill, of Chester, for respondent. 

Cornran, J. This is an appeal from an order of his honor, Judge Henry, refus- 
ing motion of plaintiff for a reference to the master, and an appeal from an order 
of his honor, Judge Townsend, refusing motion of plaintiff for an amendment of 
the complaint. 


The action is for the recovery of $897.73, which the plaintiff alleges to be the 
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balance due to it by the defendant, as shown in an itemized statement of the account 
between the parties, annexed to the complaint,-consisting of 29 typwritten pages 
and more than 1,300 items on both sides. 

The complaint alleges that between January, 1920, and May, 1926, defendant, 
as agent for plaintiff, issued policies of insurance for plaintiff, collected the premi- 
ums therefor, and, after the proper credits for payments made by defendant and 
credits due him as commissions, is by reason thereof indebted to plaintiff for 
the balance in said sum of $897.73; that defendant has not accounted to plaintiff 
for all the funds so collected; and that it is defendant’s duty to account to plain- 
tiff. 

The answer of defendant denies that he is indebted to plaintiff in the amount 
of money alleged in the complaint, or in any amount whatsoever, says that he 
proposes to get up and submit to the court a true statement of the amount between 
the parties, and alleges that he has paid plaintiff more than he should have and 
sets up a counterclaim based on such overpayment in the sum of $300. The answer 
contains this statement: 

“This defendant would further show to the court that he proposes to get up 
and present to the court an itemized statement of all transactions heretofore had 
between the parties hereto; that plaintiff has not fully accounted to this defendant 
for all funds transmitted by defendant to plaintiff; and that it is now the duty 
of plaintiff to render a proper and true accounting of all funds coming into its 
hands from this defendant from 1916 down to this date.” 

The prayer of the answer is: 

“(1) That the complaint herein be dismissed, with costs; (2) that this defend- 
ant have judgment against the plaintiff for the sum of $300, with costs; (3) that 
the plaintiff herein be required to account to defendant for any and all funds col- 
lected by it from this defendant during years 1916 to 1923, inclusive; (4) for such 
other and further relief as may be equitable, proper, and just.” 

On July 20, 1926, plaintiff served notice on defendant of a motion before Judge 
J. K. Henry at chambers for an order of reference on the ground that the cause 
was in equity and was one that should be referred under section 593 of the Code 
of Civil Procedure. This motion was argued before Judge Henry on August 3, 
1926, and was refused in an order, which is as follows: 

“This cause came before me at chambers upon a motion made by the attorneys 
for the plaintiff, Southern Home Insurance Company, of the Carolinas, for gen- 
eral order of reference of all issues of law and fact arising upon the pleadings 
herein. After full argument it appears to me that this is an action at law for the 
recovery of money and it is not properly triable before a referee, but that the same 
should be submitted to a jury. Therefore, on motion of defendant’s attorneys, it 
is ordered that the said motion be and hereby is refused.” 

On October 9, 1926, the plaintiff served notice of a motion to amend the com- 
plaint in greater amplification of its demand for an accounting. This motion was 
heard by his honor, Judge Townsend, who refused it in an order dated November 
16, 1926, holding that “the above-entitled cause be placed upon Calendar 1 as involv- 
ing issues of fact triable by jury.” The plaintiff has appealed from both orders. 

The Order of Judge Henry. 

[1] His refusal of the plaintiff's motion for a reference is not based upon 
the exercise of his discretion but upon the matter of law that the action is “for 
the recovery of money and it is not properly triable before a referee, but that the 
same should bé submitted to a jury.” 

We think that his honor misconstrued the complaint; it is clearly an action 
against an agent for an accounting. The defendant so recognized it in his demand 


for an accounting. 
The Order of Judge Townsend. 

[2] His refusal of the proposed amendment is based upon the same miscon- 
struction. Doubtless his honor considered that he was bound by the previous order 
of his honor, Judge Henry. As that order is held to have been erroneous, it follows 
that this order also must fall. As an action for accounting the plaintiff was clearly 
entitled to the amendment. 

The judgment of this court is that both orders appealed from be reversed; 
that the case be remanded to the circuit court for such proceedings as may be 
proper. Ss FF THe 


Blease, Stabler, and Carter, JJ., and Thurmond, A. A. J., concur. 
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HENNENLOTTER v. STURHAHN et al. _ 

Supreme Court, Appellate oe Second Department. April 20, 1928. 

228 k Supplement 423. 

1. INSURANCE—SERVICE ON STATE INSURANCE SUPERINTENDENT, 
AS PROCESS AGENT OF FOREIGN CORPORATION NOT THEN DO- 
ING BUSINESS IN STATE, HELD VOID. 

Service of summons on foreign insurance company, by serving it on state 
superintendent of insurance, whose designation to receive such service was un- 
revoked, held void, where corporation was not doing business within the state at 
time of service, and had done no business therein since April 1, 1919, and claim 
sued on did not arise out of any transactions of that company with a resident prior 
to April 1, 1919 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 


2. INSURANCE—ORDER OF PUBLICATION OF SUMMONS ON FOREIGN 
INSURANCE CORPORATION HELD INSUFFICIENT, FOR FAILURE 
OF COMPLAINT AND MOVING PAPERS TO DISCLOSE RES WITH- 
IN STATE (CIVIL PRACTICE ACT, § 232, SUBD. 6.). 


Order of publication of summons on foreign insurance corporation was in- 
sufficient, under Civil Practice Act, § 232, subd. 6, where complaint and moving 
papers did not disclose a res within the state, by showing that cause of action arose 
in state, or presence of specific fund or property in state; action being essentially 
one in personam, which will not support order of publication, or sustain jurisdiction 
by such means over nonresidents or foreign corporations, not doing business within 
state and having no property therein. 

(For other cases, see Insurance, Dec. Dig. § 627{1].) 


Action by Theodore B. Hennenlotter, suing on behalf of himself and_all 
other stockholders of the Rossia Insurance Company of Petrograd, against Carl 
F. Sturhahn, Boris Kamenka, and others. From an_order denying motions to 
vacate service of summons on the Rossia Insurance Company of Petrograd, and 
on the last-named defendant and certain others, said defendants appeal. Reversed 
on the law and facts, and motion granted. 


Argued before Lazansky, P. J., and Kapper, Hagarty, Seeger, and Carswell, JJ. 

Per CurtaM. Order reversed upon the law and the facts, with $10 costs and 
disbursements, and motion to vacate service of the summons upon the Rossia In- 
surance Company of Petrograd, by its service upon the superintendent of insurance, 
and the motion to vacate the service of the summons by publication upon Boris 
Kamenka, Alexandre Goutchkoff, Michael Plotnikoff, Alexander Bylinine, Jules 
Ramseyer, Genforsikrings-Aktieselskabet Rossia (otherwise known as Reinsurance 


Company “Rossia” of Copenhagen), and the Societe Commerciale and Financiere 
Caross of Paris, granted, with $10 costs. 


{1] The service of the summons upon the Rossia Insurance Company of Petro- 
grad, by serving the same upon the superintendent of insurance of the state of 
New York, whose designation to receive such service by that corporation was un- 
revoked, was void; it appearing to be the undisputed fact that that corporation was 
not doing business within the state of New York at the time of said serv- 
ice, and had done no business in the state of New York since April 1, 1919, and 
was in fact nonexistent, so far as this state was concerned, since that date; it fur- 
ther appearing that the claim sued upon did not arise out of any transaction of 
that company with a, resident prior to April 1, 1919. Chipman, Limited v. Thomas 
B. Jeffrev Co., 251 U. S. 373, 40 S. Ct. 172, 64 L. Ed. 314; Riverside & Dan River 
Cotton Mills v. Menefee, 237 U. S. 189, 35 S. Ct. 579, 59 L. Ed. 910; Forrest v. 
Pittsburg Bridge Co. (C. C. A.) 116 F. 357; Dollar Co. v. Canadian Car & 
Foundry Co., 220 N. Y. 270, 115 N. - 711; Bagdon v. ee & Reading 
Coal & Iron Co., 217 N. Y. 543, 111 N. E. i075, 1 1916F, 407, Ann. Cas. 
1918A, 389; Tauza v. Susquehanna Coal Co., 220’ N. i 236, 115 N. E. 915; Birch 
v. Mutual Reserve Life Ins. Co. 91 App. Div. 384, 86 N. Y. S. 872: Hunter v. 
Mutual Reserve zo) Ins. Co., 218 U. S. 573, 31 S. Ct. 127, 54 L. Ed. 1155, 30 
L. R. A. (N. §.) 686 

[2] 2. The orter of publication is insufficient, in ‘that the complaint and the 
moving papers do not disclose a res within the state. There are no allegations 
having probative value that the cause of action arose within the state, or that 
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there is a specific fund or property within the state. The plaintiff has relied upon: 
the allegations of an affant who does not have personal knowledge of any such 
property, and who does not disclose that he received his information from_ indi- 
viduals having personal knowledge. The existence of a fund owned by the Rossia 
Insurance Company of America could have been shown by a certificate from the 
state superintendent of insurance, if that official had any such fund. Such a cer- 
tificate would have established the falsity, if any, of the declaration of the officers 
of that company that it had no such fund, or any part of it, in the state of New 
York and that it had no deposits with the superintendent of insurance of the state 
of New York. The moving papers therefore do not show facts upon which juris- 
diction may be predicated under section 232, subd. 6, Civil Practice Act. 

The action is essentially one in personam, which will not support an order of 
publication, or sustain jurisdiction by such means over nonresident individuals or 
foreign corporations, not doing business within the state and having no property 
therein. Westbrook v. Ward, 171 App. Div. 547, 157 N. Y. S. 755; Van Mater v. 
Post, 147 App. Div. 111, 131 N. Y. S. 805; Hodgens v. Columbia Trust Co., 185 
App. Div. 555, 561, 173 N. Y. S. 304, 308; McLaughlin v. McLaughlin Real Estate 


Co., 162 App. Div. 644, 147 N. Y. S. 959; Dimmerling v. Andrews, 236 N. Y. 43, 
46, 139 N. E. 774. 


All concur, 





In re PEOPLE, by BEHA, Superintendent. 

In re RUSSIAN REINSURANCE CO. OF PETROGRAD, RUSSIA, 

and three other cases. - 

Supreme Court, Appellate Division, First Department. March 30, 1928. 
228 New York Supplement 106. 


1. INSURANCE—LIQUIDATION OF LOCAL BRANCHES OF FOREIGN 
INSURANCE COMPANY SHOULD BE MADE THROUGH STATE IN- 
SURANCE DEPARTMENT, NOT THROUGH RECEIVERS. 


Policy of the state of New York, as expressed in statutes and decisions, is to 
avoid expensive receiverships for distribution of assets of insurance companies and 
to carry on liquidation of such companies through department of insurance, and 
appointment of receivers for local branches of foreign insurance company in liqui- 
dation was therefore unauthorized. 

(For other cases, see Insurance, Dec. Dig. § 26.) 


2. INSURANCE—ADVISABILITY OF TAKING DEPOSITIONS AT EX- 
PENSE OF FUNDS OF FOREIGN INSURANCE COMPANIES IN 


LIQUIDATION SHOULD BE DETERMINED IN EACH INSTANCE 
BY COURT. 


_ On liquidation of local branches of foreign insurance company, advisability of 
incurring expense to obtain depositions and paying therefor out of funds of com- 
panies being liquidated should be determined in each instance by the court, after 
an examination of the facts on which the application is based, instead of by allowl 
ing referees a roving commission to act as commissioners to take testimony without 
the state, on consent of attorney for superintendent of insurance and attorney for 
any claimant. 
(For other cases, see Insurance, Dec. Dig. § 26.) 


3. INSURANCE—ORDINARILY SURPLUS AFTER PAYMENT OF LOCAL 
CLAIMS OF FOREIGN INSURANCE COMPANY’S LOCAL BRANCHES 
IN LIQUIDATION IS TURNED, OVER TO FOREIGN LIQUIDATOR. 
_ On liquidation of local branches of foreign insurance company, assets coming 
into hands of superintendent of insurance should first be applied to the payment 
of local claims, and possibly of local creditors, and thereafter, in ordinary cases, 
surplus is turned over to the liquidating officer or agent in the home jurisdiction 
of the foreign company. 
(For other cases, see Insurance, Dec. Dig. § 21.) 


4. INSURANCE—WHERE RUSSIAN INSURANCE CORPORATION’S AS- 
SETS WERE CONFISCATED BY SOVIET GOVERNMENT, SUPER- 
INTENDENT OF INSURANCE, LIQUIDATING ITS LOCAL BRANCH- 
ES, SHOULD PREPARE PLAN FOR PAYNG ALL CLAIMS. 


Where Russian Soviet government confiscated assets of Russian insurance 
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company and extinguished claims existing within its jurisdiction against such com- 
pany, superintendent of insurance should adopt plan for payment of all claims and 
submit it to court for approval; ordinary rule of transferring surplus remaini 
after payment of local creditors on liquidation of foreign insurance company’s | 
branches to foreign liquidator not being applicable. 

(For other cases, see Insurance, Dec. Dig. § 21.) 


5. INSURANCE—SUPERINTENDENT OF INSURANCE MUST CONSERVE 
ASSETS OF FOREIGN COMPANIES IN LIQUIDATION, BUT HIS DIS. 
POSITION OF CLAIMS IS SUBJECT TO COURT’S DIRECTION. 

_ It is the duty of the superintendent of insurance to conserve the assets’ of for- 
eign insurance companies in liquidation, but his disposition of claims and other 
matters is subject to the direction and approval of the court. 

(For other cases, see Insurance, Dec. Dig. § 21.) 
Appeal from Special Term, New York County. 


Separate applications by the People, by James A. Beha, Superintendent of In- 
surance of the State of New York, for orders to take possession of the property 
and conserve the assets for the benefit of the creditors of the Russian Reinsurance 

_ Company of Petrograd, Russia, the Moscow Fire Insurance Company of Moscow, 
the Russia, Northern Insurance Company of Moscow, Russia, and the Second Rus- 
sian Insurance Company. From orders confirming reports of the Superintendent of 
Insurance in relation to the assets of the local branches of said insurance companies, 
and particularly of the surplus remaining after the payment by the Superintendent 
of Insurance of certain classes of creditors and appointing referees, and, on motion 
of the court, receivers, the Superintendent of Insurance appeals. Orders modified 
as indicated in opinion. 

' eee before Dowling, P. J., and Finch, McAvoy, Martin, and James O’Mal- 

ey, JJ. 

Albert Ottinger, Atty. Gen. (Joseph C. H. Flynn, Deputy Atty. Gen., of coun- 
sel), for the People and the Superintendent of Insurance. : 

Clarence C. Fowler, of New York City (Alfred C. Bennett, Francis P. Ward, 
and John M. Downes, all of New York City, and Grace G, Dorn, of Albany, on the 
brief), for appellant Superintendent of Insurance as liquidator and trustee. 

Engelhard, Pollok, Pitcker & Stern, of New York City (Walter H. Pollak, 
of New York City, of counsel, and Ruth I. Wilson, of New York City, on the 
grief), for appellant G. Frank Dougherty,. assignee of foreign claims. 

Borris M. Komar, of New York City, for claimant-appellant Tillman. : 

Bonynge & Barker, of New York City. (Paul Bonynge, of New York City, 
of counsel, and William H. Harding, of New York City, on the brief), for ap- 

pellants Lesch and Dorsey. ° 

Bonynge & Barker, of New York City (Wendell P. Barker, of New York City, 
of counsel, and Paul Bonynge and William H. Harding, both of New York City, 
on the brief), for appellants Northern Insurance Co. of Moscow, Second Russian 
Insurance Co., Secrus Securities Corporation, Bonynge & Barker, and Harding. 

Mortimer W. Byers, of New York City, for appellants substituted trustees. 

Frederick B. Campbell, of New York City (Paul C. Whipp, of New York City, 
on tne brief), for appellants Russian Reinsurance Company of Petrograd, Russia, 
First Russian Insurance Company, established in 1827, and Moscow Fire Insurance 
Company of Moscow, Russia. ‘ 

Albert Massey, of New York City (Michael S. Gleason, of New York City, 
on the brief), for respondents Second Russian Insurance Company in the James, 
Murphy, Jellum Hamburg, and Behre actions, and creditor in person. ; 

Rumsey & Morgan, of New York City (David Rumsey, of New York City 
of counsel, and Louis J. Wolff, of New York City, on the brief), for respondent 
Fred S. James & Co. : 

William B. Devoe. of New York City (Milton B. Ignatius, of New York City, 
of counsel, and Cabell, Ignatius & Lown, of New York City, on the brief), for 
respondents Hamburg Insurance Company and Ernst Behre et al. 

Cabell, Ignatius & Lown, of New York City (Milton B. Ignatius, of New York 
City, of counsel, and Blaine F. Sturgis, of New York City, on the brief), for 
respondents London & Lancashire Fire Insurance Company and Orient Insurance 
Company, creditors of Russian Reinsurance Company. Le ih 

Albert Massey and Michael S. Gleason, both! of New York City, amici curiae. 
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Martin, J. [1] The policy of the state of New York, expressed in statutes 
and decisions, it to avoid expensive receiverships for the distribution of the assets 
of insurance companies, a method which experience has proved wasteful as compared 
with liquidation through the department of insurance. Reed v. Squire Co., 217 
App. Div. 494, 217 N. Y. S. 92; Matter of Casualty Co. of America (Rubin Claim), 
244 N. Y. 443, 155 N. E. 735; Matter of Knickerbocker Life Ins. Co., 209 App. 
Div. 524, 205 N. Y. S. 4. So far, therefore, as the orders appoint receivers, they 
are unauthorized and must be reversed. 

The purposes of the statute are embodied in a report of the New York State 
Senate committee of 1883, which contains the following: 

“The enormous expenses incurred in the administration of the fund—these 
expenses being of two kinds, legal expenses, so called, which include fees to counsel, 
referees, receivers, and court fees; other expenses, consisting of office rent, clerk 
hire, traveling expenses, payments to experts, bookkeepers, and accountants, main- 
tenance and repairs of real property, and payment of taxes on the same. Large 
items of miscellaneous expenditure not included in the foregoing expenses. * * * To 
remedy these various evils under the laws as they exist, and as they are admin- 
istered today, is the province of the wise legislators. The committee respectfully 
suggests that, in lieu of the numerous receivers variously appointed to administer 
the trusts of insolvent corporations, a department of the state government should 
be established for the discharge of the duties in the capital of the state and under 
rules established and principles laid down for the administration of the various 
trusts now scattered in the hands of receivers, and the various trusts that are likely 
hereafter to arise from the insolvency of corporations.” 

With the reversal of the part of the orders referred to, the direction that all 
future applications, as to matters embraced in the receiverships, are to be made to 
the justice who signed the orders, also fails. 7 

[2] The provisions allowing the referees a roving commission to act as com- 
missioners to take testimony without the state of New York, upon the consent of 
the attorney for the superintendent of insurance and of the attorney for any claim- 
ant, should be eliminated, and the question left to the court to decide in each 
instance. It seems to us that the advisability of incurring expense to obtain 
depositions and of paying same out of the funds ofi the companies being liquidated 
should be determined in each instance by the court, after an examination of the 
facts upon which the application is based. Such course will serve as a proper 
protection of the funds. 

[3, 4] The deposited assets, as well as the “free” assets which have come into 
the hands of the superintendent of insurance, should first be applied to the payment 
of local claims, and possibly of local creditors. Thereafter, in the ordinary case, 
the “surplus” is turned over to the liquidating officer or agent in the home juris- 
diction of the foreign company. This, however, is not an ordinary case. It appears 
that the Russian Soviet government has confiscated the assets of the foreign parent 
companies and extinguished claims exiting within the jurisdiction of the government 
against the parent organizations. Ordinarily the New York state superintendent 
of insurance in cases of this kind is an ancillary receiver, by whom such’ “surplus” 
is turned over to the official liquidating the foreign parent company in its home 
jurisdiction. This is the result of both statutes and decisions interpreting them. 

_ In the cases before us, however, it may be that the “surplus” would not be 
distributed in Russia among the creditors and stockholders. Their rights and 
everything of such a character have been, it seems; confiscated. Turning in this 
Situation to the statutes and the decisions interpretative of them, we find that equity 
and justice are the ends to be served. If they cannot be served by the superintend- 
ent of insurance acting with the usual powers and duties of an ancillary receiver, 
there must be adopted a plan adequate to meet the necessities of the case. 

[5] That the superintendent of insurance contemplated submitting a plan ap- 
pears from the briefs filed here on his behalf. It is stated that he was deterred 
by the disposition of the matter at Special Term. Under the circumstances, we 
believe that to this extent he may renew his application at Special Term and to 
the justice at the time presiding, for further consideration and disposition. It is 
the duty of the superintendent of insurance to conserve the assets of the companies ; 
but his disposition of the claims and other matters is subject to the direction and 
approval of the court. He is a public trustee of the funds involved, and it is the 
duty of the court to supervise his acts and conduct in the premises. Matter of 
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Casualty Co. of America (Rubin Claim), 244 N. Y. 443, 155 N. E. 735. We 
accordingly are of the opinion that, regardless of whether the appeals taken are 
technically sufficient to raise all questions embraced in the confirmation of the order 
of the superintendent of insurance, all disputed —— as to claims, expenses, 
allowances, and other matters should be heard before the referees appointed. 

This applies, also, to questions as to the classification of claims; complaint 
being made that the insurance department has erroneously given to certain claims 
or claimants the standing ordinarily held by creditors in the parent jurisdiction. 
It is asserted that the department has failed to give proper effect to the peculiar 
circumstances arising as a result of the actions of the Soviets. 

[6] The assertion that a jury trial is a matter of right, in questions arising 
as to the disposition of claims, allowances, and the like, is obviously and basically 
without merit. 

Other questions which are raised as to the disposition of funds and allow- 
ances, adjustment of claims, as well as the allowance of interest to domestic credi- 
tors, can be more satisfactorily disposed of after a plan for final disposition has 
been adopted. 

We agree that the funds are not to be held “indefinitely,” if justice is best 
served by a more speedy distribution. It may be most equitable to pay all the claims 
made, rather than to hold the funds for a so-called government which would prevent 
any such “surplus” coming into the hands of those rightfully entitled thereto. 

The orders should therefore be modified as indicated above. In addition, the 
provisions for receiverships will be eliminated. All disputed questions as to the 
amount and standing of claims, allowances, and the like are to be heard before 
the referees. In other respects the matters will be remitted td Special Term, to be 
disposed of in connection with the adoption of an adequate plan for a just and 
final disposition. 

Settle order or notice. All concur, 
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ELECTRICAL WORKERS’, BENEFIT ASS’N v. BROWN 
Court of Appeals of District of Columbia. 
Submitted April 9, 1928. Decided May 7, 1928. 
Petition for Rehearing Denied June 1, 1928. No. 4663. 
26 Federal Reporter (2d) 981 
1. INSURANCE—DESIGNATION OF WOMAN LIVING WITH INSURED 

AS BENEFICIARY HELD UNAUTHORIZED BY STATUTE OR BY- 

LAWS; “WIFE;” “DEPENDENT” (CODE, § 749). 

Designation of woman living with insured, who was not divorced from his 
wife, to whom he was paying alimony under court order, as beneficiary in frater- 
nal benefit certificate, held null and void; she being neither “wife” nor “depend- 
ent” of insured, within Code § 749, or by-laws of benefit association limiting 
beneficiaries. 


(For other cases, see Insurance, Dec. Dig. § 770, 771.) 


2. INSURANCE—RIGHTS OF INSURED’S WIFE AND ILLEGALLY DES- 
IGNATED BENEFICIARY HELD NOT AFFECTED BY BENEFIT AS- 
SOCIATION’S INTERPLEADER; FUND GOING TO PERSONS EN- 
TITLED UNDER STATUTE AND BY-LAWS. 

Interpleader by fraternal benefit association in action on benefit certificate 
by designated beneficiary, who was not insured’s legal wife, had no effect on 
rights of such wife and beneficiary, as fund does not revert to benefit association, 
but goes to persons entitled under statute and association’s by-laws, where des- 
ignation of beneficiary is invalid. 


(For other cases, see Insurance, Dec. Dig. § 777.) 


Error to Municipal Court, District of Columbia. ; > 

Action by Harriet M. Brown against the Electrical Workers’ Benefit Associa- 
tion, which filed an interpleader and paid the sum sued for into court, whereupon 
Susan B. Brown and another were substituted as parties defendant. Judgment 
for plaintiff, and defendants bring error. Reversed and remanded. ; 

H. A. Grant of Washington D. C., for plaintiffs in error. 

H. W. Wheatley, of Washington, D. C., for defendant in error. 

Before Martin, Chief Justice, and Robb and Van Orsdel, Associate Justices. 

Martin, Chief Justice. It appears in this case that on January 8, 1923, the 
Electrical Workers’ Benefit Association, a fraternal benefit association incorporat- 
ed and doing business under the laws of the District of Columbia, issued a death 
benefit certificate to Joseph A. Brown, a member of the association, payable up- 
on his decease in the sum of $1,000, if he should die more than four years, but 
less than five years, after the date of the certificate, and made payable to Har- 
riet M. Brown as beneficiary, she being designated in the certificate as the wife 
of the insured member. 

Under the organic law of the association (section 749, D. C. Code), as well 
as under its by-laws, the beneficiaries of its benefit certificates are limited to the 
families, heirs, blood relatives, afhanced husband, or affianced wife of the member, 
or to persons dependent upon such member. The by-laws of the association also 
Provide that “upon the failure of any member to name an original beneficiary or 
to name a new beneficiary after the death or inability to take of one previously 
named, the death benefit shall be payable to the person or persons who are en- 
titled to take the personal property of the deceased member in accordance with 
the laws of the domicile of such deceased member governing the distribution of 
Personal property in case of intestacy.” 

Joseph A. Brown died on June 2, 1926, and Harriet M. Brown brought suit 
against the association in the lower court for the sum of $1,000, claiming that the 
same was due to her as beneficiary of the certificate. Thereupon the association 
filed an affidavit alleging that the plaintiff, Harriet M. Brown, had notified the 
association that she was not in fact the legal wife or widow of Joseph A. Brown, 
but that she claimed the death benefit by virtue of being named as beneficiary in 
the certificate, and that one Susan B. Brown claimed to be the lawful widow of 
the insured, and to be entitled to the benefits provided by the certificate. The 
association averred that it “makes no claim to the said $1,000 benefit, * * * 
and is ready, willing, and anxious to pay the said $1,000 as the court may direct,” 
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and prayed that it be permitted to pay the amount into court, and be discharged 
from all liability to either of the claimants. This application was allowed by the 
court; the association paid the sum of $1,000 into the registry of the court; Susan 
B. Brown and Charles W. Brown as administrator of the estate of Joseph A. 
Brown, deceased, were substituted as defendants in lieu of the association; and 
both entered their appearance and filed pleas claiming that the proceeds of the 
certificate should be paid to Susan B. Brown as the widow of the deceased. 


The lower court heard the case and impliedly found that the plaintiff, Har- 
riet M. Brown, was not the wife or widow of the decendent, but held that she was 
a “dependent” of the deceased, and as such was entitled to the death benefits. The 
court at the same time stated that Susan B. Brown was not a dependent of de- 
cedent, inasmuch as prior to his death he had been paying her a small sum of 
alimony weekly under a court order, which was not sufficient to pay her expenses, 
and that “therefore she was working and supporting herself.” Judgment was ac- 
cordingly entered for Harriet M. Brown. 


There is no real dispute about the facts in the case. It appears that, at a 
time prior to the date of the certificate, the decedent, Joseph A. Krown, was law- 
fully married to the defendant, Susan B. ‘Brown, and no divorce was ever ob- 
tained by either of them; that they lived together as husband and wife for some 
years, but he afterwards left her, and began to live with the plaintiff, Harriet M. 
3rown; that the latter and decedent lived together in the same house as husband 
and wife, and decedent publicly held her out as his wife, and during this time the 
benefit certificate was taken out, and made payable to her as his wife; that the 
plaintiff, when she began to live with decedent, knew that he had a lawful wife 
living, from whom he was not divorced, and knew that decedent was paying 
alimony to her; that plaintiff had cared for decedant during the time that she 
lived with him, and had also cared for an infant female he had brought to her, 
whose parentage is not disclosed. No child was born to decedent by either of the 
claimants. : 

[1] We are of the opinion that the designation of Harriet M. Brown as bene- 
ficiary of the certificate in question was null and void. The statute expressly 
provided that such beneficiaries should be limited to the families, heirs, blood 
relatives, affianced husband, or affianced wife of the insured member, or to per- 
sons dependent upon such member. It is, of course, plain that plaintiff was not 
the wife of Joseph A. Brown, for at the date of the certificate and continuously 
thereafter, up to the time of his death, he was in law the husband of Susan B. 
Brown, from whom he was never divorced. It is also settled that under the facts 
in this case she cannot claim to be a “dependent” of the decedent. Unfortunate 
as the case may be, the relationship of the plaintiff with the decedent under the 
circumstances was illicit, and she acquired no right to be supported by him. 
Kither of them had the right to put an end to the relationship without incurring 
any lawful liability toward the other, and in contemplation of law neither of them 
was a “dependent” of the other. 

In Keener v. Grand Lodge, etc., 38 Mo. App. 543, a case relating to the pro- 
ceeds of a death benefit certificate issued by a benefit society upon the life of one 
of its members, it is held that the beneficiary of the fund must be of the class 
named in the law which brings the association into being, and neither the term 
“families” nor “other dependents,” includes one knowingly occupying the relation 
of concubine or mistress, though named in the certificate as bearing the relation 
of wife, and though the member may have supported her, and she depended upon 
him for support. And in such case it is the duty of the court to see that the 
money is paid out as directed and required by the rules and regulations of the 
society and to determine who is the proper person to receive it. Ellison, J., said: 
“I would not restrict dependents to those whom one may be legally bound to sup- 
port, nor, yet to those whom he may be morally bound, but the term should be re- 
stricted to those whom it is not unlawful for him to support.” This ruling 1s 
approved in Grand Lodge, etc. v. Hanses, 81 Mo. App. 545, where it is held that 
a housekeeper who maintained illicit relations with a member (who had an in- 
sane wife living) was not a dependent of the member although the death certifi- 
cate was made payable to her as a “dependent housekeeper.” 


In Miller y. Prelle, 122 Ill. App. 380, it is held that a woman was not a “de- 
pendent,” within the meaning of the by-laws of a fraternal benefit society, where 
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she lived with the member as his wife, at the same time knowing that he was 
married to another woman from whom he was not lawfully divorced, notwith- 
standing that she was designated as beneficiary of the certificate under the de- 
scription of “wife.” 

In Columbian Circle v. Auslander, 222 Ill. App. 61, it is held that “the designa- 
tion as beneficiary in a benefit certificate of a fraternal society of a woman as the 
wife of insured:-when she was not his wife but living with him in adultery, is 
fraudulent and void,” and that in such case “it becomes the duty of the court to 
determine what persons are entitled to the proceeds of the certificate.” See Men- 
delson v. Gausman, 157 App. Div. 370, 142 N. Y. S. 293; B. & O. R. Co. v. Veltri, 37 
Pa. Super. Ct. 399. 

[2] It may be added that the interpleader procured by the association in the 
lower court had no effect upon the rights of the respective claimants. “In case 
the designation of a beneficiary named in the certificate of such a society proves 
for any reason to be invalid or ineffectual, the fund does not revert to the society, 
but goes to the person or persons entitled to take under the provisions of the 
statute and under the by-laws of the society.” Meinhardt v. Meinhardt, 117 Md. 
426, 83 A. 715. See, also, B. & O. R. Co. v. Veltri, supra; 29 Cyc. p. 156; Moss v. 
Littleton, 6 App. D. C. 201. . 

Moreover, it is difficult to see why the plaintiff should be preferred as a de- 
pendent of decedent, rather than his wife, to whom he was paying alimony under 
the court’s orders. 

In our opinion, the proceeds of the certificate must be adjudged to Susan B, 
Brown. The judgment of the lower court is reversed, and the cause is remanded 
for such orders and judgment as are consistent herewith; the costs are to be paid 
from the fund. 


GRAND UNITED ORDER OF EAGLES, E. B. S. T., ete, v. WORKMAN. 


(3 Div. 853.) 
Supreme Court of Alabama. June 21, 1928. 
117 Southern Reporter 659. 

INSURANCE—SUPREME MASTER OF FRATERNAL BENEFIT SOCIETY 
HAD NO AUTHORITY TO INSURE LIFE OF MEMBER BY PAROL 
WITHOUT ISSUANCE OF WRITTEN POLICY (CODE 1923, 8§ 8439, 
8444-8449, 8459, 8464, 8477, 8489, 8503, 8508). 

Under Code 1923, §§ 8439, 8444-8449, 8459, 8464, 8477, 8489, 8503, 8508, relating 
to fraternal benefit societies, Supreme Master of society having a by-law requiring 
signature of Supreme Master on all certificates with attestation by Supreme 
Secretary under corporate seal had no authority to insure life of member by parol 
and without the issuance of a written policy. 

(For other cases, see Insurance, Dec. Dig. § 714.) 


Appeal from Circuit Court, Montgomery County; Leon: McCord, Judge. 

Action on an oral contract of insurance by Ella Workman against the Grand 
United Order of Eagles, E. B. S. T., Christian Knights of Joseph, the Easter Knights 
of Canaan and Knights of Benjamin, and Ladies Knights of Eagles of Alabama, 
J. B. S. T. From a judgment for plaintiff, defendant appeals. Transferred from 
Court of Appeals under Code 1923, § 7326. Reversed and remanded. 

Rushton, Crenshaw & Rushton, of Montgomery, for appellant. 

John §. Tilley and Hill, Hill, Whiting, Thomas & Rives, all of Montgomery, 
for appellee. 

Tuomas, J. The complaint was in two counts substantially in Code form, and 
upon parol contract of insurance. The demurrer, that the complaint was vague and 
tails to set out the parol contract, was overruled. No assignment of error 
challenges that ruling. The counts are not vague and insufficient to support a 
judgment. The cause of action is stated; the parties, though not stated in the com- 
plaint, yet their respective relations are shown by the accompanying and attached 
summons. Roney v. Dothan Produce Co., 117 So. 422. 

In order that we pass upon the ruling on the facts at a trial, before the Code of 
1923, the same was required to be exhibited here by a bill of exceptions. Volume 
3, Code, p. 275, § 6429 et seq.; Clark v. McCrary, 80 Ala. 110; Southern Express 
Co. v. Black, 54 Ala. 177; Kirby v. Vann, 51 Ala. 221; Kerley v. Vann, 52 Ala. 7. 
However, there are inserted in the Code of 1923 sections 6110 and 6095 (Williams 
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v. State, 215 Ala. 586, 112 So. 193); held to authorize the parties by written 
ggreement to substitute an abstract of the record for a complete transcript, thereby 
curtailing the cost of appeal, etc., and to make an agreed case. 

Distinguished counsel have proceeded in this case, not by way of a bill of 
exceptions, but, under this statute, by way of an “agreed case certified” to this 
court for review after decision by the circuit court. 

Counsel invoke the court to a decision of the question whether the Supreme 
Master of the defendant corporation may insure the life of a member by parol and 
without the issuance of a written policy. The question was adverted to in Royal 
Neighbors of Amer. v. Fortenberry, 214 Ala. 387, 389, 107 So. 846, where this 
court declared that in the absence of statutory provision forbidding a parol contract 
to insure, an agent, duly authorized to bind the company by the issuance and delivery 
of its said written contracts for insurance, may bind the company by a parol 
contract relating thereto. Reliance Life Ins. Co. v. Russell, 208 Ala. 559, 94 So. 
748; Manhattan, etc., Co. v. Parker, 204 Ala. 313, 85 So. 298; Cherokee Life Ins. 
Co. v. Brannum, 203 Ala. 146, 82 So. 175. As to capacity or dealing with such con- 
tracts by mutual companies, see 1 Cooley’s Briefs, pp. 391, 401, and the nature and 
requisites of oral contracts for insurance are considered in 6 Cooley’s Briefs, p. 
85 et seq. . 

In Home Ins. Co. v. Adler, 71 Ala. 516, Judge Stone declared that a valid 
contract of fire insurance may be made in parol, and an action may be maintained 
on an agreement to insure, if all the terms are agreed upon, and the breach consists in 
the failure to issue the policy. Police & Firemen’s Ins. Co. v. Crabtree, 215 Ala. 
36, 109 So. 156, held that demurrer to replication setting up waiver by an agent, was 
properly overruled in the absence of showing in the pleading that the insurer had 
provided that section 8477 of the Code should be the law of the association, or that 
the policy contained valid stipulations against waiver by a subordinate officer or 
member; and the Crabtree Case thus differed from Sovereign Camp v. Allen, 206 
Ala. 41, 89 So. 58. 

The date of the payment and agreement to insure is stated as being on Februray 
21, 1927; that it was effective by the making of the “initial payment of 75 cents and 
of the payment thereafter of 60 cents premium per month”; that plaintiff was the 
beneficiary and that assured and the beneficiary had complied with all of the 
provisions of said contract on their parts; that the contract was the property of the 
plaintiff ; and that assured died on March 17, 1927, within the first monthly period. 
And the averments of the contract declared upon in the first count as amended, if 
binding in law, show the same to be in effect at the time of assured’s death. 

The agreed statement of facts is as follows: 

“The defendant in this cause is a fraternal benefit society, incorporated under 
the laws of Alabama, and E. H. Fields is the Supreme Master thereof. The 
society issues a beneficiary certificate, a copy of which is attached hereto as an exhibit. 

“Section 6 of the revised constitution and by-laws of the defendant society 
provide: 

“*The Supreme Master shall preside over all meetings of the Supreme Lodge 
and shall be the executive officer of the society. He shall issue all charters for 
the installation of new lodges, all dispensations, appoint deputies and organizers 
and all appointive officers. He shall fix the compensation of all appointive officers, 
agents and servants and shall remove any such officer, agent or employee at his own 
discretion. He shall make reports of his actions to the Board of Trustees. He 
shall sign all certificates or his signature may be lithographed thereon and the 
Supreme Secretary shall attest the same under the corporate seal. He shall sign all 
written contracts in the manner thus prescribed.’ 

“In the early part of February, 1927, Fields organized a lodge of the society 
at Montgomery which organization meeting L. D. Workman was invited to attend. 
He did not attend but his wife, Ella Workman, the plaintiff, was present at the 
lodge rooms. The next morning, Fields came to the plaintiff's house and invited the 
plaintiff's husband, L. D. Workman, to become a member of the defendant order. 
He agreed and paid Fields the sum of 75 cents, which was the proper amount for 
the initial premium and dues to April 1/27, for an insurance certificate of $750.00, 
and designated the plaintiff as the beneficiary of such insurance. The Supreme 
Master stated that the policy would be written up at once and that he was going 
back to tush the matter up with a written policy, and further said that the plaintiff 
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and her husband ought to feel very happy, for that now, if her husband died, she 
would get $750, and, if she died, her husband would get $750. No written policy 
was, however, delivered, although Fields came back to see Workman on several 
occasions. L. D. Workman died on March 17, 1927 of which the defendant had due 
notice, arid the question presented upon this appeal is whether or not the defendant 
order is liable or can be made liable upon a parol contract of insurance so entered 
into.” (Italics supplied.) 

The evidence before us shows that the minds of the parties met upon the 
terms of the insurance contract and payment in full of the premiums due thereon 
to April 1, 1927, a period beyond assured’s death, for the issuance of the beneficiary 
certificate like that “issued to Ella Workman” on same date of February 11, 1927. 
We find nothing in section 6 of the Revised Constitution, or in the laws of defend- 
ant order as shown by the agreement, or in the conditions on the back of the 
certificate exhibited and as issued to the wife as to be issued to the alleged assured, 
that would prevent the liability from attaching, or rather that relieved defendant 
from the effect of an estoppel raised by the conduct of its alter ego or vice principal 
to deny liability for the contract to insure, if it was within its corporate powers and 
purposes and for which plaintiff and husband had fully paid the required dues or 
premiums and which sums were retained by defendant. The general rule as to 
estoppels is stated in Ivy v. Hood, 202 Ala. 121, 79 So. 587, and need not be repeated. 

We come now to consider the general law of the state as to fraternal benefit 
societies, and particularly sections 8449, 8459, 8464, 8477, 8489, 8503, and 8508 of 
the Code, invoked by appellant’s counsel and insisted as denying the right of contract 
for parol agreement to insure. 

Article 8 of volume 4, Code of 1923, p. 125 et seq., relates to fraternal benefit 
societies. Section 8439 touches the making of “provision for the payment of benefits 
in accordance with section 8443 of the Code,” where it is required that societies 
transacting business under this article “shall provide for the payment of death” and 
other benefits for which contract is made, and the right to “accept a part of the 
periodical contributions in cash, and charge the remainder, not exceeding one-half 
of the periodical contribution against the certificate with interest,” etc. Section 
8444 provides for the extended or paid-up protection granted. In section 8445 the 
beneficiaries are defined as wife, husband, relative by blood to the fourth degree, 
fathers and mothers-in-law, sons and daughters-in-law, stepfather, stepmother, 
stepchildren, or those by adoption, or persons dependent on the member. The 
qualifications for membership are prescribed in section 8446, as to the admittance to 
beneficial membership of any person not more than 60 years of age, who has been 
examined by a “legally qualified physician and whose examination has been super- 
vised and approved in accordance with the laws of the society”; and nothing declared 
therein “shall prevent such society from accepting general or social members.” The 
right of isstie of certificates upon the lives of children upon examination and 
approval, in accordance with the by-laws of such society, upon application by a 
parent or guardian; and for the exchange of certificate by the child arriving at 
the age permitted under the by-laws of such society, are provided in sections 8447, 
8448, Code. 

The agreed statement of facts, above quoted, fails to show whether or not there 
was in fact an examination of the alleged assured by a legally qualified physician 
that was supervised and approved in accordance with the laws of the society before 
hecoming a beneficial member, or before the contract for parol insurance was made 
by defendant. However, this may not be material to the answer of the question 
propounded by counsel and the decision of the circuit court. 

_ It is further provided by statute when certificate of insurance or benefit shall 
issue. Section 8449, Code. On this material inquiry of fact the record is silent. 
We cannot know on what the court acted as to this. And it is recited in the 
judgment “that issue being joined between the parties and after hearing the evi- 
dence,” judgment was rendered that entitled plaintiff to recover, etc. The record 
is likewise silent as to whether or not the society had “simultaneously put in force 
at least 500 such certificates on each of which at least one assessment has been paid.” 
If it was not in such position financially, as required by the statute, to insure by 
certificate, it could not be bound by an estoppel. The legal certificates issued, and 
contracts relating thereto, though the amount of outstanding certificates may be 
below that required by law, the trust fund—separate and distinct funds—may be 
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used only in the payment of the benefits authorized by the state law for the organiza- 
tion of that society. Sections 8449, 8450, Code. 

It is further specifically provided in section 8459, Code, that: 

Such society shall not “incur any liability other than (1) for such advanced 
payments, nor issue any benefit certificate, nor pay or allow, or offer or prontise 
to pay or allow to any person any death or disability benefit until actual bona fide 
applications for death benefit certificates have been secured upon at least five 
hundred lives for at least one thousand dollar each, and all such applicants for 
death benefits shall have been regularly examined by legally qualified practicing 
physicians, and certificates of such examinations have been duly filed and approved 
by the chiei medical examiner of such society, nor until there shall be established 
ten subordinate lodges or branches into which said five hundred applicants have been 
initiated, nor until there has been submitted to the commissioner of insurance, under 
oath of the president and secretary, or corresponding officers of such society, a list 
of such applicants, giving their names, addresses, date examined, date approved, 
date initiated, name and number of the subordinate branch of which each applicant is 
a member,” etc. 

The record is silent as‘to the facts under this section. 

The trust fund for “advance payments” made during the period of organization, 
as provided and required, is returned to said applicants, if there is failure of 
organization within one year. Section 8460, Code. 

The power of the society to make its constitution and by-laws for the govern- 
ment of the society, for amendment or change thereof, and the other necessary 
and incidental powers to carrying into effect the objects and purposes of the society, 
are provided for in section 8464, Code. And— 

“The constitution and laws of the society may provide that no subordinate body, 
nor any of its subordinate officers or members shall have the power or authority 
to waive any of the provisions of the by-laws and constitution of the society, and 
the same shall be binding on the society and each and every member thereof and on 
all beneficiaries of members.” Section 8477, Code. 

This provision has been construed and held that a state manager has implied 
authority going with such position, to make certain waivers of requirements that 
dues be paid solely to the recorder of the local council. Modern Order of Praetor- 
ians v. Childs, 214 Ala. 403, 108 So. 23. See, also, Police & Firemen’s Ins. Ass’n 
v. Crabtree, 215 Ala. 36, 109 So. 156, which dealt with assertions of waiver by a local 
authority of payment of dues by a given date. 

A careful consideration of the material facts contained in this record, the 
several provisions of the statute, and the exemptions of certain societies, lodges, 
and associations therein indicated, from the provisions of law contained in article 
8, vol. 4, Code, p. 125 et seq., convinces us that defendant order was subject to 
such laws and was compelled by law to comply with all requirements of that article 
having application. And the purpose and implications of these statutes are against 
parol insurance. There runs through the several statutes to which we have 
adverted, the use of the word, or the requirement for a certificate of benefit or 
insurance which must of necessity be in writing. The frequent use of the words 
“benefit certificate” implies this. The Elkhart Mut. Aid, Benevolent & Relief Ass'n 
v. Houghton, 98 Ind. 149; London, etc., Co. v. McCree, 210 Ala. 559, 561, 98 So. 880. 
The words “policy of insurance” and certificates of benefit have a well-defined 
meaning. Prudential Casualty Co. v. Kerr, 202 Ala. 259, 80 So. 97; Cherokee Lite 
Ins. Co. v. Brannum, 203 Ala. 145, 150, 82 So. 175. At the expense of repetition 
may we note the frequent reference to a benefit certificate, as “the face value of his 
certificate,” “certificate for a term of years,” “benefit certificate,” “certificate with 
interest,” respectively employed in section 8443 of the Code; that for the “issuance 
of the original certificate,” in section 8445; the “issuance of certificates for payment 
of sick, etc,” in section 8447; that of “certificates issued,” “exchanged for any other 
form of certificate issued,” in sections 8447, 8448; and “shall not issue any such 
certificate until it shall have, etc.,” and “assessments ‘collecte d upon such certificates, 
section 8449. The requirement is that: 

“Every certificate issued by any such society shall specify the amount of benefit 
provided thereby, and shall provide that the certificate, the charter or articles of 
incorporation, or if a voluntary association, the articles of association, the consti- 
tution and by-laws of the society, and the application for membership, ‘and medical 
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examination, signed by the applicant, and all amendments to each thereof, shall 
constitute the agreement between the society ‘and the member,” etc., * * * “and any 
changes, additions or amendments to said charter or articles of incorporation, or 
articles of the association, if a voluntary association, constitution or laws duly 
made or enacted subsequent to the issuance of the benefit certificate, shall bind the 
member and his beneficiary and shall govern and control the agreement in all 
respects the same as though such changes, additions or amendments had been made 
prior to and were enforced at the time of the application for membership.” Code, 
§ 8452. 

When section 6 of the revised constitution of the Grand United Order of Eagles, 
E. B. S. T., ete., is considered under the agreed statement of facts and under the 
statutes, defendant was not subject to a liability of parol contract to insure, declared 
upon in count one of the complaint. Such a society or order is subject to liability 
as insurance under the certificate provided by law and made the subject of article 8, 
vol. 4, Code, p. 125 et seq., and the provisions of its revised constitution and laws. 
the case cited by appellee’s counsel, Reliance Life Ins. Co. v. Russell, supra, 
Manhattan v. Parker, supra, and Cherokee Life Ins. Co. v. Brannum, supra, were 
old-line contracts and involved well-recognized waivers. That of Royal Neighbors 
of America v. Fortenberry, supra, was fraternal benefit insurance, the certificate 
and policy not reaching assured or beneficiary until after death of the assured; and 
the observations as to a parol contract to insure is contrary to the view entertained 
after further examination of the statute, and is qualified, modified, or overruled. 

It follows that the judgment of the circuit court is in error, and it is reversed 
and the cause is remanded. 

Reversed and remanded. 

Anderson, C. J., and Sayre, Somerville, Gardner, Bouldin, and Brown, JJ., 
concur. 


PYRAMID LIFE INS. CO. v. BELMONT. (No. 38.) 
Supreme Court of Arkansas, June 11, 1928. 
7 Southwestern Reporter (2d) 32. 

1. INSURANCE—FAILURE OF INSURANCE COMPANY TO DELIVER 
POLICY RENDERED CONTRACT INOPERATIVE AND PREVENTED 
RECOVERY ON PREMIUM NOTE, WHERE APPLICATION PROVIDED 
NO CONTRACT SHOULD EXIST UNTIL DELIVERY OF POLICY. 

{n action by insurance company to recover on first premium note given with 
application which provided “there shall be no contract of insurance until a policy has 
been delivered to me, and the first premium paid to said company, or its duly author- 
ized agent, during my lifetime and good health,” held, that contract of insurance was 
not consummated on approval of the application by the company’s medical director 
Without issuance and delivery of policy, and that failure of insurance company to 
deliver policy precluded recovery on the note. 

For other cases, see Insurance, Dec. Dig. §§ 136[1], 187[3].) 

3. INSURANCE—ALLEGED PAROL AGREEMENT OF PARTIES AS TO 
IME INSURANCE SHOULD TAKE EFFECT HELD INOPERATIVE 
IN INSURANCE COMPANY’S SUIT ON PREMIUM NOTE, WHERE 
\PPLICATION REQUIRED DELIVERY OF POLICY. 

Where application expressly required that policy must be delivered in order 
to create contract of insurance, alleged parol agreement that insurance should take 
ettect on approval of application by medical director of insurer was ineffectual to 
make parol insurance contract, in insurance company’s action on first premium note. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 


4. INSURANCE—QUESTION AS TO AMOUNT OF INSURANCE APPLIED 
"OR HELD FOR JURY IN ACTION BY INSURANCE COMPANY ON 
PREMIUM NOTE, WHERE POLICY REMAINED UNDELIVERED. 

In action by insurance company on premium note given on application, question 
as to amount of policy to be issued was one of fact for jury, where insured claimed 
that he did not get the policy he ordered, and where policy remained undelivered. 

(For other cases, see Insurance, Dec. Dig. § 188[3].) 
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6. INSURANCE—VALIDITY OF INSURANCE CONTRACT DEPENDS ON 
MEETING OF MINDS OF PARTIES ON ALL ESSENTIAL TERMS. 
Minds of parties must meet on all essential terms of insurance contract as in 

case of other contracts in order that contract may be valid. 


(For other cases, see Insurance, Dec. Dig. § 130[2].) 


Appeal from Circuit Court, Union County; W. A. Speer, Judge 

Suit by the Pyramid Life Insurance Company against H. B. Belmont. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 

Brooks Hays, of Russellville, and Marsh, McKay & Marlin, of FE! Dorado, for 
appellant. 

Coulter & Coulter, of El Dorado, for appellee. 

Menarry, J. Appellant brought this suit in the Union circuit court to recover 
from the appellee the sum of $1,611 and interest upon a note, said note having 
been given for fifst premium on a life insurance policy. 

Defendant answered, specifically denying the allegations of the complaint and 
denied that the policy was ever delivered to him by the company, or that it was ever 
intended by the parties to be delivered. He further alleged that the note was 
obtained on the fraudulent representation that it was necessary that the note accom- 
pany appellee’s application for life insurance; that it was fraudulently represented 
to him that, in the event of a failure to issue and deliver the policy, said note would 
be canceled and returned to him; that no policy of any kind was ever issued or 
delivered to defendant. 

He further alleged that it was fraudulently represented to him that stock in the 
Pyramid Life Insurance Company in the sum of $1,000 would also be delivered to 
him, and that no stock of any kind had ever been delivered, and that there was a 
total failure of. consideration for said note; that this suit was begun by plaintiff 
with a full knowledge of the above facts and that no cause of action existed on 
the note; that, notwithstanding they knew all the facts and knew there was no 
liability on the note, they sued out a writ of garnishment and wrongfully, illegally, 
and maliciously impounded his funds; and that he was damaged in the sum of $2,000. 

The appellant introduced the following note: 

“$1,611.00. El Dorado, Ark., 5—22, 1926. 

“On or before ninety days after date, I, we, or either of us, promise to pay to 
the order of myself or legal holder one thousand six hundred eleven & no-100 
dollars for value received, negotiable and payable, without defalcation or discount, 
at the office of ————, with interest from date at the rate of 6 per cent. per annum, 
and at the rate of 10 per cent. per annum after maturity until paid. The makers 
and indorsers of this note hereby severally waive presentment for payment, notice 
of nonpayment, and protest. 

“This note is given for premium for life insurance policy which has been 
issued in the form applied for and delivered to the maker of this note. 

“Henry B. Belmont, 
“Garrett Hotel, P. O., El] Dorado, Ark.” 

Indorsed at bottom of note in pencil: “Claude Hollan—1027.” 

Indorsed on back: “H. B. Belmont.” 

The appellee introduced the following testimony : 

Brooks Hays testified that he was sales director and local counsel for the 
plaintiff. He had actual supervision of the sales contracts of the company. The 
original contract has been in the possession of Mr. Hollan ever since the date of 
issuance. Mr. Hollan is the local agent of the company; does not know that he 
has seen the original policy; might have looked at it in the courtroom. Hollan 
had it last spring in the courtroom and tried to get appellee to take it and he would 
not. The grace period had not expired at that time. The 30 days had not elapsed 
and it was in force at that time. Twelve months had elapsed when witness tendered 
it to Mr. Coulter for the defendant. Witness did not become associated with the 
company until after this policy had been held by Mr. Hollan for some time. 
According to the company’s viewpoint, the policy had been delivered. It held it 
for Mr. Belmont’s benefit. This, referring to exhibit to pleadings, is a copy 
of the policy, and this is a photostatic copy of the application. The original 
application is very likely in their files, but this is an exact copy. The policy was 
not to be in force until it was delivered to applicant in good health and premium 
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paid. The premium was paid by note. The policy and application which is made 
a part of thé policy is the usual contract of insurance, the parts of which that are 
material to the issues in this case are as follows: 

“B. That every declaration hereinabove contained is true. That there shall be 
no contract of insurance until a policy shall have been delivered to me and the first 
premium paid to said company, or its duly authorized agent, during my lifetime 
and good health.” 

“I hereby declare that I have paid to Claud L. Hollan sixteen hundred eleven 
dollars in cash, and that I hold his receipt for same. 

“Henry B. Belmont. 


“(Signature of Applicant.] 
“Dated ———. 


“Rec. note, $1,611.00.” 

The policy was sent to Belmont about September. No part of the note had 
heen paid. 

The appellee testified that he made application to Mr. Hollan for his policy 
of insurance. He stated: 

“About May of last year Hollan came to me and started talking about insur- 
ance, and I wouldn't listen to it; I told him I didn’t have the money; and he kept 
on talking to me about it. If I would take out a policy, he would give me some 
stock in the company; but I didn’t have any money at that time, and he says, ‘Well, 
you don’t have to pay on your policy now, and the stock will be delivered to you;’ 
he says, ‘£ will give you stock equivalent to $1,000;’ and I says, ‘Well, I will talk 
to you about it later;’ so I took the matter into consideration, and he come back 
in the evening again, and I says, ‘I will take out a policy for $25,000;’ and he says, 
‘Well, the company don’t write any more than: $20,000 to one person;’ and I told 
him, ‘I want a $25,000 policy ;’ and he made up the application and passed it over 
for me to sign, and I thought he made it out like I told him to. He wrote up 
the application and had me examined; and I says; ‘When are you going to send me 
the policy?’ and he says, ‘You will get it in 30 days; the company will send it to 
you.’ [ didn’t have any ready money, and I executed the note for the premium. 
Thirty days went by and I never got anything, and I met him, and asked, ‘Say, 
what is the matter with the policy?’ and he said he would write to the company 
and find out what was the matter. Ninety days went by and I never got the policy. 
I asked him a dozen times about the policy, and in October I stopped him, and says, 
‘Why didn’t [ get the policy? I haven’t got it yet;’ and he says, ‘Is that so?’ and 
‘IL says, ‘No.’ A few day later he says he had the policy. He never did anything 

about it. In February he showed me the policy; that was 9 or 10 months after I 
made the application. When he showed me the policy, I asked him if it was for 
$25,000, and he said no; it was for $20,000. I told him that was not the policy I 
ordered. He said the policy was in force when I paid the first premium and 
said after the second premium was paid I would be entitled to $8,000, and I told 
him [ did not order any policy like that. He told me it would be in force when I 
executed the note for the face of the policy. I asked him about the stock, and 
he said [ would get it. I told him it was not satisfactory. He took it from my 
hand and put it in his envelope, and he never delivered it to me, and he never 
delivered me any stock. Two days later the bell boy came with a note with a 
check written out. I wouldn't sign the check, and then he told me he wanted me 
to sign the check; ‘it is important to the company; we want to put that paper in 
advertising.’ I did not sign the check nor anything. No one ever delivered to 
me this policy. I would not have accepted it, if they had delivered it. It is not 
the kind of policy I bought. At the time they sued out a writ of garnishment in 
this cause I had checks outstanding. They were turned down on account of my 
money being garnished. 

“T talked to Mr. Hollan about the policy and I told him I wanted $100,000. I 
finally told him I would take $25,000 and we talked about $25,000 all the time. He 
said if | would sign the note my policy would be delivered in 30 days, but it was 
never delivered. Did not have a conversation in the Garrett Hotel in the presence 
of Cubage and Claud Hollan when he tendered me a policy for $20,000 and did 
not tell him as soon as a judgment was paid me I would pay it. Had conver- 


sations with them and knew Cubage. I told Hollan I would not have anything to 
1 a MARS 
ado with tt. 
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This witness testified at length, but the substance of it was that he wanted a 
policy for $25,000 and never did agree to take a policy for less than $25,000; that 
he understood the face of the policy was to be paid, and afterwards found that 
the policy that Hollan had was for $20,000 only, and that it only provided for the 
payment of a portion the first year, a larger portion the second year, and the 
face of the policy after that. 

Claud Hollan testified: 

That he represented the appellant, writing insurance for it, taking applica- 
tions. That Belmont did not apply for $25,000, but applied for $20,000. That the 
note sued on was the one executed by Hollan at the time, and “he also executed 
a receipt which was introduced in evidence, which showed that Belmont had paid 
to Hollan $1,611, and on the bottom of it was written: ‘Note $1,611. [Signed] 
Henry B. Belmont.’ Took Belmont’s application and sent it to the company, 
and it was in the neighborhood of 90 days before he got policy back from the 
company. When he got the policy, the note was due. He called on Mr. Belmont 
and told him he had his policy, and his note was due, and Belmont said he could 
not pay the note. I told him to pay the interest and we would renew the note, 
and he said he couldn’t pay anything until he got his money, and then he 
would pay the whole thing in advance. I told him it would be three years before 
he got his stock, and he said he wanted to pay all three years up when he got his 
money. I had this conversation with Hollan at the Garrett Hotel in August and 
then, in the later part of September, tendered him the policy. Belmont stated: 
‘You hold the policy here.’” Witness sent the note back to the company. 

Witness said he met Belmont in the lobby of the hotel, took him up to his 
room and asked him about the payment of the note, and Belmont said he was 
drilling a well out south of town, and he says: 

“Just as soon as I get the money out of that well, I will pay you, or, if 1 get 
it out of my suit, I will pay you.” 

At that meeting when he assured witness he would have the money in a few 
days, witness asked him if he did not want to buy $100,000: 

“He said, ‘No; I have got $25,000 on the other;’ and I says, ‘No; not $25,000, 
but $20,000;’ and he just folded the policy up and handed me the policy, and he 
says, ‘You keep the policy until I can make enough to pay off the note, but | 
won't take any more insurance now.’ Mr. Belmont at the second meeting read 
most of the policy over. The policy was issued between 40 and 90 days after 
the application was signed. The insurance was in effect at the time the note was 
taken. The insurance company is in Little Rock, and the reinsurance company 
is in Des Moines, Iowa. I gave him the policy with the Pyramid Life Insurance 
Company just like the other people receive. I offered to deliver this policy in 
August. His note was due at that time. Belmont handed the policy back to me 
to hold it until he paid the note. I was not holding it as security upon the note. 
The insurance was in force during all that time. When I gave him the policy he 
kept it long enough to read it and handed it back to me.” 

Cubage testified that he was in the Garrett Hotel and heard a conversation 
between Hollan and Belmont in which Hollan said, “When you bring in that 
well, I want to write you a policy for $100,000.” Mr. Belmont said, “No;” 
$25,000 was enough for him; and Mr. Hollan said he only had $20,000 and went 
and got Belmont’s policy. Mr. Belmont said he thought it was $25,000, and said 
he did not want any more now. Mr. Belmont told Hollan just to keep the policy 
until he got his money, and he would get the money soon, and he need not worry 
about it. 

We have set out the substance of the evidence, but it would serve no useful 
purpose to set it out in detail, but enough is set out to show the intention of the 
parties and the issues. 

The court at the request of the appellant, instructed the jury as follows: : 

“(1) You are instructed that, the defendant having admitted the execution of 
the note sued on, the burden is upon him to show by a preponderance of the 
evidence in this case that the same is without consideration, and unless you find 
from a preponderance of the evidence in this case that no consideration was 
given for the note sued upon or passed from the payee to the payer, then you 
will find for the plaintiff. 

“(2) You are instructed that, if you find from the evidence that the insur- 
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ance policy was issued by the plaintiff company on the life of Mr. Belmont, and 
that the same was tendered to him by the agent of the plaintiff company, and 
that the defendant asked the plaintiff’s agent to keep the same for him until the 
note was paid, then you will find for the plaintiff the amount of the note sued 
upon 

“(7) In determining whether or not there was a delivery of the policy in 
question, you are instructed that it is the intention of the parties and not the 
manual possession of the policy which controls, and if you find that an insurance 
policy was issued in the form applied for and was accepted by the insured, being 
thereafter treated as in force by the parties, the delivery is complete, though it 
remain in the hands of the insurer’s agent, and if you do find that it was the 
intention of the parties that the contract should be considered in force, then your 
verdict should be for the plaintiff.” 

And the court refused to give the following instructions requested by 
appellant : 

“(3) You are instructed as a matter of law that the consideration for the 
note given was the issuance of the insurance policy referred to, by the plaintiff, 
upon the life of the defendant, and if you find that said insurance policy was 
issued and was tendered to the defendant, that is sufficient consideration to 
support the note and you will find for the plaintiff. 

“(4) You are instructed that, when the insurance company issued its policy 
of.insurance as applied for upon the life of H. B. Belmont, defendant in this case, 
it became bound to pay the same in the event of his death, and whether there 
was manual delivery and actual taking possession of the policy by H. B. Belmont 
is not material to the validity of the note sued upon, and if you find that said 
policy was so issued upon the application of the defendant, and that the defendant 
was notified thereof, then your verdict will be for the plaintiff. 

“(S) You are further instructed that the test as to whether there was a 
valid consideration for the note is whether or not the insurance company, plaintiff 
herein, became bound to the beneficiary named in the policy at any time to have 
paid the amount of the policy in event of the death of the defendant, and if the 
insurance company was bound to have paid the policy in the event of his death, 
then your verdict will be for the plaintiff. 

“(6) You are further instructed that, if the insurance company, plaintiff in 
this case, acting upon the application of the defendant, H. B. Belmont, and in 
consideration of the note sued upon, actually executed the policy of insurance, 
and tendered it to the defendant, then the company was liable for the amount of 
the policy in the event the defendant died during the life thereof, or the period 
for which said note was given to pay the premium, and your verdict will be for 
the plaintiff.” 

The following instructions were given at the request of the appellee: 

(2) You are instructed that, unless you find from the evidence that plaintiff, 
Pyramid Life Insurance Company, issued to defendant a policy or certificate in 
the form applied for, and that the same was delivered to and accepted by defend- 
ant while he was in good health, your verdict should be for the defendant.” 

“(4) You are instructed that, if you find from a preponderance of the 
evidence that the agent of plaintiff, life insurance company, made any material 
nusrepresentations to the defendant by which he was induced to execute the 
application for insurance, either with reference to the terms and conditions of 
the policy or certificate itself, or with reference to the issuance and delivery of 
stock in the plaintiff company, such misrepresentations, when discovered by 
defendant, would be a complete justification for his refusing to accept such 
policy or certificate; and, if you find that such representations were made, your 
verdict should be for the defendant.” 

_ The jury returned a verdict for the defendant, and the plaintiff filed motion 
lor new trial, which was overruled, exceptions saved, and this appeal prosecuted 
to reverse the judgment of the circuit court. 

_ [1] The appellant’s first contention is that, under the undisputed testimony in 
this case, the contract of insurance was consummated upon the approval of the 
application by the company’s medical director and became a complete and binding 
contract without the issuance or the delivery of the policy. In the application 
signed by Belmont, which is made a part of the policy, is the following clause: 
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“That there shall be no contract of insurance until a policy has been delivered 
to me, and the first premium paid to said company, or its duly authorized agent, 
during my lifetime and good health.” 

The appellant says that this was a part of the policy. It was attached to the 
policy, and it was therefore the intention of the parties expressed in writing that 
there should be no contract of insurance until the policy was delivered. It there- 
fore appears clear from the contract entered into that there was to be no contract 
of insurance until the policy was delivered. 

Suit was brought on a policy that contained the following statement in the 
application : 

“That, if this application is accepted, the policy issued hereunder shall not 
take effect until the first premiums shall have been paid to and accepted by said 
company or its authorized agent, and such policy delivered to and accepted by 
me, and all during my continuance and while I am in good health.” 

The court, in construing this policy, said: 

“It is elementary that delivery, either actual or constructive, of an instrument 
of writing of the character of this policy is essential to give it legal effect, and 
the stipulation quoted from the application for the policy in express terms was 
that the policy should not take effect until it should be actually delivered to and 
accepted by the applicant. 

“This was a clear and explicit agreement the effect of which could not be 
varied by Stewart’s intention that the policy should be effective as soon as he 
executed it. If he had actually tendered the policy, yet, under the terms of the 
agreement, it would not become a completed contract until accepted by Melton, 
and there was no evidence to show that he even intended to accept it until after 
he was fatally ill, and. which illness precluded his right then to demand its delivery, 
according to the terms of his agreement with the company.” American Home 
Life Ins. Co. v. Melton (Tex. Civ. App.) 144 S. W. 362. 

In the instant case substantially the same agreement was made in the 
application signed by Belmont. It was expressly agreed that there should be no 
contract of insurance until the policy was delivered. It therefore seems clear 
that the contract made by the parties and the agreement signed by Belmont and 
accepted by Hollan for the company were to the effect that there should be no 
contract of insurance until the policy was delivered and it was not offered to be 
delivered for about 90 days. The understanding. was that it should be delivered 
in 30 days. 

We do not agree with appellant that the contract of insurance was consum- 
mated upon the approval of the application by the company's medical director 
and became a complete and binding contract without the issuance and delivery of 
the policy because the application itself expressly stated that it should not be a 
contract of insurance until the policy was delivered. Therefore, if Belmont had 
died after his application had been approved by the medical director of the com- 
pany, he could not have recovered the amount of the policy. 

But appellant argues that a parol contract of insurance was entered into by 
the parties, which was binding upon the company when the application was 
approved by the medical director and that the issuance of the policy and delivery 
to Belmont were not essential to the completion thereof. This contention is in 
the face of the policy itself or the application which is attached to and made part 
of the policy 

[2,.3} Itais.a well- established rule that, whatever agreements may be made or 
whatever conversation or statements precede a written contract, when the writ- 
ing is signed, as it was in this instance, it takes the place of all the discussions 
and propositions preceding it. It is admitted by appellant that there is nothing 
in the application or in the policy to the effect that the insurance was to become 
effective upon the approval of the application by the medical director, but it 
insists that it was agreed that it should be effective from the date ofthe note and 
application. And the application provides for the medical examination, .as well as 
the delivery of the policy, before it can become effective. 

It is true that contracts of insurance may be made by parol, and delivery. of 
the policy is not essential to the completion of the contract in such cases; but 
that is where the minds of the insured and insurer, for a valuable consideration, 
have met on all the terms of the contract, the contract is complete and enforce- 
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able even though it was intended by the parties to be evidenced by a policy which 
might not be delivered beiore the death of the party. But that is where the 
intention of the parties is to make a contract of insurance by parol. Here it is 
expressly stated by the parties that this was not to be done. Besides, the minds 
of the parties must meet before any valid contract can be made. 

[4] The appellee testifies positively that he made application for, and ex- 
pected to get, a policy for $25,000; that no such policy was ever offered him. A 
part of the consideration for the note was also $1,000 stock in the company which 
he never did get. The evidence is not disputed that the stock was to be given 
and it is not disputed that the policy was to be delivered within 30 days. There 
is a dispute about whether the policy was to be for $20,000, and this was a 
question of fact for the jury. Then, besides that, one of the instructions given 
at the request of the appellant was as follows: 

“You are instructed that, if you find from the evidence that the insurance 
policy which was issued by the plaintiff company on the life of Mr. Belmont, and 
that the same was tendered to him by the agent of the plaintiff company, and 
that the defendant asked the plaintiff's agent to keep the same for him until 
the note was paid, then you will find for the plaintiff the amount of the note sued 
upon. 

It will be seen from this instruction that the question was submitted to the 
jury, the very contention made by the appellant in the case, and the jury found 
against it. 

Appellant also asked, and the court gave, the following instruction: 

“In determining whether or not there was a delivery of the policy in question, 
you are instructed that it is the intention of the parties and not the manual 
possession of the policy which controls, and if you find that an insurance policy 
was issued in the form applied for and was accepted by the insured, being there- 
after treated as in force by the parties, the delivery is complete, though it remain 
in the hands of the insurer’s agent, and if you do find that it was the intention of 
the parties that the contract should be considered in force, then your verdict 
should be for the plaintiff.” 

[5] So whether it was the intention of the parties to make the contract by 
parol or not was submitted fairly to the jury. As we have already said, the 
application, which was a part of the policy, said that there should. be no contract 
until the policy was delivered. But, notwithstanding this, the court, submitted 
the question to the jury whether there was an intention for it to be in force 
before delivery, and told the jury that, if this was the intention of the parties, 
they should find for the plaintiff. j 
“i Agee calls attention to the case of Jenkins v. International Life Ins. Co., 

Ark. 258, 232 S. W. 3. It. is true that the court said in that case: 

“The general doctrine is that contracts of insurance may be made by- parol, 
and, such being the case, of course delivery of the policy is not essential to the 
completion of the contract of insurance; and where the minds of the insured 
and the insurer for a valuable consideration have met upon all the terms of the 
contract, the contract is complete and enforceable, even though it was intended 
by the parties to be evidenced by a policy, but which ‘because of some fortuity 
was not delivered before the death of the insured.” , p 

The court further said in the same case: 

“But of course the parties may agree, as a condition precedent to a complete 
and enforceable contract of insurance, not only that there shall be a delivery of 
the policy, but also a delivery while the insured is in good health.” x 


Numbers of authorities are cited in the above case and there is no question 
about the rule in this state. But the record shows that the parties in the instant 
case agree that there should be no contract of insurance until the policy was 
delivered. 

Appellant also calls attention to the case of Mutual Life Ins. Co. v. Parrish 
66 Ark. 612, 52 S$. W. 438. In that case the court said: 


“Whether a contract for insurance has been completed ‘depends upon the 
(uestion whether the respective parties have come to an understanding upon all 
the elements of the contract, the parties thereto; the subject-matter of insurance; the 
amount for which it is to be insured; the limits of the risk, including its duration 
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in point of time and extent in point of hazards assumed; the rate of premium; 
and, generally, upon all the circumstances which are peculiar to the contract and 
distinguish it from every other, so that nothing remains to be done but to fill up 
the policy and deliver it on the one hand, and pay the premium on the other.” 

Some of the issues in this case, about which there is a conflict of evidence, 
were the terms of the contract. And these questions were submitted to the jury, 
and its verdict is controlling here. 7 

Appellant next calls attention to Judge Cooley’s Brief, 442, and to Aétna Life 
Ins. Co. v. Short, 124 Ark. 505, 187 S. W. 657; but there is nothing in either of 
these authorities contrary to the rules above announced. 

Another case, and the last one to which appellant calls attention, is the case 
of Huntington Ins. Agency v. Wyoming County Court, 98 W. Va. 352, 127 S. E. 
64, 41 A. L, R. 642. In that case the court said, among other things: 

“Whether an insurance policy has or has not been delivered, after its issuance, 
so as to complete the contract and give it binding effect, does not depend upon its 
manual possession by the assured, but rather upon the intention of the parties, as 
manifested by their acts or agreements. The manual possession of the thing 
which it is intended to deliver is a matter of little consequence. Such possession 
may exist without any legal delivery, and it may not exist where a legal delivery 
has been effected. The controlling question is, not who has the actual possession 
of the policy, but who has the legal right of possessjon?” 

And, as we have already shown, the question of the intention of the parties 
was submitted to the jury by instructions requested by both parties, and the 
finding of the jury is conclusive here. 

In the notes to the above case, to which attention is called, a number of 
Arkansas cases are cited. 

{6] Appellant argues that the undisputed testimony shows that the contract 
was completed, and insists that it appears that the company issued the kind of 
policy applied for; but we do not agree with appellant in the contention that the 
undisputed proof shows there was a completed contract, nor that the undisputed 
proof shows that the kind of policy applied for was issued. There is a sharp 
conflict in the testimony of Belmont and Hollan. Belmont swears very positively 
that it was not the kind of policy he applied for and Hollan testified it was. 
This was one of the issues submitted to the jury. The application and agreement 
to take a $25,000 policy is not met by an offer to deliver a $20,000 policy. The 
minds of the parties must meet on all the essential terms of an insurance contract 
just as they are required to meet on the terms of other contracts; and, according 
to the testimony in this case, there was a dispute as to whether the minds of the 
parties met. 

The court properly instructed the jury and there is substantial evidence to 
support the verdict. 

The judgment is therefore affirmed. 


SHELBY ET AL. v. UNION LIFE INS. CO. (No. 73.) 
Supreme Court of Arkansas. June 25, 1928. 
7 Southwestern Reporter (2d) 778 
1. INSURANCE—AFFIDAVIT OF DEATH AND INDEBTEDNESS WAR- 

RANTED INSURER IN PAYING LIFE POLICY TO EXTENT OF IN- 

DEBTEDNESS TO BENEFICIARY BANK. 

Under life policy payable to creditor bank to extent of insured’s indebtedness 
to it and balance, if any, to insured’s executors and assigns, insurer was under 
duty to pay such indebtedness as existed out of insurance money to bank first, 
and affidavit of death and indebtedness by bank was sufficient showing to war- 
rant insurer in making payment to bank. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 


2. INSURANCE—INSURED’S ADMINISTRATOR, TO RECOVER ON POL- 
ICY PAYABLE TO BANK TO EXTENT OF INDEBTEDNESS, WAS 
REQUIRED TO SUSTAIN ALLEGATIONS OF PAYMENT TO BANK 
IN BAD FAITH BY WEIGHT OF EVIDENCE. 

Where petition in life policy payable to creditor bank to extent of insured’s 
indebtedness, balance, if any, to insured’s administrators or assigns, alleged that 
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payment to bank claiming indebtedness was made in bad faith and that insured 

owed bank nothing at time of his death, insured’s administrator in order to re- 

cover was required to sustain allegations by weight or preponderance of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

3. INSURANCE—WITHOUT PROOF OF ALLEGED PAYMENT IN BAD 
FAITH TO BENEFICIARY BANK TO EXTENT OF INDEBTEDNESS, 
INSURER SUED BY INSURED’S ADMINISTRATOR WOULD HAVE 
PREVAILED (CRAWFORD & MOSES’ DIG. § 4113.) 

Where petition by insured’s administrator on life policy payable to creditor 
bank to extent of insured’s indebtedness, balance, if any, to insured’s executors or 
assigns, alleged that payment to bank claiming indebtedness was made in bad 
faith and that insured owed bank nothing at time of his death, insurer would have 
prevailed under such pleadings if no proof had been taken, in view of Crawford 
& Moses’ Dig. § 4113, placing burden of proof on party who would be defeated if 
no evidence were given on either side. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

4. INSURANCE—INSURED’S ADMINISTRATOR HAD BURDEN OF 
PROVING PAYMENT IN BAD FAITH TO BANK BENEFICIARY TO 
EXTENT OF INDEBTEDNESS. 

Under petition by insured’s administrator against insurance company to re- 
cover insurance paid to bank as creditor of insured under policy payable to bank 
to extent of indebtedness, balance, if any, to insured’s executors or assigns, alleg- 
ing that payment was made in bad faith and that insured owed bank nothing at 
time of death, charge that burden of proof was on plaintiff was proper. 

(For other cases, see Insurance, Dec. Dig. § 646[11].) 

Appeal from Circuit, Franklin County; J. O. Kincannon, Judge. 


Suit by Lizzie Shelby and others against the Union Life Insurance Company. 
To review a judgment dismissing the complaint, plaintiffs appeal. Affirmed. 


Linus A. Williams, of Ozark, for appellants. 
Duty & Duty, of Rogers, for appellee. 


Humpureys, J. Upon a trial of this cause in the cricuit court of Franklin 
county, a verdict was returned in favor of appellee, and a consequent judgment 
was rendered dismissing the complaint of appellants, from which is this appeal. 

The suit was brought by the administrator of the estate of R. W. Shelby, de- 
ceased, and his widow and heirs at law, against appellee to recover $10,000 on two 
life insurance policies issued to R. W. Shelby on his life, by which it was agreed 
to pay said amount “to.the People’s Bank of Ozark (creditor) as its interest may 
appear and the balance, if any, to the insured’s executors, administrators and as- 
signs immediately upon receipt of due proofs of the fact and cause of death of 
= insured during the continuance of this contract, and the surrender oi this 
policy. 

On the 11th day of March, 1925, R. W. Shelby died, and on the 17th day of 
March following, the People’s Bank of Ozark, through its president and cashier, 
filed with appellee the following affidavit of his death and of his indebtedness to 
it at the time: 

“State of Arkansas, County of Franklin—ss. : 


“We, L. L. Ford and Finis E. Stockton, president and cashier of the People’s 
Bank of Ozark, Arkansas, do hereby make oath as follows: , 

“We state that Robert W. Shelby of Mulberry, Arkansas, died on the 11th 
day of March 1925; that he was the holder of policy No. 740, dated April 17, 1922, 
and policy No. 2491, dated May 16, 1924, issued by the Union Life Insurance 
Company of Rogers, Arkansas, in the sum of five thousand dollars ($5,000.00) 
each; and that the People’s Bank of Ozark was and is now a creditor of the said 
Robert W. Shelby, and was named beneficiary in said policies of insurance as its 
interest may appear. 

“We further state that at the death of the said Robert W. Shelby, he was indebt- 
ed to this bank in the sum of ten thousand dollars ($10,000) or more, or the full 
face value of said policies of insurance, and that said bank is justly and legally 
entitled to the proceeds of said policies of insurance, and that said indebtedness 
was and is valid and subsisting and a bona fide indebtedness against the said 
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Robert W. Shelby, said indebtedness being evidenced by the following promissory 
notes, described as follows, to wit: i 


One note date 12—31—24 . $ 1,694.00 
One note date 3—31—22 
One note date 12—28—23 
One note date 12— 1—21l 


$10,554.00 


“Witness our hands this 17th day of March, 1925. 
‘Fecha MOOSE, 
“President, People’s Bank of Ozark. 
“Finis E. Stockton, 
“Cashier, People’s Bank of Ozark. 
“Acknowledgment. 
“State of Arkansas, County of Franklin—ss.: 

“On this, the 17th day of March, 1925, personally appeared before me, the 
undersigned, a duly commissioned and acting notary public for and in the state 
and county aforesaid, L. I. Ford and Finis E. Stockton, respectively, and after be- 
ing sworn by me, state that the facts set forth in the above and foregoing affida- 
vit are true and correct. 

“Witness my hand and seal the day and year above written. 

“My commission expires Dec. 31, 1926. 

“Vint Addy, Clerk Circuit Court. 

[Seal.]” 

Based upon this proof of death and indebtedness, appellee paid $10,000, the 
amount of the policies, to the People’s Bank of Ozark, and received a beneficiary 
receipt from the bank for said amount. f 

The grounds upon which the recovery was sought were set out in the fourth 
and fifth allegations of the amended complaint, which are as follows: 

“Fourth. That Finis E. Stockton, cashier of said bank, and L. L. Ford, 
president of said bank, induced said insurance company to pay said policies to 
said bank by false and fraudulent representations by filing a false affidavit with 
the insurance company representing to said company that at the time of the death 
of the said R. W. Shelby that he was indebted to said bank in the sum ot 
$10,554.80. 


“Fifth. That in truth and in fact said R. W. Shelby was not indebted to 
said bank in any sum.” 

Appellee filed an answer denying the fourth and fifth allegations in the 
complaint and admitting that it paid the face of the policies to the bank upon 
proof of the death of R. W. Shelby and his indebtedness to the bank shown by 
the affidavit filed by its president and cashier, heretofore set out in full. 

At the conclusion of the evidence the court instructed the jury relative to 
the burden of proof as follows, over the objection and exception of appellants: 

“Gentlemen of the jury, I instructed you awhile ago that the burden of proof 
is on the defendant, Union Life Insurance Company, to prove the indebtedness 
of R. W. Shelby to the People’s Bank at the time of his death; but I have 
changed my mind, so I am now instructing you that the burden of proof is on 
the plaintiff (appellant) to establish’ this.” 

{1-4} The controlling question involved on this appeal is whether the court 
properly instructed the jury with reference to the burden of proof. There is no 
ambiguity in the clause designating the beneficiaries in the policies. The 
People’s Bank of Ozark was primarily made the beneficiary in case R. W. 
Shelby was indebted to it at the time of his death, to the extent of such indebted- 
ness, and the executors, administrators, or assigns of R. W. Shelby were made 
the beneficiaries of any surplus remaining after paying said indebtedness. It was 
clearly the duty of the insurance company to pay such indebtedness as existed 
out of the insurance money to the People’s Bank of Ozark first. The clause 
designating the beneficiaries made no particular requirement as to the character 
of proof that should be made of the death of the insured and the existence of his 
indebtedness to the bank. We think the affidavit of the death and indebtedness 
was sufficient showing to warrant the appellee in making the payment. There is 
no testimony in the record tending to show that it made the payment in bad 
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faith. It is alleged in the fourth and fifth paragraphs of the complaint, upon 
which a recovery was sought, that the payment was made in bad faith and that 
R. W. Shelby owed the bank nothing at the tima of his death. It was necessary, 
in order to recover, to sustain the allegations by weight or preponderance of the 
evidence. The record fails to reflect any evidence tending to establish either of 
the allegations. Appellants contend and argue that the burden rested upon 
appellee to show that R. W. Shelby owed it the amount of $10,000 at the time of 
his death. In other words, appellants treated the answer of appellee as an 
acknowledgment of the debt and a plea of payment. The real issues, according 
to the pleadings, were the allegations contained in the complaint to the effect 
that no debt existed, and that payment was made by appellee to the bank in bad 
faith. If no proof had been taken, necessarily under the pleadings the appellee 
would have prevailed. Section 4113 of Crawford & Moses’ Digest provides: 

“The burden of proof in the whole action lies on the party who would be 
defeated if no evidence were given on either side.” 

This court ruled in the case of Looney v. Potts, 163 Ark. 310, 260 S. W. 2 
(quoting syllabus) : 

“A suit to recover a sum alleged to have been obtained fraudulently by 
procuring plaintiff, who could not read, to sign a check for more than the intended 
amount, was not a suit on the check, but for deceit, and the burden of proof 
was on the plaintiff, under Crawford & Moses’ Dig. § 4113, placing the burden of 


proof * on the party who would be defeated if no evidence were given on either 
side.’ 


The court correctly instructed the jury, in the instant case, that the burden of 
proof rested upon appellants. 


No error appearing, the judgment is affirmed. 


COMMONWEALTH LIFE INS. CO. v. LEETE 
Court of Appeals of Kentucky. April 24, 1928. 
Rehearing Denied June 27, 1928. 


1. INSURANCE—ACCEPTANCE OF NOTES FOR BALANCE OF YEAR'S 
PREMIUM CONSTITUTED PAYMENT THEREFOR, WHERE IT WAS 
NEVER CONTEMPLATED THAT OBLIGATION THUS INCURRED 
COULD BE RELEASED EXCEPT BY PAYMENT. 


Where notes given for payment of balance due on premiums showed on their 
face that they were given and accepted in part payment of premiums,.and it was 
never contemplated that obligation thus incurred could be released, or that it 
was to be discharged except by payment which was to be made in any event 
either by insured himself or by deducting amount of notes from earned values of 
policies, he'd, that taking of notes constituted payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 186[5].) 


2, INSURANCE—INSURER HELD WITHOUT POWER TO FORFEIT OR 
LAPSE POLICIES FOR NONPAYMENT OF NOTES WHICH WERE 
ACCEPTED AS PART PAYMENT OF YEAR’S PREMIUM. 

Where insurer accepted notes as payment for balance due on year’s pre- 
mium, it was without power to forfeit or lapse policies for nonpayment of notes, 
notwithstanding provision to that effect embraced in note. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 


3. INSURANCE—UNDER POLICIES PROVIDING FOR TERM INSURANCE 
IN EVENT INSURED CEASED TO PAY PREMIUMS, TERM INSUR- 
ANCE SHOULD BE BASED ON VALUE OF EXTENDED INSURANCE 
FROM EXPIRATION OF PAID INSURANCE. 

Where policies provided that after payment of certain number of premiums, 
if policyholder then ceased paying and failed to elect as to rights under policy, 
policies were to be extended for their full value and carried as term insurance for 
period fixed in tables, held, that term insurance should be based on value of such 
extended insurance from time paid insurance expired. 


(For other cases, see Insurance, Dec. Dig. § 367[1].) 





710 The Insurance Law Journal, Vol. 71 [Oct., 1928 


4, INSURANCE—INDEBTEDNESS DUE INSURER FROM INSURED 
HELD DEDUCTIBLE FROM POLICY PROVIDING FOR PAID-UP 
INSURANCE IN ORDER TO KEEP OTHER POLICIES EXTENDING 
INSURANCE IN FORCE. 

Where insured had three policies, one of which provided that, in event pre- 
miums were not paid, paid-up insurance would be given for value of premiums 
already paid in, and other two policies provided for term insurance in such event, 
and insured, being indebted to insurer, failed to pay premiums and subsequently 
died, held, that in apportioning indebtedness to policies it should be deducted 
from value of policy providing for paid-up insurance in order to keep other 
policies extending insurance in force. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

5. INSURANCE—EQUITY REQUIRES POLICY PROVISIONS BE LIBER- 
ALLY CONSTRUED IN FAVOR OF INSURED. 

Equity requires that policy provisions should be liberally construed in favor 
of insured. . 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Circuit Court, Floyd County. 

Separate actions by Maggie Fitzpatrick Leete against the Commonwealth 
Life Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed and remanded, with directions. 

Burnett, Batson & Cary, of Louisville, and Edward L. Allen and A. J. May, 
both of Prestonsburg, for appellant. 

C. P. Stephens, of Prestonsburg, and B. P. Friend, of Montcoal, W. Va., for 
appellee. 

McCanpLkEss, J. In separate actions Mrs. Maggie Fitzpatrick Leete, ‘as 
beneficiary, sought recovery on three insurance policies of $1,000 each issued b; 
the Commonwealth Life Insurance Company on the life of her husband, Dr. 
R. H. Leete, who died on the 14th of February, 1926. One of the policies, No. 
4569, was dated December 31, 1908, while the other two, Nos. 5705, 5706, were 
‘dated December 29, 1909, the premiums on each falling due annually on the 
days of the month named. No payments were made on premiums during or 
after the month of December, 1915. 

The petition on the first policy asked a recovery for the amount of paid-up 
insurance to which the insured was entitled, under the nonforfeiture provisions 
in the tables therein set out, at the time it was alleged he ceased paying premiums 
thereon. The option agreement in that policy provided for automatic paid-up 
insurance in the event the policy was forfeited for nonpayment of premiums, un- 
less insured made a written election of options. Dr. Leete had made no election, 
and in its answer the company confessed liability for the amount claimed, but 
distinctly asserted that its action in so doing was not to prejudice its defense in 
the other actions though the record in that case was made a part of the others, 
and no appeal is taken therefrom. 

The suits on policies Nos. 5705 and 5706 are based on the theory that Dr. 
Leete had paid six annual premiums, to wit, those of December 29, 1909, 1910, 
1911, 1912, 1913, and 1914; that the last payment carried the policy in force to 
December 29, 1915; that under the forfeiture provisions in the policy upon his 
failing to pay the seventh annual premium, he was entitled at his option to 
accept (1) their cash surrender values, (2) paid-up insurance payable at death 
for the amount of the insurance stated in the policy tables, or (3) to extend the 
insurance for a fixed period for the full amount of the policy, and in the event 
he did not so elect that the policies were automatically extended under the third 
option; that Dr. Leete did not make any election; and that the two policies 
named were thus automatically extended. The table of values mentioned ex- 
tended the insurance at the end of the sixth year for a period of ten years and 
seven months, and the policies by their terms lapsed December 9, 1915, and were 
thereby extended ten years and seven months, or to July 29, 1926, more than five 
months beyond the period of Dr. Leete’s death. It is further alleged that, by 
mistake, Dr. Leete’s age was overstated in his applications and in the policies, 
and that he is entitled to such additional insurance as the increased premmms 
would have purchased at his true age. 
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The defense is that the annual premium of December 29, 1914, was not paid 
in full; that at that date the premiums on the three policies were merged; that 
the accrued: dividends were deducted therefrom, and three notes of $25.42 each 
executed for the balance; that two of these notes matured June 29, 1915, and the 
third September 29, 1915; that the first two were paid by Dr. Leete, but that he 
defaulted in payment of the one due September 29, and that the policies were then 
forfeited subject to the nonforfeiture provisions; that the premiums for that 
year not being paid in full, the extended insurance must be based on the value of 
the policies at the end of the fifth year which entitled the insured to nine years 
and one month extended insurance from December 29, 1914, or to January 29, 
1924; that if construing the fractional payments made in 1915 as increasing this 
insurance it still fell short of the time of the doctor’s death; the final contention 
being that, by the terms of the policy and the insurance note executed by Dr. 
Leete, the amount due on the latter should have been deducted from the optional 
policy values at the time of the forfeiture, and that when this was done the 
extended insurance did not reach the date of the doctor’s death. As to these 
defenses, it is claimed by the plaintiff that the last-named note had in fact been 
paid or its payment waived by the company, and that the provision in the policy 
for decrease in the value of paid-up or extended insurance to the extent of the 
indebtedness due by the insured was void as against public policy. 

Both cases were tried and heard together. A jury was waived and all 
questions of law and fact submitted to the court, who, without a separation, 
rendered judgment for the plaintiff for the full amount of her claim to be 
credited by $25.42, with interest from December 29, 1914, the amount of the fast 
premium note. The defendant appeals. 

The following stipulations appear in the policy: 

Nonforfetture Provisions. “If this policy should lapse by nonpayment of any 
premium after three full years premiums have been paid in cash, the company 
upon legal surrender of the policy within sixty days from such nonpayment will 
grant the following options: (1) The cash surrender value shown in table A. 
(2) Paid-up nonparticipating insurance payable at the same time as this policy 
for the sum shown in table B. (3) If neither of the foregoing provisions should 
have been applied for as above, this policy shall continue automatically as term 
insurance without participation in surplus for the full amount insured thereby and 
for the number of years and months as shown in table B. If any indebtedness be 
due the company, the values will be decreased in the proportion of such indebted- 
ness bears to the cash value.” 

Table A. 
At End of Year Loan Value. Cash Value. 
69 _ 44 
100 69 
125 100 
153 125 
Table B. 
Extended Ins. 
Paid-Up At End of 
Insurance. Years. Mos. Year. 
106 5 0 3 
159 7 1 4 
212 9 1 5 
265 10 7 6 

Payment of Premium. “If any premium or note given therefor be not paid 
when due, this policy shall become null and void subject to the nonforfeiture 
provisions in the tables herein. Any unpaid portion of the current year’s pre- 


samt with all indebtedness, shall be deducted from any claim here- 
under. 


Misstatement of Age. “Any error in stating the age of insured will not 
vittate this policy, but will be adjusted by the payment of such an amount as the 
premiums actually paid would purchase at the correct age of the table of rates 
in use by the company at the date of issue of this policy.” 

The evidence is quite meager, though it appears that the premium of 
December, 1914; was in its inception handled as claimed by appellant. The three 
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notes then executed were in its possession and introduced in evidence, all being 
similar except as to the maturing dates and subsequent notations. The two 
maturing June 29 were paid, and each shows a notation of interest of 75 cents. 
The third reads: 
“Dec. 29, 1914. 
$25.42 (This note must be dated ex- 
1.52 interest. act day on which premium is 
—__—. due.) 
$26.94 
“On or before nine months after date, for value received, I promise to pay to 
the order of the Commonwealth Life Insurance Company, twenty-five 42/100 
dollars, without discount or defalcation, at , with interest from date, being 
part of the premium on policy No. 4569, 5705, 5706 in said company due December 
29, 1914. Should this note with interest not be paid when due, the above- 
numbered policy shall become null and void as of that date, subject to the 
nonforfeiture provisions in said policy, but the amount of this note with interest 
will be deducted from any settlement made with the insured. 


“Ralph H. Leete. 
“{Signature of Person Insured.] 

“Prestonsburg, Ky. 

“Due. No. 783. 

“Rend. 12/29/15. 

“Policy Canceled—Note Void.” 

It further appears that the notes maturing June 29th were not paid at 
maturity; that the company did not attempt to forfeit the policy therefor; and on 
Oc:ober 6, 1915, its secretary-treasurer wrote Dr. Leete as follows: 

“Oct. 6, 1915. 

“Dr. R. H. Leete, Prestonsburg, Ky. Dear Sir: Your favor of the 20th ult. 
inclosing check for $12.50 in settlement of the balance due on your notes which 
matured on June 29th is received, and I herewith inclose you the two notes 
canceled, and I am much obliged to you for your attention to this matter. — 

“You have another note for $25.42, with interest, which was due on Sep- 
tember 29th, and I am herewith inclosing you a new note for the same amount 
drawn at twelve months from December 29, 1914, which will make it fall due on 
December 29, 1915, and if you will sign this note and return it to me in the 
inclosed envelope I will at once send your old note canceled. 

“Awaiting your reply and with kindest regards, I am, 

“Very truly yours, 
“Darwin W. Johnson, Secy. & Treas.” 


It does not appear that this letter was ever answered, though a witness for 
plaintiff who called at the office of the company for information thinks he saw 
a note for like amount, bearing Dr. Leete’s signature, in the company’s files when 
they were produced to him for inspection after the doctor’s death. It will further 
be observed that the rubber stamp notations on the note, “Policy Canceled—Note 
Void,” are not dated; that the interest is calculated upon the note for a full 
year; and that there is a lead pencil notation thereon reading, “Rend. 12/29/15,” 
which indicates a renewal or extension to that date. In further appears that the 
company’s records in this respect have been loosely kept; that when the plaintiff 
asked for blanks upon which to make proof of the doctor’s death, the company 
informed her that the doctor had elected to take paid-up insurance on the policy 
and then claimed that the policy had been forfeited in December, 1915, which it 
later asserted was a mistake, and that its card indexes show a forfeiture on the 
policy on September 25, 1915, several days before the premium note was due, 
and eleven days prior to the secretary’s letter quoted above. From all of these 
facts it is argued that the company had waived the forfeiture provisions of the 
policy and elected to keep it in force until the 29th of December, 1915: We are 
inclined to the opinion that this evidence is sufficient to sustain such conclusions 
if that matter was an issue. However, we do not think this material, as the 
doctrine of waiver has no application to the state of facts presented. 

[1-3] The premium notes show on their face that they were given and 
accepted in part payment of the 1915 premiums. It was never contemplated that 
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the obligation then incurred could be released, or that it was to be discharged 
except by payment which was to be made in any event either by the insured 
himself or by deducting the amount of the notes from the earned values of the 
policies, which was then many times over the amounts of the notes; authority to 
do this being incorporated in the policies and note itself as above quoted. 
Unquestionably this was intended to constitute and did constitute payment of the 
entire 1915 premiums. As much so as if the insured had borrowed the money 
outright from the company on his policies’ cash surrender values and had paid 
the premiums therewith. Such being the case, after the execution of the notes 
and their acceptance by the company, it was without power to forfeit or lapse 
them for nonpayment of the notes during that period, notwithstanding the 
provision to that effect embraced in the note; and, as it appears that in the 
absence of election the policies were to be extended for their full value and 
carried as term insurance for the period fixed in the tables, it follows that this 
should be based on the value of such extended insurance from the end of the 
sixth year, or ten years and seven months from December 29, 1915. 

[4, 5] 2. It is strenuously argued, however, that the insurance notes were each 
given in part payment of premiums on all three policies, and that this should be 
allocated and the proportionate part allotted to each should be deducted from the 
value thereof as of date December 29, 1915; that the proportion of these premiums 
thus paid on each of these policies was $8.01; that at the end of the sixth year 
each policy had a cash surrender value of $125, which entitled the insured to 
extended insurance for a period of ten years and seven months, or one hundred 
and twenty-seven months; or, in other words, that $1 in cash purchased $1,000 
insurance for a trifle in excess of one month; that upon deducting $8.01 from the 
cash surrender value of $125 only $116.99 remained, which, upon the same basis, 
would purchase extended insurance for not exceeding one hundred and eighteen 
months, and upon this basis the extended insurance expired in November, 1925, 
three months before the death of Dr. Leete. This argument is plausible and 
would be sound if the parties had agreed that the amount due on the note should 
be thus distributed among the various policies. No doubt, Dr. Leete could have 
directed it to be so done and have bound his beneficiary thereby. In the absence 
of such direction by Dr. Leete, the company might thew have elected to charge 
the insurance note to the proceeds of either of the policies or to have divided it 
among the three by so notifying the insured. But it will be observed that no 
action in this regard was taken by either of the parties until after suit was filed, 
when the company elected to divide the indebtedness due on the note as above 
indicated and thus defeat recovery on the last two policies. We have not been 
cited to any case in which this question has arisen, but by analogy to the applica- 
tion of payment where several debts are owing by a debtor to the same creditor 
we feel the matter should be determined by the court on equitable principles. 

Here the entire contracts were prepared by the company which fixed its 
own standard of values for the lapsed policies, and equity requires that the policy 
provisions. should be liberally construed in favor of the insured. Extended 
insurance was most favorable to the insured, and this should not be shortened 
by an enforced division between the various policies. No. 4569 provided for 
automatic paid-up insurance payable at death, and the full amount of the premium 
note can be deducted from its value as of date December 29, 1915. When this is 
done, the other two policies were, by their own terms, continued in force beyond 
the doctor's death. We think this fair and equitable. Such an apportionment 
makes only a slight change in the judgment of the court and does not require 
a reversal of the judgment. Upon a return of the case the judgment may be 
modified to conform to these views. 

Wherefore, perceiving no error, the judgment is affirmed. 

MORRIS v. PROTECTED HOME CIRCLE OF SHARON, PA. (Na 64.) 
Supreme Court of Michigan. July 24, 1928. 
7 220 Northwestern Reporter 664. 
INSURANCE—DIVORCED WIFE HELD NOT ENTITLED TO RECOVER 

AS BENEFICIARY UNDER CERTIFICATE ISSUED BY FRATERNAL 

SOCIETY (COMP. LAWS SUPP. 1922, § 9100 [194] [219].) 

Fraternal society held within Comp. Laws Supp. 1922, § 9100 (194) (219) limit- 
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ing beneficiary to that of wife, and, after divorce, wife was not entitled to recover 
as beneficiary under certificate issued to former husband. 

(For other cases, see Insurance, Dec. Dig. § 793.) 

Error to Circuit Court, Wayne County, Major L. Dunham, Judge. 

Suit by Jessie Morris against the Protected Home Circle of Sharon, Pa. Judg- 
ment for plaintiff and defendant brings error. : Reversed. 

Argued before the Entire Bench. 

Edward A. McNerney, of Detroit, for appellant. 

_ George E. Eckert, of Detroit (John B. McIlwain, of Port Huron, of counsel), 
for appellee. . ) 

Wiest, J. In 1907 John B. Morris took out a benefit certificate in the Protected 
Home Circle of Sharon, Pa., for $500, payable to “Jessie M. Morris, wife.” Mr. 
Morris paid his monthly dues to and including the month of December, 1923. He 
died February 5, 1924, without having designated any change of beneficiary. Some 
time before his death the beneficiary obtained a divorce and married a man by the 
name of Kadir. At the time of his death Mr. Morris had failed to make the pay- 
ment due for the insurance for the month of January, 1924, and, under the law of 
the society, was automatically suspended. A few days before his death his former 
wife tendered the proper officer of the society the dues for the month of January and 
the tender was refused. This suit was brought upon the certificate by the beneficiary 
named therein, and, at the trial, defendant offering no evidence, verdict was directed in 
favor of plaintiff. At the close of plaintiff’s proofs defendant moved for a directed 
verdict in its favor. This was denied. Defendant also moved for a new trial, but 
did not request the circuit judge to file reasons in case of denial. The motion was 
denied, no reasons were filed and no exceptions entered. Defendant reviews by writ 
of error. 

It is claimed, in behalf of defendant, that, when the beneficiary was divorced, 
she lost her status as beneficiary. The law of the society contains no provision re- 
specting the divorce of a beneficiary. This is not a case of a fraternal society limit- 
ing membership to a particular religious belief, or benefits to $500 or less, and there- 
fore without the terms of the statute (C. L. 1922 Supp. § 9100 [194] [219].), and 
within our decision in Ancient Order of Hibernians v. Mahon, 221 Mich. 213, 190 N. 
W. 696, but a society within the provisions of the statute limiting beneficiary to that 
of wife, and therefore within our decision in Modern Woodmen v. Patton, 229 
Mich. 62, 201 N. W. 225. Plaintiff, upon divorce, was no longer beneficiary. 

The judgment is reversed, without a new trial, with costs to defendant. 

Fead, C. J., and North, Fellows, Clark, McDonald, Potter, and Sharpe, Ws 
concur. 


RUCKER vy. NATIONAL LIFE & ACCIDENT INS. CO. (No. 20295.) 
St. Louis Court of Appeals. Missouri. June 5, 1928. 
6 Southwestern Reporter (2d) 975. 

1. INSURANCE—INSTRUCTION AUTHORIZING RECOVERY, UNLESS 
INSURED DIED OF “SAME ATTACK” OF DISEASE HE HAD WHEN 
POLICY WAS ISSUED, HELD ERRONEOUS AS MISLEADING (REV. 
ST. 1919, § 6142). 

In action on life policy in which insurer pleaded misrepresentations of insured 
as to good health, instruction covering entire case and authorizing recovery 
unless insured was suffering with pyonephrosis at time policy was issued and 
died of “same attack” held erroneous, under Rev. St. 1919, § 6142, as leading jury 
to believe that same attack would have to cause death to defeat recovery. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

Appeal from St. Louis Circuit Court; George E. Mix, Judge. 

“Not to be officially published.” 

Action by Etherline Rucker against the National Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

Bounds E. Hamilton, of St. Louis, for appellant. 

Vaughn & Garner, of St. Louis, for respondent. ‘ 

Daues, P. J. This is an action by plaintiff as beneficiary on an insurance policy 
issued by the defendant on the life of plaintiff's common-law husband. The 
policy was issued on October 8, 1923, and the insured died on November 8, 1923. 
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Plaintiff's petition is in the usual and proper form. The answer admits th 
issuance of the policy, but pleads misrepresentations on the part of the insured, 
in that he falsely represented to the defendant that he was in good health and 
free from kidney disease, and that defendant relied upon such representations 
and was misled thereby. The answer then sets up that the assured was suffering 
from pyonephrosis, an incurable kidney disease, at the time the application was 
made, and that the assured died from such disease. This is the bare substance 
of the answer. We take it that the reply was a general denial. There was a 
verdict and judgment for plaintiff for $652.28. After due steps defendant has 
appealed. 

{1] The assignments of error go to the giving of plaintiff’s instructions, and 
especially instruction No. 2. Reviewing this instruction, we have in mind the 
policy of the courts to look with greater liberality in examining instructions and 
avoiding niceties and technicalities in the composition of instructions. We have 
also studiously examined whether or not this instruction, when read together 
with other instructions, could be held to be harmless, but we cannot escape the 
conclusion that the giving of instruction No. 2 was harmful and hurtful error 
fer which the judgment must be reversed and the cause remanded for new trial. 

Instruction No. 2 is as follows: 

“The court instructs the jury that if.you find and believe from a preponder- 
ance of the creditable evidence in this case that on the 8th day of October, 1923, 
defendant issued the policy mentioned in the evidence to Johnie Rucker in 
which it promised and agreed to pay plaintiff $552 at the death of Johnie Rucker, 
and that Johnie Rucker is dead, and that the said Etherline Rucker made prooi 
of the death of the said Johnie Rucker to defendant and demanded payment oi 
the said $552 of defendant, and that the defendant refused payment of same, your 
verdict should be for plaintiff, unless you find from the evidence that the said 
Johnie Rucker was suffering with pyonephrosis at the time the policy mentioned 
in the evidence was issued, and that he died of the same attack that he had 
when the policy was issued and delivered.” 

Observably this instruction, like instruction No. 1, covers the whole case. 
This instruction sets qut what is the quantum proof for the plaintiff, and then 
requires that a verdict must be given for plaintiff unless defendant has offered 
evidence sufficient to convince the jury that the assured was suffering with 
pyonephrosis at the time the policy mentioned in the evidence was issued, “and 
that he died of the same attack that he had when the policy was issued and 
delivered.” Then, regardless of instruction No. 1, the jury is told definitely and 
distinctly by instruction No. 2 that there must be a verdict for plaintiff, if plain- 
tiff’s proof suffices, unless the assured died of the same attack of kidney disease that 
he had when the policy was issued and delivered. Of course, this is not the law, 
and instruction No. 2, which covers the whole case and directs a verdict, 7s 
therefore erroneous and presents reversible error. 

[2] There is no need to discuss the evidence in the case. Suffice it to say 
that plaintiff made a prima facie case, though there was strong contest on the 
facts, it being shown by defendant that the autopsy disclosed, according to the 
autopsy physician of the city of St. Louis, that both kidneys of the assured were 
entirely destroyed by pus pockets, and that the disease in the physician’s opinion, 
had extended back for a period of from one to three years. That issue was 
resolved by the jury, but we must nevertheless determine whether or not 
defendant had a fair submission of the instructions. 

Under section 6142, Revised Statutes Missouri 1919, which has often been 
discussed in our reports, see especially the case of Roedel v. John Hancock Mut. 
Life Ins. Co., 176 Mo. App. 584, 160 S. W. 44, it is the law that the insurance 
company can defeat the policy for misrepresentations only if the insured was at 
the time of the representations suffering from a disease or bodily infirmity which 
actually contributed to his death. But this instruction does not give that 
defense to the defendant in this case. It requires a greater burden. It may 
not be quite clear just what was meant by the words “same attack.” The evidence 
does not disclose any acute attack; the only evidence is that it was a slow, linger- 
ing disease, and that it extended over a long period of time, gradually destroying 
the kidneys. The jury were told that this was no defense unless the insured died 
irom the “same attack” of this disease which he suffered at the time the policy 





716 The Insurance Law Journal, Vol. 71 {Oct., 1928 


was issued. To say the least, this is misleading, and at best the instruction jis 
inconsistent with instruction No. 1. The ordinary jury would be led to believe 
that the same acute attack would have to continue and cause the death before 
the defendant could prevail. If there was an intermittence in the virulency of 
the disease in the meantime, the defendant could not recover. Such, of course, 
is not our understanding of the law. We cannot do otherwise than conclude 
that the giving of this instruction constituted reversible error. 

Other complaints are not noted as they likely will not occur again on 
retrial. Judgment reversed and cause remanded. 

3ecker and Nipper, JJ., concur. 


HARDIE v. METROPOLITAN LIFE INS. CO. (No. 20371). 
St. Louis Court of Appeals. Missouri. June 29, 1928. 
Rehearing Denied July 6, 1928. 

7 Southwestern Reporter (2d) 746. 

2. INSURANCE—WHETHER INSURED SUFFERED FROM TOTAL DIS- 
ABILITY HELD FOR JURY IN SUIT ON GROUP POLICY. 

In suit on employee’s group policy of insurance, whether insured was 
suffering from total disability authorizing recovery held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE—INSURER UNDER GROUP POLICY WAIVED DUE 
PROOF OF CONTINUANCE OF INSURED’S DISABILITY BY HAVING 
INSURED EXAMINED BY INSURER’S OWN PHYSICIAN. 

Under group life policy, whereby insured was required to furnish due proof 
of continuance of his disability to recover therefor, insurer waived such proof by 
having insured examined by insurer’s own physician to obtain proof of disability, 
to which examination insured submitted. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 


4. INSURANCE — DISABILITY INSURER'S DENIAL OF LIABILITY 

WAIVES PROOF OF LOSS. 

Denial by disability insurer of all liability under palicy will operate as a 
waiver of the provisions requiring notice and proofs of loss or any defects 
in notice of proof. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Appeal from Circuit Court, Cape Girardeau County; Frank Kelly, Judge. 

“Not to be officially published.” 

Action by James Hardie against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

W. A. Brookshire, of Farmington, for appellant. 

Edgar & Banta, of Ironton, for respondent. 


Daugs, P. J. This is an action brought by plaintiff, as an employee of the St. 
Joseph Lead Company, against the defendant insurance company, on a so-called 
“group” policy of insurance issued by appellant to said company. The policy 
provided for benefits for total and permanent disability of the employees of the 
lead company. Verdict and judgment for plaintiff, and defendant appeals. 

We think the case can be more logically discussed by stating the facts in 
connection with the assignments of error as they are taken up, and to do that 
the points will be considered somewhat out of the order given in the briefs. 

The petition alleges that plaintiff, for a long time prior to June, 1922, was 
and had been in the employ of the lead company, and that in June, 1922, the 
lead company took out a group insurance policy styled “group No. 368-G.” By 
this policy the defendant insured the employees of the lead company. When 
this group policy was issued, the lead company issued its certificates to the 
employees, one of which was delivered to plaintiff and is styled “serial No. 1017.” 
The petition in proper averments sues upon the group policy issued by defendant 
to the lead company, and is against the insurance company alone. The petition 
sets forth that plaintiff received a certificate from the lead company showing 
that he was included in the policy held by it for the employees’ benefit. Then 
the averments are in usual form as to the disability. 


It is then alleged that defendant rated the disability of plaintiff as total and 
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permanent, and that prior to November 2, 1923, it paid plaintiff two installments 
under the policy, that said payments were made about November 2, 1923, and 
November 2, 1924, but that defendant refused to make any further payments. 
The suit was for the total amount of the remaining instaliments, to wit, $1,284, 
and for interest, and 10 per cent. for vexatious refusal to pay and for $500 
attorney’s fee. 

The answer denied that plaintiff complied with the provisions of the group 
insurance policy, and particularly that plaintiff failed on demand of the company 
to furnish due proof of the continuance of his disability, and also denied vexatious 
refusal to pay. 

There was a verdict for plaintiff against defendant for $1,635.37 and costs, 
being $1,284 on the policy. The jury found that there was no vexatious refusal 
to pay, but allowed an atiorney fee of $300, said sum with interest totaling the 
amount of $1,635.37. The court ordered a remittitur on the theory that plaintiff 
was not entitled to recover more than one installment, or $428, together with 
interest amounting to $38.52, and plaintiff at the request of the court remitted 
$1,168.85, and judgment was accordingly entered for plaintiff against defendant in 
the sum of $466.52. 

[1] It is insisted that there is error in the petition and in plaintiff’s instruc- 
tion No. 1, which calls for a reversal of the judgment. It is said that the petition 
mentions and relies upon the so-called certificate which was issued by the lead 
company to plaintiff, and that instruction No. 1 contains the same vice. The 
petition has been closely examined, and it leaves us with no doubt that the suit 
was brought by plaintiff against defendant insurance company upon the group 
policy issued to the lead company and does not base the cause of action upon 
the certificate issued by the lead company to the plaintiff. It merely mentions 
this matter in connection with its cause of action against defendant, and we see 
no error therein. 

Instruction No. 1 need not be set out. This instruction tells the jury that 

the group policy was issued by defendant to the lead company, and does in that 
connection refer to the certificate issued by the lead company to plaintiff in 
order to show the connection of plaintiff with the lead company during the 
force of the group policy upon which the alleged cause of action is laid. It then 
requires the jury to find that plaintiff was employed by the lead company on 
June 2, 1922, and requires the jury to find that he became totally and permanently 
disabled before he had attained the age of 60 years, and requires the jury to 
find that he was unable without endangering his health to perform any work 
for compensation or profit, etc. So the instruction requires the jury to find, after 
all, whether plaintiff fell within the terms of the provisions of the insurance 
policy issued by defendant to the lead company. The evidence is undisputed 
as to the issuance of the group policy to the lead company, and is undisputed 
that the lead company advised plaintiff by letter, called a certificate, that he 
was within the provisions of that policy. 
: Appellant relies strongly upon the case of Gallagher v. Simmons Hardware 
Co., 214 Mo. App. 111, 258 S. W. 16. There, we had under consideration an 
imsurance policy such as we have here. What we held in that case was that the 
cause of action arose to an employee on the policy of the insurance company and 
not on the certificate from the employer to the employee, and that the person 
insured, or his beneficiary, would under such circumstances be required to rely 
upon the contract between the insurance company and the employer. That is 
exactly what was done in this case, and the mere reference in the pleadings, in 
the evidence and in the instruction to the fact that plaintiff had a letter or a 
certificate from the employer that he was included in the group policy, is in no 
Wise prejudicial error. 

[2] The next point is somewhat more difficult. In the trial of the case there 
Was substantial evidence from which the jury could find that there was tota! 
disability. There was testimony from medical men and from lay witnesses 


tending to show that plaintiff was suffering from such disability, and thus it 


became a question for the jury. Frost v. Central Business Men's Association 
‘Mo. App.) 246 S. W. 628. 


But the policy stipulates that, though the insurance company may begin the 





718 The Insurance Law ‘Journal, Vol. 71 {[Oct., 1928 


payments for permanent disability, yet it may require of the insured afterwards 
that he furnish “due proof” of a continuance of such disability, and the failure 
of the insured to meet such requirement bars further installments. Plaintiff, 
on June 2, 1922, claimed he was injured while working for the lead company. 
He made application for benefits under the: policy. The insurance company 
admitted plaintiff’s claim, and paid him the installment due for 1923. Again in 
1924 it paid him the installment for that year. Before the second installment 
was paid, to wit, in September, 1924, the defendant, through the lead company, 
called upon plaintiff to furnish proof of the continuance of his disability and 
furnished him a blank for his physician. Plaintiff took this to Dr. Monroe, who 
reported his tubercular condition and general health greatly improved, and 
defendant paid the second installment of $428. 

In September, 1925, before the third installment was to be paid, defendant 
again requested proof of plaintiff’s present condition. Plaintiff did not comply 
with that request. In October following, another demand was made of plaintiff, 
and he again failed to furnish any report. In November, defendant again made 
the request, and plaintiff again failed to furnish any report or proof, although 
he says he was only once requested to do so. The defendant then asked the lead 
company to cause plaintiff to go to Dr. Evans of that locality for examination 
and furnished Dr. Evans with a blank for that purpose. An employee of the 
lead company went with plaintiff to this doctor on November 14, 1925. This 
physician reported that there was no infirmity, and defendant thereupon, by 
letter, advised plaintiff that no further payment would be made; in other words, 
disclaimed any further liability for permanent disability. 

Difficulty may arise in this kind of a case as to what is due proof to be 
furnished, such as section 7, paragraph 3, of the policy provides. This provision 
is to the effect that the employee shall at any time on demand from the insurance 
company furnish “due proof” of the continuance of such disability, and, upon 
his failure to do so, the employee shall be deemed to have recovered from such 
state of disability. And further that, if the employee fails on demand to furnish 
due proof of such disability, further payments on the policy shall cease. 

Plaintiff had been considered disabled in the beginning by defendant. He 
was again, in 1925, called upon to furnish some proof of his continued disability. 
It should be borne in mind that the policy providés that, notwithstanding the 
fact that proof of total disability may have been accepted by the company as 
suggested, yet the employee shall, at any time on demand from the company, 
furnish due proof of the continuance of such disability, and upon a failure to do 
so shall be deemed to have recovered from the disability. 

[3] As we view this matter, appellant’s position that the demurrer to the 
evidence should have been sustained on this ground is not well taken. Under the 
policy, plaintiff was required to furnish “due proof” of the continuance of his 
disability. Up to the time of his examination by Dr. Evans, he had failed to 
furnish any proof whatsoever. The company might well have’ stopped there and 
refused to pay, but at that point it took the matter out of the hands of plaintiff 
and furnished its own method of making proof. It designated a doctor, and 
called on plaintiff to submit to an examination; not only to submit to a physical 
examination, but to answer such questions as might be propounded by the 
examiner. Plaintiff literally complied with this. He did go to Dr. Evans, and 
did answer the questions. Dr. Evans reported that plaintiff .was sound, and 
defendant advised plaintiff of the disclaimer of further liability., It would have 
been idle for plaintiff then to have done more by way of furnishing proof. The 
insurance company, in effect, said to plaintiff: “We have used our own method 
of finding the proof as to your disability. Our method shows that you are 
not disabled, and the matter is closed; we will not pay.” Upon such state ol 
facts we conclude, after having had some difficulty on the question, that plaintiff 
could bring suit. Plaintiff did bring his suit. In that trial the triers of the 
facts found that Dr. Evans’ report did not correctly show plaintiff's condition; 
that is to say, they weighed the evidence, and found plaintiff to be disabled, 
contrary to Dr. Evans’ view. 

Now, what proof did plaintiff furnish? He submitted to defendant's method, 
to wit, of furnishing his body to the company’s doctor for an examination and 
to answer questions submitted to him. The physician in this examination did 
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ask plaintiff whether he was disabled, and plaintiff did state that he was suffer- 
ing from his disability received in 1922 while under the protection of this policy. 
So we are of the opinion that defendant has waived the usual proof required by 
the policy and adopted its own method of having plaintiff examined by its own 
physician to obtain such proof. Plaintiff having submitted to that, and being 
then told that defendant disclaimed liability, was not required to go further, for 
it would have been idle to do so. On the trial he proved to the satisfaction of 
the jury that, when he produced his proof to Dr. Evans—that is to say, his oral 
statement and his person for examination—such did constitute due proof of 
disability, though Dr. Evans thought otherwise. 

It is to be noted that the policy does not require medical proof—that is, testi- 
mony of physicians—but only that plaintiff shall produe due proof of his continued 
disability. 

It has been held, in the case of Carson v. New York Life Ins. Co., 162 Minn. 
458, 203 N. W. 209, by the Supreme Court of Minnesota, that, where the plaintiff 
can obtain no other proof than his own testimony, he may stand on that to 
present his case in court, if it be not taken as due proof by the company. 

[4] It is a well-settled rule that a denial by the insurer of all liability under 
the policy will operate as a waiver of the provisions requiring notice and proof 
of loss or of any defects in notice of proof. This principle has often been adopted 
by the courts of our state, and is not open to debate. 

[5] It is next insisted that the court erred in entering the form of the 
judgment. The verdict of the jury was for the whole amount of the policy. 
On motion for new trial, the trial judge concluded that plaintiff was entitled 
only to one yearly installment, and required respondent to remit $1,168.85, leaving 
the one installment of $428, with 6 per cent. interest, for which amount judgment 
was accordingly entered. 

We think there is no error in this particular. The jury gave plaintiff the 
full amount he sued for because the instructions improperly authorized a verdict 
for the whole amount. When the court became advised that plaintiff could 
recover only one installment, it ordered a remittitur to bring the verdict within 
the proper amount to which plaintiff was entitled, if at all, under the policy. No 
harm came to defendant in this particular, and the error in the instruction was 
cured. The trial court took the proper method of correcting this defect, and 
same does not constitute error. 

There being no reversible error apparent in the record, the judgment is 
affirmed. 

Becker and Nipper, JJ., concur. 

On Motion for Rehearing. 

Daues, P. J. Appellant in its motion for rehearing complains that we have 
not correctly stated the facts in the opinion, in that our opinion sets forth that 
the record shows that the examining physician, Dr. Evans, asked plaintiff whether 
he was disabled, and that plaintiff gave the information that he was suffering 
trom the disability received in 1922. 

The exact record evidence, taken from Dr. Evans’ report in this respect, is 
as follows: 

“What physician did you last consult? City Hospital, St. Louis, Mo. When? 
1924. For what? Don’t know. Duration of illness? Ever since accident 1922. 

“What diseases have you had in the last ten years? Nothing except present 
disability. When? . Results? . 
is ore accident or injuries have you had? None other. When? ———. 
Results ? Pe 

We think the above is sufficient to show that we have fairly set forth the 
record evidence about which appellant complains. 


' With the concurrence of the other judges, the motion for rehearing is over- 
ruled. 
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NEWMAN v. JOHN HANCOCK MUT. LIFE INS. CO. (No. 3858.) 
Springfield Court of Appeals. Missouri. May 24, 1928. 
Rehearing Denied July 6, 1928. 

7 Southwestern Reporter (2d) 1015. 

1. INSURANCE—LIFE POLICY HELD NOT TO TAKE EFFECT TILL ITS 
DELIVERY AND PAYMENT OF INSTALLMENT OF PREMIUMS, RE- 
LATIVE TO TIME PREMIUMS KEPT IT ALIVE AND RIGHT OF 
CONVERSION FOR DEFAULT. 
in view of provision of application for life insurance made part of policy, and 

further provision of policy, that it shall take effect only in case it shall be delivered 
and first premium actually paid during insured’s life, and shall not take effect till 
such premium is so paid, policy does not take effect till such delivery and payment, 
so that in determining the time that the policy is kept alive by the payment of pre- 
miums, relative to right of company to convert it into a paid-up policy for default in 
payment of premium, time for which premiums are payable commences, not with 
date of policy, but with time when it was delivered and first premium was paid, 
rendering it a binding contract. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

2. INSURANCE—TENDER OF FURTHER PREMIUMS HELD UNNECES- 
SARY, WHERE INSURER REFUSED TENDER ON ERRONEOUS AS- 
SUMPTION OF DEFAULT. 

Where tender of payment of premium on life policy was refused by insurer on 
its erroneous assumption that there was a default in payment of premium, and it 
then converted the policy into a paid-up policy for a small amount, as authorized in 
case of default, insured was not required to tender payment of other premiums to 
preserve rights under the original policy. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. INSURANCE—PREMIUMS ON LIFE POLICY WHICH INSURED WAS 
RELIEVED FROM TENDERING BY INSURER’S ACTION, AND LOAN 
ON POLICY FROM INSURER, SHOULD BE DEDUCTED FROM 
AMOUNT RECOVERABLE ON INSURED’S DEATH. 

Though insurer’s refusal, on erroneous assumption of default, to accept tender 
of premium, relieved insured of duty to make tender of payment of other premiums 
to preserve rights under policy, such premiums and a loan obtained from insurer on 
the policy are to be deducted from the amount recoverable on the policy at death 
of insured. ‘ 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from Circuit Court, Dunklin County; W. S. C. Walker, Judge. 

Action by Vera Newman against the John Hancock Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant apppeals. Affirmed. 

See, also, 316 Mo. 454, 290 S. W. 133. : ns 

Leahy, Saunders & Walther, of St. Louis, and Ward Reeves & Oliver, of Car- 
pthersville, for appellant. 

Shepard & Hawkins, of Caruthersville, for respondent. 

Cox, P. J. Action upon a life insurance policy for $2,000. Plaintiff recovered 
judgment for $2,350. Defendant appealed. 

This is the second appeal in this case. The first is reported in 216 Mo. App. 
180, 257 S. W. 190. It is also the second hearing on this appeal. At the first hear- 
ing we held that the defendant was within its rights under the terms of the policy 
when it had converted the policy into a policy of paid-up insurance for $124 after 
deducting the amount due on a loan to the assured. A motion for rehearing was 
sustained and the case reargued and submitted. 

The policy contained provisions by which, after premiums had been paid for a 
certain length of time and there should then be a failure to pay further, the com- 
pany could convert the policy into a paid-up policy for an amount to be determined 

as therein provided. The company contended that the right to convert had accrued 

‘ to it, and so made the order under the terms of the policy after the insured had fail- 

ed to furnish required evidence of insurability at that time so the policy could be 

reinstated, and refused to accept a tendered premium. No other premiums were tend- 

ered thereafter by the insured. The insured, Joplin W. Moad, died August 20, 1918. 

This plaintiff, the beneficiary in the policy, later demanded payment of the policy 

in full. The defendant denied liability for the full amount of the policy, but ad- 
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mitted liability for $124 and some accrued earnings, being the amount due under the 
policy after it had been converted into a paid-up policy. 

The merits of this case depend on whether, under the facts, the insured had de- 
faulted it the payment of premium and had thereby given the company the right to 
convert the policy into a paid-up policy. Plaintiff contended at the trial that the 
recitals of the policy and the application which was made a part of the policy, to- 
gether with the delivery of the policy, made a prima facie showing that one full 
year’s premium was paid when the policy was delivered and if that were true, then 
the subsequent payments kept the policy alive beyond the date that defendant held 
that the policy had lapsed, and the case went to’ the jury on that question. We held 
in the first opinion written on this appeal that the evidence did not warrant sub- 
mitting to the jury the question of the payment of premiums for one year at the 
time of the delivery of the policy. We do not now deem it necessary to review the 
evidence on that question as we do not now regard that question as vital in the case. 
We are still of the opinion that the question of a full year’s payment of premium at 
the time the policy was delivered should not have been submitted to the jury. 

As we construe the policy, premiums could be paid quarterly, and as we view 
the evidence it shows that all premiums paid were paid quarterly. The policy was 
dated September 5, 1911, but was not delivered and the first payment of premium 
made until about November 20, 1911. Premiums paid amounted in all to 16 quar- 
terly payments, and if we count those from September 5, 1911, the date of the 
policy, premiums were only paid to September 5, 1915, and the company contends 
that the policy lapsed for a failure to pay the premium which it claimed was due on 
that date. The real question at issue is whether the payments of premiums shall be 
counted as beginning on September 5, 1911, the date of the policy, or on November 
20, 1911, the date of the delivery of the policy and payment of the first premium. 
There were 16 quarterly payments of premiums made, and, as said, if we count from 
September 5, 1911, these payments would only keep the policy alive until September 
5, 1915, and the company was right in its holding that failure to pay additional pre- 
mium on that date or within 31 days thereafter as provided by the policy caused it 
to lapse. If we count from November 20, 1911, the date of the delivery of the policy, 
then the payments made kept the policy alive until November 20, 1915, and the com- 
pany was not warranted in holding that the policy had lapsed prior to that time. The 
policy provided that the application which was copied theron was made a part of the 
policy. This application, which was signed by the insured, contained the following 
provision : 

“T agree that any policy which may be issued hereon shall take effect only in 
case it shall be delivered and the first payment or installments thereof actually paid 
during my life time.” 

The policy contained the following: : 

“This policy shall not take effect until the first premium or regular installment 
as herein provided shall be actually paid during the life time of the insured.” 

[1] From these provisions of the application and the policy, it is clear to us that 
the policy did not take effect until it was delivered and an installment of premium 
paid, and hence in computing the time that the policy was kept alive by the payment 
of premiums we must begin with the date of the delivery of the policy and payment 
of the first premium. We are not authorized to include any time prior to the time 
at which the policy became a binding contract between the parties. Halsey v. Insur- 
ance Co., 258 Mo. 659, 167 S. W. 951; Stout v. Mo. Fidelity & Casualty Co. (Mo. 
App.) 179 S. W. 993; Landigran v. Mo. State Life Ins. Co. (Mo. App.) 234 S. W. 
1042; Fallis et al. v. Mass. Bonding & Ins. Co., 210 Mo. App. 579, 243 S. W. 217; 
Lale v. Business Men’s Ass’n Co. of America, 275 S. W. 962. 

; Mr. J. H. Simmons, the agent of defendant who took the application in this case 
and who delivered the policy and collected the first premium, was placed'on the stand 
by defendant, and on cross-examination stated that he collected the first premium 
at the time he delivered the policy; that the policy must have been’ delivered and the 


premium paid on it some time in November; that it must have been in the last 10 
days in November. 


The defendant introduced the original record card kept by it at the home office, 
showing the dates and amounts of premiums paid by the insured. We assume that 
the dates shown on this record card indicate the date the premium was received at 
at the home office, but that is not material. Its first entry is December 8, 1911, and 
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its last entry July 6, 1915, and shows that each payment made was a quarterly pay- 
ment. Mr. Morse, a witness for defendant; who was in charge of these records, 
testified that the payment of July 6, 1915, was for the payment due June 5, 1915, and 
kept the policy alive until September 5, 1915, and that the policy lapsed because of 
failure to pay the premium due September 5, 1915. 

The defendant proceded all the time on the theory that the time premium pay- 
ments came due was to be computed on the basis of the first premium being due 
September 5, 1911, the date of the policy, and that is its position now. We are of 
the opinion, however, as already stated, that we must count from the delivery of the 
policy and the actual date of the payment of the first premium which could not, 
“under the evidence, have been earlier than November 20, 1911. Counting from that 
date, the premiums paid kept the policy alive until November 20, 1915. ‘That being 
true, the policy could not, in fact, lapse until that date. On that state of facts re- 
sulting from the evidence furnished by defendant in connection with the terms of 
the policy, the action of the company in treating the policy as lapsed for want of a 
premium payment on September 5, 1915, or within 31 days thereafter. was unwar- 
ranted. 


[2, 3} The insured tendered a payment of premium in October, 1915, which was 
refused on the ground that the policy had lapsed and the policy was converted into 
a paid-up policy for a small amount as heretofore stated. Appellant contends that 
since no other payments of premiums were tendered, the insured must be held to 
have accepted the policy as converted, and the beneficiary is bound thereby and could 
not recover more. The company had refused to accept the premium tendered in 
October, 1915, unless evidence of his then insurability were furnished. This evi- 
dence was not furnished, and the policy was then converted into a paid-up policy by 
the company. A tender of other premiums would have been useless, and the insured 
was not required to make them, and his rights or the rights of the beneficiary were 
not affected by his failure to make further tenders of premium, as. we held on the 
former appeal in this case. See 216 Mo. App. 180, 193, 257 S. W. 190. This does 
not mean, however, that from that time forward he was to have free insurance. He 
was merely relieved from tendering a payment of‘ premium in order to keep his 
policy alive, but at the same time the premiums would accumulate while he lived 
or until the company should change its position and offer to accept the premiums, 
the policy having been wrongfully converted and tender of premium refused, the 
policy would remain in force and premiums would accumulate at the same time. 

When the obligation matured by the death of the insured, an accounting should 
he had, and the accumulated unpaid premiums with interest thereon, less accumu- 
lated earnings that were applicable to the payment of premiums, should be 
deducted from the amount to be recovered on the policy. Wayland v. Indem- 
nity Co., 166 Mo. App. 221, 238, 148 S. W. 626; Reed v. Insurance Co., 190 N. Y., 
111, 82 N. E. 736; Kroener et al. v. Mutual Life Ins. Co. of N. Y. (C. C, A.) 297 
F. 612, 35 A. L. R. 1248; Meyer v. Knickerbocker Life Ins. Co., 73 N. Y. 516, 
29 Am, Rep. 200. 


The insured had secured a loan under the terms of the policy for $80 
drawing 5 per cent. interest. The interest on this loan is conceded to have been 
paid to September 5, 1915. The amount of this loan with interest at 5 per cent. 
from September 5, 1915, should also be deducted from the amount due on the policy. 

The insured died August 20, 1918. We think the amount due should be 
computed as of that date. There were 12 quarterly payments of premium of 
$14.96 each unpaid. Counting interest on these at 6 per cent. from the dates 
they were due to August 20, 1918, they would accumulate interest to the amount 
of $14.52. The 12 quarterly payments of $14.96 each amount to $179.52, Add- 
ing interest, there would be due on premiums August 20, -1918, the sum of 
$194.04. There was then due on the loan $91.83. These added make a total 
indebtedness due from the insured to the company of $285.87. These deducted 
from $2,000, the face of the policy, leaves the amount due on the policy August 
20, 1918, the date of the death of the insured, the sum of $1,714,13. Interest 
on this amount from August 20, 1918, to January 1, 1925, at 6 per cent. amounts 
to $655.65, which added to $1,714.13 makes the amount due at the date of the 
trial $2,369.78. The plaintiff recovered $2,350, which is $19.78 less than was then 
due with no allowance for earned dividends. 
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Appellant's contention that the verdict is excessive must be ruled against 


The judgment will be affirmed, 
Bradley and Bailey, JJ., concur.: 


him. 


YATES v. NEW ENGLAND MUT. LIFE INS. CO. (No. 25228.) 
Supreme Court of Nebraska. June 26, 1928. 
220 Northwestern Reporter 285. 
(Syllabus by the Court.) 

1. INSURANCE—INSURER, BASING REFUSAL TO PAY LIFE INSUR- 
ANCE ON GROUND POLICY HAD ELAPSED, CANNOT THEREAFTER 
ASSERT DIFFERENT DEFENSES. 

Where an insurance company, before being sued, as in this case, bases its 
refusal to pay life insurance to the beneficiary solely upon the ground that the 
policy had lapsed before the death of the insured, it will not be permitted to 
assert other and different defenses after litigation is begun. 

(For other cases, see Insurance, Dec. Dig. § 395.) 


2. ESTOPPEL—ESTOPPEL NEED NOT BE SPECIALLY PLEADED, 


WHERE FACTS SHOWING ESTOPPEL ARE ADMISSIBLE OR 

\DMITTED FOR OTHER PURPOSES. 

In such case, where the answer of the insurance company sets up a different 
ground of defense than that given as a reason for nonpayment of the policy, 
and no reply is filed, but the action is tried as though there was a reply, if facts 
showing an estoppel are admissible and admitted for other purposes, it is not 
necessary that estoppel be specially pleaded. 

(For other cases, see Estoppel, Dec. Dig. § 110.) 


3. INSURANCE—LIFE POLICIES ARE TO BE CONSTRUED STRONGLY 


AGAINST INSURER. 

Life policies written by insurance companies are to be construed most 
strongly against them. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE—TIME FOR CONTEST OF LIFE POLICY BEGINS TO 
RUN FROM DATE OF ISSUE, IN ACCORDANCE WITH PROVISION 
OF POLICY TO THAT EFFECT. 

An incontestable clause in a life policy, “After one year from the date of 
issue, this policy shall be incontestable except for nonpayment of premiums,” 
means what it says, and time for contest begins to run from the “date of issue.’ 

(For other cases, see Insurance, Dec. Dig. § 400) 

5. INSURANCE—INCONTESTABLE CLAUSE IN LIFE POLICY APPLIES 
BEFORE AND AFTER DEATH OF INSURED. 

An incontestable clause in a life policy is for the benefit of both insured 
and beneficiary, and applies before and after the death of insured, 

(For other cases, see Insurance, Dec. Dig. § 400.) 


6. INSURANCE—INCONTESTABLE CLAUSE IN LIFE POLICY NEED 
NOT BE SPECIALLY PLEADED WHEN ATTACHED TO, AND MADE 
PART OF, PETITION. 

It is not necessary to specially plead an incontestable clause in a life policy 
when it is attached to, and made a part of, the petition. 
(For other cases, see Insurance, Dec. Dig. § 631.) 


/. INSURANCE—INSURER, FAILING TO CONTEST LIFE POLICY FOR 
MORE THAN EIGHT YEARS AFTER “DATE OF ISSUE,” CANNOT 
THEREAFTER MAKE DEFENSE OF SUICIDE, 

It appearing from the pleadings and evidence that the company made no 
contest, of any sort, of the policy in suit, for more than eight years after the 
date of issue,” it cannot now make the defense of suicide or that insured came 
to his death by his own hand or act. 

(For other cases, see Insurance, Dec. Dig. § 445[3].) 

8. OTHER DEFENSES HELD NOT AVAILABLE. 

It appearing, when plaintiff demanded payment of the policy, the company 
refused the same for the sole reason that the policy lapsed for nonpayment 
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of premiums before the death of insured, it cannot now defend on other or differ- 
ent grounds, of which it had knowledge as being actual or probable. 


9. INSURANCE—LAPSE OF LIFE POLICY FOR NONPAYMENT OF 

PREMIUMS HELD FOR JURY. 

Death of insured being admitted in the company’s answer, and whether the 
policy had lapsed during his life for nonpayment of premiums being the only 
defense available, it was error for the trial court to withdraw the case from the 
jury. 

(For other cases, see Insurance, Dec, Dig. § 668[8].) 

10. INSURANCE—DEATH OF INSURED, WHILE LIFE POLICY WAS IN 

FORCE, HELD FOR JURY. 

Under the pleadings and evidence, the jury should have been permitted to 
determine whether insured did while the policy was in force. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Appeal from District Court, Douglas County; Leslie, Judge. 

Action by Anne K. Yates against the New England Mutual Life Insurance 
Company. Judgment of dismissal and plaintiff appeals. Reversed and re- 
manded for a new trial. 

Frank C. Yates and Nelson C, Pratt, both of Omaha, for appellant. 

C. J. Baird and L. C. Hupp, both of Omaha, for appellee. 

Heard before Goss, C. J., Dean, Thompson, Eberly, and Howell, JJ., and 
Chase, District Judge. 

Howe, J. This is an appeal from a judgment of the district court for 
Douglas county, dismissing plaintiff’s cause of action. Appellant was plaintiff, 
and the parties will hereafter be referred to as plaintiff and company. 

The action was based upon a policy of insurance for $2,000, issued June 14, 
1913, to John B. Lindsey, husband of plaintiff, she being named as beneficiary. 

At the close of plaintiff's testimony, the company moved for a directed verdict. 
The court sustained that motion, discharged the jury and ordered plaintiff’s action 
dismissed. 

The pleadings have given us some trouble, and we deem it necessary to analyze 
them by paragraphs. 

_ Paragraph 1 of the petition alleges the corporate entity of the company ; the 
issuance of the policy to John B. Lindsey on June 14, 1913, a copy of the policy is 
attached to the petition, and made a part thereof, and its acceptance by Lindsey, 
“now deceased,” at Omaha. Paragraph 1 of the answer admits those allegations. 

Paragraph 2 of the petition avers that Lindsey resided in Omaha and paid all 
dues required to keep the insurance in force to and including January 14, 1915. 
Paragraph 2 of the answer admits the residence of Lindsey, concedes the insurance 
was in force to January 14, 1914, and denies payment of dues beyond that date. 

Paragraph 3 of the petition alleges that, about April 13, 1914, Lindsey was cm- 
ployed and resided in Omaha, disappeared at that time and has not since been 
heard from. Paragraph 3 of the answer denies those allegations for want of suf- 
ficient information to admit them. Having admitted Lindsey’s death, in paragraph 
1, there is little, if anything, left of paragraphs 3 of the petition and answer. 

Paragraph 4 of the petition alleges the plaintiff was the wife of Lindsey; 
vigilant efforts to find him; inability to trace him; his absence for seven years, and 
his death about April 13, 1914. Paragraph 4 of the answer states lack of informa- 
tion to admit, and therefore denies, those allegations. Affirmative matters of de- 
fense are alleged: (1) Lindsey died, if dead, “by his own hand or act” within one 
year from the date of the policy; (2) no proof was furnished of the death of Lindsey; 
and (3) a tender of premiums paid. 

The only tender made was the offer in the answer. It was not actually made or 
kept good, and was offered only “in case proof should be furnished of his death 
as alleged in the petition.” There was no allegation in the petition that Lindsey 
died by his own hand, or act, or suicided. As stated before, his death was admit- 
ted, and it only remained to be shown when it occurred, and not necessarily how tt 
occurred. The denial was, death did not occur about April 13, 1914. By turning to 
paragraph 5 of the answer, it will be observed the company alleged the policy “had 
not been in force” one year, “and the first year’s premium had not been paid,” by 
reason of which, “said policy lapsed.” 
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Paragraph 5 of the petition alleges the policy was in force at “the date of 
death of said John B. Lindsey;” plaintiff advised the company of the death and 
offered to make proof, and had submitted proof thereof; demanded payment and 
the company “failed, refused and declined” to pay. Paragraph 5 of the answer 
denied the foregoing, and alleged the issuance of the policy on June 14, 1913; “in 
consideration of the application” for the insurance, “and of the payment of the 
advance annual premium of $55 together with the sum of $12.04 for temporary 
insurance to January 14, 1914,” the payment of future like annual premiums, and 
“defendant agreed to pay, upon proof of his death, to his wife, Anna K. Lindsey, 
the sum of $2,000;” except the $12.04 for temporary insurance to January 14, 1914, 
the required premiums were not paid; in case of nonpayment of any premium when 
due within the first three years, the policy shall cease and all rights forfeited; that 
the policy had not been in force for a year at the time of the alleged death, and 
the first year’s premium had not been paid, because of which the policy lapsed; 
“that more than five years have elapsed since the alleged cause of action accrued, 
and the same is barred by the statute of limitations.” 


Paragraph 6 of the petition and the answer are merely formal, the answer 
including a general denial. 


When the case was called for trial, the company was permitted to amend its 
answer by interlineation, and plaintiff was given leave to file reply. A jury was at 
once drawn and the trial proceeded without a reply being actually filed. Thus, 
the issues were permitted to loosely stand.. So far as the record goes, issues the 
reply might have presented, or that were assumed, were not limited. No objection 
was made to any testimony as not being within issues. The field was open to 
plaintiff so long as the company acquiesced, as to any issue available within the 
proper functions of a reply, and the evidence properly received. ; 

Pruned to crux, the petition declares that plaintiff's husband died about April 
13, 1914, having insurance with the company for $2,000 in full force, evidenced by 
a policy issued June 14, 1913, naming her as beneficiary, and the company owed 
her the money. : 

The company admitted such a policy was issued, that insured was dead, and 
it had not paid the policy. 

To avoid payment, the company set up four grounds of defense: (1) The 
policy lapsed for nonpayment of premiums before insured died. (2) Insured 
committed suicide. (3) No proof of death had ever been furnished the company. 
(4) The claim was barred by the statute of limitations. As we read the evidence 
and the pleadings, there is but one controlling ultimate question to be determined, 
and that is: Did the insured die within one year from the date of the policy, and 
before it lapsed for nonpayment of premiums? 

At the trial two letters were received in evidence, which were objected to by 
the company for the reason they were “incompetent, irrelevant, immaterial, no 
foundation laid.” No objection was made because they were not within the issues. 
The trial court was not asked to, nor did it, rule that question. One letter was 
written May 3, 1921, by plaintiff’s attorney to the company, saying: F 

“We * * * hereby make demand upon you for the payment of the benefits 
under this policy. You will please prepare proofs of death and send same to us 
to be filled out. This is to inform you that John B. Lindsey disappeared on the 
13th day of April, 1914; that he has not been seen or heard of, and the circumstances 
surrounding his disappearance are such as to be very strongly presumptive of his 
death. * * * You will please give some attention to this matter within the next ten 
days, as we have been authorized by our client that, unless action is taken by the 
company for the payment of the benefits under this policy, to immediately institute 
suit,” : 

_The other letter was written May 16, 1921, by the company to the attorney, 
Saying: 

“Replying to your letter of May 3d, company advises us that policy No. 264010, 
on the life of John B. Lindsey, lapsed for nonpayment of the six months’ note of 
$14 given in part payment of the first premium and became due July 14, 1914, and 
has no value.” 

This action was commenced December 7, 1921. At the time the company wrote 
the letter of May 16, 1921, every defense it sought to interpose by answer was 
complete, if good, and known to it, including limitations. In Mitchell v. Brother- 
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hood of Locomotive Firemen and Enginemen, 103 Neb. 791, 174 N. W. 422, it is 
said: 

“Defendant knew of the statements made in the application. It was also ad- 
vised, before it promised to pay the loss when proofs were furnished, of the fact 
a witness had testified before a special master in United States district court, ‘that 
decedent had received an injury in a railroad wreck on December 5, 1905, that he 
was operated upon, a portion of his skull removed, and a silver plate placed over 
the opening, and had since suffered from dizzy spells and epilepsy. This was suffi- 
cient notice of a probable defense, and if it desired to assert it, it should not have 
put its refusal to pay upon the other ground only. We are of the opinion that 
defendant is estopped to defend upon the ground first set up in the amended 
answer. 

[1] Had the company furnished the blanks for proofs as requested, it would 
have learned all the facts. Its reply to plaintiff was, in effect, the company is not 
concerned about how insured died or when he died, because the policy lapsed for 
nonpayment of the premium note which “became due July 14, 1914.” Whether 
the reason was a good one, or bad, it precluded itself from setting up another after 
litigation started. 

In Powers v. Bohuslav, 84 Neb. 179, 120 N. W. 942, Good, C., now an honored 
member of this court, was dealing with a suit for commissions on a brokerage con- 
tract for the sale of land. The broker secured a purchaser, and the landowner 
refused on convey the land, giving a certain reason therefor. When sued, he set 
up another and different defense. On page 184 (120 N. W. 944), the court said: 

“Defendant, having failed to object upon the ground that the purchaser was 
willing to pay all cash, instead of deferring a part of the purchase price, until 
after litigation was instituted, will not now be heard to make such defense.” 

In that case, the reply was a general denial, and no estoppel was pleaded. 

In Hilmer v. Western Travelers’ Accident Ass’n, 86 Neb. 285, 291, 125 N. W. 
535, 537 (27 L. R. A. [N. S.] 319) this court, speaking through Root, J., with 
reference to another case in this court, in which the insurance company denied 
the policy was in force, said: : 

“The company also urged a defense based upon an agreement in the policy. 
Manifestly it was not just to permit the company to insist that the policy was void 
for one purpose and valid for another.” 

Further in the opinion, on page 292 (125 N. W. 537), it was said: 

“But, if a person before suit refuses to satisfy a demand for particular rea- 
sons stated by him to the plaintiff, he will not be permitted after litigation has 
commenced to change his ground and defend upon entirely different considerations.” 

Strictly speaking, inconsistencies of the kind we are talking about are not to 
be said to fall under estoppel or election. They partake of both, but it seems to 
be a rule of procedure based upon manifest justice. 10 R. C. L. 698, § 26. 

[2] The letters were material and relevant to issues before the court for other 
purposes than estoppel. The proper rule, in such case, is well stated in Hirsch Roll- 
ing Mill Co. v. Milwaukee & F. R. V. R. Co., 165 Wis. 220, 161 N. W. 741, in 
these words: 

“However, if the facts showing the estoppel are within the issues made by 
the pleadings and the evidence showing the estoppel is admissible for any purpose 
thereunder, it is not necessary that the estoppel should be specially pleaded.” 

In view of the fact that the instant case was tried without a reply as though 
one was filed, and that the two letters were in evidence on other issues it is rather 
technical to hold plaintiff to strict rules of pleading. The facts, being properly 
before the court, should not be ignored. We have recently held, in Northwest 
Ready Roofing Co. v. Antes, 115 Neb——, 219 N. W. -848, that technicalities will 
not be permitted to work injustice. 

What has been said disposes of failure to furnish the company with proofs 
of death. In addition, however, it may be said, a total denial of liability under 
the policy automatically disrupts that defense. 

The next defense urged is suicide. 


; The policy, a copy of which is attached to the petition contained two clauses, 
in the order copied, as follows: 


(1) “If the insured, whether sane or insane, shall die by his own hand, or 
act, within one year from the date hereof, this policy shall be void and shall have 
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no value; but in such event the company will return the premium paid.” (2) 
“After one year from the date of issue, this policy shall be incontestable except 
for nonpayment of premiums.” 

Preliminary to discussing these provisions, attention is called to the last sen- 
tence in paragraph 4 of the company’s answer which reads: 

“Further answering tenders a return to the plaintiff of the premium paid in case 
proof should be furnished of his death as alleged in the petition.” 

Aside from the fact that the tender pleaded is not unconditional, depending 
upon the furnishing of proofs of death which the company had waived, it was 
conceded at the oral argument that no actual tender had been made. Much has 
been said in argument about inconsistencies in the answer. We do not care to 
discuss that point. We will assume the several defenses have been sufficiently 
pleaded. The company is in no position to claim suicide, since it has at all times 
denied the proof was sufficient to show death. From its standpoint, it cannot 
claim, on this appeal, the benefits of the suicide clause. It obtained the decision 
of the trial court on other grounds and has not itself appealed. 

[3, 4] The suicide and incontestable clauses in the policy must be construed 
together. The suicide clause is limited to one year. The incontestable clause is 
so plain that it is not open to construction. It presents a matter of simple arith- 
metic. Take the date of the issuance of the policy from the date of the time the 
company enters a contest, and the difference will show whether it is one, more, or 
less than one year. ; 

The company wrote the contract and sold the insurance on its own terms. It 
was free to limit or eliminate time for contesting the policy. We are not concerned 
with the meaning of the word “contest,” since the company at no time questioned 
the policy by notice, suit, or otherwise, until May 16, 1921. It is no answer to say the 
company was not sued nor claim made within one year. If it desired to contest, it 
must have done so within one year. The company has no right to require an 
insured, or beneficiary, to assert a claim at such time as will benefit it, or to sue 
in time for it to answer within the year. 

[5, 6] It has been contended in other cases that incontestable clauses do not 
relate to deaths occurring during the restricted period, and that it is only when 
insured dies thereafter that the obligations of the policy become absolute. This 
is answered in Mutual Life Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 176, 44 
S. Ct. 90, 91 (68 L. Ed. 235, 31 A. L. R. 102): 

“The argument is ingenious but fallacious, since it ignores the fundamental 
purpose of all simple life insurance, which is not to enrich the insured but to 
secure the beneficiary, who has, therefore, a real, albeit sometimes only a contin- 
gent, interest in the policy. It is true, as counsel for petitioner contends, that the 
contract is with the insured and not with the beneficiary but, nevertheless, it is for 
the use of the beneficiary and there is no reason to say that the incontestability 
clause is not meant for his benefit as well as for the benefit of the insured. It is 
for the benefit of the insured during his lifetime and upon his death immediately 
inures to the benefit of the beneficiary. * * * ‘The incontestable clause in a 
policy of insurance inures to the benefit of the beneficiary after‘ the death of the 
insured as much as it inures to the benefit of the insured himself during his life- 
time. The rights of the parties under such an incontestable clause as the one con- 
tained in this contract do not become fixed at the date of the death of the in- 
sured.’ In order to give the clause the meaning which the petitioner ascribes to 
it it would be necessary to supply words which it does not at present contain. 
The provison plainly is that the policy shall be incontestable upon the simple con- 
dition that two years shall have elapsed from its date of issue; not that it shall 
be incontestable after two years if the insured shall live, but incontestable without 
qualification and in any event.” 

Further on in the opinion, it was said: 
iecia ae — > pas here under review, we are constrained to 
>a s ° no other interpretation than that the policy became incontest- 
able upon the sole condition that two years had elapsed. 


_ In that case, the contestable period was exceeded by only one day, when the 
imsurance company took the first action to avail itself of protection. 


ei The Hurni Case was followed in Great Southern Life Ins. Co. v. Russ (C. C. 
A.) 14 F. (2d) 27, where it is said the following are not open to debate: 
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“(1) That the incontestable clause is valid: * * * (2) That the clause 
is to be construed liberally, and as covering false representations and fraud on the 
part of the insured: * * * (3) That, where the policy provides that it shall 
be incontestable after stated time from ‘date of issue,’ the time for contest begins 
to run from the date of the policy. * * * (4) That the clause inures to the 
beneficiary of the policy and applies even where the period elapses after the death 
of the insured.” 

Each foregoing proposition is fortified with many citations. It was held an 
answer, filed after the period stated for contest in an action instituted prior thereto, 
was too late, did not relate back and stated no defense. 

Why should the law not be such? The contract was written and sold by and 
on the company’s own terms, at a price it fixed. It had the benefit of the premium 
and, in refusing to pay, asks the courts to give it relief from its own solemn 
engagements. It had the right to contract itself into a pocket and, having made 
the sale, should be required to respect and fulfil its part. The company’s counsel 
claim that, if insured suicides within a stated time fixed in the policy, the com- 
pany will not be held liable, and cite Miller v. National Council, K. & L. of S., 109 
Neb. 199, 190 N. W. 495, and Nebraska Transfer Co. v. Chicago, B. & Q. R. Co. 
90 Neb. 488, 134 N. W. 163. The latter case does not touch the question. The 
Miller Case related to a by-law limiting liability to one-fifth of the contract in the 
event of suicide within two years, has nothing to do with an incontestable clause 
and is not in point. 

[7, 8] Without casting doubt upon the foregoing, there is the other reason 
that the company is precluded from asserting suicide as a defense. It denied 
liability solely on the lapsing of the policy. What we have said as to the defense 
of the statute of limitations applies with equal force to suicide. 

[9, 10] This leaves the only defense open to the company. That Lindsey was 
dead when this action was instituted is admitted. Whether the policy had lapsed 
when he died is a question of fact. Whether he died by his own hand, or act, is 
immaterial except to determine whether he died, as alleged in plantiff’s petition, 
about April 13, 1914. We are not impressed that the evidence was sufficient to go 
to the jury on death from tuberculosis, but do not foreclose further proof on that 
issue, if there be any. We think, and it was frankly so conceded by counsel tor 
the company at oral argument, the evidence is sufficient to call for a jury deter- 
mination on the questions: When did the insured die? and, was the policy then in 
force? In withdrawing those questions from the jury, the learned trial judge was 
in error. 

The second headnote in McLaughlin v. Sovereign Camp, W. O. W., 97 Neb. 71, 
149 N. W. 112, L. R. A., 1915B, 756, Ann. Cas. 1917A, 79, cited by company’s 
counsel, stated the rule that, after seven years, an absentee is presumed dead, but 
there is no presumption that the death occurred at any particular time. Notwith- 
standing the great learning of the judge who presided at the trial of this case in 
the district court we cannot dissuade ourselves from a conviction that the judg- 
ment is erroneous. 

We have examined, with great care, the propositions of law presented by 
counsel for the’ company, each of which might well be conceded. They do not 
deal with the entire situation, and are only applicable when the entire question 
is segregated into parts. 

The judgment of the district court is reversed for a new trial in keeping 
with this opinion. 

Reversed and remanded. 


FLANAGAN v. TRAVELERS’ INS. CO. 
Supreme Court, Appellate Division, Fourth Department. June 29, 1928. 
229 New York Supplement 641. 
INSURANCE—AGENT’S AGREEMENT TO CREDIT PREMIUM AGAINST 
SERVICES HELD NOT “ACTUAL PAYMENT” OF FIRST PREMIUM, 
AND CONTRACT NOT RENDERED OPERATIVE BY SUBSEQUENT 
CIRCUMSTANCES. 


Where agent, on taking application for life insurance, agreed to credit applicant 
with amount of premium, to be deducted from moneys due for services to be 
performed for agent individually, and thereafter company sent applicant circular 
letter, inviting existing policy holders to take out additional insurance by signing 
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special application, veld, that insurance contract never became operative for failure 
to “actually pay” first premium while applicant was in good health, made condition 
precedent to taking effect of policy, even if signing of special application constituted 
acceptance of offer in circular letter, in absence of proof that agent ever paid 
premium or acknowledged to company that it was obligated to pay it, and in view 
of fact that none of services were ever performed for agent. 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 

\ppeal from Supreme Court, Oneida County. 

\ction by Irene C. Flanagan against the Travelers’ Insurance Company. From 
a judgment for plaintiff for $1,000, with interest and costs, defendant appeals. 
Reversed on the law, with costs, and judgment directed for defendant, dismissing 
complaint, with costs. 

\rgued before Hubbs, P. J., and Sears, Crouch, Taylor, and Sawyer, JJ. 

Miller & Hubbell, of Utica (Arthur L. Evans, of Utica, of counsel), 
appellant. 

McMahon & McMahon, of Rome (Johnson D. McMahon, of Rome, of counsel), 
for respondent. 

Croucu, J. This action, under the allegations of the complaint, as clarified by 
the bill of particulars, is based upon the written contract set forth in a specific policy 
of insurance, and upon that contract alone. Neither waiver nor any other contract 
is pleaded. Under the terms of the contract sued on, a condition precedent to its 
taking effect was that the first premium should have been “actually paid” while the 
insured was in good health. The complaint in effect alleges that such payment was 
actually made. The answer denies that allegation. The agreed statement of facts 
upon which the case was tried below sets forth the circumstances of the alleged 
payment as follows: 

“That at the time the said application was made out on June 29, 1925, an 
agreement was entered into between the said J. Gordon Smith Company, Inc., the 
agent of the defendant, and the said John D. Flanagan, wherein and whereby the 
said agent agreed to credit the said John D. Flanagan with the amount of the 
premium for the said insurance, said amount to be deducted by the said John D. 
lianagan from moneys to become due him from the said agent for work, labor and 
services to be performed by him for the said agent individually.’ 

It appears that the insured on June 29, 1925, signed a written application for 
insurance by the defendant on his life, and delivered the application to the J. Gordon 
Smith Company, Inc., one of defendant’s agents. The agent forwarded the 
application to the defendant. The application contained an agreement by the 
applicant “that the contract issued hereupon shall not take effect unless the first 
premium shall be actually paid while I am in good health,” and a further agreement 
“that no agent can make, alter, or discharge any contract issued on this application, 
or extend the time for payment of premiums on said contract, nor can such contract 
be varied or altered, or its conditions waived or extended, in any respect, except by 
the written agreement of the company, signed by the president or one of the vice 
presidents or secretaries, whose authority will not be delegated.” 

On July 7, 1925, the insured was injured in an automobile accident and died on 
July 25, 1925. On August 6, 1925, the agent received from the defendant a policy of 
insurance on the life of the insured, bearing date August 4, 1925, to which was 
attached a copy of the application. The policy was delivered by the agent on the 
day of its receipt to the plaintiff, who was the beneficiary named therein. The 
agency contract between the defendant and the J. Gordon Smith Company contains 
the following clause: 

“o. The agent has no authority to make, alter, vary or discharge any contract 
or extend the time of payment of premium, or to waive or extend any obligation or 
condition, or to take payment of premiums cther than in current funds, or to incur 
any liability in behalf of the company, or to deliver any policy, unless the applicant 
therefor is at the time in good health and insurable condition, or to receive any 
money due or to become due to the company, except on policies and receipts sent to 
him for collection.” 

Under the foregoing facts, it seems clear that there can be no recovery on the 
policy. Drilling v. New York Life Ins. Co., 234 N. Y. 234, 137 N. E. 314. The 
learned court below, conceding this, nevertheless found as a conclusion of law, from 
the facts above stated, taken in connection with certain other circumstances, “that 


for 
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there was in existence at the time of the death of John D. Flanagan a valid contract 
of life insurance in the amount of $1,000 between him and the defendant.” 

The additional circumstances are that in May, 1925, Mr. Flanagan held a policy 
of life insurance in the defendant company. Under date of May 25, 1925, Mr. 
Flanagan received from the defendant a circular letter addressed “to our policy 
holders,” in which it was said, among other things: 2 

“During the month of June, 1925, we offer you as a policy holder the unusual 
opportunity of applying for as much as $10,000 additional by using a special form of 
application, which in all but a few instances is sufficient to enable us to issue a policy 
without new medical examination. If your application should happen to be one of 
the few where an examination appears essential, you will be so informed upon the 
receipt of the application at this office. * * * This is an opportunity to take one 
more step with a minimum of effort toward obtaining at a guaranteed low rate 
additional insurance.” 

If we understand the theory of the decision below, it is that the circular letter 
constituted an offer by the defendant, that the signing of the application was an 
acceptance of that offer, and that there resulted from those acts a contract, similar 
to that contained in the policy, which became operative upon the payment of the 
first premium in the manner above stated, and upon the failure of the defendant to 
exact a new medical examination following the receipt by it of the application. 

We find ourselves unable to agree with the decision of the trial court for these 
reasons: 

(1) Because the contract upon which recovery has been permitted was not the 
contract sued on. 

(2) Because the facts do not warrant a finding of the existence of the contract 
upon which recovery has been permitted. 

We think it reasonably clear that the circular letter was merely an invitation to 
existing policy holders to take out additional insurance in the ordinary way, but 
under a special form of application. By its express language it was an offer of 
an “opportunity of applying for” additional insurance, and nothing more. 

(3) Because, even if there was any such offer and acceptance as the court 
below found, the contract did not become operative. The premium was not 
actually paid while the insured was in good health. If the agreement of the 
J. Gordon Smith Company was made in its individual, as distinguished from its 
agential, capacity, the defendant was not bound. In that event the Smith Company 
was the agent of the insured, and not of the defendant. If, however, the agreement 
by the Smith Company was made as agent for the defendant, it was clearly beyond 
the scope of its authority, it was contrary to an express provision in the application 
to which the insured had assented, and, so far as appears, there was no ratification 
by defendant. There is no evidence that the Smith Company ever paid the premium 
to defendant, or ever acknowledged to defendant that it was obligated to pay it. 
Moreover, none of the work, which insured had agreed to perform for the agent, 
had been performed at the time of his death. The agreement does not state when 
the credit was to be given. The evidence does not show that it ever was given. 
Under these circumstances we are unable to say that the premium was actually paid 
while the insured was in good health. 

The judgment must be reversed on the law, with costs, and judgment directed 
for defendant, dismissing the complaint, with costs. All concur. 


VECCHIO v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Third Department. June 22, 1928, 
230 New York Supplement 131. 

1. INSURANCE—EVIDENCE HELD TO SHOW BREACH OF CONDITIONS 
OF LIFE POLICY. IN THAT INSURED WAS SUFFERING FROM 
AND HAD BEEN TREATED FOR TUBERCULOSIS. 

In action on life insurance policy, evidence held sufficient, without support of 
proofs of death, to show breach of conditions of policy, in that insured was 
suffering from tuberculosis when policy was issued, and had been treated therefor 
within two years before its date. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE—FILING PROOFS OF DEATH HELD CONDITION PRE 
CEDENT TO RECOVER ON LIFE POLICY. 


Under life insurance policy making insurance payable to insured’s executor o1 
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administrator on receipt of proofs of death, filing of proofs of death was 
condition precedent to recovery on policy, 


(For other cases, see Insurance, Dec. Dig. § 612[2].) 
Appeal from Trial Term, Albany County. 


Action by Concetto Vecchio, as administrator of Francesca Vecchio, deceased, 
against the Metropolitan Life Insurance Company. From a judgment on a 
directed verdict for defendant, dismissing the complaint after a trial before the 
court and jury, and from an order denying plaintiff's motion for a new trial, 
plaintiff appeals: Affirmed. 

Argued before Van Kirk, P. J., and Hinman, Davis, Whitmyer, and Hill, JJ. 

John J, Finn, of New York City, for appellant. 

Martin T. Nachtmann, of Albany, for respondent. 

Wuirmyer, J. The action was brought to recover the sum of $523 upon a 

policy of insurance issued on November 12, 1923, by defendant on the life of 
Francesca Vecchio, the wife of plaintiff. Under the policy, defendant agreed to 
pay the amount of the insurance to the executor or administrator of the insured, 
upon receipt of proofs of death made in the manner, to the extent, and upon 
blanks to be furnished by defendant, to contain the answer to each question 
propounded to claimant, to physicians and others, and all the contents thereot 
were to be evidence of the facts therein stated in behalf of, but not against, the 
defendant. And defendant had the right to declare the policy void, and to limit its 
liability to a return of the premiums paid, on proof that the insured (1) was not 
in sound health on the date of the policy; (2) had been attended by a physician, 
within two years before its date, for any serious disease or complaint; and (3) 
had had any pulmonary disease before said date. She died on January 3, 1924, of 
pulmonary tuberculosis. On January 5, 1924; plaintiff, claiming as the husband, 
filed proofs of death, which showed that the cause of death was pulmonary . 
tuberculosis, and that deceased had been treated at the Albany Hospital, one year 
before, by the physician in charge, and a certificate by the last attending physician, 
showing that. his’ first visit was on December 15, 1923, and his last on January 3, 
1924, that pulmonary tuberculosis was the cause of death, that its duration, from 
personal knowledge, was one month, and that she had been ill several months 
when he was called. And indorsed on the certificate was an admission or agree- 
ment on the husband’s part that it should be considered as part of the proofs of 
death under the policy, in accordance with the conditions thereof. Defendant 
disclaimed liability, and offered to refund the premiums, which had been paid. 
The husband was then appointed administrator on June 12, 1924, and commenced 
the action, No other proofs were filed. The complaint sets up the issuance and 
delivery of the policy, the filing of the proofs of death, and retention thereof 
without objection, plaintiff's appointment as administrator, and performance of 
all conditions. The answer sets up breach of the conditions. 
_ [1] On the trial, plaintiff had the proofs and the certificate marked for 
identification, proved that they had been in defendant’s possession for about two 
years, proved that his wife had died, and that he was the administrator and then 
rested. Defendant offered the proofs and the certificate in evidence, and they 
were received over plaintiff’s objection. It appears that deceased went to the 
tuberculosis clinic, called the South End Clinic or Dispensary, conducted by the 
Albany County Tuberculosis Hospital, on September 28, 1920, and was sent to the 
hospital, where she was treated by the physician in charge from that day until 
November 13, 1920. She was sick during that time. She appeared again at the 
hospital on January 26, 1923, and was at the tuberculosis sanatorium, and was 
treated there continuously from that date until September 6, 1923. She was. sick 
during the entire period. She was referred to another doctor on January 29, 1923, 
lor an X-ray examination of the chest, and he found that she was sick. In 1920 
she applied to the inspector of charities for the city of Albany for admission to 
the sanatorium, stating “that she was sick, that she had T. B,,” meaning 
“tuberculosis,” the inspector said, but he could not say just what she said, whether 
the one or the other. Cases other than tubercular ones were treated at the sana- 
torlum. The evidence is meager but is sufficient, without the support of the proofs 
ot death, to show a breach of the conditions. 
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[2, 3] However, the proofs of death were competent. Under the policy, 
filing thereof was a condition precedent to recovery. Claiming as husband, 
plaintiff filed them before he was appointed administrator, and in his complaint 
he alleged that he filed them and had performed all of the conditions of the 
contract. But the only ones filed were those filed before his appointment. Thus 
he adopted them. Cirrincioni v. Metropolitan Life Ins, Co., 223 App. Div. 461, 
463, 228 N. Y. S. 354. And he is bound. by the statements therein Spencer y. 
Citizens’ Mut. Life Ins. Ass’n, 142 N. Y, 505, 509, 37 N. E. 617; Hanna y. 
Connecticut Mutual Life Ins. Co., 150 N. Y. 526, 530, 532, 44 N. E. 1099. That was 
not the question in Acee v, Metropolitan Life Ins. Co., 219 App. Div. 246, 248, 219 
N. Y. S. 152. That case involved the question whether or not the representative 
had waived his privilege, under section 352 of the Civil Practice Act, to object to 
the testimony of physicians, who attended the insured, that she was suffering from 
heart and kidney disease long before and at the time the policy was issued, and, 
connected with it, the question whether or not the proofs, which contained the 
provision, as here, that they should be evidence of the facts therein stated in 
behalf. of, but not against, the company, effected such a waiver, and it was 
decided that they did not. The judgment should be affirmed. 

Judgment affirmed, with costs. All concur. 


LARSEN v. EQUITABLE LIFE ASSUR. SOC. OF 
THE UNITED STATES. (No. 6195.) 
Supreme Court of South Dakota. July 7, 1928. 
220 Northwestern Reporter 466. 

1. INSURANCE—PLAINTIFF DECLARING ON POLICY PROVIDING FOR 
QUARTERLY PREMIUM PAYMENTS MAY STILL RELY ON AC- 
KNOWLEDGMENT OF RECEIPT OF ANNUAI PREMIUM CON- 
TAINED IN POLICY. 

Plaintiff alleging a policy of life insurance providing for quarterly payments is 
not precluded from asserting that policy in suit contained an acknowledgment of 
the payment of annual premium, in view of Rev, Code 1919, § 1421. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

3. INSURANCE—THAT SUBSTANTIALLY ALL EVIDENCE WAS DI- 
RECTED TO PROVING ALLEGED WAIVER DOES NOT PRECLUDE 
a ON ACKNOWLEDGMENT OR RECEIPT CONTAINED IN 

OLICY. 

In action on insurance policy providing for quarterly premium payments, fact 
that substantially all evidence offered was directed largely to prove an alleged 
waiver does not preclude plaintiff from taking advantage of acknowledgment or 
receipt of payment contained in policy. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Brown, J., dissenting. 

Appeal from Circuit Court, Beadle County; Alva E. Taylor, Judge. 

On rehearing. Original opinion modified in part and adhered to 

For former opinion, see 217 N. W, 184. 

Boyce, Warren & Fairbank, of Sioux Falls, for appellant. 

Null & Royhl, of Huron, for respondent. 

SHERwoop, J. [1, 2] This cause is before us on rehearing. The original 
opinion will be found in —— S. D. ——, 217 N. W. 184, to which reference 1s 
made for a statement of the facts in the case. A rehearing was granted on 
appellant’s contention that the complaint stated a cause of actien on a policy ot 
life insurance providing for quarterly payments. That respondent was bound by 
that allegation and cannot now be heard to say the policy in suit contained an 
acknowledgment of the payment of an annual premium, receipt of which appellant 
could not deny by any subsequent clause contained in its policy. It may be 
conceded that an admission made in the complaint’ cannot later be denied by 
plaintiff. The authorities cited by appellant do not apply to the facts in this case. 
Here there was no allegation in the complaint that the policy of insurance did 
not contain an acknowledgment of the receipt of the first year’s premium. : 

When the policy was received in evidence it showed the acknowledgment ot 
such a receipt, The appellant drew the policy of insurance and placed that 
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acknowledgment therein. Appellant sought to change the effect of the acknowl- 
edgment by inserting at the foot of the policy a stipulation which would render 
the policy not binding unless a second premium was paid within the year for 
which he had acknowledged payment of the full premium; in other words, when 
the policy was received in evidence it contained an acknowledgment or a receipt 
for a year’s premium. It also contained a subsequent clause which would make 
the policy void three months after its issue, if another quarterly premium was not 
paid. Section 1421, R. C. 1919, declared what the effect of such an acknowledg- 
ment and such a subsequent stipulation should be. 

Section 1421, R. C. 1919, is both a rule of evidence and a rule of construction 
applicable to all policies of insurance. If appellant was misled it was by a clause 
in the policy placed there by itself. Respondent was not responsible for this 
acknowledgment or receipt remaining in the policy, 

As betore stated respondent did not plead that an acknowledgment of a 
year's premium was not contained in the policy. He was not bound by his 
pleading not to take advantage of this provision in the policy. 

Appellant contends a new trial should be granted to permit him to introduce 
additional evidence. No evidence appellant could offer could possibly remove this 
acknowledgment of the payment of one year’s premium now contained in the 
policy or change the fact that by a subsequent stipulation in the policy it had 
attempted to make the policy void within the first year, providing the second 
quarterly installment was not paid. 

[3] It is doubtless true that substantially all the evidence offered other than 
the policy itself was largely directed to the alleged waiver also claimed by 
respondent, but this did not preclude respondent from taking advantage of an 
acknowledgment or receipt placed in the policy by appellant. 

It is conceded that the effect of this acknowledgment or receipt was an 
issue before the trial court, and was presented and argued to the trial court on 
the motion for new trial, and it is one of the two questions presented to this 
court by the briefs on the appeal. 

As this issue was before the trial court and was presented and argued on the 
motion for a new trial, we do not think a new trial should be granted on the 
ground that it was not the main issue presented or argued to the lower court. 

In our former opinion we said: 

“It should be observed that section 1421, supra, does not apply to the intent 
of the parties or the construction the court may place upon the contract.” 

We desire to withdraw that statement from our opinion and substitute for it 
the statement heretofore made in this opinion as follows: 

Section 1421, R. C. 1919, is both a rule of evidence and a rule of construction 
applic able to all policies of insurance, 

Wi ith this modification the original opinion is adhered to. 

Polley, J.. concurs. 

Campbell, J., concurs in result. 

srown, J., dissents. 

Burcw, P. J. (concurring specially). I agree that the judgment should be 
afirmed, I do not agree with all that is said in Judge Sherwood’s opinion as to 
the effect of section 1421, R. C. 1919, and its applicability to this case. As I 
understand it, appellant does not claim that the policy can be avoided by proof 
that the initial premium was not actually paid in the face of an acknowledgment 
of its payment in the policy. Appellant contends there is no such acknowledg- 
ment in the policy; that the acknowledgment originally in the policy was abrogated 
by a subsequent written indorsement on the policy, by which it was as effectually 
eliminated as if erased. I do not think there is anything in the statute or in the 
nature of such acknowledgment which prevents its being abrogated by a subse- 
quent written indorsement, although there may be no erasure of such receipt. It 
seems quite obvious that the purpose of the statute was to prevent the issuance of 
a policy under an express or implied agreement that the premium may be later 
paid, and thereafter defeating a recovery because of a clause in the policy to the 
effect that the insurer shall not be bound unless the premium has actually been 
paid. By such method the insurer might play fast and loose. If there was no 
loss, the premium might be collected, although the insurance for which the 
Premium was then paid had never been in force; if there was a loss, the insured 
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would get nothing, although his promise to pay the premium was as legal a 
consideration for the insurer’s promise to indemnify as would have been the 
actual payment of the premium. The object of the statute was to stop such 
double dealing; in other words, if insurance is sold on credit, it is as much 
insurance as if sold for cash. If an insurer delivers a policy apparently repre- 
senting a cash transaction, it is estopped from showing that the transaction is 
not what it appears to be, but must be bound to the same extent as if the premium 
had been paid, notwithstanding an agteement that it shall not be bound, But I 
do not think that a receipt in a policy acknowledging payment of the premium 
goes further than this, and, if the premium is not paid at the time it was orally 
agreed or understood to be paid, there is nothing to hinder a cancellation of the 
policy for the sole reason that the premium was not paid. To meet appellant's 
contention we should consider whether or not the receipt in the policy originally 
delivered was abrogated by the later indorsement stamped upon it. 

Appellant in its briefs states its theory to be that the policy after such 
indorsement should read, and by written agreement of the parties herein, did 
read: 

“This insurance is granted in consideration of the payment in advance of 
forty-four and 5/100 dollars and of the payment quarterly thereafter of a like 
sum upon the eighteenth day of April, July, October, and January in each year 
until twenty full years’ premiums shall have been paid, or until the prior death of 
insured.” 

If the stamped indorsement was in the language suggested by counsel, I am 
of the opinion it would have the effect of abrogating the earlier clause acknowl- 
edging the initial payment in the sum of $160.40 and the receipt would in fact be 
an acknowledgment of only $44.05. But that was not the indorsement; the 
indorsement was this: 

“In lieu of the annual premiums due on this policy there shall be substituted 
quarterly premiums, each of forty-four and 5/100 dollars. * * *” 

The clause actually indorsed makes no reference to the initial payment, but 
refers only to “annual premiums due on this policy” and provides they shall be 
submitted in quarterly payments. 

The policy, as originally written, provided that the annual payments might 
be paid in quarterly or semiannual installments, subject to insurer’s written 
approval. The stamped indorsement was no more than such approval. It is as 
appropriate and applicable for such consent to be indorsed on a policy 15 years 
after its issue as upon this policy, It is not appropriate to effect the change 
desired in this policy, because it purports to affect only payments due or to become 
due. That being the case, the receipt in the policy is for $160.40, unerased by 
any physical act or by an inconsistent later provision. Some apt language should 
have been used to show the modified initial payment if that was intended. It 
could not be done by simply stamping the usual consent to installment payments 
applicable for use at any time during the life of the policy. 

It seems to me that the only fair construction that can be placed upon the 
contract is that it was issued in consideration of an initial payment in cash ot 
$160.40, with subsequent annual premiums to be paid, which by consent of the 
company have .been changed to quarterly payments. I therefore concur in 
affirming the judgment of the trial court. 

NATIONAL LIFE & ACCIDENT INS. CO. v. SIKES et al. (No. 3537). 

Court of Civil Appeals of Texas. Texarkana. May 4, 1928. 
On Rehearing May 24, 1928. 
7 Southwestern Reporter (2d) 154. 

1. INSURANCE—PAYMENT OF ADVANCE PREMIUMS ON DELIVERY 
OF POLICY DID NOT EXTEND INSURER’S LIABILITY BEYOND 
POLICY, WHERE RECEIPT REQUIRED PAYMENT WITH APPLICA- 
TION TO MAKE INSURANCE IMMEDIATELY EFFECTIVE. 
Where receipt for premiums required payment of advance premiums at time 

of application to create insurance contract before policy applied for became 

effective, liability of insurance company, to which premiums were. paid at time 
of delivery of policy, depended on terms of policy alone. 

(For other cases, see Insurance, Dec, Dig. § 175.) 
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2. INSURANCE—DEATH OF INSURED ON DATE BORNE BY POLICY 
RENDERED POLICY VOID UNDER PROVISION REQUIRING IN- 
SURED’S GOOD HEALTH ON POLICY DATE, THOUGH POLICY 
WAS PREVIOUSLY DELIVERED. 

Where insurance policy provided that no obligation was assumed by company 
unless insured was alive and in sound health at date of policy, insured’s death on 
date borne by policy prevented recovery thereon, though insured was in good 
health at time of delivery of policy two days before and advance premiums were 
paid at time of policy’s delivery, since under such circumstances provision in 
receipt permitting insurance to become effective in case of payment of advance 
premiums with application was not applicable. 

(For other cases, see Insurance, Dec, Dig. § 175.) 

3. INSURANCE—PLAIN PROVISIONS OF POLICY CANNOT BE EVADED 
BY FAILURE OF INSURED TO READ IT. 

Plain provisions of policy cannot be evaded upon the ground that the policy 
was not read by insured or his agent at the time it was delivered. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

Error from Hunt County Court; N. E, Peak, Judge. 

Action by Mary Kate Sikes and others against the National Life & Accident 
Insurance Company. Judgment for plaintiffs, and defendant brings error. 
Reversed and rendered. 

Thompson & McWhirter, of Greenville, for plaintiff in error. 

L. L. James and C. W. Evans, both of Greenville, for defendants in error. 

Hopces, J. This appeal is from a judgment in favor of the defendants in 
error and against the plaintiff in error upon an insurance policy. The facts show 
that in July, 1925, the plaintiff in error issued a policy of insurance for the sum 
of $339 on the life of Bennie Norval Sikes, a son of the defendants in error. 
Mrs. Mary K. Sikes, the mother of the insured, was named as the beneficiary. 
The premiums were payable weekly, and four weekly payments had been paid in 
advance. The application for the insurance was made on July 18, 1925, and the 
policy was delivered on that day. However, the policy was dated July 20. The 
insured was in good health at the time the application was made and the policy 
delivered; but he was fatally injured on the next day thereafter, and died the 
night of the 20th, the date borne by the policy. 

[n trial below and in this appeal plaintiff in error relies upon the terms of the 
policy for its denial of any liability. The policy contains, among other things, 
the following provision : 

“No obligation is assumed by the company prior to the date hereof, nor unless 
on said date the insured is alive and in sound health, Should the proposed insured 
not be alive or not be in sound health on the date hereof, any amount paid to 
the company as premiums shall be returned.” 

B. G. Sikes, the father of the insured, testified that the application was made 
by his son on the 18th day of July, through an agent by the name of Cozart. He 
paid four weekly premiums in advance and took a receipt from the agent for $1.80, 
which included those premiums and premiums due on other policies issued prior 
to that time. He further testified that at the time the policy was delivered the 
agent informed him that if he would pay four weekly premiums in advance the 
policy would take effect from date. No explanation is offered as to why a policy 
dated the 20th was delivered on the 18th. Sikes testified that he first learned the 
true date of the policy sometime after the death of his son. He did not read the 
policy at the time it was delivered to him. 

Defendants in error introduced in evidence the following receipt issued by the 
agent at the time the weekly premiums were paid: 

“The National Life & Accident Insurance 

Company, Nashville, Tennessee, 

“Incorporated under the laws of Tennessee 


7/18/1925. 


“Received of Ben Sikes $1.80 for a deposit of $1.80 weekly premiums on 
account of application for insurance in the National Life & Accident Insurance 
Company made this date. If the application is accepted and a policy issued this 
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sum will be applied toward payment of the premium thereon. Ii the application 
is rejected the amount will be returned to applicant. 

“No obligation is incurred by said company by reason of this deposit unless 
and until a policy is issued upon said application, and unless at the date of 
delivery of said policy the life proposed is alive and in sound health. Except 
that if the life proposed is now in sound health and the amount paid by applicant 
at the time the application is written is not less than four weekly premiums and 
this receipt detached from the original application covering said payments is 
surrendered to the company, the company agrees, if the application is approved 
at the home office in Nashville, Tenn., that should death occur prior to the 
delivery of this policy it will nevertheless pay such amount as would have been 
due under the policy if issued. No obligation is assumed by the company unless 
the application is so approved and the life proposed is now in sound health. 
4 wks, 

“[TSigned] G. P. Cozart, Agent.”: 

There is no contention in this appeal that the agent who issued and delivered 
the receipt was not authorized to execute it and bind the company by its terms. 
The receipt plainly fixed a liability against the company for a death occurring 
before the delivery or date of the policy, if the conditions named in the receipt 
were complied with—the payment of four weekly premiums in advance. That 
liability, however, was contingent upon the acceptance of the application for the 
insurance. In this case that contingency occurred. It follows, then, that accord- 
ing to the terms of the receipt, the company, at the time the application was 
accepted, became liable to the beneficiary for a death occurring before the policy 
took effect. If the insured had died after the application and prior to the 
delivery of the policy, clearly there would have been a liability under the terms of 
the receipt. The fact that he died after the delivery of the policy, from an injury 
inflicted after the issuance of the receipt and before the policy became effective, 
did not alter that liability. 

The defendants in error pleaded fraud, accident, and mistake in dating the 
policy later than the day of its delivery. Ordinarily the true date of an insurance 
policy is the date that it is issued and signed by the proper officials of the 
company, and it becomes effective from the time it is thereafter delivered. There 
is nothing in the record to indicate that this policy should have borne a date 
subsequent to its actual delivery by the agent. 

We think the beneficiary was entitled to recover, and the judgment is affirmed. 

On Rehearing. 

{1-3] This case was affirmed upon a misapprehension of the facts. The 
receipt introduced in evidence and copied in the original opinion shows that in 
order to create a contract of insurance before the policy applied for becomes 
effective the advance premiums must be paid at the time the application for the 
insurance is made. It conclusively appears from the evidence in this case that 
the application for the insurance was made about July Ist, but the advance 
premiums were not paid till July 18th, after the policy had been issued and 
delivered. Hence the contract of insurance depends upon the terms of the 
policy alone. The policy provides, in effect, that it shall be void if the insured is 
not in sound health on the date the policy becomes. effective. As previously 
stated, the proof shows that the insured was not in sound health on the date this 
policy by its terms became effective. It is true he was in good health on the date 
it was delivered; but by its express terms the policy did not’ take effect until the 
20th. The insurer had a right to contract for liability upon a policy of that kind. 
Its plain provisions cannot be evaded upon the ground that the policy was not 
read by the insured or his agent at the time it was delivered. 

The judgment heretofore rendered will be set aside and judgment here 
rendered in favor of the plaintiff in error. 





3arnes v. Aetna Life Ins. Co. et al. 


BARNES vy. 4ZTNA LIFE INS. CO. et al. (No. 9173.) 
Court of Civil Appeals of Texas. Galveston. May 15, 1928. 
Rehearing Denied June 7, 1928. 

7 Southwestern Reporter 946. 

1, INSURANCE—INCONTESTABLE PROVISIONS OF POLICY HELD 
INAPPLICABLE TO DISABILITY PROVISION OF RIDER, WHERE 
INSURED SUFFERED DISABILITY BEFORE EFFECTIVE DATE OF 
RIDER. 

Where employee, insured under group insurance policy taken out by em- 
ployer, became totally and permanently disabled prior to effective date of rider 
increasing disability insurance and such rider provided that only those total and 
permanent disabilities commencing after date of rider were covered, held, that 
rider did not cover insured’s disability, and hence incontestable provisions of 
policy had no application to total and permanent disability provision of rider. 

(For other cases, see Insurance, Dec, Dig. § 400.) 

2, INSURANCE—INSURED EXCLUDED FROM CLAIMING DISABILITY 
INSURANCE BY PROVISIONS OF POLICY HELD NOT ENTITLED 
TO SET UP ESTOPPEL AGAINST INSURANCE COMPANY. 

Where, by terms of group life insurance policy taken out by employer, 
insured employee’s claim for disability insurance under rider was excluded 
because disability disability occurred before effective date of rider, held, that insured 
employee cannot establish such benefits as are claimed by him on ground that 
insurance company was estopped by certain enumerated acts from denying its 
liability under the rider. 


*(For other cases, see Insurance, Dec. Dig. § 371.) - 


Appeal from District Court, Harris County; Roy F. Campbell, Judge. 

Action by Clyde H, Barnes against the AStna Life Insurancé Company and 
another. Judgment for defendants, and plaintiff appeals. Affirmed. 

J. S. Bracewell, of Houston, for appellant. 

Baker, Botts, Parker & Garwood, Y. D. Mathes, and S, H. German, all of 
Houston, for appellees. 

LANE, J. For the purpose of presenting the issues involved in this appeal 
we make the following statement, which we think is a substantial statement of 
the nature of the case and the facts relative thereto: 

The A&tna Life Insurance Company, on the 15th day of April, 1920, in con- 
sideration of applications of the Humble Oil & Refining Company and Humble 
Pipe Line Company, and in further consideration of the payment of a semiannual 
premium of $1,786.67 by said companies, issued to said companies what was and 
is known as a group policy, numbered 1453, whereby the insurance company 
agreed to pay a certain sum of money on due proof of the death of any employee 
of said companies. One of the provisions of the policy is as follows: 

“Upon request of the employer, the company will issue for delivery to each 
employee insured hereunder an individual certificate which shall state the amount 
for, which such employee is insured.” 

In addition to the life insurance provision of the policy, it also contains 
recitals to the effect that in the event an employee becomes permanently and 
totally disabled from performing his labors he should be entitled to a certain 
additional insurance to be paid him personally, the amount thereof to be based 
upon the length of service of the respective employee, 

Effective as of date December 15, 1923, a rider, designated as rider “S,” was 
attached to and became a part of the policy. Under such rider certificates were 
issued to certain able-bodied employees of the oil and pipe line companies entit- 
ling them to a certain increased disability insurance in the event they should 
hecome permanently and totally disabled from performing their labors during 
the life of such rider; that is, should they become so disabled after the date such 
rider became effective. 

Effective as of date January 15, 1925, another rider, designated as rider 
“SA,” was attached to and became a part of the group policy. 

The employers requested the insurance company to issue certificates to 
certain of their employees, appellant Clyde H. Barnes being one of them, entitling 
them, respectively, to a cerfain increased disability insurance to be paid in the 
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event they should become permanently and totally disabled from performing their 
labors. Such certificate was issued by the insurance company to Barnes, and 
among others contained the following provisions: 

“The general provisions of group policy No. 1453 providing for payments to 
insured in case of permanent total disability, shall also apply to the same extent 
and as fully in connection with this additional insurance, except that permanent 
total disability of the insured as respects the benefits provided by this rider must 
commence after the effective date of the employee’s insurance under this supple- 
mentary additional insurance rider. The general provisions of said group policy 
referring to the issuance of certificates, new certificates and riders to certificates, 
and to the conversion of insurance upon termination of employment shall also 
supply to the same extent and as fully in connection with this additional 
insurance,” 

“To entitle any such employee to the additional insurance provided by this 
further supplementary additional insurance rider the employee'shall make proper 
application therefor to the employer within sixty days immediately following 
January 15, 1925, or within thirty days immediately following the date additional 
insurance is effective under and by.virtue of the original supplementary additional 
insurance rider in the case of those employees whose original additional insurance 
becomes effective subsequent to January 15, 1925.” 

Group policy No. 1453, issued by the insurance company to the employers, 
provides that all applications for insurance shall contain the following: 

“Said persons proposed to be insured are now working for the employer on 
full time and for full pay and are all in good health at the present time, to the 
best of the applicant’s knowledge and belief. It is not expected to have this 
insurance cover any person who is now temporarily absent from regular duties 
on account of poor health, but any such person may be hereafter insured in 
accordance with the conditions of the policy hereby applied for, if the company 
(meaning the defendant) is notified that such person has recovered.” 

Said policy also provides that it should be incontestable after one year from 
its date of issue except for nonpayment of premiums. 

Anticipating that a rider subsequent to rider S providing for additional or 
increased disability insurance to the employees of the oil company would be 
agreed upon between the employers, the holder of the group policy, and the 
insurance company, appellant Barnes on the ————— day of November, 1924, 
made application for a certificate to increase such disability insurance as he 
might be entitled to under the group policy and such riders as were or might 
be attached thereto by reason of his continued service to his employers, and, as 
already stated, rider SA was thereafter agreed upon, to be effective as of date 
January 15, 1925. 

On or about the 20th day of December, 1924, Barnes became afflicted with a 
disorder of the stomach which rendered him permanently and totally unable to 
perform his labors. Appellant at such time held certificates entitling him to 
disability benefits under the terms of the original or group policy and also under 
the terms of rider S, It is admitted that appellant has been paid all he was 
entitled to receive under the provisions of the original group policy and rider S. 

Upon the request of his employers therefor, a certificate was issued to ap- 
pellant under rider S A soon after it went into effect, at which time he was totally 
and permanently disabled from performing his labors; but the fact that he was 
so disabled was unknown to the insurance company. From about December 20, 
1924, appellant was permanently and totally disabled from performing any services 
for his employer, and while under such disability he did, on the 18th day of No- 
vember, 1925, and upon several dates thereafter, make demand upon the insurance 
company for payment, under the total permanent disability provision of the policy, 
of the sum of $3,200, which he claimed was due him under the provisions of rider 
SA. 

Upon such demand being refused, appellant brought this suit against the insur- 
ance company, the Humble Pipe Line Company, and the Humble Oil & Refining 
Company to recover the sum demanded, for the statutory penalty of 12 per cent., 
and for attorney's fees. Upon trial before the court without a jury judgment was 
rendered for the defendants. Barnes has appealed. 


The trial court filed the following findings of fact: 
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‘}, The plan for additional insurance evidenced by rider 1453—SA did not be- 
come effective until January 15, 1925. 

“2. At that date appellant was totally and permanently disabled. 

“3. According to the plain provisions of rider 1453—SA in order for appellant 
to obtain the benefits of additional insurance for permanent total disability, such 
permanent total disability must commence after January 15, 1925. 

“4. Prior to January 15, 1925, appellee had printed at its office in Hartford, 
Conn., certificates evidencing the amount of additional insurance the various em- 
ployees of Humble Oil & Refining Company, consisting of several thousand, were 
entitled to, and one of these certificates, containing the name of appellant, along 
with certificates containing the names of all other employees of said company, was 
sent to the Humble Oil & Refining Company. This printed certificate was delivered 
by Humble Oil & Refining Company to appellant some time about January 15, 
1925. The Humble Oil & Refining Company paid the premiums due appellee for 
the group of employees, including appellant, but appellee knew nothing about con- 
dition of appellant or the circumstances concerning his employment until appellant 
made application for payment of permanent total disability benefits on November 18, 
1925. 

“5. That rider SA contained the same provisions with reference to the payment 
of premiums as did rider §; that plaintiff was, charged the same premiums for in- 
surance issued under the rider SA as other employees similarly situated, and who 
were covered for both death and permanent disability.” 

He also filed the following conclusions of law: 

“1. T conclude that as to the plaintiff, the SA rider to policy 1453 never be- 
came effective, he having been totally and permanently disabled before it took effect. 

“11. That the incontestable provision of the original policy has no application 
to the total and permanent disability provisions of the SA rider to such policy. 

’ “III. Defendant insurance company is not estopped to deny liability under such 
rider.” 

[1] By his first proposition appellant insists that the court committed reversible 
error in holding that the incontestable provisions of the policy had no application 
to the total and permanent disability provision of rider SA. We overrule appel- 
lant’s contention. The finding of the trial court that appellant became totally and 
permanently disabled on the 24th day of December, 1924, a date prior to the effec- 
tive date of rider SA, is amply supported by evidence. Rider SA, which became 
effective on the 15th day of January, 1925, makes no provision for payment of any 
kind of benefit for disabilities suffered prior to its effective date, but to the con- 
trary, by a paragraph of tlie original group policy, which is made a part of rider SA, 
it is provided that total and permanent disabilities covered by such rider are those 
only which commence after the effective date thereof, and no others. ’ It is clear, we 
think, that the certificate held by appellant ynder rider SA did not cover the total 
permanent disability of appellant, which began prior to the effective date of such 
rider, and therefore the incontestable provision of the policy has-no application to 
the questions here’ involved. 


[2] By his second proposition appellant insists that the insurance company was 
estopped by certain enumerated acts from denying its liability under rider SA. An 
answer to such contention is that by the terms of the policy appellant’s claim for 
disability insurance under rider SA is excluded. Under such circumstances, such 
benefits as ate claimed by appellant cannot be established by estoppel, especially so 
when the undisputed evidence shows that the policy, in addition to its provision for 
disability insurance, also provided for life insurance, to maintain which all payments 
oer made were necessary payments to keep in force the life provisions of the 
policy. 

_ John Smith, general agent of the insurance company, testified that the premiums 
paid under the SA rider were the same whether the person covered is covered for 
death only or is covered for disability as well as death. 

As the certificate of additional insurance under rider 1453-SA did not include 
benefits for total disability in favor of appellant, the question whether or not 


— Oil & Refining Company was agent for appellees becomes wholly immater- 
lal. 


For the reasons above expresed, the judgment is affirmed. 
Affirmed. 
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MOREN v. OHIO VALLEY FIRE & MARINE INS. CO.’S RECEIVER 
Court of Appeals of Kentucky. May 22, 1928. 
6 Southwestern Reporter (2d) 1091. 

1. INSURANCE—GENERALLY, DECREE OF DISSOLUTION AGAINST 
INSURANCE COMPANY OR ADJUDICATION OF INSOLVENCY 
WITH APPOINTMENT OF RECEIVER TERMINATES OUTSTAND- 
ING POLICIES (KY. ST. § 753.) 

The generally recognized rule is that a decree of dissolution of an insurance 
company, as a decree pursuant to Ky. St. § 753, or an adjudication of insolvency 
coupled with the appointment of a receiver, cancels or terminates outstanding 
insurance policies by operation of law. 

(For other cases, see Innsurance, Dec. Dig. § 43.) 


2. INSURANCE—SUBSEQUENT LOSSES: UNDER POLICIES AFTER DE- 
CREE OF DISSOLUTION OR ADJUDICATION OF INSOLVENCY MAY 
NOT BE ENFORCED AGAINST RECEIVER. 

When a decree of dissolution has been entered or an adjudication of insolv- 
ency has been made coupled with the appointment of a receiver, subsequent losses 
under insurance policies which were canceled or terminated by such decree or 
adjudication, by operation of law, are not liabilities which may be enforced against 
the receiver. 

(For other cases, see Insurance, Dec. Dig. § 43.) 


3. INSURANCE—ON COMPANY’S INSOLVENCY OR DISSOLUTION, 
POLICY HOLDERS ARE LIABLE TO RECEIVER FOR EARNED, BUT 
NOT FOR UNEARNED, PART OF PREMIUM. 

As to premiums unpaid at the time of insolvency or dissolution of an insur- 
ance company, policy holders are liable to the receiver for so much thereof as 
has been earned, but they are not liable for the unearned residue; that is, premiums 
for the unexpired term of insurance. 

(For other cases, see Insurance, Dec. Dig. § 43.) 


4. INSURANCE—ON COMPANY’S DISSOLUTION OR ADJUDICATION OF 
INSOLVENCY, HOLDERS OF POLICIES ON WHICH PREMIUMS 
WERE PAID FOR TERM BEYOND INSOLVENCY OR DISSOLUTION 
HAVE VALID CLAIMS FOR UNEARNED PREMIUMS. 

On dissolution or adjudication of insolvency of an insurance company, holders 
of policies on which premiums have been paid for a term extending beyond the 
insolvency or dissolution of the company have valid claims for unearned premiums, 
and this is so, even though there is no provision in the policy for refunding premi- 
ums paid. 

(For other cases, see Insurance, Dec. Dig. § 43.) 


8. INSURANCE—AGENT’S CLAIM FOR MONEYS EXPENDED IN RE- 
FUNDING UNEARNED PREMIUMS HELD NOT ENTITLED TO PRE- 
FERENCE ON COMPANY’S INSOLVENCY, RECEIVER’S AGREE- 
MENT FOR PREFERENCE BEING UNAUTHORIZED. 

Agent for insolvent insurance company held not entitled to preference for 
moneys expended by him in refunding unearned premiums, even if contract for 
preterence was entered into between receiver of the company and agent; re- 
ceiver not being authorized by the court to so contract. 

(For other cases, see Insurance, Dec. Dig. § 51.) 


9. INSURANCE—AGENT WRITING FOR ANOTHER COMPANY INSUR- 
ANCE PREVIOUSLY CARRIED BY INSOLVENT COMPANY HELD 
NOT REQUIRED TO DEDUCT FROM HIS CLAIM FOR UNEARNED 
PREMIUMS REFUNDED BY HIM COMMISSIONS PAID HIM ON 
NEW POLICIES. 

Where one, who had been the agent of an insurance company which had gone 
into receivership, took up for a new company, at the receiver’s request, the policies 
of the company in receivership, he was entitled to claim, as against receiver, 
moneys expended in refunding unearned premiums without deducting commissions 
paid on new policies. 

(For other cases, see Insurance, Dec. Dig. § 51.) 
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10. INSURANCE—ONE PAYING POLICY HOLDERS OF COMPANY IN 
RECEIVERSHIP THEIR UNEARNED PREMIUMS AND TAKING AS- 
SIGNMENT STOOD IN POLICY HOLDERS’ PLACE AND WAS EN- 
TITLED TO PAYMENT BY RECEIVER. 

One paying policy holders of company in receivership their unearned premi- 
ums and taking assignment of their rights against receiver stood in policy holders’ 
place and was entitled to payment by receiver. 

(For other cases, see Insurance, Dec. Dig. § 51.) 

Appeal from Circuit Court, Franklin County. 

Action by T. G. Moren against the Ohio Valley Fire & Marine Insurance Com- 
pany’s Receiver. From the judgment, plaintiff appeals, and defendant cross-appeals. 
Judgment affirmed on the original and on the cross-appeals. 

Carroll & Carroll, of Frankfort, for appellant. 

W. C. Marshall, of Frankfort, for appellee. 

Horson, C. T. G. Moren owned and conducted for many years an insurance 
agency at his home in London, Ky. The Home Insurance Company that had been 
issuing policies on country property withdrew from this territory and Moren got 
for the Ohio Valley Insurance Company the insurance which had been previously 
given to the Home Insurance Company. The Home policies were taken up, and 
in lier of them policies of the Ohio Valley Company were issued. The commis- 
sions on this business were divided equally between the two agencies. After this 
and while the policies were still in force the Ohio Valley Insurance Company be- 
came insolvent and was placed in a receiver’s hands. Moren sent in his license 
and also turned in his commission. After this, at the request of the receiver, Moren 
took up the policies in Laurel and Clay counties, about 400 in number, by refunding 
to the holders the amount of the unearned premium, either in cash or reinsur- 
ance, and issued to them policies in another company. The policies in the Ohio 
Valley were assigned to him. The amount of the unearned premium on these 
policies totaled $3,450.44. Moren filed, in the action brought by the receiver for 
the settlement of the affairs of the insurance company, a preferred claim for this 
amount, on the ground that he had secured the. policies at the receiver’s request 
and upon the receiver’s promise to repay to him out of the assets of the company 
the total he had paid out. The commissions on the new policies amounted to 
$896.10. The receiver insisted that Moren should not be allowed what he had not 
paid out but had retained in the way of commission, and that no part of the claim 
should be allowed as a preferred claim. The circuit court on final hearing allowed 
the full claim of Moren, but refused to adjudge it a preferred claim. From this 
judgment Moren appeals and the receiver prosecuted a cross-appeal, insisting that 
the amount allowed is too large, in that Moren’s commissions were included. 

Section 753, Kentucky Statutes, defining the power of the insurance commis- 
—_ when any domestic insurance company is insolvent, concludes with these 
words: 

“And it is hereby also made the duty of the commissioner to immediately 
notify the general agents of the foreign or domestic company suspended of the 
suspension, and it shall be the duty of said agents to immediately notify persons 
insured by them of such suspension by the commissioner, and for failure so to do 
upon the part of the commissioner or agent, he shall be fined not less than fifty 
nor more than one hundred dollars for each offense; he shall also apply to the 
judge of the Franklin circuit court, or the judge of the circuit court where the 
company is located, to issue an injunction restraining it in whole or in part from 
further proceeding with its business. Such judge may, in his discretion, issue the 
injunction forthwith, or upon notice and hearing thereon, and after a full hearing 
of the matter may dissolve or modify such injunction or make it perpetual; and 
may make all orders and decrees needful in the premises and may appoint agents 
Or receivers to take possession of the property and effects of the company, and to 
settle its affairs subject to such rules and orders as the court may from time to 
time prescribe, according to the course of proceedings in equity.” 

{1-4] The generally recognized rule as to the effect of such an adjudication 
of insolvency is thus stated in 32 C. J. pp. 1039, 1040: 

“While there is authority to the contrary, the generally recognized rule is that 
a decree of dissolution or an adjudication of insolvency, coupled with the appoint- 
ment of a receiver, cancels or terminates outstanding policies by operation of law, 
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and subsequent losses under such policies are not liabilities which maybe enforced 
against the receiver.” Section 102. 

“As to premiums unpaid at the time of insolvency or dissolution, policy holders 
are liable to the receiver for so much thereof as has been earned, but they are 
not liable for the unearned residue, that is, premiums for the unexpired term of 
insurance. Holders of policies on which premiums have been paid for a term 
extending beyond the insolvency or dissolution of the company have valid claims 
for unearned premiums, and this is so, even though there is no provision in the 
policy for refunding premiums paid.” Section 103. 

[5-7] The question first presented is, Did the receiver have power to create a 
preferred claim in favor of certain policy holders or in favor of Moren as their 
assignee? In 23 R. C. L. p. 76, § 82, the accepted rule as to the power of the 
receiver to. make such contracts is well stated in these words: 

“A receiver, as soon as he is appointed and qualifies, comes, as we have said, 

under the sole direction of the court. The contracts he makes are the engage- 
ments of the court. While a receiver may, without direction of the court, incur 
any expense absolutely essential to the preservation and use of the property, it is, 
nevertheless, the order of the court, and not the act of the receiver, which creates 
the charge, and upon which its validity depends. In determining what expenditures 
are necessary for this purpose due regard must always be had, not only to the 
nature and surroundings of the property in the custody of the receiver but to 
the exigencies of the moment when he may be required to take action involving 
the safety of property in his charge. But the duty to preserve the property by no 
means includes the right to create debts for other purposes. Before:a receiver 
can incur such obligations, he must be authorized by the court. And a person 
entering into a contract with a receiver is bound to take notice of his disability 
to contract, and makes a contract with him at his peril.” 
[8] There was no order of court authorizing the receiver to make the con- 
tract in question. There were several hundred of these agents... The evidence is 
by no means satisfactory that the receiver made the contract in question or agreed 
to give these policy holders, or Moren as their assignee, the preference over other 
policy holders. But without deciding this question the court is clearly of the 
opinion that it was without the power of the receiver to make such a contract, 
and that the circuit court properly adjudged that the claim was not entitled to 
preference. 

[9] The question presented on the cross-appeal was squarely. before the court 
in Hay v. American Union, Fire Insurance Co., 167 N. C. 82, 83 S. E. 241, Ann. 
Cas. 1916A, 1129, where, holding that the agent was entitled to his commission on 
the new policies, the court said: 

“If the company fails, as this one did, as between the company and the policy 
holder, the latter is entitled to recover the full amount of the unearned premium. 
But as between the local agent and the company, the former has done his work 
by securing and writing the policy, and the subsequent default of the company 
cannot entitle it to recover back from the agent any part of his ¢ommission. That 
would entitle the company to profit by its own wrong or default. ' This principle 
is so clear,that no citation is necessary.” 

[10] In a note to that case other authorities are collected. The laborer is 
worthy of his hire. In order to take up these policies Moren had to go from 
house to house and get them. When he gets back the full amount of his claim 
all he will have for this labor and trouble will be his commissions for writing the 
new policies. The Ohio Valley Company, when it pays him, will not pay him any 
more than the amount it owed the policy holders. It is no concern to. it that this 
money. was not paid to the policy holders, but by their consent was paid to the 
new company, and the new company allowed Moren a commission out of the 
money for his services. This added nothing to the liability of the Ohio Valley 
Company. Moren, when he paid the policy holders, stood in their shoes, and he 
is entitled to demand from the Ohio Valley Company the amount which the policy 
holders were entitled to demand from it. 

The judgment is therefore affirmed on the original and on the cross-appeal. 





Fire} Fidelity Phenix Ins. Co. v. Vincent 


FIDELITY PHENIX INS. CO. OF NEW YORK vy. VINCENT. 
Court of Appeals of Kentucky. May 29, 1928. 
7 Southwestern Reporter 203. 

1. INSURANCE—INSURED, SUING ON FIRE POLICY MAKING PROOF 
OF LOSS CONDITIONS PRECEDENT TO ACTION, MUST PLEAD 
THAT HE FURNISHED PROOF OF LOSS. 

In action on fire policy providing, in effect, that failure to furnish proof of 
loss should not work forfeiture of insurer’s liability, but that furnishing of such 
proof was condition precedent to right to institute action, held that it was neces- 
sary for insured to plead that he had furnished proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 


2. INSURANCE—INEFFECTIVE PLEADING OF IRON SAFE AND INVEN- 
TORY CLAUSE AS DEFENSE HELD NOT WAIVER OF PROOF OF 
LOSS PROVISION AS CONDITION PRECEDENT TO ACTION. 

Im action on fire policy providing that proof of loss was condition precedent to 
insured’s right to institute action, where insurer sought to plead defense under iron 
safe and inventory clause of policy, but that paragraph of answer was wholly in- 
sufficient to constitute defense because it did nothing further than plead that policy 
contained such clause, and failed to plead any facts constituting breach thereof, 
held that pleadings were not sufficient to constitute waiver of loss provisions of pol- 
cy. 

(For other cases, see Insurance Dec. Dig. § 634[2].) 


3. INSURANCE—EVIDENCE HELD INSUFFICIENT TO ESTABLISH DE- 
NIAL OF LIABILITY CONSTITUTING WAIVER OF PROOF OF LOSS 
AS CONDITION PRECEDENT TO ACTION ON FIRE POLICY. 

In action on fire policy providing that proof of loss by insured was condition 
precedent to right to institute action, evidence held insufficient to establish that, be- 
fore action was instituted, insurer had denied all liability, thereby waiving proof of 
loss. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


4. INSURANCE—INSURER, DECLINING TO SETTLE BECAUSE PROOF 
a" WAS NOT FURNISHED, DID NOT WAIVE PROOF OF 
LOSS. 

It cannot be said that, when an insurer declines to settle for loss on ground that 
proof of loss has not been furnished, he thereby waives provision of contract that 
proof of loss must be furnished. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 


5. INSURANCE—PROOF OF LOSS AS CONDITION PRECEDENT TO AC- 
TION ON FIRE POLICY HELD NOT WAIVED, WHERE ACTION WAS 
INSTITUTED ON DAY NONWAIVER AGREEMENT WAS SIGNED. 

In action on fire policy containing provision that proof of loss was condition 
precedent to right of insured to institute action, where action was instituted on 
same day on which nonwaiver agreement was signed by parties, and before insurer 
had opportunity to make investigation of character of loss, held that proof of loss 
was not waived. 

(For other cases, see Insurance, Dec. Dig. § 561.) 


6. INSURANCE—ACTION ON POLICY PROVIDING PROOF OF LOSS IS 
CONDITION PRECEDENT THERETO, BROUGHT BEFORE FURNISH- 
ING SUCH PROOF, SHOULD BE DISMISSED WITHOUT PREJUDICE. 

_In_action on policy providing that proof of loss is condition precedent to right 
to institute action on policy rather than condition precedent to liability under it, trial 
court should dismiss action brought prior to proof of loss and on day nonwaiver 
agreement was entered into without prejudice as having been prematurely instituted. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 
Appeal from Circuit Court, Edmonson County. 


_ Action by G. R. Vincent against the Fidelity Phoenix Insurance Company of 
New York. Judgment for the plaintiff, and the defendant appeals. Reversed and 
remanded, with directions. 


Gordon & Laurent and T. M. Galphin, Jr., all of Louisville, and Logan & Vin- 
cent, of Brownsville, for appellant. 
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Milton Clark and Logan & McCombs, all of Brownsville, for appellee. 

SANDIDGE, C. Appellant issued and delivered to appellee a fire insurance policy 
insuring a frame store building, fixtures, and stock of goods against loss by fire 
to a total amount of $2,600. The property insured was destroyed. This action was 
instituted to recover the full amount of the policy. There was a judgment for 
insured, and insurer appeals. 

[1] The proof of loss and other relative clauses of this insurance policy are 
so worded that failure to furnish proof of loss does not work a forfeiture of in- 
surer’s liability; but the furnishing of proof of loss is a condition precedent to the 
right to institute an action on the policy. Kenton Insurance Co. v. Downs, 90 Ky. 
236, 13 S. W. 882, 12 Ky. Law Rep. 115, is perhaps the outstanding opinion from 
this court on this question. See, also, Germania Insurance Co. v. Ashby, 23 Ky. 
Law Rep. 1564, 65 S. W. 611, where the doctrine was succinctly written: 

“Proof of loss is but a condition precedent to the action; it is not a condition 
upon which liability exists.” 

See, also, Kenton Insurance Co. v. Adkins, 12 Ky. Law Rep. 291; Pheenix 
Insurance Co. v. Creason, 14 Ky. Law Rep. 573; Am. Insurance Co. v. Heaverin, 
16 Ky. Law Rep. 95; Orient Ins. Co. v. Clark, 22 Ky. Law Rep. 1066, 59 S. W. 
863, 22 Ky. Law Rep. 1066; Continental Casualty Co. v. Waters, 30 Ky. Law Rep. 
245, 97 S. W. 1103, 30 Ky. Law Rep. 243. 


[2] The distinction between the proof of loss clause of this policy and those 
of policies so worded that furnishing proof of loss must be held to be a condition 
precedent to liability was clearly defined in Standiford v. American Insurance Co., 
208 Ky. 731, 271 S. W. 1042, which is perhaps the latest utterance of this court on 
the question. Hence the trial court properly sustained a general demurrer to the 
petition which failed to plead that insured had furnished proof of loss in conform- 
ity with the provisions of the policy. The amended petition cured the defect by 
pleading that, before the action was instituted, insured denied all liability, and there- 
by waived the proof of loss provision of the policy. Issue on this question was 
made by traverse of the allegations of the amended petition. This is: the only issue 
made by the pleadings. It was admitted by appellee that he did not furnish proof 
of loss before instituting the action, and it was admitted by appellant that the prop- 
erty insured had been destroyed by fire, though it was denied that it was worth 
more than $500. Appellant sought to plead a defense under the iron safe and in- 
ventory clause of the policy, but this paragraph of the answer was wholly insuff- 
cient to constitute a defense, because it did nothing further than plead that the pol- 
icy contained such a clause, which was quoted. It failed to plead any facts con- 
stituting a breach thereof. In this state of case the pleadings were not sufficient to 
constitute a waiver of the proof of loss provisions of the policy, within the rule 
written in Lancashire Insurance Co. v. Monroe, etc., 101 Ky. 12, 39 S. W. 434, 19 
Ky. Law Rep. 204. 

[3, 4] The question presented by the appeal then is: Was the evidence sufficient 
to establish that, before the action was instituted, appellant denied all liability, and 
hence waived the proof of loss provision of the policy? This court’s careful con- 
sideration of the evidence has led to the conclusion that such is not the case. It 
cannot be said that, when an insurer declines to settle for a loss upon the ground 
that proof of loss had not been furnished, he thereby waives the provision of the 
contract that proof of loss must be furnished. ‘The evidence of appellee himself, 
considered as a whole, establishes that appellant did nothing more than decline to 
settle this loss because appellee would not furnish proof of loss. On this question 
appellee testified that five days after the fire an adjuster for appellant visited the 
scene of the fire, and for what occurred his testimony is quoted: 

“After he made himself acquainted with me, he demanded the invoice, and I 
said, ‘I am sorry to say it is gone, too,’ and he said, ‘Do you mean to say it was 
burned?’ and I said, ‘Yes,’ and he said, ‘Where is your account file?’ and I said, 
‘It was burned, too,’ and he says, ‘I am sorry to tell you, Mr. Vincent, but I can’t 
pay it” and I says, ‘That is too bad, for I am going to lose about $1,800 besides 
the policy,’ and I said, ‘Is there no way that I can get this fixed?’ and he said, ‘I 
don’t know; I will have to take it up with the company,’ and I said, ‘Can I write 
to the wholesale people and get the bills of goods that I have bought?’ and he said, 
‘You could do that, but that would not show your sales.’ 
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“Q. And he refused to pay you and left? A. Yes, sir; and didn’t pay me.” 

The statement, “I am sorry to tell you, Mr. Vincent, I can’t pay it,” which ap- 
pellee says appellant’s adjuster made to him on this occasion, standing alone, unex- 
plained, would doubtless be sufficient to constitute a waiver of the proof of loss 
clause of the contract. What appellant said further upon his direct examination, as 
quoted, seems clearly to establish, however, that this was not a denial of liability 
upon the part of the company, but merely the adjuster’s refusal to settle without 
being furnished some evidence by way of proof of loss as to the value of the 
property burned. That such is the case is established beyond question by the cross- 
examination of appellee as to the full conversation between him and appellant’s ad- 
juster on this occasion. It reads: 

“Q. There was Mr. Crump came to see you, and you told him you didn’t have 
any inventory? A. I told him I had lost it. 

“Q. You suggested to him that you might send to the wholesale houses and get 
the invoices, and he suggested that it would not show your sales, and that was true, 
wasn’t it? A. Of course it was: 

“Q. Then you gave Mr. Crump no information about what you had in the 
store, but your word for it? A. At that moment I didn’t. 

“Q. You told him you had a certain amount of goods but as to proving it by 
the invoice and a sales record you could not do that? A. I didn’t have any. 

“Q. He said to you at that time, didn’t he, that it would be a matter for the 
company to adjust, but that he could not pay you unless you had the inventory? A. 
As I told you a while ago, if I can write and get duplicate bills from the wholesale 
houses, as you said a minute ago, and he said they would show the price, but not 
the sales, and he said, ‘I am sorry for you, if you had your tax book here or your 
invoice book I could let you sign up and get your money in ten or fifteen days, 
but I can’t pay you anything under the circumstances, and I don’t know what the 
company is going to do about it.’ And, when I suggested this idea that we would 
write to the company, he objected to that, and he said, ‘I would rather give you $50, 
than take a dollar from you,’ and I said, ‘Is there no way we can get this fixed?’ 
and he kinder dropped his head and studied a minute and he said, ‘The only thing 
I know is to get a statement from your competitors or your customers or from 
any of the drummers coming around where it would be convenient for you, you 
might get a statement from them as to what they thought about your stock, and 
we might get started from that.” 

In view of this testimony from appellee himself, we find not the slightest evi- 
dence of denial of liability by insurer or any of its agents. The most that can be 
said of this transaction between appellee and the representative of appellant is that 
the latter did not settle with the former then because he did not furnish proofs of 
loss as the policy required or any evidence whatever as to the value of the building, 
fixtures, and stock of goods covered by the insurance contract which had been des- 
troyed by fire. 

The only other evidence to be found in the record, which appellee insists tends 
: establish a waiver of proof of loss clause of the policy, is his testimony as fol- 
OWS: 

“A. Mr. Clark may have the date, or Bev, but it was about 55 days after the 
burning; there was two fellows came from Louisville and drove up and asked me 
if that was Windyville, and I said, ‘Yes,’ and they asked me where they could find 
G. R. Vincent, and I told them I was G. R. Vincent, and they said, ‘Oh, yes, you 
are the fellow that had the fire,’ and I said, ‘You boys get out,’ and they got out, 
and they said, ‘Where is your invoice?’ and I said, ‘I lost it in the fire,’ and they 
said ‘Oh, yes; you didn’t keep any invoice,’ and I said, ‘Yes, I did.’ and they said, 
‘l can’t pay you unless you show me this invoice,’ and he said, ‘Didn’t you know 
that you were liable to lose your insurance if you didn’t keep your invoice?’ and 
I said, ‘I kept an invoice,’ and he said, ‘I would like to see it,’ and I said, ‘I wouldn't 
tool with you a minute; if you are looking for trouble. Windyville is headquarters 
ior trouble, and you can get it,’ and the other fellow. says, ‘I feel like he does; you 
are trying to impose on him,’ and I tried to explain it to him, and told him I had 
taken the invoice to the house each night, and that I was in bed with the measles, 
and my clerk delivered it to the house, but my brother took it to the store and 
failed to bring it back for some cause, and that was how it was gone, and he said, 
‘Oh, yes; I see,’ and he said, ‘Will you care to sign some instruments in writing to 
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assist in helping find out how came this fire?’ and I said, ‘I will not sign anything 
unless my lawyer tells me to sign it, unless you are ready to pay me off,’ and he 
said ‘Let’s go to town,’ and I did so. 

“Q. When you got to town what did you do? A. I looked for Bev Vincent, 
and it was reported that he was in Bowling Green, and I began to look around, and 
Mr. Clark was the first one I found, and I asked him if he would represent me, 

‘that my other lawyer was gone, and he said he would, and to bring them over, 
and I did. 

“Q. What did you do then? A. I got my policy from the bank, and I went 
on up there, and they began to talk first one way and then another, and they kept 
talking about me signing a paper for them, and Mr. Clark said, ‘Some insurance 
man came here the other day and said they would not do anything until a paper 
was signed, and it doesn’t amount to anything in the world, and go ahead and sign 
it, and then do your figuring,’ and I said, ‘You needn’t figure with me at all, for it 
would take $2,600,’ and he said they might want to replace something or build the 
house back, and I said, ‘If they do, I will give them credit, and otherwise I will 
not do one thing,’ and they still refused to pay, and Clark said, ‘Well, we will sue 
you if you don’t pay us,’ and Mr. Harrison, I believe it was, said, ‘What do you 
want me to report to the company?’ and I said, ‘I don’t care whether you report 
anything or not,’ and he said, ‘Well, I want something to report,’ and I said, ‘Tell 
them I am looking for $2,600,’ and we parted.” 

The most that can be spelled out of the evidence is that on this occasion the 
representatives of appellant were insisting that appellee furnish some evidence as 
to the value of the property insured which had been destroyed by fire, and that 
appellee emphatically declined to do so. The “paper” which appellee testified was 
produced to him on this occasion, and which his attorney advised him he could 
sign without losing any of his rights, was termed a “nonwaiver agreement,” and 
was to the effect that any action taken by insurer in investigating the cause of the 
fire or the amount of loss and damage caused by it would not “waive or invalidate 
any of the conditions of the policy” of insurer, nor “waive or invalidate any rights 
whatever of either of the parties” thereunder. 

[5] This action on the policy was instituted on the same day on which this 
last-mentioned conversation occurred, and on which the nonwaiver agreement was 
signed by the parties. If, following the execution of the nonwaiver agreement, in- 
surer and insured, pursuant to its terms, had made an investigation as to the value 
of the property insured which had been destroyed by fire and had ascertained its 
value each party being cognizant of the acts and conclusions of ‘the other, and their 
conclusions as to the value of the property destroyed had agreed, there would 
doubtless be a basis for the contention that the proof of loss clause of the policy 
had been waived; but that question and that state of case is not here presented. 
Before insurer had opportunity to make any character of investigation, and on the 
same day that the nonwaiver agreement was signed, and immediately after the con- 
versation with representatives of insurer, in which they were insisting that insured 
comply with the terms of the policy by furnishing proof of loss, and immediately 
after insured declined to do so, but stated to insurer’s agents that they need not 
figure with,him at all, because it would take $2,600 to satisfy him, and that the only 
report he would make to the company was “I am looking for $2,600,” this action 
was instituted. 

[6] In this state of case there is no alternative but to hold that the proof of 
loss clause of the policy was not waived. Under the peculiar phraseology of the 
contract of insurance sued upon, it appearing that proof of loss is a condition pre- 
cedent to the right to institute an action on the policy rather than a condition pre- 
cedent to liability under it, the trial court should have dismissed this action with- 
out prejudice as having been prematurely instituted, and erred in submitting any 
issue to the jury. , 

For the reasons indicated, the judgment herein is reversed, and this cause 1s 
remanded for proceedings consistent herewith. 

The whole court, except Judge Logan, sitting. 
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ITASCA PAPER CO. v. NIAGARA FIRE INS. CO. (No. 26701.) 
Supreme Court of Minnesota. June 29, 1928. 
(Syllabus by the Court.) 

1. INSURANCE—INSURANCE BUSINESS IS AFFECTED WITH PUBLIC 
INTEREST AND SUBJECT TO GOVERNMENTAL REGULATION. 
The insurance business is ‘affected with public interest and is subject to govern- 

mental regulation. 

(For other cases, see Insurance, Dec. Dig. 3.) 


2. CONSTITUTIONAL LAW—DUE PROCESS AND EQUAL PROTECTION 
OF THE LAW YIELD TO POLICE POWER (CONST. U. S. AMEND. 14; 
CONST. ART. 1, § 7). 

Constitutional provisions for due process and equal protection of the law yield 
to the police power. 
(For other cases, see Insurance, Dec. Dig. §§ 212, 253.) 


3. INSURANCE—LAW GIVING INSURED AND INSURER RIGHT TO AP- 

PRAISAL HELD CONSTITUTIONAL (GEN. ST. 1923, § 3512). 

G. S. 1923, § 3512, gives both the insured and the insurer the right to an ap- 
praisal, and is constitutional, following Abramowitz v. Continental Ins. Co., 170 
Minn. 215, 212 N. W. 449. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


4. INSURANCE—POLICY CONTAINING STATUTORY PROVISIONS FOR 
BOARD OF APPRAISAL IS VOLUNTARY CONTRACT. 
An insurance policy with the statutory provision for a board of appraisal is a 
contract voluntarily made. 
(For other cases, see Insurance, Dec. Dig. § 567.) 
5. CONSTITUTIONAL LAW—OBSERVATION OF UNCONSTITUTIONAL 
LAW CANNOT BE COMPELLED. 
No one can be compelled to observe an unconstitutional law. 
(For other cases, see Insurance, Dec. Dig. § 45.) 


6. INSURANCE—DUTIES OF BOARD OF APPRAISERS IN STANDARD 
FIRE POLICY ARE IN NATURE OF COMMON-LAW ARBITRATION : 
BOARD OF APPRAISERS IN STANDARD FORM FIRE POLICY MUST 
a COVERAGE WHEN NECESSARY TO DETERMINE 
LOSS. 

The duties of the board of appraisers in a Minnesota standard form fire in- 
surance policy are in the nature of common-law arbitration. It is the duty of such 
— to determine coverage when necessary to determine the amount of loss and 
damages. 

(For other cases, see Insurance, Dec. Dig. “ £72.) 

7. INSURANCE—DETERMINATION OF BOARD OF APPRAISERS IN 
STANDARD FIRE POLICY IS CONCLUSIVE ONLY IN RELATION TO 
DETERMINATION OF LOSS. 

The board’s determination of questions of law and fact is conclusive upon the 
parties only in relation to a determination of the amount of loss and damage. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 

8. INSURANCE—BOARD OF APPRAISERS IN STANDARD FIRE POLICY 
CANNOT DETERMINE GENERAL QUESTION OF LIABILITY. 

The board. cannot determine the general question of liability, which is to be 
judicially determined. 

(For other cases, see Insurance, Dec. Dig. § 572.) 

9. INSURANCE—INSURER’S DENIAL OF LIABILITY DOES NOT DE- 
ae INSURED OF RIGHT TO ARBITRATION AS TO AMOUNT OF 
A denial of liability by the insurer does not deprive the insured of a right to 

an arbitration as to the amount of loss, unless the amount thereof is admitted. 

(For other cases, see Insurance, Dec. Dig. § 567.) 

10. INSURANCE—INSURER AFTER AWARD BY BOARD OF APPRAIS- 
rg LITIGATE QUESTION OF COVERAGE TO DETERMINE 
aAABILITY. 

In an action by the insured to recover upon an award made by a board of ap- 
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praisal, the insurer may litigate the question of coverage for the purpose of having 

a judicial determination as to its liability on the policy, even though the board for 

the purpose of performing its duty passed adversely upon the question of coverage. 
(For other cases, see Insurance, Dec. Dig. § 574[5].) 


Appeal from District Court, Ramsey County; J. C. Michael, Judge. 

Action by the Itasca Paper Company against the Niagara Fire Insurance Com- 
pany. From an order denying its motion for a new trial, defendant appeals. New 
trial granted. 

N. H. Chase and M. H. Boutelle, both of Minneapolis, for appellant. 

Oppenheimer, Dickson, Hodgson, Brown & Donnelly, of St. Paul, for respond- 
ent. 

WILSON, 
trial. 


Defendant issued its Minnesota standard form policy insuring plaintiff against 
loss of fire: “$10,000.00 on all pulpwood” at a specified location. Another company 
carried the same amount of insurance upon the same property. A fire occurred. 
Plaintiff rendered to defendant a sworn statement as proof of loss. 

The parties did not agree as to the amount of loss, and plaintiff served a writ- 
ten notice and demand for an appraisal and designated its aj praiser. Defendant 
failed to appoint an appraiser. It claimed that the property involved in the loss 
was not puipwood, and hence was not included in the coverage. Plaintiff applied 
to the district court, giving defendant notice thereof, and procured the appointment 
of an umpire. The one appraiser and the umpire acted as the board of appraisal. 

Plaintiff appeared, with its counsel and witnesses, before the board and pre- 
sented its evidence on the issue involved. Defendant did not appear. Several wit- 
nesses testified and other evidence was presented on the issue whether the property 
destroyed and damaged by fire was covered by the policy. All the evidence was to 
the effect that such property constituted and was pulpwood. 

The board determined that the sound value of the property insured under the 
policy was $72,246.12 and that loss because of said fire was $22,127. 

The trial court found that the board reached its conclusion in good faith with- 
out prejudice or bias and solely on the basis of the evidence presented to it, which 
supported the award, notice of which was given to defendant. This action is to 
recover upon the award. Upon the trial defendant sought to litigate the coverage. 
concerning which plaintiff offered no evidence claiming that defendant was bound 
by the determination thereof by the board of appraisal. 

{1] 1. Insurance is a business affected with public interest and by reason thereof 
must yield to governmental regulation. Kollitz v. Equitable Mutual Fire Ins. Co., 
92 Minn. 234, 99 NN. W. 892; Heim v. American Alliance Ins. Co., 147 Minn. 283, 
180 N. W. 225, 1022; Coughlin v. Reliance Life Ins. Co., 161 Minn. 446, 201 N. W. 
920; Northwestern National Life Ins. Co. v. Riggs, 203 U. S. 243, 27 S. Ct. 126, 
51 L. Ed. 168, 7 Ann. Cas. 1104; German Alliance Ins. Co. v. Hale, 219 U. S. 307, 
31S. Ct. 246, 55 L. Ed. 229; German Alliance Ins. Co. v. Lewis, 233 U. S. 389, 
34 S. Ct. 612, 58 L. Ed. 1011, L. R. A. 1915C, 1189; National Union Fire Ins. Co. 
v. Wanberg, 260 U. S. 71, 43 S. Ct. 32, 67 L. Ed. 136; N. Y. Life Ins. Co. v. Hardi- 
son, 199 Mass. 190, 85 N. E. 410, 127 Am. St. Rep. 478. ; : 

[2] 2. The contention that such compulsory arbitration is unconstitutional in 
contravention of the Fourteenth Amendment to the Fundamental Law and of article 
1, § 7, of the state Constitution, is unsound. These constitutional provisions must 
yield to the police power, which is paramount. Atlantic Coast Line R. Co. v. Golds- 
boro, 232 U. S. 548, 34 S. Ct. 364, 58 L. Ed. 721; City of St. Paul v. Great North- 
ern Ry. Co., 145 Minn. 355, 177 N. W. 492; State ex rel. Olson v. Guilford, 174 
Minn. 457, 219 N. W. 770; People v. La Fetra, 230 N. Y. 429, 130 N. E. 601, 16 
A. L. R. 152. Many authorities to the same effect are cited in respondent's brief. 

(3] 3. G. S. 1923, § 3512, has been construed as giving both insured and insurer 
the right to an appraisal and that it does not deprive the courts of jurisdiction. 
Abramowitz v. Continental Ins. Co., 170 Minn. 215, 212 N. W. 449. Its constitu- 
tionality is established. We have not heretofore been called upon to construe it rel- 
ative to the matters now before the court. 


[4] 4. However, the policy with the provision for the board of appraisal is 
a contract voluntarily made by the parties, notwithstanding the form is prescribed 


C. J. Defendant appealed from an order denying its motion for a new 
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by the statute. Kollitz y. Equitable Mut. Fire Ins. Co., 92 Minn. 234, 90 N. W. 
802: Flatley v. Phenix Ins. Co., 95 Wis. 618, 70 N. W. 828; Dunton v. Westchester 
Fire Ins. Co., 104:Me. 372, 71 A. 1037, 20 L. R. A. (N. S.) 1058; Continental Ins. 
Co. v. Titcomb (C. C. A.) 7 F. (2d) 833; Chun Ngit Ngan v. Prudential Ins. Co. 
(C. C. A.) 9 F.(2d) 340; Ebner v. Ohio State Life Ins. Co., 69 Ind. App. 32, 121 
N. E. 315; 26 C. J. 72; 14 RK. C. L. § 104. 

[5} 5. It is argued that this construction forbids the company raising the ques- 
tion of the constitutionality of the law and that it must submit or go out of 
business in the state. But such is not the case. No one can be compelled to ob- 
serve an unconstitutional law. There are ways to raise such questions. Ludwig 
vy. Western Union Tel. Co., 216 U. S. 146, 30 S. Ct. 280, 54 L. Ed. 423; 32 C. J. 
243. 

[6] 6. Defendant claimed that pulpwood is limited to the wood of certain trees 

cut into pieces and piled. In the process of manufacturing paper such pulpwood 
is cut into two-foot ‘lengths and the bark is removed. It is then ground into pulp, 
the water squeezzed out, and the pulp is pressed into slabs, and piled. It is then 
termed “woodpulp,” and, defendant contends, was not included in the policy which 
covered the pulpwood. Upon the trial the defendant wished to litigate this issue. 
Before the board of appraisal plaintiff introduced evidence tending to prove that 
in the trade pulpwood included this wood from the log to the slab inclusive and 
that it in fact is all pulpwood. This included pulpwood partially prepared and pulp- 
wood ground. Before the board the agent of defendant and the agent of plaintiff 
both testified that they understood when the policy: was issued that it included 
pulpwood in all these three various forms. 

It was‘the duty of the board to determine the amount of the loss. That was 
a question of fact. In order to reach such decision the board conceived it to be its 
duty to pass upon the question whether the property damaged and destroyed was 
included in the term “pulp-wood.” 

The duties of the board of appraisal are in the nature of common-law arbi- 
tration. American Central Ins. Co. v. District Court, 125 Minn. 375, 147 N. W. 
242, 52 L. R. A. (N. S.) 496; McQuaid Market House Co. v. Home Ins. Co., 147 
= 254, 180 N. W. 97; Continental Ins. Co. v. Titcomb (C. C. A.) 7 F. (2d) 

__In Janney, Semple & Co. v. Goehringer, 52 Minn. 428, 54 N. W. 481, this court 
said in relation to the duties of appraisers that they had to construe the contract, 
and determine its meaning, before they could determine what value should be put 
upon the property. In short, the court there held that it was the duty of the 
appraisers not only to determine the important issue of specific property, but, 
re (to get at the value), to construe the contract, and determine its legal 
effect. 


In American Cent. Ins. Co. Case, referring to the duties of such appraisers, 
the court said: 

“The appraisers must determine many matters other. than the mere value of 
specific property produced before them for examination and appraisal. They must 
determine the quantity of property covered by the policy and on hand at the time 
of the fire, the quantity destroyed, the quantity damaged, whether the damage 
resulted from causes covered by the policy or from other causes not covered thereby, 
= various other questions, both of law and fact, upon which the parties may 
ater. 


This language was quoted with approval in Continental Ins. Co. v. Titcomb 
(C.C. A.) 7 F. (2d) 833. 

In Chandos v. American Fire Ins. Co., 84 Wis. 184, 54 N. W. 390, 19 L. R. A. 
321, it was held that the appraisers are presumed to have used their best judgment 
in ascertaining what particular articles or items of property were embraced within 


the words of the general description and their decision of the question is final 
and conclusive. 


We are of the opinion that these authorities lead to the conclusion that it 
was the duty of the board to determine the coverage in this case as an incident 


to the determination of the amount of loss and damage; but, to the extent that 


such determination involves liability on the contract, it is not final and conclusive 
upon either party. 
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[7] 7. Where a problem depends alone upon the construction of language in 
a policy, it is a matter of law; but, if the intention of the parties is to be learned, 
not alone from the language employed, but from the language construed in jthe 
light of all the surrounding facts and circumstances and the meaning of the words 
used in the trade, the question becomes largely one of fact. Park-Rapids Lumber 
Co. v. Aitna Ins. Co., 129 Minn. 328, 152 N. W. 732. Issues involving controlling 
facts having incidental questions of law must be recognized as mixed questions of 
law and fact. Questions of law and mixed questions of law and fact as well 
as questions of pure fact must, for the efficient operation of the board and its plan 
of procedure, be construed as within the jurisdiction of the board. For the pur- 
poses of reaching its conclusion, only, the findings of the board on questions of 
both law and fact are conclusive upon the parties. Such findings, however, aside 
from the determination of the amount of loss and damage, are not controlling 
upon the question of liability. 

[8] 8. The board cannot determine the general question of liability, which is 
to be judicially determined. Hamilton v.:L. & L. & G. Ins. Co., 136 U. S. 242, 
10 S. Ct. 945, 34 L. Ed. 419; Dunton v. Westchester F, Ins. Co., 104 Me. 372, 71 
A. 1037, 20 L. R. A. (N. S.) 1058. But questions of law or fact, which are involved 
as mere incidents to a determination of the amount of the loss or damage, do not 
go to the root of the action, and it is competent for the parties to so contract in 
reference thereto. It is all a part of a reasonable method of estimating and ascer- 
taining the amount of the loss. Gasser v. Sun Fire Office, 42 Minn. 315, 44 N. 
W. 252. 

[9] 9. Defendant contends that a denial of liability solely upon the ground 
that the policy does not cover the destroyed or damaged property operates as a 
bar to the right of the assured to demand any appraisal whatsoever. Such con- 
tention is contrary to the holding of Abramowitz v. Continental Ins. Co., supra. 
If so, it would be an effective and simple way to destroy the insured’s right of 
appraisal. 

An award does not preclude the insurer from subsequently having its liability 
on the policy judicially determined. The findings of the board on the matter 
of coverage are conclusive, in so far as their determination is necessary and an 
element or step in arriving at the amount of loss and damage; but, though con- 
clusive for such purposes, it does not have such efficacy upon the question of 
liability, which, when raised, must be decided by the court. 

Defendant was afforded the opportunity, provided by law, to be present and 
participate in the proceedings before the board. It elected not to do so. It had 
the privilege to appear there, deny liability, and litigate before the board the 
amount of loss and damage. Its appearance or nonappearance alone is of no 
moment. Having the opportunity to participate, the findings of the board as to 
amount of loss and damage are just as conclusive as if the defendant had partici- 
pated in the organization and procedure of the board. Where the controversy as 
to coverage relates to only a part or parts of the property involved, the duty of 
the board would require a determination disclosing the amount of loss and damage 
arising out of each portion to which there is a controversy so as to simplify the 
procedure incident to a judicial determination of |the question of liability. 

In some cases language may be found indicating that a denial of liability leaves 
no basis for an arbitration. Kelly v. L. & L. & G. Ins. Co. 94 Minn. 141, 102 
N. W. 380, 110 Am. St. Rep. 351; Cash v. Concordia Fire Ins. Co. 111 Minn. 
162, 126 N. W. 524; Page v. Rollingstone Mut. Farmers’ Fire Ins. Co., 166 Minn. 
74, 207 N. W. 24; Anderson v. M. Burg & Sons, Inc., 170 Minn. 53, 212 N. W. 9. 
Sut these cases involve questions where the company waived the right to arbitrate 
and where there was no real controversy between the parties as to the amount 
of loss. In these cases the court was not considering the rights of the insured, and 
the conclusion reached was based upon the proposition that a denial of liability 
means there is no controversy as to the amount of loss. But that should not be a 
necessary consequence to such denial. Such a denial as here involved should not 
forbid a just determination of the amount of loss in the manner provided in the 
policy. As indicated in the Abramowitz Case, the statute is not now the same 
as it was when some of our earlier cases were decided. It is the law that the 
insured has a right to an appraisal to determine the amount of his loss and damage. 
even though the insurer denies liability. Abramowitz v. Continental Ins. Ca. 170 
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Minn. 215, 212 N. W. 449. Of course, where’ the insurer admits the amount of 
loss and damage to be what the insured claims in his proof of loss, or otherwise, 
there is no necessity for further procedure to establish such amount. In the instant 
case, our attention has not been called to anything in the record where the defendant 
made any such concession. Plaintiff was entitled to the appraisal. The award 
stands and evidences the amount to be paid if defendant’s liability on the contract 
is established. 

[10} 10. We reach the conclusion that it 'was error not to permit defendant 
to litigate in the trial court the question of coverage for the purpose of having 
a judicial determination. as to its liability on the policy; and, as to this single 
question, a new trial is granted. 


SUMMERS v. AUTOMOBILE INS. CO. OF HARTFORD, CONN. (No. 26130.) 
Supreme Court of Nebraska. June 27, 1928. 
20 Northwestern Reporter 277. 
(Syllabus by the Court.) 

1. INSURANCE—WAIVER OF TERMS OF HAIL INSURANCE POLICY IS 

AFFIRMATIVE DEFENSE, AND MUST BE PLEADED. 

Waiver of the terms of a hail insurance policy is an affirmative defense, which, 
to be available must be pleaded. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 


2. INSURANCE—INSURER WAS ENTITLED TO DIRECTED VERDICT 
IN ACTION ON HAIL INSURANCE POLICY, WHERE EVIDENCE 
FAILED TO SHOW VALUE OF CROP. 

In an action against an insurance company for recovery of loss of crop under 
the terms of a hail insurance policy, where there is no evidence of value of the 
crop destroyed, it is the duty of the court to direct a verdict for defendant. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from District Court, Garfield County; Paine, Judge. 


Action by W. .G. Summers against the Automobile Insurance Company of 
Hartford, Conn. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded for a new trial. 


Montgomery, Hall, Young & Johnsen, of Omaha, and Davis & Davis, of Ord, 
for appellant. 

B. A. Rose and E. M. White, both of Burwell, for appellee. 

Heard before Goss, C. J., Dean, Thompson, Eberly, and Howell, JJ., and 
Begley and Redick, District Judges. 

BrcLty, District Judge. Action to recover damages for partial loss of crop 
under terms of a hail insurance policy. Answer admitted insurance under the 
policy, but alleged that it contained a provision that the company was not liable 
for loss unless sworn proof of loss should be furnished the company within 60 
days after such loss, setting forth specific information relative to the loss, and 
that this was not done. Reply was a general denial. On the trial the defendant 
moved for a directed verdict both at close of plaintiff’s evidence and at the close 
of all the testimony, which was overruled. The jury returned verdict for plaintiff 
for $367.50, the amount sued for. From a judgment on which defendant appeals. 

[1] The plaintiff’s evidence showed that he made. no sworn proof of loss as 
provided by the terms of the policy, but that he notified defendant’s agent the day 
after the loss, who wrote a letter to the company, and later a man appeared at the 
place claiming to represent the company as an adjuster, but -he went away without 
making such adjustment. Plaintiff contends this constitutes a waiver but his diffi- 
culty is that he has not pleaded a waiver and therefore is not entitled to prove 
one. A waiver must be pleaded and cannot be proved under a general denial. Sweet 
v. Antelope County Farmers’ Mut. Ins. Co., 91 Neb. 561, 136 N. W. 347. 

[2] Appellant complains of the insufficiency of the evidence to prove a loss or 
damage. The only evidence of damage was given by B. F. Ulm, a witness for 
plaintiff, who testified that in his opinion the corn crop was damaged between 30 
and 35 per cent. and oats and rye between 40 and 50 per cent. There is not a 
word of testimony as to the number of bushels damaged or destroyed or the market 
value thereof, and the verdict can only be based on conjecture. The method of 
roving damages for loss or destruction of crops is set forth in Hopper v. Elkhorn 
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Valley Drainage District, 108 Neb. 550, 188 N. W. 239, and Fulliam v. Miller 
108 Neb. 442, 187 N. W. 925. The motion for directed verdict should have been 
sustained on this ground. 
_ The trial court, inadvertently perhaps, in its opening instructions instructed the 
jury as a fact “that there is now due and owing this plaintiff from the defendant 
insurance company the sum of $367.50,”instead of stating that same was made 
as the claim of the plaintiff. In view of the fact that there was no evidence of 
damages, this was prejudicial and is doubtless what caused the jury to make the 
finding which they did. 
_ For the foregoing reasons, the judgment is reversed and the cause is remanded 
for a new trial. 

Reversed. 


SMITH et al. v. OHIO MILLERS’ MUT. FIRE INS. CO. (No. 25572.) 
Supreme Court of Missouri, in Banc. May 18, 1928. 
6 Southwestern Reporter (2d) 920. 

7. INSURANCE—INSURER WAS NOT BOUND BY PAYMENT OF PREMI- 
UM, IF AGENT ASSUMED TO REPRESENT BOTH INSURED AND 
INSURER WITHOUT LATTER’S KNOWLEDGE OR CONSENT. 

If insurance broker writing up insurance assumed to represent both insured 
and insurer in the payment of the premium, wherein interest of insured and insurer 
were conflicting, without insurer’s knowledge or consent, insurer was not bound 
by payment. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 


8. INSURANCE—WHETHER AGENT REPRESENTED BOTH INSURED 
AND INSURER AND WHETHER PAYMENTS OF PREMIUMS BY 
INSURED TO AGENT WERE INTENDED TO BE APPLIED -ON IN- 
SURER’S POLICY HELD FOR JURY. 

In action on fire; insurance policy, evidence held sufficient to take question 
whether broker writing up policy assumed to represent both insured and insurer 
and whether payments of premiums made by insured to broker were intended by 
insured to be applied on insurer’s policies. 

(For other cases, see Insurance, Dec. Dig. § 668[2, 8].) 

Walker, C. J., dissenting. 

Appeal from Circuit Court, Pemiscot County; Henry C. Riley, Judge. 

Action by A. B. Smith and another, co-partners doing business under the firm 
and style name of the A. B. Smith Lumber Company, against the Ohio Millers’ 
Mutual Fire Insurance Company. Judgment for defendant, and plaintiffs appeal. 
Reversed and remanded. 

Ward & Reeves, of Caruthersville, for appellants. 


Samuel A. Harper, of Chicago, Ill., and Shepard & Hawkins, of Caruthers- 
ville, for respondent. 

Extison, C. Suit on fire insurance policy for $25,000, for loss of lumber and 
timber products destroyed by fire in plaintiffs’ yard No. 6, at Bragg City, Mo. The 
plaintiffs, husband and wife, are partners in an extensive lumber business under 
the firm name of A. B. Smith Lumber Company, with chief offices at Paducah, Ky. 
The defendant is an Ohio insurance corporation, licensed in this state. On motion 
of the defendant the circuit court directed a reference of the cause over plaintiffs’ 
objections and exceptions. The referee found the issus of fact and law for the 
defendant, and the trial court rendered judgment thereon. The plaintiffs have 
appealed. The grounds assigned are: (1) That the circuit court erred in sending 
the case to a compulsory reference; (2) that the finding of the referee was against 
the law and the evidence; (3) that the court erred in admitting hearsay testimony 
and testimony offered by the respondent for the purpose (appellants assert) 0! 
contradicting its own witnesses. The other assignments made are really embodied 
within these three. The respondent makes the points that appellants’ term bill ot 
exceptions, covering the appointment of the referee, and the final bill of exceptions 
were not filed in time. 

The petition is in the usual form. The answer is long and full of repetitions. 
It covers 14 pages of the printed abstract. Boiled down, the defenses are three. 
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the first being a general denial, except as to the incorporation of the defendant 
and the issuance of the policy. 

Next, it is alleged that, unknown to the respondent, the broker (a man named 
Auber Smith, no kin to the appellants) through whom the policy was issued was 
the salaried employee of appellants and their agent and representative in insurance 
matters; that, while holding himself out to the respondent as a disinterested broker, 
but being also in fact in appellants’ employ, he delivered the policy without collect- 
ing the premium and conspired with appellants to set up a series of confused’ 
mutual accounts between them, designed to make impossible of determination whe- 
ther the premiums on the policies written by him for appellants were in fact paid 
or unpaid, so that if loss occurred under respondent’s policy appellants might claim 
the policy in force and the premium paid, but if nouloss occurred they might with- 
hold payment of the premiums and thereby get the benefit of insurance coverage 
without paying therefor. Because of this alleged dual agency and double dealing 
it is charged the policy was void ab initio and that the appellants are estopped to 
claim under it, and its cancellation is prayed. 


Finally, it is recited that long after the issuance of the policy on October 26, 
1920, and long before the fire, which occurred June 8, 1921, the respondent canceled 
the policy on March 16, 1921, for nonpayment of the premium, first giving appellants 
due written notice thereof; that appellants and the broker remained silent and made 

‘no protest against said, cancellation, or pretense to respondent that the premium 
on the policy had been paid, until after the fire. For these reasons it is asserted 
the policy was not in effect when the loss occurred, that appellants are estopped to 
claim thereunder, and that by reason of all the foregoing facts the respondent was 
under no duty to refund,the unearned portion of the premium to make the cancel- 
lation effective, even if it be true that appellants had previously paid to the broker, 
Auber Smith, money on said fraudulent account without respondent’s knowledge. 


To make out their prima facie case the appellants did not take the stand. 
They introduced the policy, proved the .destruction of the insured property by fire, 
its value, and showed proof of loss had been made as the policy required. To 
establish its defense the respondent relied on the deposition of its president, William 
H. Clark, but was also forced to use the depositions of its adversaries, the two 
appellants, and the broker, Auber Smith. Three other depositions taken in New 
York were introduced, but they concerned matters less directly involved. 


The facts shown, as briefly as possible, were that in the spring of 1919 Auber 
Smith entered appellants’ service as a general detail man and office efficiency expert 
to revise their bookkeeping system and the form and manner of reporting opera- 
tions from appellants’ branch enterprises, and to perform any other duties assigned 
to him. For the previous 16 years he had had an insurance brokerage business, 
which he continued to conduct separately. For that purpose he was assigned a 
separate room in appellants’ office suite in which he installed his own furniture, 
insurance records, etc. He paid appellants $25 per month office rent and received 
from them a salary of $3,000 per year, whicl: was increased to $5,000 in 1920 
and reduced to $4,200 in 1921. He gave about half his time to his own business 
and half to appellants’. The appellants also paid the salaries of his two clerks, 
and they, likewise, put in their extra time working for appellants. He had from 
300 to 500 insurance customers, but from a fourth to a third of his insurance was 
written for appellants alone. 


Auber Smith did not necessarily attend to all of appellants’ correspondence 
about insurance, but if a letter was from one of his insurance companies he answered 
it, and while there was no absolute rule he ordinarily handled appellants’ insurance 
matters as their employee—under the direction of the appellant A. B. Smith. If 
an inventory disclosed unprotected lumber stock or merchandise, he would ask 
A. B. Smith if additional insurance was desired. When the fire occurred, as 
appellants’ employee he attended to the details of the settlements with other insur- 
ance companies and went on the ground when the loss was adjusted. He said when 
he placed insurance as a broker the insurance company would charge him with 
the premium on his own individual credit, usually on 60 or 90 days’ time, and he 
in turn would charge the customer and give credit. He stated positively the ap- 
pellants had no interest or voice in his insurance business and received no special 
lavors; but in 1920 and 1921 times were hard, and between November, 1920, and 
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May, 1921, they owed him from about $5,000 to as much as $13,000 for insurance 
premiums, 

Respondent’s first policy in favor of appellants was placed by Auber Smith in 
the spring of 1920 about a year after the foregoing plan was put into operation. 
At that time he took out a license as an insurance broker under the Missouri statutes 
and received from respondent the usual commission of 10 per cent. Respondent 
.did not know him or appellants or of the relations between them. The policy in 
suit was one of seven policies taken out in October and November, 1920. The 
premiums aggregated $2,026.89. Less 10 per cent. broker’s commission, the amount 
due respondent was $1,824.20. Twice in February, 1921, the respondent wrote 
Auber Smith asking payment of the premiums. He did not answer the letters, 
so respondent wired for appellants’ address in order that the policies might be 
canceled. Auber Smith telegraphed back asking that the matter be held up pending 
receipt of his letter. He wrote respondent the next day, March 4. ‘The letter 
was signed in his name at his direction by Edna K. Smith, one of the appellants. 
His explanation, and hers, was that, when he would dictate letters and then be 
absent from the office, Mrs. Smith would sign them for him, but she said she 
did not read them. The letter was as follows: 

“It is needless to tell you the condition of the lumber business at the present 
time and the trouble that the lumber men are having to meet their obligations as 
they should. The insurance I have with you is for the A. B. Smith Lumber Com- 
pany, and I had hoped from day to day to have a check from them which would 
enable me to meet my balance with you. 

“These good people advised me today that they are absolutely unable to make 
their collections, having about $65,000 outstanding with the railroad companies, 
and have had that amount for some months past. These railroad companies are 
not paying any bills at all, and all told they have outstanding something like $125,000 
to $140,000 good collectible accounts which they cannot realize upon. They have 
hope that the government will relieve to some extent the railroad companies, since 
a bill was passed and signed recently at Washington, ordering the government to 
pay over to the railroads a partial payment on the indebtedness due them. This 
wy look for from day to day, and if it is paid naturally they will be enabled to 
pass the money along, and at that time we can take care of the indebtedness due 
you. 

“This lumber company has offered to give me their 90-day to 4-month paper 
at & per cent. for the amount they are owing, as they are quite positive that by 
that time the financial situation will have been relieved to such an extent that they 
will be able to take up their obligations as they become due. 

“Of course, I could not handle this paper myself, but if it will be a benefit 
I would be glad to take same and pass it on to you, let you discount it there, and 
you may rest assured, Mr. Clark, that it will be taken up when the time comes for 
payment. If this is not satisfactory, I should like very much for you to withhold 
cancellation until it becomes possible for the railroads to meet their obligations 
with the company, when your account will be paid promptly. 

“By reference to the commercial agent’s reports on this lumber company I 
believe you need have no fear of the account being paid by one or the other of 
the above methods, and I feel that, if it can be done, we could handle the matter 
along the above line, and it might be better than to have to take up the policies. 
I should be very glad indeed to hear further from you, and you may wire me at 
my expense what will be your pleasure in the matter.” (Italics ours.) 

The respondent replied promptly, declining to give further time for the pay- 
ment of the premiums or to take appellants’ notes therefor, and said that unless 
advised by wire the check for the premiums was forthcoming the insurance would 
be canceled. Hearing nothing further, on March 10 respondent sent a registered 
letter direct to appellants at Paducah, Ky., plainly and explicitly notifying them 
the seven policies hereinbefore mentioned were canceled, effective March 16 at 
noon, and requesting appellants to get insurance elsewhere and to return the seven 
policies, together with a check for $776.93 premiums earned to the date of cancel- 
lation. The United States post office registry receipt showed this letter was received 
by the A. B. Smith Lumber Company on March 12, 1921. Following that, on 
April 12, April 19, May 7, and May 11, the respondent wrote Auber Smith calling 
his attention to the fact that the policies had been canceled and asking payment 
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of the earned premiums. No reply to any of these letters was ever received by 
respondent either from Auber Smith or from appellants. a 

As stated, the fire occurred on June 8 On June 10 appellants wrote the 
respondent advising it thereof and asking for an adjustment. Respondent immedi- 
ately replied by letter dated June 13 (Exhibit 17) emphatically denying liability, 
because the premium ‘on the policy had not been paid, in consequence of which it 
had been canceled on the previous March 16. Thereupon, on June 21, Auber Smith 
wrote the respondent as follows: : 

“You will find herewith my check in the sum of $1,824.20 in payment of my 
balance due you which is considerably past due. 

“I regret very much the delay in getting this to you, but apparently there was 
a mix-up in this payment, which was made to me quite a long while ago.” (Italiics 
ours.) 

The next. day, June 22, appellant A. B. Smith wrote the respondent answering 
its letter of June 13 (Exhibit 17), declaring appellants’ records would show they 
had paid the premium on the policy to Auber Smith before January 1, and if 
Auber Smith had not remitted to the respondent it was his fault and not appel- 
lants. To this respondent replied on June 27 asking appellants why—if they had 
paid the premium to Auber Smith before January 1—they had remained mute 
since notice of cancellation of the policy was received by them by registered letter 
on March 12. 

Answering that letter, appellants wrote respondent stating they were advised 
by attorneys that it (respondent) was liable because it had not tendered back the 
unearned portion of the premium when the policy was canceled, and because appel- 
lants’ payment of the premium to Auber Smith was a payment to respondent, since 
Auber Smith was respondent’s agent and not appellants’ for the collection of the 
premium. The letter went on to say the premiums on the seven policies had been 
paid in November and December, 1920, and added: 

“You ask the question why we did not advise you of this fact when can- 
cellation notice was received in March. So far as this notice having been a can- 
cellation notice, we were not aware of that fact, but merely assumed it was a 
notice that the premium had not been paid to you by Mr. Smith. This was no 
affair of ours; therefore it was not necessary for us to advise you.” 

The letter from which the above is quoted was written by appellant A. B. 
Smith. It will be seen he admits receipt of the registered letter canceling the 
policies and knowledge of its contents, and yet, on the stand he denied ever seeing 
the letter, as did Edna K. Smith, the other appellant. Likewise, notwithstanding 
all the letters from respondent to Auber Smith regarding the cancellation of the 
policies and demanding payment of the earned premium, and notwithstanding Auber 
Smith admitted on the stand the letters were true and correct, he testified he did 
mot know the policy was canceled until after the fire, and said his attention was 
first called to the fact by respondent’s letter, Exhibit 17, written on June 13. 

Referring to the evidence concerning the alleged payment of the premiums by 
appellants to Auber Smith. He testified the seven policies were received from 
respondent by mail on November 7. Two days later, on November 9, he needed 
$1,150 to take care of an outstanding check to another insurance company. When- 
ever he was out of funds it was his practice to pick out invoices or bills for specific 
insurance policies furnished to appellants, as nearly as possible equaling the amount 
of money he wanted, and to take them to appellants and ask for a check. On 
this occasion he asked appellants for the $1,150 and told them to credit it as a 
Payment on the $2,026.89 premiums due on the respondent’s seven policies, This 
was two days before he had rendered a bill for the policies. Both appellants cor- 
roborated Auber Smith in the foregoing. None of them were asked to explain 
more fully why this particular bill was selected for credit when it had not yet 
been made out and did not fit the amount of money Auber Smith wanted, and when 
appellants then owed him about $5,000 on older invoices. 

.... Again, on November 23, Auber Smith was in need of money. He wanted 
9/30. So he went to the appellant A. B. Smith to get it. The balance yet due 
on the seven policies was $876.89 ($2,026.89, minus $1,150) and he intended to 
credit the $750 on this balance. But when he talked to A. B. Smith the latter 
said he wanted to have a settlement for the office rent, which Auber Smith had 
not paid since moving into the office in May, 1919. It had been running over 18 
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months at $25 per month, making more than $450. If this rent were deducted from 
the $876.89 balance due on the policies, it would only leave a little over $400 in 
cash going to Auber Smith, and this was not as much as he needed, So he got 
another invoice of $375.50 for insurance premiums due from the Southern Pine 
Manufacturing Company, one of appellants’ subsidiary concerns, and they intluded 
that invoice in the settlement. The $876.89 balance due on respondent’s policies 
and the $357.50 due on the Southern Pine policies made $1,234.39. The rent due 
from Auber Smith to appellants, figured down to the exact penny on that day, 
November 23, amounted to $468.89. Substracting the rent left a balance of $765.50 
cash required to settle both policy invoices. So appellant A. B. Smith gave Auber 
Smith a check for that amount. The $468.89 rent and $408 of the $765.50 check 
were to be credited on the $2,026.89 premiums due on respondent’s policies, paying 
them in full, and $357.50 out of the check was to go on the Southern Pine Manu- 
facturing Company policies, paying them in full. That was the testimdny of both 
Auber Smith and A. B. Smith. 

Regarding the crediting of these payments on Auber Smith’s books. He had 
three accounts with appellants (perhaps others, three were offered in evidence). 
One was with them in their trade-name, “Southern Pine Manufacturing Company.” 
The part introduced ran from May 18, 1920, to September 22, 1921, and contained 
seventeen debit items and four credit items.° Another was carried in. appellants’ 
partnership name, A. B. Smith Lumber Company, and ran from October 1, 1920, 
to December 31, 1920. It contained twenty-nine debit items and eight credit items. 
The third was a duplicate account with the lumber company, called a policy record. 
This account ran between May 8, 1920, and December 31, 1920, and contained forty- 
one debit items and thirteen credit items. All these accounts listed policies of in- 
surance furnished by Auber Smith to appellants, giving the date of each and the 
amount ‘of the premium, The policies were in many different companies, but the 
seven policies in the respondent company were among those listed in the two A. B. 
Smith Lumber Company accounts. 

An examination of the accounts shows they conform to the foregoing testi- 
mony of Auber Smith and A. B. Smith this far—the Southern Pine Manufacturing 
Company account bears a credit of $357.50 on November 23, 1920, and the two A. B. 
Smith Lumber Company accounts show a credit of $1,150 on November 9 and a 
credit of $408 on November 23, but none of these credits indicate what policies 
were to receive the benefit of the payments. They were simply general credits to 
the whole account. The lumber company accounts do not show a credit of $468.89 
on November 23 or any other date. There-is a credit of $500 office expense on 
December 31. Auber Smith explained this by saying when his clerk computed the 
office rent on November 23 he forgot to enter it on the books, and when the over- 
sight was discovered the next month, it was put down for the whole amount due 
to the end of the year. 

There is another discrepancy. A computation of the rent from May 1, 1919, to 
November 23, 1920, at $25 per month does not come to $468.89. It would either 
be $468.33 or $469.17, according as 22 days or 23 days be figured for the month 
of November. This slight difference ordinarily would not be material, but in this 
instance Auber Smith testified the rent was computed very accurately to the penny 
so as to balance the books and pay the premiums in full, and yet allow him the 
money he wanted. F 

The respondent introduced a deposition taken in New York showing that Au- 
ber Smith had placed five insurance policies for appellants with the Stuyvesant 
Insurance Company, a wholly different concern from respondent, on which the 
premiums were $765.50, the exact amount of th¢ check given to Auber Smith by 
appellants on November 23. Three of these policies were in favor of the Southern 
Pine Manufacturing Company, and the premiums on them were $357.50. Two of 
the policies were in favor of the A. B. Smith Lumber Company and the premiums 
on them were $408. On November 23, the very day that Auber Smith received the 
$765.50 check from appellants, he paid these five premiums to the Stuyvesant In- 
surance Company—that is, he took up a check he had previously given that com- 
pany for the premiums, less his commission, etc., and the two Stuyvesant nolicies 
to the A. B. Smith Lumber Company were marked “Pd,” on his books. The in- 
ference from all this was that the $408 with which Auber Smith’s book accounts 
against appellants were credited on November 23 represented a payment of the 
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premiums on the two Stuyvesant policies, and not a payment of the balance due on 
respondent’s policies. Auber Smith admitted the $1.150 paid him by appellants was 
fot applied by him on respondent’s policy premiums, though he and appellants in- 
sisted that as between themselves he received it for that purpose. The New York 
depositions showed what he did with the money. Appellants’ theory was that 
Auber Smith was an independent contractor, indebted personally, on his own ac- 
count, for the premiums on policies placed by him in each company, and that he, 
in turn, individually extended credit to the policyholders, so that he could do wnat 
he pleased with the money they paid him. 

The referee found appellants did in fact pay the premiums on the policy in 
suit to Auber Smith, but that Auber Smith was a dual agent of both appellants and 
respondent at the time, without the latter’s knowledge or consent. For this reason 
the referee reported the conclusion of law that the payment of the premium to 
Auber Smith was not binding on respondent and was not a payment to respondent, 
and recommended that judgment be rendered for the defendant. This, as hereto- 
fore stated, the trial court did. 

Opinion. , 

{1] I. The first question to be determined is whether the failure to file a term 
right to urge the assignment that the circuit court erred in directing a compulsory 
reference of the cause. The referee was appointed on April 10, during the March 
term, 1922, of the circuit court. The appellants objected and excepted and were 
allowed ten days in which to file a term bill. They did not file it until January 7, 
1924. The final bill, filed more than 2 years later, did not include the same mat- 
ter. 

Appellants earnestly insist section 1460, R. S. Mo. 1919 (a re-enactment of sec- 
tion 2029, R. S. Mo. 1909, by Laws Mo. 1911, p. 139), allows no distinction between 
term and final bills, and permits all bills of exceptions to be filed within the time 
therein specified; namely, any time before the appellant is required to serve his ab- 
stract of the record for the appeal. The point has been before the appellate courts 
of this state several times, and the holdings have all been contrary to appellants’ 
contention. It has been expressly ruled that the present statute did not abolish term 
bills of exceptions, with their incidents. State v. Lando (Mo. Sup.) 300 S. W. 76/7, 
768; Kline Cloak & Suit Co. v. Morris, 293 Mo. 478, 493, 240 S. W. 96, 99; State 
ex rel. v. Southern Surety Co. (Mo. App.) 294 S. W. 123, 125; State v. Boswell 
(Mo. App.) 272 S. W. 982, 983; State ex rel. v. John Gill & Sons Co. (Mo. App.) 
220 S. W. 978, 980. And term bills have been required without specific reference 
to the statute. Kinney v. State (Mo. Sup.) 285 S. W. 87, 88; State v. Zugras, 306 
Mo. 492, 496, 267 S. W. 804; Dalton v. Simpson, 270 Mo. 287, 302, 193 S. W. 546; 
State ex rel v. Robinson, 257 Mo. 584, 591, 165 S. W. 997; Sweeney v. Sweeney 
(Mo. App.) 283 S. W. 736, 738; Mississippi Valley Trust Co. v. Franke, 216 Mo. 
App. 466, 471, 268 S. W. 420; Duncan et al. v. Smith (Mo. App.) 226 S. W. 621, 622; 
Beall v. Ingersoll, 203 Mo. App. 555, 563, 564, 219 S. W. 672; Case v. Jefferson 
City Bridge & Transit Co. (Mo. App.) 211 S, W. 99, 100; Brannock vy. Jaynes, 197 
Mo. App. 150, 160, 193 S. W. 51. 

lhe question is one of practice, constantly recurring. Our belief is that appel- 
lants are right, and because of the practical importance of the matter we feel we 
should give expression to our views, notwithstanding the many decisions to the 
contrary. We shall not set out the statute, owing to its length. It will be neces- 
sary to refer to it in connection with the opinion. ; 


Prior to 1855 the only statute on the subject was very much like our present 
section 1459, R. S. Mo. 1919, it being provided substantially that, whenever, in the 
progress of any trial in any civil suit pending in any court of record, either party 
shall except to the opinion of the court and write his exception and pray the court 
to allow and sign the same, the person composing the court shall sign the bill, if 
true. It was held to require bills of exceptions to be filed during the trial. Con- 
saul et al v. Lidell, 7 Mo. 250, 254; Pomeroy v. Selmes, 8 Mo. 727, 732. The reason 
for the rule was said to be that: 

“It would be dangerous to allow a bill of exceptions, of matters dependent on 
the memory, at a distant period, when they may not be accurately recollected. * * * 
Pomeroy y. Selmes, supra, quoting (inaccurately) from the opinion of Chief Jus- 


a Marshall in Ex parte Martha Bradstreet, 29 U. S. (4 Pet.) 102, 107, 7 L. Ed. 
740. 
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The statute just mentioned was section 27, p. 1264, in R. S. Mo. 1855. In that 
revision a new section, section 28, was added immediately following. It was the, 
progenitor of the present section 1460, R. S. Mo. 1919, and contained less than five 
lines. Conforming to the practice which had grown up under sanction of the case 
law, it provided: 

“Such exceptions [referring to section 27] may be written and filed at the time, 
or during the term of the court at which it is taken, and not after. All exceptions 
taken during the trial of a cause or issue before the same jury shall be embraced 
in the same bill of exceptions.” 


In other words, the appellant was allowed to the end of the term instead of 
the end of the trial to file his bill. 

But the hardship of the statute was still such that, notwithstanding its positive 
injunction, an appellant was permitted to file his bill after the term by consent of 
the other party and of the court, entered of record during the term, McCarty v. 
Cunningham, 75 Mo. 279; and in 1885, Laws Mo. 1885, p. 214, the necessity of 
obtaining the consent of the opposing party was dispensed with, The words “and 
not after” were stricken from the section, and in lieu thereof were inserted the 
words “or within such time thereafter as the court may by an order entered of 
record allow.” Following these words, in the revision of 1889, section 2168, R. S. 
Mo. 1889, the further provision was added that the time allowed by the court might 
be extended by the court or judge in vacation for good cause shown, or that the 
time might be fixed by stipulation of the parties or their counsel, etc. This is 
the history of the first nine lines and the last two of the present statute down to 
the time of its re-enactment in 1911. 

The act of 1911 added the two provisos. The first, condensed, is that in all cases 
pending on appeal to the Supreme Court or either of the Courts of Appeals the 
bills of exceptions may be allowed and filed at any time before the appellant shall 
be required by the rules of the particular appellate court to serve his abstract of 
the record, as determined by the docket of that court. The second proviso tells 
when and how the time thus fixed may be further extended, and then concludes : 

“Hereafter no case now or hereafter pending in any appellate court shall be 


affirmed for failure to file a bill of exceptions within the time allowed by the trial 
court + =" 


Following this are the two lines which have always been at the close of the 
section since its first enactment in 1855, that all exceptions taken during the trial 
of a cause or issue before the same jury shall be embraced in the same bill. The 
act concluded with an emergency clause reciting that because many judgments were 
being affirmed for want of a bill of exceptions filed within the time allowed by 
the trial court, without consideration of the merits, an emergency existed, etc. 


It has been said the statute, built up as it is of amendments from time to 
time, permits of no construction which will give effect to every part. State ex 
Inf. v. Sweaney, 270 Mo. 685, 689, 195 S. W. 714. But its object and purpose 
seem clear. It expressly forbids summary disposition of a cause on appeal for 
want of a bill of exceptions filed within the time allowed by the trial court. Before 
the act of 1911 the statute was held to apply to term bills as well as final bills, 
State ex rel. v. Robinson, supra, 257 Mo. loc. cit. 591, 165 S. W. 998; why should 
not the present law embrace them? Of course, it does, as is attested by the almost 
daily practice of granting leave to file term bills after the term. This is done 
solely under authority of the provision in the opening lines of section 1460. There 
is no other statutory warrant for it. Does it not follow, then, that the later pro- 
visions of the same statute should be observed in determining the validity of a 
term bill filed out of time (as fixed by the trial court) ? 


It may be objected that if term bills and final bills of exceptions can be filed 
at the same time there is no reason for having more than one bill, whereas the 
statute appears to contemplate otherwise. Its closing lines are that all exceptions 
taken during a trial before the same jury shall be embraced in the same bill, thus 
indicating there may be other bills. Whatever incongruity results from the reten- 
tion of that particular sentence, it cannot by implication overcome the prior specific 
and positive provisions with reference to the time of filing. Furthermore, our 
construction does not emasculate it. For the trial of a single cause of action in 
the same court there would seem to be no need for more than one bill of excep- 
tions for the entire proceeding; but this court will not refuse to look at more than 
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one bill, State ex rel. v. Robinson, supra, 257 Mo. loc. cit. 592, 165 S. W. 999; 
Dean v. Wabash R. Co., 229 Mo. 425, 439, 129 S. W. 953, 956; and sometimes more 
than one bill must be filed, as where a change of venure is taken and exceptions 
are saved in both courts, Cantwell v. Columbia Lead Co., 199 Mo. 1, 38, 97 S. W. 
167. It seems this is also true where the verdict and judgment on a plea in abate- 
ment in attachment are adverse to the plaintiff (section 1766, R. S. Mo. 1919), 
though in that instance the bill must be filed within the time required by the statute. 
The statement in Manthey v. Kellerman Contracting Co., 311 Mo. 147, 155, 277 
S. W. 927, 929, that “the law now allows only one bill of exceptions,” is to be 
interpreted with its context, and means only that as between appellants and respond- 
ents there can be but one bill. 

Exceptions are no longer written out in longhand and from memory. The 
rulings on motions and preliminary applications are noted on the court docket or 
minutes. The testimony is taken in shorthand and transcribed by official court 
reporters. The tendency through the years, as we have seen, has been to relax 
the rigor of a rule which once was founded in necessity, almost, but is not now. 
The reason for term bills no longer exists. We hold the appellants’ term bill 
was filed in time and that the cases cited at the beginning of this discussion should 
be no longer followed. 

[2] II. There is another preliminary question. Respondent has filed a motion 
to strike out the final bill of exceptions on the ground that it was not filed in 
time. The appeal was by the short form of transcript authorized by section 1479, 
R. S. Mo. 1919. The cause was originally docketed for hearing in this court on 
April 21, 1926. Under rule 11 the last day for service of appellants’ abstract was 
30 days before that, which would have been March 22, and under section 1460 the 
time for filing the bill of exceptions was any time before that day. But the bill 
was not filed in the circuit court until June 3, 1926. However, in the meantime, 
on April 12 the parties signed a stipulation agreeing to the continuance of the 
cause to the October term of this court, and the satipulation was filed and the 
order of continuance entered on April 12. Under these facts the bill was filed 
in time. The date on which the cause was reset for hearing fixed the time for 
serving the abstract, Watson v. Kerr (Banc) 315 Mo. 781, 287 S. W. 337, 338, and 
hence the time for filing the bill. 

[3] III. With these questions out of the way, we come to the decisive point 
in the case, which is whether the cause was properly subject to compulsory refer- 
ence. The statute (section 1426, R. S. Mo. 1919) says, among other things, that 
the court may direct a compulsory reference “where the trial of an issue of fact 
shall vequire the examination of a long account on either side. * * * ” It is 
said in 34 Cyc. 784: 

“The term ‘examination of a long account’ as used in the statutes does not 
mean the examination of it to ascertain the result or effect of it, but the proof 
by testimony of the correctness of the items composing it. The mere fact that 
entries in books of account will be put in evidence does not make the action one 
necessarily requiring the examination of a long account.” 


_ The cases cited are Magown v. Sinclair, 5 Daly (N. Y.) 63; Streat v. Roths- 
child, 12 Daly (N. Y.) 95; Reiser v. Plath (Com. Pl.) 13 N. Y. S. 272. We shall 
not attempt to discuss them other than to say they clearly sustain the text. We 
have in this state cases to the same effect. National Bank of Commerce v. Laugh- 
lin, 305 Mo. 8, 31 264 S. W. 706. The correctness of the account must de directly 
and not collaterally involved. It is, furthermore, the rule that whether an account 
is thus put in issue in the statutory sense must be determined from the pleadings. 
23. R. C. L. § 7, p. 290; Kenneth Inv. Co. v. National Bank of the Republic, 96 
Mo. App. 125, 133, 70 S. W. 173. 

__[4, 5] We are forced to the conclusion that, measured by these standards, the 
trial of the issues did not involve the examination of the accounts. The petition 
was a straight declaration on an insurance policy, and, of course, did not bring 
the accounts into the case. The policy was a written contract promising to pay 
money and imported a consideration. Section 2160, R. S. Mo. 1919; Swift v. 
Central Union Fire Ins. Co., 279 Mo. 606, 610, 216 S. W. 935. The defense of 
want or failure of consideration was an affirmative defense and could not be 
shown under a general denial. Section 1404, R. S. Mo. 1919; Doan v. Moss, 20 
Mo. 297; Woodin v. Leach, 186 Mo. App. 275, 281, 172 S. W. 62; 13 C. J. p. 740, 
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§ 885, p. 742, § 888; 31 Cyc. p. 696. It can be safely said, then, that that part 
of the answer did not challenge the correctness of the account. 


The remaining pleas in the answer were directed to the result or effect ot 
the account as a whole by reason of the way it was kept, and not to the correct- 
ness of its items. It is charged, in, substance, that the broker and the appellant 
conspired to keep the account in such manner that it would be impossible to tell 
to what policy premiums the credits were referable, so that the appellants could 
claim in the event of a loss under any particular policy that the money had been 
paid in to apply on that policy. The answer does say the premium was never paid 
to the respondent, and in that sense denies payment, but puts it on the ground 
that Auber Smith was a dual agent and conspirator with appellants, in consequence 
of which respondent was not bound by the payment to him, if any. The issue 
tendered does not involve auditing of the account, but raises, rather, a question 
of agency and makes the case very like Magown v. Sinclair, supra, 5 Daly (N. Y.) 
63. Furthermore, so few of the items had any relation to the case that we hardly 
think it can be fairly said the questions’ would have been confusing to a jury. 
A compulsory reference encroaches on the constitutional right of trial by jury, 
and ought not to be allowed unless the cause comes within the spirit as well as 
the letter of the statute. Browning v. North Mo. Central Ry. Co., 284 Mo. 439, 
446, 224 S. W. 748. For these reasons we think the trial court erred in directing 
a compulsory reference. 


On the question just disposed of appellants give great prominence in their 
briefs to the point that the account here involved was between them and a third 
party, Auber Smith, and not between the parties to the action. They say unless 
an account be of the latter character it will not authorize a compulsory reference. 
Such seems to be the general doctrine, Father Matthew Young Men’s, etc., Society 
v. Fitzwilliam, 12 Mo. App. 445, 447, Id., 84 Mo. 406; Fromer v. Ottenberg, 36 
Misc. Rep. 631, 632, 74 N. Y. S. 366; but we do not regard it as of persuasive 
importance in this case. The reason for the rule is that, ordinarily, an account 
with a third party can only be indirectly or collaterally involved in the action. 
It is merely evidence on the main issue. But here, if Auber Smith acted as agent 
for respondent in receiving payments from appellants for its benefit and crediting 
them to the account, the account was to that extent really between appellants and 
respondent in a beneficial sense. It would be a harsh rule which would make the 
account binding on respondent and at the same time deny it an audit by reference, 
the facts otherwise permitting. 


{6] IV. As the cause will have to be reversed and remanded it seems better 
to refer to one or two questions which will come up on a retrial. Appellants 
argue that since respondent made appellants and Auber Smith its own witnesses, 
it vouched for the truth of their stories; and since they testified appellants paid 
the premium to Auber Smith as agent for respondent, therefore respondent is paid 
and has no case. We do not agree to this. Part of Auber Smith’s other testimony 
showed he acted for appellants in insurance matters, and the testimony of these 
three witnesses in connection with the documentary evidence discloses many serious 
contradictions and discrepancies, the effect of which is to lend support to resnond- 
ent’s theory, Some of these we have heretofore indicated. This evidence must 
be taken altogether. ‘There is nothing in the law counter to the Biblical admonition, 
“By thy words thou shalt be condemned.” Matt. xii, 37. Under the statute when 
a litigant puts his adversary on the stand he is permitted to interrogate him under 
the rules applicable to cross-examination, section 5412, R. S. Mo. 1919, and, as was 
said in Black v. Epstein, 221 Mo. 286, 304, 120 S. W. 754, 760; 


“The rule applicable to this proposition is that where one party calls the other 
as a witness he will not be allowed to directly impeach his credibility, but where 
the evidence of such witness is contradictory, tending to show that the witness 
is inclined to prevaricate and what he says is not strictly in accord with the 
truth, the court or jury will still be authorized to place the proper estimate on it. 

See, also, Spencer v. Anderson (Mo. App.) 229 S. W. 226; Becker v. Koch, 
104 N. Y. 394, 10 N. E. 701, 58 Am. Rep. 515; Dumas v. Clayton, 32 App. D. C. 
566, 574; Krull v. Arman, 110 Neb. 70, 192 N. W. 961, 962; Campbell v. Berryman 
(D. C.) 256 F. 402. There appears to be no reason why the same rule should not 
apply to other unfriendly witnesses, though they be not parties to the suit. In 
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fact, it is so applied in Becker v. Koch, supra, where the question is ably and 
fully discussed. 


[7-10] There was an issue in the case as to whether Auber Smith was an 
“independent contractor,” within the meaning of that expression as used in Leader 
Realty Co. v. Markham, 163 Mo. App. 314, 324, 143 S. W. 1104, 1107, or whether 
he was agent for respondent only, or a dual agent for both appellant and respondent 
without the knowledge of the latter. If he assumed to represent both appellants 
and respondent in the same matter wherein their interests were conflicting, namely, 
payment of the premium, without the respondent’s knowledge or consent, the respond- 
eit was not bound by the payment. Mercantile Mutual Insurance Co. v. Hope 
Insurance Co., 8 Mo. App. 408, 410; Huggins Cracker & Candy Co. v. People’s 
Insurance Co., 41 Mo. App, 530, 541; Shutts v. Milwaukee Mechanics’ Insurance 
Co., 159 Mo. App. 436, 439, 141 S. W. 15, 16; 21 R. C. L. § 11, p. 827; 32 C. J. 
§ 130, p. 1055, § 149, p. 1071. These were questions of fact largely dependent on 
the intention of the parties, Farber v. American Automobile Ins. Co., 191 Mo. App. 
307, 321, 177 S. W. 675, 679; and, notwithstanding Auber Smith is frequently 
referred to in the testimony as a “broker” rather than as an “agent,” we think 
his testimony and that of appellants and Auber Smith in connection with the other 
evidence was sufficient to take the issue of dual agency to the triers of fact, as 
well as the question whether the payments made by appellants to Auber Smith were, 
or were not, intended by appellants to be applied on respondent's policies. It has 
been said implications and inferences alone will not sustain a finding, Keim v. 
Blackburn (Mo. Sup.) 280 S. W. 1046, 1048, but when accompanied by relevant 
testimony of a probative character the contrary is true. And when the power 
of disproving a fact is peculiarly within possession of the other party and he 
fails to bring forward satisfying evidence, slight circumstances will be sufficient to 
establish it. Davenport v. King Elec. Co., 242 Mo. 111, 122, 145 S. W. 454, 456. 
In so ruling it is to be understood we are not passing on the weight of the evi- 
dence. We hold merely that respondent’s showing was of sufficient substance to 
warrant the submission of its affirmative de ‘ense. 


[11, 12] V. Appellants objected to the introduction of the long letter of March 
4 from Auber Smith to respondent, hereinbefore set out, on the ground that it 
was hearsay and irrelevant. This was the letter to which the appellant Edna K. 
Smith signed Auber Smith’s name. If Auber Smith was acting as appellants’ agent 
in the payment of the premium, his contemporaneous statements and admissions 
in that regard were competent against them as principals, 2 C. J. § 695, p. 939; 
22 C. J. § 540, p. 367; and we have already held there was enough proof to make 
a prima facie case that he was their agent. But, technically the letter was open to 
objection, in this—that it was prematurely offered before the other depositions, 
tending to show the agency, had been put in. The latter should have come first 


in the order of proof. Williams v. Edwards, 94 Mo. 447, 451, 7 S. W. 429, 430; 
2C. J. § 695, p. 940. 


[13, 14] Objection also was made by appellants to several letters written by 
respondent, three of them to Auber Smith and one to appellants, that they were 
hearsay and self-serving. Without extending the opinion by referring to the con- 
tents of these letters, we shall simply say the objection was well taken as to Exhibits 
9, 23, and 24, but not good as to Exhibit 15. The letters were all written by Wm. 
H. Clark, respondent’s president, who was a witness. They were offered as a 
part of his testimony. Respondent was entitled to prove by him the fact that it 
had written refusing to extend the time of payment of the premium or to accept 
a note for it, that it repeatedly referred to the cancellation of the policies in subse- 
quent correspondence and requested payment of the earned premium, and that 
after the fire it asked appellant A. B. Smith why he had not more promptly dis- 
closed his alleged payment of the premium to Auber Smith, in reply to which 
A. B. Smith wrote back admitting he had received the registered letter containing 
the notice of cancellation, etc. But it was improper to permit the witness Clark, 
by introducing the letters, to prove his prior extrajudicial, self-serving statements 
in an argumentative strain concerning these matters, instead of the facts themselves. 
lhe letter, Exhibit 15, was limited to a statement of the fact sought to be shown 
by it and was unexceptionable. State v. Carl Wright (Mo. Sup. Div, 2, No. 28645) 
4S. W. (2d) 456, not yet [officially] reported; McCormick v. Travelers’ Ins. Co., 
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215 Mo. App. 258, 274, 276, 264 S. W. 916, 922; Ede v. Ward, 32 S. D. 35), 143 
N. W. 269, 271; Welch v. Newbold, 184 Ill. App. 36 

[15] Appellants further complain that the facts sought to be established by 
the foregoing letters were incompetent because they “could have no other effect 
than to attempt to contradict” respondent’s own witness—appellants and Auber 
Smith—and that this is also true of the New York depositions which showed what 
Auber Smith did with the money paid to him by appellants. This objection is 
not good. As said in Black v. Epstein, supra, 221 Mo. loc. cit. 304, 120 S. W. 760, 
a party may not directly impeach his own witness, but it does not follow that he 
cannot introduce other evidence, if of independent probative force, even though it 
be contradictory of what the witness said. Maginnis v. Mo. Pac. Ry. Co., 268 Mo. 
667, 675, 187 S. W. 1165. 

For the reasons given, the cause is reversed and remanded. 

Lindsay and Seddon, CC., concur. 

Per Curiam. The foregoing opinion by Ellison, C., is adopted as the opinion 
of the court en banc. 

All of the Judges concur, except Walker, C. J., who dissents. 


FILARDO v. NATIONAL UNION FIRE INS, CO. 
Supreme Court, Appellate Division, Fourth Department, June 29, 1928. 
229 New York Supplement 682. 

1. INSURANCE—STANDARD FIRE POLICY, RELIEVING COMPANY 
FROM LIABILITY WHILE HAZARD IS INCREASED, REMAINS 
VALID, IF INCREASE IN HAZARD HAD TERMINATED. 

Under New York standard fire policy, providing that insurer shall not be liable 
while hazard is increased, policy remains valid and in force, if increase in hazard 
had terminated; company not being liable for loss only while hazard is increased. 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 


2, INSURANCE—CHARGE THAT FIRE POLICY WAS NOT VOID, UN- 
LESS INCREASED HAZARD CAUSED FIRE, HELD ERRONEOUS; 
INSURER NOT BEING LIABLE DURING EXISTENCE OF INCREASED 
HAZARD. 

In action on standard fire policy providing that insurer shall not be liable 
while hazard is increased, charge that policy would not be void, unless fire was 
started by still in insured house, or unless still necessarily caused loss, was errone- 
ous, since defendant was not liable during existence of increased hazard, though 
it did not cause fire. 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 

Appeal from Supreme Court, Monroe County. 

Action by Anthony Filardo against the National Union Fire Insurance Com- 
pany. From a judgment of the Supreme Court, entered on the verdict of a jury 
in favor of the plaintiff for $500 damages and $129.75 costs, and from an order 
denying defendant’s motion to set aside the verdict and for new trial, defendant 
appeals. Reversed, and new trial granted. 

Argued before Hubbs, P. J., and Sears, Crouch, Taylor, and Sawyer, JJ. 

William L. Clay, of Rochester, for appellant. 

John F. Kinney, of Rochester, for respondent. 

Husss, P. J, This is an action on a New York standard fire insurance policy. 
The policy contains the following provision: 

“Unless otherwise provided by agreement in writing added hereto this company 
shall not be liable for loss or damage occurring * * * (b) while the hazard 1s 
increased by any means within the control or knowledge of the insured.” 3 

The answer alleges as a defense that the hazard was increased by the instal- 
lation and operation by the insured of a still in the cellar of the premises and 
that the fire in question occurred while such increased hazard existed. At the trial 
the plaintiff admitted that there was a still in the cellar, but testified that it had 
not been used for some time. The defendant offered evidence tending to establish 
that the fire was caused from the operation of the still. The defendant did not 
move for a nonsuit or directed verdict, but asked to have the question of increased 
hazard submitted to the jury. The learned trial court submitted that question to 
the jury, with other questions in the case. After the jury had been sent to its 
room for deliberation, it returned to the courtroom, where the following occurred: 
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The foreman asked the following question: “Would the policy be voided by 
the operation of a still prior to the fire?” 

“The Court: Just on that subject, standing alone, unless the fire was started 
by the still, or unless, having been started, the still necessarily caused the loss, the 
still would have nothing whatever to do with that, excepting in that event. It 
would not make the policy void, unless the cause of the loss was fire from the 
-, « & 5 + * * . * . ~ s . 

“Mr. Clay: In view of the questions of the foreman of the jury, I would like 
your honor to charge that, if the jury find that the operation of the still on the 
premises at any time increased the risk— 

“The Court: They have not asked that. I am not going to charge over again 
on any questions, except what the jury is interested in. That does not enter into 
the questions asked at all.” 

Mr. Clay excepted. 

The New York standard fire insurance policy formerly provided: “This entire 
policy, unless otherwise provided by agreement indorsed hereon or added hereto, 
shall be void if the * * * hazard be increased by any means within the control 
or knowledge of the insured.” Richatds on Insurance Law (3d Ed.) p. 719. Under 
that form of policy, and similar forms, it was decided that the provision consti- 
tuted a warranty by the assured that he would not violate the provision, and that 
a breach of the warranty avoided the policy, even though a fire occurred from a 
cause entirely disconnected with the increased hazard. “If the change of risk is 
such as to fall within the ban of thts provision of the contract, the question is 
immaterial whether or not it is the cause of the loss, since the risk becomes other 
than that which was contracted for, and the contract is void at the option of the 
insurer.” Richards on Insurance Law (3d Ed.) p. 332. 

The above was a correct statement of the law of this jurisdiction under the 
old form of policy heretofore quoted. Clement on Fire Insurance, vol. 2 (1st Ed.) 
p. 290, rule 2, and page 294, rule 7; Mead v. Northwestern Ins, Co., 7 N. Y. 530; 
Westfall v. Hudson River Fire Ins. Co., 12 N. Y. 289; First Nat. Bank of Ballston 
Spa v. President, etc., of Insurance Co. of North America, 50 N. Y. 45; Williams 
v. People’s Fire Ins. Co,, 57 N. Y. 274; Ertischek v. New Hampshire Fire Ins. 
Co. of Manchester, 179 App. Div. 827, 167 N. Y. S. 58, affirmed 228 N. Y. 541, 
126 N. E. 906. The instruction given by the learned trial court in reply to the 
question of the foreman of the jury was clearly erroneous, unless the change in 
the wording of the policy has changed the law. 

[1] The policy in question provides that the company shall not be liable while 
the hazard is increased. It would seem that, if the increase in the hazard had 
terminated, the policy would still remain valid and in force, It is only while the 
hazard is increased that the company is not liable for a loss. 

_ [2] The learned trial court charged that, “unless the fire was started by the 
still, or unless, having been started, the still necessarily caused the loss, * * * it 
would: not make the policy void, unless the cause of the loss was fire from the 
still””. We think the charge was erroneous. The defendant is not liable on a 
policy “while the hazard is increased.” The jury might have found that the 
hazard was increased and the still in use, but that it did not cause the fire. 
Under such a finding there could be no recovery, as the defendant was not liable 
while the increased hazard existed, even though it did not cause the fire. 

{3] We think the question was fairly raised by the defendant’s counsel. He 
attempted to have the court charge correctly upon the subject, and was prevented 
by the court from finishing his request, to which he duly excepted. The judgment 
and order should be reversed upon the law and facts, and a new trial granted, with 
costs to the appellant to abide the event. 

_ Judgment and order reversed on the law and facts, and a new trial granted, 
with costs to appellant to abide the event. All concur. 
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ALEXANDER et al. v. HOME INS. CO. (No. 6020.) 
Supreme Court of South Dakota. July 14, 1928. 
220 Northwestern Reporter 525. 
1. INSURANCE—STATUTE IN FORCE AT TIME OF ISSUANCE OF 
POLICY BECOMES CONDITION OF POLICY 
Statute in force when a policy of insurance is issued is as much a condition 
of the policy as though incorporated therein. 


(For other cases, see Insurance, Dec. Dig. § 152[3].) 


2. INSURANCE—INSURANCE COMPANY’S NOTICE OF MATURITY OF 
PREMIUM NOTE, CALLING INSURED'S ATTENTION TO PROVI- 
SION RELIEVING COMPANY WHILE NOTE WAS OVERDUE, DID 
NOT CANCEL POLICY, ESPECIALLY WHERE COMPANY SOUGHT 
> age INTEREST ON OVERDUE NOTE (REV. CODE 1919, 

191 

Notice by insurance company of maturity of premium note, calling insured’s 
attention to provision in policy relieving company from liability for losses occurring 
while premium note remains past due and unpaid, held insufficient to cancel policy 
for nonpayment of premium note, on account of failure to state effect on policy 
of nonpayment, as required by Rev. Cod: 1919, § 9191, specifying requirements 
of notice of forfeiture for nonpayment of premium notes, especially where insur- 
ance company after maturity date sought to collect amount of interest on overdue 
note. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 


3. INSURANCE—LAW REQUIRING NOTICE AS CONDITION TO FOR- 

FEITING POLICY MUST BE STRICTLY COMPLIED WITH. 

Law requiring notice of forfeiture to be given before policy can be forfeited 
must be strictly complied with, and, in the absence of such a notice, there is no 
right to declare the policy forfeited. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 


4. INSURANCE—INSURANCE COMPANY WHICH FAILED TO OBJECT 
WHEN NOTICE OF LOSS WAS RECEIVED, AND WHICH WAS NOT 
PREJUDICED, COULD NOT AVOID POLICY FOR DELAY IN GIVING 
NOTICE (REV. CODE 1919, § 1447), 


Where insurance company failed to make any objection at time of receipt 
of notice of loss, and was in no manner prejudiced by delay, it could not avoid 
liability in suit on policy on ground notice was not given within time, under Rev. 
Code 1919, § 1447. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

Campbell, J., dissenting. 


Appeal from Circuit Court, Jerauld County; Frank B. Smith, Judge. 

Action by J. E. Alexander and another against the Home Insurance Company. 
Judgment for plaintiffs, and from the judgment and an order denying a new trial, 
defendant appeals. Affirmed. 

i Null & Royhl, of Huron, and Lord, Wire & Cobb, of Chicago, Ill., for ap- 
pellant. 

Charles R. Hatch, of Wessington Springs, and Gardner & Churchill, of Huron, 
for respondents. 

Pottey, J. This action was brought to recover on an insurance policy. The 
policy was issued on the 14th day of July, 1923, and insured plaintiff against loss 
or damage by windstorm, cyclone, or tornado. The premium was not paid when 
the policy was issued, but, in lieu thereof, plaintiff gave defendant his promissory 
note for the amount of the premium payable on the Ist day of May, 1924. The 
policy went into effect on the 10th day of August, 1923, and covered a period of 
three years from that date. 

The policy contains the following clause: 


“But it is expressly agreed that this company shall not be liable for any loss 
or damage that may occur to the property herein mentioned while any promissory 
note or obligation given for the premium remains past due and unpaid.” 

On the Ist day of April, 1924, defendant mailed to plaintiff from its office in 
Chicago the following notice: 
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J. E. Alexander, Wessington Springs, South Dakota: Your premium note for 
insurance under policy No. GF544953 & A359098, in the Home Insurance Company, 
New York, falls due on the first day of May, 1924. Amount of note, $65.25, 
amount of interest, $2.84; amount to be remitted, $68.09. We enclose an addressed 
envelope in which please return this sheet with the amount due as above stated. 

“Please remit promptly, making draft or check payable to the Home Insurance 
Company, New York. 

“Your attention is directed to the back of this notice whereon will be found 
statement of the conditions relating to payment of the premium.” 

And on the back of said notice is the following: 

“Conditions Relating to the Payment of the Premium, 

“You have the right either to pay the premium as stated in this notice and 
keep the policy in full force, or to terminate the insurance by surrendering the 
policy and paying $28.94, the amount of the short rate earned premium lawfully 


due the company as of date corresponding with the day of maturity of the premium 
note. 


“ly 


This right of cancellation is called to your notice because of a legal require- 
ment of your state, and with no purpose or intention of suggesting that it will 
be to your interest to surrender the policy or that the company wishes you to take 
that action 

“Also, as required by law, your attention is kindly called to the following 
condition of your policy, namely, ‘It is expressly agreed that this company shall 
not be liable for loss or damage that may occur to the property herein described 
while any promissory note or obligation, or part thereof, given for premium, remains 
past due and unpaid.’ ” 

The premium note was not paid when due, nor at all, and it is the conten- 
tion of the defendant that, because of the failure to pay said note, and because 
of the notice set out, the policy became suspended on the Ist day of May, and 
was not in force on the 14th day of June when the loss occurred. 

Section 9191, Code 1919, provides that: 

“No policy of insurance shall, by virtue of any condition or provision thereof, 
be forfeited, suspended or impaired for nonpayment of any note or obligation 
taken for the premium or any part thereof, unless the insurer shall, not less than 
thirty days prior to the maturity of such premium, note or obligation, mail, postage 
prepaid, to the assured at his usual post office, a notice stating: 

“i. The date when such note or obligation will become due. 

The amount of principal and interest that will then be due. 
The effect upon the policy of nonpayment. 

“Such notice shall further inform the insured of his right, at his own election, 
either to pay in full and keep the policy in full force or to terminate the insurance 
by surrendering the policy and paying such part of the whole premium as it shall 
have earned, and must further state the amount which assured is lawfully required 
to pay, or which, on account of previous payment, may be due him in case of 
his election to terminate the insurance on the day of the maturity of the premium 
note or obligation.” 


“y 


{i] This section of the Code was in force when the policy was issued, and 
therefore is as much a condition of the policy as though it had been incorporated 
into the policy itself. Epiphany Roman Catholic Church v. German Insurance 
Co., 16 S. D. 17, 91 N. W. 332. 

The notice above set out was given pursuant to this provision of the law, 
and it is the contention of the defendant that the notice was sufficient to, and 
did, suspend liability on the policy. On the other hand, it is contended by plaintiff 
that the notice was insufficient to suspend such liability: First, because it was 
not mailed to plaintiff 30 days prior to the maturity of the note; and second, because 
it is not sufficient in substance to comply with the provisions of section 9191, 


If the sécond ground is good, the first is immaterial; therefore we shall consider 
the second ground first. 


(2, 3] Subdivision 3 of section 9191 requires the notice to étate the effect upon 
the policy of the failure to pay the premium note. This it does not do. It states 
the date of maturity of the note and the amount of principal and interest that 
will be due. It also explains plaintiff's option to pay the note and continue the 
insurance, of to pay the short rate earned premium and terminate the insurance. 
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It also directs plaintiff's attention to the ‘condition in the policy providing that 
there shall be no liability on the policy, if the note is not paid when due, but this 
provision is not self-executing, and can be made effective only by giving the notice 
required by section 9191. This question was involved in Epiphany Roman Catholic 
Church vy. German Ins. Co., supra, and the notice was held to be insufficient. It 
is true, as claimed by defendant, that the notice in that case was defective in other 
respects, and such defects are treated collectively. But failure to state the effect 
on the policy of a failure to pay the note when due appears to be one of the grounds 
on which the notice was held to be insufficient, In Schultz v. Des Moines Mut. 
Ins. Co., 35 S. D. 627, 153 N. W. 884, Ann. Cas. 1917D, 78, we held that a notice 
that failed to state the effect of nonpayment of the note or obligation upon the 
policy was not sufficient to terminate or suspend liability on the policy. The 
notice of cancellation provided for in section 9191, in order to be effective, must 
be peremptory, explicit, and unconditional. American Fidelity Co. v. Ginsberg 
Co., 187 Mich. 264, 153 N. W. 709; Marden v. Hotel Owners’ Ins. Co., 85 Iowa, 
584, 52 N. W. 509, 39 Am. St. Rep. 316. 

In Marden v. Hotel Owners’ Ins. Co., 85 Iowa, 584, 52 N. W. 509, 39 Am. St. 
Rep. 316, the Supreme Court of Iowa, considering this precise question, say: 

“But the notice was not a compliance with the law, in that it did not state 
that if payment was not made the policy would be suspended, and the provision 
in the policy that the defendant ‘shall not be liable for any loss that may occur 
while any pledge or assessment given for said insurance, or any part thereof, 
remains due and unpaid,’ cannot avail the defendant, because it is expressly provided 
in the said act * * * that a policy shall not be declared forfeited or suspended for 
nonpayment of a note or contract for the premium ‘except as hereinafter provided, 
anything in the policy or application to the contrary notwithstanding.’ As we 
have seen, one of the requirements of the act is that the notice shall state that 
if payment be not made the policy will be suspended. The statute is absolute, and 
its provisions must be complied with in order to suspend a policy for the nonpay- 
ment of the premium. See Boyd v. Ins. Co., 70 Iowa, 325, 30 N. W. Rep. 585. 
It is apparent that the defendant did not contemplate a suspension of the policy 
when the first notice was given, because, after the note became due, and on March 
10, 1890, another demand was made, which was in no manner the demand required 
by statute. Instead of giving notice of a suspension of the policy in the event 
of nonpayment of the premium, it advised the plaintiff that suit would be com- 
menced on the note. Our conclusion is that the demurrer to the answer was rightly 
sustained.” é 

The information contained in the notice that the policy will lapse if the premi- 
um is not paid must be a direct positive statement. “To say that in a declared 
event ‘a policy will become forfeited, and void,’ conveys a meaning easily to be 
comprehended. To refer to the policy and its conditions, and say that ‘members 
neglecting so to pay are carrying their own risk,’ is quite another thing, and while 
it may be comprehensible to those versed in the language of instrrers, and accus- 
tomed to their phraseology, it is not the language of the statute, and does not 
embody the notice which the statute requires.” Phelan v. N. W. M. L. I. Co, 
113: N. Y. 147, 20 N. E. 827, 10 Am. St. Rep. 441. In this case there is merely 
a reference to the forfeiture clause in the policy without any intimation that the 
policy would be forfeited if the premium were not paid. 

The law requiring notice of forfeiture to be given before the policy can be 
forfeited must be strictly complied with, and, in the absence of such a notice, 
there is no right to declare the policy forfeited. Carter v. Brooklyn L. Ins. Co., 
110 N. Y. 15, 17 N. E. 396. : 

There is nothing in the notice mailed to plaintiff on the Ist day of April 
that indicates an intention on the part of defendant to cancel the policy on the 
Ist day of May, if the premium note were not paid on or before that date, On 
the contrary, the subsequent conduct of the defendant shows very conclusively that 
it regarded the policy as in force after that date, for on the 2d day of June, 1924, 
only a few davs prior to the loss, defendant wrote plaintiff as follows: 


__ “The note given by you for premium under policies GF544953 & A359098, $45.25 
with interest $3.15 total $68.40 due May 1, 1924, is unpaid. 


“The letter will remind you of the obligation. 
“In view of the importance of the note being paid, immediate action of 
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part is desirable in order that your property described in the policies may be 
protected by your compliance with their printed conditions to which we respectfully 
refer you. 

“We are sure that you cannot afford to allow your property to be withcut 
protection, and we believe that the payment of this note accepted by the company 
for premium was simply overlooked by you. 

‘Awaiting your prompt remittance of the amount due, we remain,” etc. 

There is not an intimation in this letter that the policy had been canceled or 
suspended on the Ist day of May. Had it been canceled or suspended on that 
date, there would not have been due $65.25, with interest to date, but only the 
sum of $28.94, the short rate earned premium, with interest as shown by the notice 
sent out on the Ist day of April. 

It will be noted that the interest due on the note on the Ist day of May was 
$2.84, while on the 2d day of June the interest was $3.15. The note could not earn 
interest except because of liability on the policy, If liability on the policy had 
ceased, interest on the note would have ceased also. 

The logic of defendant’s. defense, and pos'tion taken by it in this court, is 
plainly this: So long as there was no loss, the policy was in full force and effect, 
and the full amount of the premium was due, but, if a loss occurred after the lst 
day of May, then the policy had been suspended on that day. In other words, it is 
a plain case of “Heads I win, tails you lose.” 

[4] It is contended by defendant that no notice of loss was given within the 
time prescribed by the policy, but it is not contended by defendant that it was in 
any manner prejudiced by the delay in giving this notice, nor was any such objec- 
tion made when the notice was received. ,Defendant denied all liability on the 
policy at the time of the loss, and, so far as its liability was concerned, it was 
wholly immaterial when the notice of loss was received. Moreover, this phase of 
the case is fully covered by statute. Section 1447 C. 1919, reads as follows: 

Delay in the presentation to an insurer of notice or proof of loss is waived, 
if caused by any act of his, or if he omits to make objection promptly and specifical- 
ly upon that ground.” 

Other questions presented by defendant are wholly immaterial to its rights. 
When amount of the judgment is paid, whether to plaintiff Alexander or to the 
South Dakota Rural Credit Board, the judgment will be satisfied as against both 
plaintiffs. 

The eae and order appealed from are affirmed. 

Burch, P. J., and Sherwood and Brown, JJ., concur. 

€ ampbelk J., dissents. 


JOHN N. ACUFF CO. v. BANKERS’ TRUST CO. et al. 
Supreme Court of Tennessee. April 14, 1928. 
Rehearing Denied. May 28, 1928. 

7 Southwestern Reporter (2d) 52. 

1 INSURANCE—POLICY PROVISION THAT MORTGAGEE SHALL PAY 
PREMIUM, IF MORTGAGOR DOES NOT, HELD A CONDITION, NOT 
\ COVENANT. 

Provision in fire insurance policy that mortgagee shall pay premium if not paid 
by mortgagor held not a covenant, but a condition, noncompliance with which would 
foreclose mortgagee’s right to recover on policy. 

(For other cases, see Insurance, Dec. Dig. § 182.) 

On Petition to Rehear. 

2. INSURANCE—MERE KNOWLEDGE THAT PROPERTY WAS INSURED 
WOULD NOT MAKE MORTGAGEE LIABLE FOR PREMIUMS, IN AB- 
SENCE OF EXPRESS OR IMPLIED AGREEMENT TO PAY THEM. 
Mere ‘knowledge by mortgagee that mortgaged property had been insured, as 

provided in mortgage, would not make mortgagee liable for premiums, unless it 

either expressly or impliedly agreed to pay them. 
(For other cases, see Insurance, Dec. Dig. § 182.) 
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3. INSURANCE—COURT OF APPEALS’ HOLDING THAT INSURER WAS 
NOT PARTY TO TRUST DEED HELD NOT ERROR, NOR MATERIAL 
ON QUESIION OF LOCAL AGENT’S RIGHT TO RECOVER PREMI- 
UMS FROM MORTGAGEE. 

Court of Appeals’ holding that fire insurance company was not party to trust 
deed, requiring mortgagor to keep property insured and authorizing mortgagee to 
insure it if mortgagor. failed to do so, held: not error, nor material, if so, as respects 
right of insurer’s local agent to recover premiums from mortgagee under policy 
provision for payment thereof by mortgagee, if mortgagor neglected to pay them. 

(For other cases, see Insurance, Dec. Dig. § 182.) 

Certiorari to Court of Appeals, in Error to Circuit Court, Knox County; A. C. 
Grimm, Judge. 

Action by the John N. Acuff Company against the Bankers’ Trust Company 
and others. A judgment for defendants was affirmed by the Court of Appeals, 
and plaintiff brings certiorari. Writ denied. 

- Bowen & Bowen, of Knoxville, for plaintiff in error. 

Joel H. Anderson, of Knoxville, for defendants in error. 

McKinney, J. This is a suit by the local agent of the insurer to recover from 
the mortgagee premiums on fire policies covering the mortgaged property, which it 
advanced to its principal. 

The mortgage provided that the mortgagor should keep the property insured, 
but, if he failed to do so, the mortgagee was authorized to have it insured, the 
premiums, with interest, to become charges on the property. 

The mortgagor insured the property, without the knowledge of the mortgagee, 
but refused to pay the premiums, whereupon this suit was instituted. 

The trial court and the Court of Appeals held that the agent of the insurer 
could not recover. 

The clause in the policy to be construed is that usually found in standard policies 
and is in this language: 


“This policy, as to the interest thereon of the said payee, as mortgagee (or 
trustee) only, shall not be invalidated by any act or neglect of the mortgagor or 
owner of the within described property nor by the commencement of foreclosure 
proceedings, nor the giving of notice of sale relating to the property, nor by any 
change in the interest, title, or possession of the property, nor by any increase 
of hazard; provided that in case the mortgagor or owner shall neglect to pay any 
premium due under this policy, the mortgagee (or trustee) shall, on demand, pay 
the same; and provided further that the mortgagee (or trustee) shall notify this 
company of the commencement of foreclosure proceedings, and of any notice ol 
sale relating to the property, and of any change of ownership or occupancy or 
. increase of hazard which shall come to the knowledge of said mortgagee (or 
trustee).” 

{1} A few authorities hold that the provision, with respect to the payment of 
the premium by the mortgagee in the event same is not paid by the mortgagor is 
a covenant, while the great weight of authority construes the provision to be a 
condition, which, if not complied with by the mortgagee, would foreclose him of 
the right to a recovery given him in the preceding portion of the mortgage clause. 

In Farnsworth yv. Riverton Wyoming Ref. Co., 35 Wyo. 334, 249 P. 555, 47 
A. L. R. 1114, the facts were the same as those presented in the instant case. Chief 
Justice Potter prepared a most elaborate opinion upon this question, and, in the 
language of the annotator of A. L. R., appearing on page 1126, “a more exact, 
exhaustive, and thoroughly analytical discussion of the authorities can scarcely be 
imagined.” The Wyoming court concluded that the provision is a condition and 
not a covenant, and in this conclusion we concur, for the reasons stated in said 
opinion. 

The annotator of A. L. R. refers to several other cases adopting the principle 
of that decision. 


Where the mortgagee contracted for the insurance, he would, of course, be 
liable. 
Writ denied. 
On Petition to Rehear. 
[2] In this case we have been presented with a petition to rehear, in which 
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our attention is called to a misstatement of fact in the original opinion, to wit, that 
“the mortgagor insured the property, without the knowledge of the mortgagee.” 

This statement was inadvertently made, as the record clearly shows the con- 
trary. But mere knowledge by the mortgagee that the property had been insured 
as provided in the mortgage, would not make the mortgagee liable for the premiums 
on the policies of insurance unless it had either expressly or impliedly agreed to 
pay them. Muddle v. Van Slyke, 63 Misc. Rep. 229, 118 N. Y. S. 474. 

The only question which was considered by the Court of Appeals, and which 
we dealt with in the original opinion, was whether the standard clause in the insur- 
ance policies here involved was a condition or a covenant. 

In the brief filed by defendants in the Court of Appeals, it was said: 

‘|he only question in the case for determination in this court, or in the court 
below, was purely a question of law, based upon the construction of the standard 
mortgage clause attached to the policies.” 

With reference to said clause, counsel for defendants, in their petition for 
certiorari filed herein, say: 

“The question before the court under the finding of the Court of Appeals is 
whether or not this provision constitutes a covenant to pay the premiums, or whe- 
ther or not it constitutes a simple condition.” 

[3] The assignments of error in this court are as follows: 

(1) The Court of Appeals erred in holding that the insurance company was 
not a party to the deed of trust,” 

It clearly was not, and we are unable to see how it would affect the result even 
it it were. “ 

(2) “The Court of Appeals erred in construing the mortgage clause to be a 
condition instead of a covenant.” 

We disposed of this assignment in the original opinion. 

[4] (3) “The Court of Appeals erred in affirming the judgment of the circuit 
court and in dismissing plaintiff’s suit and taxing it with the costs of the cause.” 

This assignment is too general, and does not conform to the rules of this 
court, and, for the reasons hereinbefore stated, neither this assignment nor assign- 
ment No. 1 was dealt with in the original opinion. 

A careful consideration of the record convinces us that the question of liability 
of the mortgagee upon the idea of an express or implied promise to pay these 
premiums was not made and relied upon in the other courts, and that, in taking 
the testimony, no such question was in the minds of counsel. 

The construction given to the clause in question by the court in the original 
opinion is not questioned, and, that being the only question before the court, it 
results that the petition to rehear will be denied. 


NORWICH UNION FIRE INS. SOC., Limited, v. CITIZENS’ BUILDING 
& LOAN ASS’N. (No. 3553.) 
Court of Civil Appeals of Texas. Texarkana, June 1, 1928. 
Rehearing Denied June 7, 1928. 
7 Southwestern Reporter (2d) 144. 
INSURANCE—UNDER FIRE POLICY PAYABLE TO MORTGAGEE “AS 
ITS INTEREST MIGHT APPEAR,” MORTGAGEE’S INTEREST WAS 
INDEBTEDNESS WHICH MORTGAGOR OWED ACCORDING TO 
NOTE AND MORTGAGE. 

_ Where mortgagor insured property, and in rider attached to policy it was 
stipulated that loss or damage, if any, on house insured should be paid to mort- 
gagee “as its interest might appear,” and house was completely destroyed, held that, 
mortgagee’s interest being indebtedness which mortgagor owed, determined, accord- 
ing to terms of note and mortgage on insured property, insurer was liable to mort- 
gagee for balance due on note, with interest at 10 per cent. as stipulated therein, 
and not at rate of 6 per cent. as contended by insurer. 

(For other cases, see Insurance, Dec. Dig. § 581.) 
Appeal from District Court, Harrison County; P. O. Beard, Judge. 

_ Action by the Citizens’ Building & Loan Association against the Norwich 
Union Fire Insurance Society, Limited. Judgment for plaintiff, and defendant 
appeals. Affirmed, 


April 15. 1926, J. C. Norris and his wife, Susie Norris, were indebted to the 
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appellee, Citizens’ Building & Loan Association, in the sum of $1,200, as was evi- 
denced by their promissory note and a mortgage made to secure it on property 
hereinafter referred to. On the date mentioned, in compliance with stipulations in 
the note and mortgage, the Norrises had the appellant, Norwich Union Fire Insur- 
ance Society, Limited, to issue its policy insuring them in the sum of $1,600 for 
a period of 3 years from said April 15, 1926, against loss by fire of a dwelling 
house they owned. By a rider attached to the policy it was stipulated that the loss 
or damage, if any, on the house insured should be paid to appellee as mortgagee 
as its interest might appear. It was further stipulated in the rider that the policy, 
as to the interest therein of the mortgagee, should not be invalidated by any act or 
neglect of the owners of the property, if conditions specified, which need not be 
stated here, were complied with. The dwelling house covered by the policy was 
totally destroyed by fire November 2, 1926. At that date the amount of the note, 
principal and interest, was $1,205.53. The note was not then due, it seems, but 
was afterwards declared by the loan association to be due as authorized by stipula- 
tions in it. The amount was not paid within the time provided in the policy, nor 
ever thereafter, because, it seems, of a difference between the insurance society 
and loan association as to the amount the latter was entitled to demand and receive 
of the former; the insurance society contending it was liable only for $1,205.53, 
the amount of the note at the date of the fire, and 6 per cent. interest thereon 
thereafter, and the loan association insisting it was entitled to demand and receive 
the $1,205.53, interest thereon at the rate of 10 per cent. per annum, as stipulated 
for.in the note afd mortgage, and certain fines it assessed against the Norrises 
in accordance with its by-laws forming a part of the contract between it and the 
Norrises, Acceptance of a tender of the $1,205.53 and 6 per cent. interest thereon 
made by the insurance society May 16, 1927, was refused by the loan association; 
and thereafter, to wit, on July 20, 1927, it commenced this suit, whereby it sought 
to recover of the insurance society the amount, principal, interest, and attorney's 
fees, of the note, according to the terms thereof, together with certain fines assessed 
against said Norrises in accordance with said by-laws. The trial was to the court 
without a jury, and resulted in a judgment in favor of the loan company as prayed 
for by it; whereupon, the insurance society prosecuted this appeal. 
Thompson, Knight, Baker & Harris, of Dallas, for appellant. 
Bibb & Caven, of Marshall, for appellee. 


Wittson, C. J. (after stating the facts as above). Whether appellant's con- 
tention that it was liable only for the amount of the note at the date of the fire 
and 6 per cent. interest thereon from the time it ought to have paid same should 
be sustained, or, instead, that of appellee, that appellant was liable to it for the 
amount of the note at the date of the fire and for interest thereon at the rate of 
10 per cent. per annum and attorney’s fees as stipulated for in the note and mort- 
gage, and for fines assessed as provided in the by-laws hereinbefore referred to, 
was the question in the court below. We think that court determined it correctly 
when he upheld the contention of appellee. The undertaking of appellant, in the 
event of loss of the property by fire, was to pay the amount it thereby became 
liable for, to wit, $1,600, to appellee “as its interest might appear.” Laurenzi v. 
Ins. Co., 131 Tenn. 644, 176 S. W. 1022. That interest, it appeared, was the indebt- 
edness of the Norrises to appellee, determined according to the terms of the note 
and the mortgage securing it on the insured property. So determined, that indebt- 
edness amounted to $1,205.53 at the date of the fire, and payment of that amount 
to appellee at that time would have satisfied its claim. Appellant argues and cites 
authorities to show that the rights of the parties to the contract were “fixed at 
the time of the fire.” We agree they were, but as between appellant and appellee 
we think they became fixed as indicated by what has been said above—that is, that 
appellant then became bound to pay appellee the amount of Norrises’ indebtedness 
according to the terms of the note and mortgage. The contract evidencing that 
indebtedness became, in effect, appellant’s contract; and it became liable, as the 
Norrises did, for breach of the terms thereof. Such, as we understand it, was 
the holding, in effect, of the Court of Civil Appeals in Panhandle Nat. Bank v. 
Security Co., 61 S. W, 731. And see Insurance Co. v, Thomasson (Ky.) 84 S. W. 
346; Kissire v. Grocer Co., 103 Ark. 473, 145 S. W.°567; Bonham v. Johnson, 98 
Ark. 459, 136 S. W. 191; 26 C. J. 438. 

The judgment is affirmed. 





State ex. rel. Aetna Ins. Co. et al. v. Fowler 


STATE ex rel. AETNA INS. CO. et al. v. FOWLER, Judge. 
ART WALL PAPER CO.,, Inc., v. HTNA INS. CO. et al. 
Supreme Court of Wisconsin. June 18, 1928. 

220 Northwestern Reporter 534. 

1. INSURANCE—STATE MAY PRESCRIBE CONDITIONS UNDER WHICH 
FOREIGN INSURANCE CORPORATION MAY DO _ BUSINESS, 
THOUGH CONDITIONS DIFFER FROM THOSE PRESCRIBED FOR 
OTHER FOREIGN CORPORATIONS. 

Under general powers state has to prescribe conditions on which any foreign 
corporation may transact business, state may prescribe conditions under which 
foreign insurance companies may be permitted to do business, even though such 
conditions are different than those prescribed as to foreign corporations engaged 
in other lines of business. 

(For other cases, see Insurance, Dec. Dig. § 18.) 

2. INSURANCE—FIRE INSURANCE BUSINESS IS SUBJECT TO REA- 
SONABLE STATE REGULATION, 

Business of fire insurance is so charged with public interest that it is subject 
to reasonable state regulation. 

(For other cases, see Insurance, Dec. Dig. § 3.) 


Petition to this court for a writ of prohibition commanding Chester A. Fowler, 
Judge of the Circuit Court for Fond du Lac County, to dismiss an action commenced 
in that court by the Art Wall Paper Company as plaintiff against the petitioner 
and a number ot other insurance companies. Petition denied. 

It is here shown that the Art Wall Paper Company, an Illinois corporation, 
with a plant in operation in the city of Chicago, carried some $80,000 of insurance 
against fire loss in a large number of insurance companies; that on November 2, 
1927, the building and property of the insured were destroyed by fire. 

On April 14, 1928, the said Art Wall Paper Company caused summons to be 
served on the commissioner of insurance of this state as the statutory agent for 
the insurance companies named as defendants in said summons, which was entitled 
in the circuit court for Fond du Lac county. Of the more than 30 so named, all 
but one were foreign insurance companies duly licensed to do business in this 
state, and but two were companies organized under the laws of the state of 
Illinois. The combined amount of the respective policies of such named defend- 
ants aggregated about $69,000, out of the total of $80,000. 

On April 23d, upon affidavit of one of the Wisconsin counsel for the defend- 
ants, an alleged special appearance was made before the circuit court in effect 
asking the court to refrain from or refuse to entertain jurisdiction of said action, 
and the hearing of such petition was set for April 30th. 

On April 28th the Art Wall Paper Company obtained a license from the secre- 
tary of state under section 226.02, stats., permitting it to do business in this state, 
and on the same day garnishment proceedings were instituted against a number 
of state agents or representatives of the various named defendants who were 
claimed to be holding unremitted premiums due said companies. On the hearing 
on April 30th an affidavit was presented on behalf of the plaintiff Art Wall Paper 
Company to the effect that, under the law and practice in the state of Illinois, 
there cannot be a joinder in one action of several insurance companies as is per- 
mitted in this state under section 260.18, Stats., and that in the usual course of 
procedure in the courts of Illinois it would take about two years before an -action 
to recover on any such insurance policy could be tried. 

The petition was dismissed and on the same day a verified petition was made 
on behalf of the insurance companies for application to this court for a writ of 
prohibition which was issued May 4th. On May 14th a return and answer by the 
circuit judge was made and filed and the matter was submitted upon briefs. 

Shaw, Muskat & Sullivan, of Milwaukee, for petitioners. 

Richmond, Jackman, Wilkie & Toebaas, of Madison (Julius Moses, of Chi- 
cago, Ill., of counsel), for defendants. 

EscHWEILER, J. The grounds upon which the petitioners challenge the right to 
exercise or the propriety of exercising jurisdiction by the circuit court of Fond du 
Lac county in an action brought by an Illinois corporation, not then licensed to 
do business in this state, against several insurance companies not organized under 
the laws of this state, but licensed under section 201.38, Stats., to do business here, 
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to recover on policies of fire insurance taken out by the plaintiff, an Illinois cor- 
poration, upon its property there, are in substance these two: (1) That the statute 
(section 201.38 (2) under which such foreign insurance companies licensed to do 
business here make the commissioner of insurance their agent for the service of 
process upon them, is not applicable here; and (2) that even if such service be 
valid, nevertheless, and on the grounds of public policy, such a foreign plaintiff 
éhould not be permitted to use the courts of this state at the consequent expense 
to its taxpayers and the possible interference with or delay to their lawsuits to 
prosecute here a cause of action based upon an alleged breach of contract and 
for which cause such foreign corporation can obtain relief in the courts of Illinois. 

There is no claim made that any of the defendants so sought to be brought 
within the jurisdiction of our courts is in an unsound financial condition or has 
not adequate assets to meet the claims of the assured if sued in the state of Illinois. 
All of the insurance companies named in the summons, other than one, have com- 
plied with the provisions of section 201.38 found in chapter 201 regulating insurance 
corporations; the material provisions on the question here presented, being (b) of 
subsection (2) thereof, providing: 

“Such insurer [i, e., foreign insurance corporation] shall also appoint, in writing 
the commissioner of insurance and his successors in office to be its true and lawful 
attorney upon whom all legal process in any action or proceeding against it may 
be served, and in such writing shall agree that any legal process against it which 
is served on said attorney shall be of the same legal force and validity as if served 
on the insurer, and that such authority shall continue in force so long as there is 
any hability outstanding against the insurer in this state, whether the license of such 
insurer to do business in this state shall remain in force or shall be revoked or 
otherunse terminated.” (The italics are ours.) 

And also: 

“(c) Service upon such attorney shall be deemed sufficient service for all pur- 
poses upon the principal, and shall be as effectual for all purposes as though made 
upon a corporation or other insurer existing under the laws of this state.” 

In connection with this statute the petitioners call attention to certain provi- 
sions found in chapter 262, entitled “Manner of Commencing Civil Actions,” and 
particularly section 262.09, providing that actions against corporations shall be com- 
menced in the same manner as personal actions against natural persons, and: 

“(9) If against any insurance corporation not organized under the laws of this 
state, to the agent or attorney thereof having authority therefor by appointment 
under the provisions of section 201.38 [supra],” 

—and providing further that it may be served on any agent soliciting, transmitting 
applications for, collecting or receiving premiums, adjusting, settling, or paying 
losses for such a company, etc. 

In the same section 262.09 is also found: 


“(13) If against any other foreign corporation, to any such officer being with- 
in the state, or to any agent having charge of or conducting any business therefor 
in this state, or any trustee or assignee of such corporation, or upon the secretary 
of state, as provided in section 226.02. But such service can be made upon a for- 
eign corporation only either when it has property within the state or the cause of 
action arose therein, or the cause of action exists in favor of a resident of the 
state, and upon the secretary of state only when the cause of action arises out of 
business transacted in this state or when the defendant has property therein.” 

It is now argued that considering the above-quoted statutes together there 
should be read out of them a declaration that it is the public policy of this state 
that all foreign corporations, including foreign insurance corporations, are only to 
be subject to service upon the commissioner of insurance as the authorized agent 
of the insurance corporations and the secretary of state as to all other foreign 
corporations only, when, as is expressly declared in the statutory provisions last 
above quoted, it either has property within the state, or the cause of action arose 
therein or exists in favor of the resident of a state, and that it should be held that 
such express limitation so found in section 262.09 (13), supra, should apply in logic 
and reason, if not by express language, to a situation such as is here presented, 
where the plaintiff is a nonresident, and the cause of action arose without the state, 


and in no wise concerns any property of the defendants within the state, and that, 
therefore, there was here no valid service of process. 
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[1] Under the broad and general power that each state has of prescribing the 
conditions upon which any foreign corporation may be permitted to come within 
the borders of the state to transact business, the state has the undoubted power to 
prescribe the conditions under which foreign insurance companies may be permit- 
ted to do business here, and even though such conditions are different than those 
prescribed as to foreign corporations engaged in other lines of business. 

[2} That the business of life and fire insurance as it is being carried on at the 
present day and for many years past is so charged with the public interest that it 
is subject to reasonable state regulations is beyond question. Fire Dept. of Mil- 
waukee v. Helfenstein, 16 Wis. 136, 140; Swing v. Western Lumber Co., 205 U. S. 
275, 278, 27 S. Ct. 497, 51 L. Ed. 799; note, 49 A. L. R. p. 740. 

It is also held by the United States Supreme Court that the proper leaning in 
cases of doubt should require a holding that such statutes regulating service on for- 
eign corporations is not intended to apply to causes of action not arising in the 
business done by such corporations in the particular state. Missouri P. R. Co. v. 
Clarendon Boat Oar Co., 257 U, S. 533, 535, 42 S. Ct. 210, 66 L. Ed. 354, and cases 
there cited. 

[3] But where, as here, we have a special law relating to insurance corporations, 
both domestic and foreign (chapter 201), and where, as shown by the above-cited 
statutes, the foreign insurance corporation desiring to do business as such in this 
state must give its consent that service upon the commissioner of insurance shall 
be as effectual for all purposes as though made upon an insurance corporation ex- 
isting under the laws of this state, such statute (section 201.38 (2) (c) clearly 
puts the foreign insurance corporation outside of the general foreign corporation 
statutes (section 262.09 (13), supra. 

We therefore hold that such foreign insurance corporations are bound by their 
acceptance of such license to hold themselves amendable to the jurisdiction of our 
courts for a cause of action which may, no other provisions of law preventing, be 
properly brought against them for a cause of action arising outside of this state 
in favor of a person or corporation not a resident of this state or organized under 
its laws, and though the cause of action may not affect the property of such insur- 
ance corporation. A similar result was reached in State ex rel. v. Grimm, 239 Mo. 
139, 167, 143 S. W. 483, which is referred to in Penn. Fire Ins. Co. v. Gold Issue 
Min, Co., 243 U. S. 93, 37 S. Ct. 344, 61 L. Ed. 610, where a narrower question of 
statutory construction was presented. 

This makes it unnecessary to determine whether the garnishment proceedings 
instituted against the local agents of the respective defendants, having premiums in 
their hands due to such corporations, would of itself give validity to the service of 
the process. 

Decisions of other state courts based as they are upon statutes differing from 
ours in phraseology we do not deem necessary to discuss, though cited, such as 
Nat. Lib. Ins. Co. v. Trattner, 173 Ark. 480, 292 S. W. 677; Hunter v. Mut. Res. 
Life Ins. Co., 184 N. Y. 136, 76 N. E. 1072, 30 L. R. A. (N. S.) 677, 6 Ann. Cas. 
291; Chipman, Limited, v. Jeffrey Co., 251 U. S. 373, 40 S. Ct. 172, 64 L. Ed. 314. 
_ [4] The fact that the special provision in that section 201.38 (2) (a), providing 
for a forfeiture of the license in case such an insurance corporation removes or 
attempts to remove an action into the federal courts, is still retained therein, though 
undoubtedly nugatory and void, in view of the decision in Terral v. Burke Const. 
Co., 257 U. S. 529, 532, 42 S. Ct. 188, 66 L. Ed. 352, 21 A. L. R. 186, is immater- 
ial, for such invalid provision is clearly separate and distinct from the other condi- 


tions now being considered, and may be disregarded without affecting the other 
parts of the same section. 


There being here no.express statute forbidding the use of our courts for such 
a purpose, the question of the general power of a state to expressly close its forums 
to such outsiders is not now necessary for determination, or for us to consider 
such cases as Sioux Remedy Co. v. Cope, 235 U. S. 197, 203, 35 S. Ct. 57, 59 L. Ed. 


os — v. Supreme Lodge, 252 U. S. 411, 40 S. Ct. 371, 64 L. Ed. 638, 10 A. 


On the second point above stated the petitioners assert that this court should 
restrain the circuit court from assuming jurisdiction and proceeding to trial of the 
action so commenced, on the ground that the plaintiff, being a foreign corporation, 
shotld be denied, on the broad ground of public policy, what as to it, as it here as- 





774 The Insurance Law Journal, Vol. 71 [Oct., 1928 


serted, is at most a mere privilege or favor; namely, permiésion to resort to our 
courts for settlement of controversies not arising within this state, or in favor of a 
resident, and not concerning property within its borders. Had this suit been insti- 
tuted by a nonresident individual insurer under a similar situation as to the insur- 
ance contracts and insured property, the courts of this state could not be closed to 
such a plaintiff any more than to a resident citizen of this state by .the compelling 
force of section 2, art. 4, U. S. Const. providing: 


“Citizens of each state shall be entitled.to all privileges and immunities of citi- 
zens in the several states.” Blake v, McClung, 172 U. S. 239, 256, 19 S. Ct. 165, 168, 
43 L. Ed. 432; Herrmann v. Franklin Ice Cream Co., 114 Neb. 468, 208 N. W. 141. 


This constitutional provision, however, has by a long line of decisions been held 
as not applying to corporations. Paul v. Virginia, 8 Wall. 168, 177, 19 L. Ed. 357, 
as limited, however, in Barron vy. Burnside, 121 U, S. 186, 197, 200, 7 S. Ct. 931, 30 
L. Ed. 915; Blake v. McClung, 172 U. S. 239, 258, supra; Waters-Pierce Oil Co. v. 
Texas, 177 U. S. 28, 45, 20 S. Ct. 518, 44 L. Ed. 657; Hemphill v. Orloff, 275 U. S. 
—, 48 S. Ct. 577, 72 L. Ed. —, decided June 4, 1928. And so it has been held that 
a corporation is not a citizen as that word is used in the Fourteenth Amendment, 
United States Constitution (Liberty Warehouse Co. v. Burley Tobacco Growers’ Co., 
275 U. S—, 48 S. Ct. 291, 294, 72 L. Ed—; Selover Bates & Co. v. Walsh, 226 U. 
S. 112, 126, 33 S. Ct. 69, 57 L. Ed. 146), although it has been consistently held since 
the adoption of that amendment in 1868 that the guaranties therein as to due pro- 
cess and equal protection of the laws are for corporations as well as individuals 
(Kiley v. C., M. & St. P. Ry. Co. 138 Wis. 215, 219, 119 N. W. 309, 120 N. W. 
756; N. W. Mut. Life Ins. Co. v. State, 163 Wis. 484, 490, 155 N. W. 609, 158 N. W. 
329; Nekoosa-Edwards P. Co. v. News Pub. Co., 174 Wis. 107, 114, 182 N. W. 919; 
Bethlehem Motor Corp. v. Flynt, 256 U. S. 421, 424, 41 S. Ct. 571, 65 L. Ed. 1029; 
Terral v. Burke Const. Co., 257 U. S. 529, 532, 42 S. Ct. 188, 66 L. Ed. 352, 21 A. L. 
R. 186; Pierce v. Society of Sisters, 268 U. S. 510, 535, 45 S. Ct. 571, 69 L. Ed. 
1070, 39 A. L. R. 468; Frost Trucking Co. v. R. R. Com., 271 U. S. 583, 594, 46 
S. Ct. 605, 70 L. Ed. 1101, 47 A. L. R. 457; Hanover Ins. Co, v. Carr, 272 U. S. 
494, 510, 47 S. Ct. 179, 71 L. Ed. 372, 49 A. L. R. 713; Power Co. v. Saunders, 274 
U. S. 490, 493, 47 S. Ct. 678, 71 L. Ed. 1165; Wuchter v. Pizzutti, 275 U. S—, 48 
S. Ct. 259, 72 L. Ed—). That the meaning to be given to the word “citizen” may or 
may not include corporations is often dependent upon the context of the law .where 
it is found is illustrated in Swiss Ins. Co. v. Miller, 267 U. S. 42, 46 45 S. Ct. 213, 
69 L. Ed. 504. 


Had this action therefore been brought by an individual after an assignment to 
him of the causes of action herein asserted, though such assignment were but for the 
purpose of collection, he would be, under our statute (section 260.13), the real party 
in interest by whom an action can be properly maintained (where at least such an 
assignment does not cut off proper defenses), as has been held in Chase v. Dodge, 
111 Wis. 70, 72, 86 N. W. 548; Brossard v. Williams, 114 Wis. 89, 90, 89 N. W. 
832; Hankwitz v.*Barrett, 143 Wis. 639, 643, 128 N. W. 430; Opitz v. Karel, 118 
Wis. 527, 531, 95 N. W. 948, 62 L. R. A. 982, 99 Am, St. Rep. 1004; Oconto Cham- 
bers of Com. v. Grandall, 175 Wis. 447, 449, 185 N. W. 544. 


If, therefore, by the mere formality of an assignment of the several causes of 
action for the fire loss by the insured corporation to an individual, and he, clothed 
with the assignments merely, had sued these defendants, petitioners here, our courts 
would, by force of the United States Constitution, have to be as open to him as to 
an individual resident, the question is then presented whether the public policy of 
this state requires that, for lack of such formality and solely because the plaintiff 
is a foreign corporation, this suit should be dismissed. 

Section 226.11 (formerly section 3207 [St. 1921]) which has been in force since 
chapter 113, Rev. St. 1849, provides: 

“226.11. Suits by and Against Foreign; Exception. A corporation created by 
or under the laws of any other state or country or of the United States may prose- 
cute or defend an action or proceeding in the courts of this state in the same man- 
ner as corporations created under the laws of this state, except as otherwise spec- 
ially prescribed by law. But such foreign corporation cannot maintain an action 
founded upon an act or upon any liability or obligation, express or implied, arising 
out of, or made, or entered into in consideration of any act which the laws of this 
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state forbid a corporation or any association of individuals to do, without express 
authority of law.” 

While by its language this provision is not mandatory, yet the rule there de- 
clared has been repeatedly held by this court ample warrant for the granting of the 
privilege of using our courts to settle disputes between outsiders concerning rights 
claimed as arising from breach of contract. Conn. Mut. Life Ins. Co. v. Cross, 18 
Wis. 109, 112; Charter Oak Life Ins. Co. v. Sawyer, 44 Wis. 387, 388; Chicago T. 
& T. Co. v, Bashford, 120 Wis. 281, 284, 97 N. W. 940; Am. Food Prod. Co. v. 
Am. M. Co., 151 Wis. 385, 396, 138 N. W. 1123. It may maintain the ex delicto ac- 
tion of replevin for its property, though without license to do business here. Buck- 
ingham Radio Corp. v. Persion F. Co., 191 Wis. 391, 394, 211 N, W. 269. 

This section was expressly referred to as a ground for our refusing to restrain 
a circuit court from proceeding with litigation involving a foreign cause of action 
between foreign corporations in State ex rel. Sloan Seed Co. v. Wickham, 184 Wis. 
74, 76, 198 N. W. 594. It was not cited to us by counsel or mentioned in the case 
of State ex rel. Goldwyn Corp. v. Gehrz, 181 Wis, 238, 194 N. W. 418, where this 
court denied to the plaintiff, a foreign noncomplying corporation, the right to fur- 
ther proceed in the circuit court against a defendant foreign corporation for dam- 
ages arising out of the leasing and occupancy of real estate in the city of New 
York. In Petition of Inland Steel Co., 174 Wis. 140, 182 N. W. 917, the circuit 
court for Douglas county was restrained by writ from this court from proceeding 
further in an action brought by a nonresident individual plaintiff against a Minne- 
sota corporation for a cause of action accruing in that state, but the record there 
disclosed that there had not been a proper statutory service of process. 

The possible distinction between the right or privilege of a nonresident to re- 
sort to the courts of another state for redress where the cause of action is passed 
upon an alleged breach of contract as distinguished from one claiming damages for 
a tort is not necessary to here consider. The subject is discussed in Gregonis v. 
P.& R. Coal & Iron Co., 235 N. Y_ 152, 160, 139 N. E. 223, 32 A. L. R. 1, and note, 
p. 6; Murnan v. Wabash Ry. Co., 246 N. Y. 244, 248, 158 N. E. 508. 

[5] It is not necessary for us now and here to determine whether under the 
statute (section 226.11) above quoted and our former decisions the Illinois corpora- 
tion, plaintiff below, had an absolute right to use our courts for the trial of the 
issues with the foreign insurance corporations concerning its Illinois contracts and 
the \breach thereof in Illinois, or whether it is a mere privilege that it is within 
judicial discretion to allow or deny. It is sufficient for the disposition of this peti- 
tion to hold, as we do, that we find no abuse of judicial discretion in the enter- 
taining of the lawsuit in the circuit court of Fond du Lac county, eventhough such 
question is one merely of privilege, and the exercise of judicial discretion concern- 
ing it, and therefore that the application here by the defendant foreign insurance 
companies must be denied. 


Petition for writ of prohibition denied. 
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MARINE 


ROCKWOOD CO. v. NORTHWESTERN FIRE & MARINE INS. CO 
District Court, E. D. New York. May 4, 1928. 
No. 2976. 
26 Federal Reporter (2d) 824. 

1. INSURANCE—BURDEN OF PROVING THAT LOSS OCCURRED BY 
PERILS OF SEA, AND THAT IT HAD COMPLIED WITH MARINE 
POLICY, HELD ON INSURED. 

In action on marine insurance policy, burden of proving its allegation that loss 
occurred by perils of the sea, and that it had duly compiled with terms and condi- 
tions of policy, was on insured. 

(For other cases, see Insurance, Dec. Dig. § 646[2, 6].) 


2. INSURANCE—THAT MARINE INSURER, DENYING DAMAGE RE- 
SULTED FROM PERILS OF SEA, PLEADED SEPARATE DEFENSES, 
HELD NOT TO SHIFT BURDEN OF PROOF TO IT 
Where marine insurer denied that damage to cargo resulted by reason of perils 

of sea, as alleged by insured or that loss was one covered by marine policy, its 

further pleading of eight separate defenses, which in effect amplified its general 
denial, held not te cause burden of proof to shift from insured to it, as respects 
oe that loss was occasioned by perils of the sea, and that loss was covered by 
policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


3. INSURANCE—PLAINTIFF HELD NOT ENTITLED TO BILL OF PAR- 
TICULARS RESPECTING DEFENSES MERELY POINTING OUT 
PARTICULAR MARINE POLICY CLAUSES VIOLATED (CIVIL PRAC- 
TICE ACT N. Y. § 247). 

Under Civil Practice Act N. Y. § 247, providing for bills of particulars, and 
making the only penalty for failure to deliver bill of particulars when ordered the 
preclusion of evidence on affirmative allegations respecting which particulars have 
not been delivered, plaintiff, suing on marine policy, was not entitled to bill of 
particulars respecting insurer’s defenses, which were not affirmative, but permis- 
sive, and merely pointed out particular policy clauses violated. 

(For other cases, see Insurance, Dec. Dig. § 644.) 

At Law. Action by the Rockwood Company against the Northwestern Fire & 
Marine Insurance Company. On plaintiff’s motion to compel defendant to give a 
bill of particulars of its several defenses. Motion denied. 

Herman Goldman, of New York City, for plaintiff. 

William F. Purdy, of New York City, for defendant. 

CAMPBELL, District Judge. This is a motion made by the plaintiff to compel the 
defendant to give a bill of particulars of its several defenses. The plaintiff is 
suing on a policy of marine insurance covering a certain cargo of merchandise which 
which was laden on board of lighter George. The cargo suffered damage, and 
the plaintiff alleges that this damage was caused by perils of the sea, and that such 
loss is covered by the policy of insurance issued by the defendant. 

[1] The burden of proof in this action is upon the plaintiff to show that the loss 
occurred by perils of the sea, and that he has duly complied with the terms and con- 
ditions of the policy. Swan v. Union Insurance Co., 3 Wheat. 168, 4 L. Ed. 361; 
Richelieu Nav. Co. v. Boston Ins. Co., 136 U. S. 408, 10 S. Ct. 934, 34 L. Ed. 398; 
Bullard v. Roger Williams Ins. Co., Fed. Cas. No. 2122; Fireman’s Fund Ins. Co 
vy. Compania De Navegacion, Interior, §. A. (C. C. A.) 19 F. (2d) 493. 


[2] The defendant has by its answer denied that the loss resulted by reason 
of a peril of the sea, as alleged by the plaintiff, and further that the loss is one 
covered by the policy of insurance, and might well have stopped there; but, in ad- 
dition, by pleading eight separate defenses it has amplified what was in effect its 
general denial, and in so doing it did not cause the burden of proof to shift to its 
shoulders, and relieve the plaintiff of his burden of proving that the loss was oc- 
casioned by perils of the sea, and that such loss is covered by the policy of insur- 
ance. 


[3] The defenses separately pleaded by the defendant are not affirmative, but 
permissive, and simply point out to the plaintiff the particular clauses of the policy 
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which defendant has violated; therefore the plaintiff is not entitled to particulars. 
Van Derwerken v. Polachek, 205 App. Div. 847, 198 N. Y. S. 954. Section 247 oi 
the Civil Practice Act reads as follows: 

“Upon application in any case, the court, or a judge authorized to make an order 
in the action, upon notice, may direct a bill of the particulars of the claim of either 
party to be delivered to the adverse party, and in case of default the court shall 
preclude him from giving evidence of the part or parts of his affirmative allegation 
of which particulars have not been delivered.” 

This is the section under which applications for bills of particulars must be 
made by the statutes of the state of New York, and it is evident that it was not the 
intention to require a bill of particulars for permissive, but only for affirmative, de- 
fenses, generally counterclaims, because the only penalty for a failure to deliver a 
bill of particulars when ordered is to preclude the giving of evidence of the part or 
parts of the affirmative allegations of which particulars have not been delivered. 

Union Insurance Co. v. Smith, 124 U. S. 405, 8 S. Ct. 354, 31 L. Ed. 497, cited 
by plaintiff's counsel, is not in point, and a reading of the whole opinion shows the 
holding to have been contrary to what would appear from the portion cited. Amer- 
ican Merchant Marine Ins. Co. v. Liberty S. & G. Co. (C. C. A.) 282 F. 514, Nome 
Beach Ligtherage & Transp. Co. v. Munich Assur. Co. (C. C.) 123 F. 820, Earnmoor 
y. California Ins. Co. (D. C.) 40 F. 847, Guy v. Citizens’ Ins. Co. (D. C.) 30 F. 
695, and Adderly v. American Mutual Ins. Co. of Baltimore, Fed. Cas. No. 75, cited 
by plaintiff's counsel, are not in point; they do not relate to bills of particulars, but 
simply hold, as does Fireman’s Fund Ins. Co. v. Globe Nav. Co. (C. C. A.) 236 F. 
618, 623: “The burden of proving that a vessel is unseaworthy lies upon the insur- 
ance company. The presumption of law is that every vessel is seaworthy until the 
contrary is proved.” There is no allegation of unseaworthiness in the case at bar. 

[4] The allegations of the separate defenses in the answer in the case at bar 
seem to differ somewhat in form from those in Goldberg v. National Surety Co., 
18 App. Div. 516, 174 N. Y. S. 562. The allegations of the special defenses in the 
answer in the case at bar differ greatly from those in Cunard v. Francklyn, 111 N. 
Y. 511, 19 N. E. 92, and in my opinion those cases are distinguishable. But, even 
if I felt that plaintiff was entitled to any particulars of the defendant’s defense, 
which I do not, I would deny this motion in the exercise of discretion, because 
the particulars demanded go far beyond any to which plaintiff could be entitled, 
and represent a fishing excursion for the defendant’s evidence, and in fact the sep- 
arate defenses are in reality a bill of particulars) of the clauses of the policy of in- 
surance which defendant contends defeat plaintiff’s claim of coverage, or with which 
plaintiff has failed to comply. The granting of the bill rests in the discretion of 
the court. Cunard vy. Francklyn, supra. . 

Motion denied. 
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ACCIDENT 


KENNEDY v. MARYLAND eee CO. OF BALTIMORE, MD. 
(No. 1678.) 
District Court, W. D. Louisiana, Monroe Division. February 28, 1928. 
26 Federal Reporter (2d) 501. 

1. INSURANCE—DOUBT AS TO LANGUAGE USED IN INSURANCE POL- 

ICY IS TO BE CONSTRUED STRONGLY AGAINST INSURER. 

In case of doubt as to language employed in insurance policy, doubt is construed 
more strongly against insurer, by whom presumably it was written. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—AUTOMOBILE PASSENGER, INJURED BY GRAVEL 
THROWN BY PASSING AUTOMOBILE, WHILE ASSISTING IN 
CHANGING TIRE, HELD ENGAGED IN “REPAIRING OR ADJUSTING 
AUTOMOBILE,” WITHIN ACCIDENT POLICY. 

Passenger in automobile, alighting for purpose of removing flat tire and sub- 
stituting spare, and struck by rock or other missile when another car driven in 
opposite direction passed, resulting in loss of sight of such eye, held engaged in 
“repairing or adjusting some part of automobile,” within meaning of accident policy 
insuring against injuries caused through accidental means while operating, riding 
in, demonstrating, adjusting, repairing, or cranking an automobile. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


4. INSURANCE—INSURER, REASONABLY DISPUTING RIGHT OF IN- 
SURED TO RECOVER UNDER ACCIDENT POLICY, HELD NOT 
SUBJECT TO PENALTY OF STATE LAW (ACT LA. NO. 310 OF 1910). 
Insurer’s denial of recovery, under accident policy insuring holder against 

accidental injuries while operating, riding in, demonstrating, adjusting, repairing, 

or cranking an automobile, held not to justfy imposition of penalty, under Act La. 

No. 310 of 1910, where dispute arose over question relative to whether injury to 

automobile passenger from rock thrown by passing car while he was engaged in 

changing tire was within terms of policy, since litigants are entitled to have rights 
determined in court, if there is reasonable room for difference of opinion. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

At Law. Suit by John E. Kennedy against the Maryland Casualty Company 
of Baltimore, Md. Decree for plaintiff. 

Shotwell & Brown, of Monroe, La., for plaintiff. 

Geo. Wesley Smith, of Rayville, La., for defendant. 

Dawkins, District Judge. Plaintiff brought this suit in the state court upon a 
policy of accident insurance for the loss of an eye, alleged to have been suffered 
under circumstances contemplated by the terms of the policy. The case was removed 
to this court upon the ground of diverse citizenship. The matter has been sub- 
mitted to the court upon written waiver of the jury. 

The facts, as the court finds them to be, are as follows: Plaintiff was a pas- 
senger or guest in an automobile owned and driven by one Fletcher. A tire blew 
out, and the two alighted for the purpose of removing it and substituting the spare 
tire carried at the rear. Plaintiff began taking the lugs off the wheel, and Fletcher 
went to the rear to detach the spare tire. It was discovered that the latter was 
also deflated, and it became necessary to repair or place in the casing an inner 
tube. While this was being done another car, driven in the opposite direction, 
passed on the gravel road, and its wheels threw gravel over plaintiff and Fletcher; 
a rock or other missile striking plaintiff in the left eye and putting it out. It is 
not disputed that the eye was destroyed. There is some controversy as to whether 
plaintiff, at the exact moment, was actually doing anything towards repairing or 
changing the tire, or was merely stooping down, talking to Fletcher. He was 
facing the road, while Fletcher’s back was in that direction. However, for the 
purposes of this case, I think it immaterial to find whether he was actually engaged 
in that work at the time or not. 

The policy insures its holder “against loss resulting from bodily injuries effected 
directly and independently of all other causes through accidental means and sus- 
tained: A. While operating, ridii.g in, demonstrating, adjusting, repairing or crank- 
ing an automobile. * * * ” y 

[1-3] The language thu. use’ is t. be interpreted so as to ascertain the 
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reasonable meaning of the parties, and of course, in case of doubt, is to be con- 
strued more strongly against the defendant, by whom, presumably, it was written. 
[ do not believe that it should be given such narrow meaning as, for instance, 
if the owner, Fletcher, had been driving alone, and had gotten out to change the 
tire, and while so doing had been injured as the plaintiff was, he could not recover, 
unless at the time he was physically in the act of “repairing” or “adjusting” some 
part of the automobile. I think he would be so engaged from the time he com- 
menced until he finished, even though for a moment he might not actually be 
applying the patch to the tube or screwing the lugs upon-the wheel, provided the 
pauses were no more than would ordinarily occur in the doing of such work. 

It would seem that the crucial question is: Was such an injury as the one 
received in this instance reasonably within the meaning and contemplation of the 
terms of the policy? I think a fair construction would include any injury that 
was incident or which might reasonably be expected to arise from the doing of 
any of the things named in the policy, and occurring “while operating, driving, 
riding in, demonstrating, adjusting, repairing, etc., of an automobile.” And right 
here I may say that in my opinion the character of work being done at the time 
was within the contemplation of the policy, either when considered as “repairing” 
or “adjusting” the automobile. As suggested by counsel for defendant, [ think 
there would undoubtedly have been liability if the plaintiff had injured his hand 
in the process of removing the tire or if the handle of a jack, for example, had 
sprung up and struck him in the eye. On the other hand, I hardly think it could 
be contended that he would be entitled to recover if he had been struck by a tree 
falling from the roadside, by lightning, or if some one hunting on the roadside had 
accidentally shot him. At the same time, if, while so engaged, he had beeen struck 
by a passing automobile, it does seem to me that he could recover. 

It must be observed that the policy does not say that he shall be indemnified 
for injuries received “from” or “in” the operating, etc., of a machine, but instead 
the word “while” is employed, and which is the same as to say “during” such time. 
It occurs to me that, as a matter of common knowledge, people have been injured 
by passing cars while repairing a machine or removing a flat tire on the side next 
to traffic, and that this is one of the risks incident to the use of an automobile upon 
the highways. If this be true, then in this state, where the policy was to have 
effect, it is also well known that more than 95 per cent. of the main highways are 
built of gravel, and any one who has driven over them knows that a machine moving 
at a rapid rate has a tendency by the weight and pressure of the oval shaped tires, 
to throw gravel to either side of the road, as well as ahead and behind. If the 
danger of being struck by a passing machine is one incident to the repairing of an 
automobile upon the highway, then I can see no reason why the known effects upon 
the gravel are not also reasonably to be anticipated. 

Would any one contend that if, instead of the circumstances of this case, such 
a passing car had thrown gravel against the windshield, as sometimes happens, and 
either the shattered glass or a rock had injured plaintiff’s eye, as was done here, 
and while he was riding in the car, that he could not recover? I think not. I 
decline to hold his right to recover to the narrow issue of fact as to whether he 
was actually assisting in placing the tube in the casing or turning the lug upon the 
wheel. I think he was engaged in “repairing” or “adjusting” some part of the 
automobile, and that the injury was one arising within the reasonable intendment 
of the policy. It was, as heretofore stated, presumably written by defendant, and, 
if it had wished to restrict its liability further, it could have done so. 

It is argued that this was a very cheap and limited policy, the premium being 
only $10. So it was, but the language used is, I think, fairly construed, susceptible 
of a meaning broad enough to cover this case. 


[4] I think the circumstances such as not to justify the imposition of the 
penalties provided by the Louisiana statute. Act 310 of 1910. So far as I am 
aware, this clause has not been construed in a case similar to the one in hand, and 
neither counsel have cited any case approximating it. Litigants are entitled to come 
into court to have their rights determined, where there is any reasonable room 
for a difference of opinion. My conclusion is that plaintiff should have judgment 
for one-third of the principal sum of $5,000, as provided by the policy. 

A decree may be presented, and rulings upon the requested findings of fact 
and law will be noted at that time. 
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GREAT AMERICAN CASUALTY CO. v. WILLIAMS. (No. 397.) 
Supreme Court of Arkansas. April 23, 1928. 
Rehearing Denied July 9, 1928. 
7 Southwestern Reporter (2d) 775. 

1. INSURANCE—INJURY FROM FALLING OF HAMMER FROM MaA- 
CHINE ON FOOT OF INSURED REPAIRING MACHINE HELD 
CAUSED BY “CONTACT WITH AND WHILE OPERATING Ma- 
CHINE,” WITHIN ACCIDENT POLICY. 

Under indemnity policy covering accidental injury while engaged in farming 
by actual contact with binding machine, repairing and readjustment of machine was 
necessarily done as part of its operation, and injury from falling of sledge-hammer 
out of seat of machine on foot of insured while repairing machine held caused by 
actual “contact with and while operating machine,” though hammer was no part of 
machine. 

(For other cases, see Insurance, Dec. Dig. § 453.) 


2. INSURANCE—INSURED RECOVERING WEEKLY INDEMNITY FOR 
TOTAL DISABILITY UNDER ACCIDENT POLICY COULD NOT RE- 
COVER INDEMNITY FOR TIME SPENT IN HOSPITAL UNDER AN- 
OTHER PROVISION UNDER TERMS OF POLICY. 

Under accident policy providing that no recovery may be had under more than 
one provision thereof and limiting recovery for hospital benefits to confinement 
resulting from injury by accident for which no other indemnity is provided, insured 
recovering weekly indemnity for total loss of time under one provision of policy 
was not entitled to recover ‘or time spent in hospital under another provision. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

INSURANCE—DOUBT ON MEANING OF LANGUAGE IN ACCIDENT 

POLICY PREPARED BY INSURER MUST BE CONSTRUED STRICT- 

LY AGAINST INSURER. 

Where accident policy was prepared by insurer and purported to prov ide weekly 
indemnity for injuries resulting from hazards insured against, any doubt as to 
meaning of language employed in policy must be construed strictly ees insurer 
and favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—INSURER CANNOT ESCAPE LIABILITY UNDER ACCI- 
DENT POLICY FOR INJURY FROM HAZARD EXPRESSLY INSURED 
AGAINST BY EXCEPTIONS AND AMBIGUOUS PROVISIONS. 
Under indemnity policy for accidental injury providing weekly indemnity for 

injuries and specifically providing for certain injuries, insurer could not escape 

liability for payment of weekly indemnity provided for actual injuries resulting 
from hazards expressly insured against by numerous exceptions and contradictory 
and ambiguous provisions. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from Circuit Court, Lonoke County; W. J. Waggoner, Judge. 

Action by Willard A. Williams against the Great American Casualty Company. 
Judgment for plaintiff, and defendant appeals. Modified and affirmed on con- 
— that plaintiff enter a remittitur, otherwise, reversed and remanded for new 
tria 

Trimble & Trimble, of Lonoke, for appellant. 

Chas. A. Walls, of Lonoke, for appellee. 

Kirsy, J. This appeal is prosecuted from a judgment of recovery of benefits 
or indemnities under an accident insurance policy. 

The policy provides indemnity for accidental injury to insured “while actively 


engaged in farming by actual contact with and while operating a threshing, mowing, 
reaping, or binding machine, harrow, or plow.” 


Appellee was operating a binding machine harvesting rice, was down under 
it making some adjustments or repairs when a sledge-hammer in the seat fell off 
and struck his foot, so injuring it that he was taken to the hospital where his toe 


was amputated, and loss of 15 weeks’ time from total disability on account of the 
injury resulted. 


The policy is written in sections or divisions and contains many separate pro- 
visions, in one of which it is expressly provided: 
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“No recovery may be had under more than one of the provisions hereof, and 
in no event shall the company be liable for more than one of the specific losses 
named herein.” 

Appellee alleged the right to recover on one of the provisions for the weekly 
indemnity of $25 for total loss of time during 15 weeks, under another provision 
for payment of certain weekly indemnity for time spent in the hospital on account 
of the accident, not to exceed 4 weeks, and for $10 damages for the specific loss 
of his toe. 

Appellant filed general and special demurrers to each clause of the complaint 
alleging the right to recovery all of which were overruled; denied any liability 
for the injury at all; and alleged that claiming the payment of the specific loss or 
indemnity in any one provision of the policy precluded a recovery on every other 
provision thereof. 

Appellant requested an instruction for a directed verdict, which was refused, 
and the court found in favor of the appellee for $10 for loss of large toe, $25 per 
week for 15 consecutive weeks for lost time for total disablement, $375, and $25 per 
per week for 3 consecutive weeks and a fractional part of a week during which 
appellee was confined in the hospital, $82.14; and from the judgment rendered 
in the aggregate, $467.14, this appeal is prosecuted. 

Appellant insists, first, that the accidental injury was not covered by the terms 
of the policy, claiming that the injury was not shown to have resulted from actual 
contact with the binding machine while operating it. 

{1] The repairing or readjustment of the machine was necessarily done a6 a 
part of its operation and the accidental injury resulting from the falling of the 
sledge-hammer out of the seat on the binder, where it was carried for use in repair- 
ing the machine, on the foot of appellee while he was so engaged, was necessarily 
caused by actual contact with and while operating the binding machine, notwsth- 
standing it resulted from the falling of the hammer carried for making such 
repairs which was no part of such machine. 

[2] It is further insisted that under the express terms of the policy appellant 
was not entitled to recover under more than one of its provisions, and especially 
that he could not recover indemnity for the time spent in the hospital for treatment 
of the injury and amputation of his toe, since in the clause of the policy making 
provision for payment of hospital benefits it is expressly provided: 

“Where such confinement results from injury caused by any accident in or 

out of business for which no other indemnity is provided by the policy,” ete. 
_ We think this contention must be sustained since provision in the policy is made 
for payment of a weekly indemnity for loss of time for total disablement caused by 
accidental injury and also for the specific loss of the toe resulting therefrom, and 
the court erred in holding otherwise. 

In the policy it is expressly stated, under the heading “Important” that it is 
a limited accident and sickness policy paying indemnity for loss of life, limb, sight, 
or time by accidental means, etc. 

It expressly provides that appellee is insured for the term of 1 year, subject 
to ithe provisions and limitations herein contained, against “the effects of bodily 
injuries caused directly, solely, and independently of all other causes, by external, 
violent, and accidental means,” etc. 

_ Under part 3 of the policy, a provision is made for payment of a weekly indem- 
nity of $25 for total disablement of the insured for not exceeding 15 consecutive 
weeks on account of any one accident; and under part 4, for specific losses for 
iracture of bone of the toe, $10, and also if the insured shall have more than one 
tracture of those designated, he must elect which one he prefers payment for, 
since the company is only bound to the payment for one of those specified. 

_ Appellant insists that, even though appellee was injured by coming in contact 
with the binding machine while engaged in operating it, one of the hazards expressly 
covered in the policy by clause 12 of part 2, he cannot recover the weekly indemnity 
provided for accidental injuries since it is not included in said part 3 of the policy 
which attempts to limit the payment of such weekly indemnity to injuries expressly 
covered by clauses 1 to 9 of part 2. 

_ _ [3} This policy was prepared by the insurer and purports to provide a weekly 
indemnity for injuries resulting from hazards insured against, and, where there 
is any doubt as to the meaning of the language employed, the policy must be 
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construed striotly against the insurer and favorably to the insured. Lincoln Reserve 
Life Ins. Co. v. Smith, 134 Ark. 245, 203 S. W. 698; Home Mutual Benefit Ass’n 
v. Mayfield, 142 Ark. 240, 218 S. W. 371; Eminent Household of Columbian Wood- 
men v. McCray, 156 Ark. 300, 247 S. W. 379; Benham v. American Central Life 
Ins. Co., 140 Ark. 612, 217 S. W. 462. 

{4} A reasonable construction of the terms-of the policy will not allow the 
insurer to escape liability for the payment of the weekly indemnity provided for 
accidental injuries resulting from a hazard expressly insured against by numerous 
exceptions and contradictory and ambiguous provisions. 

‘The court erred, as already said, however, in allowing a recovery of the hospital 
benefits, since under the plain terms of the policy no recovery can be had under 
more than one provision of tthe policy for the accidental injury and for one of 
the specific losses designated resulting therefrom. 

If the appellee will enter a remittitur within 10 days of the amount recovered 
for hospital benefits, $82.14, the judgment will be so modified and affirmed; other- 
wise it will be reversed and remanded for a new trial. It is so ordered. 


CONTINENTAL LIFE INS. CO. v. ARCHIBALD. (No. 13021.) 
Appellate Court of Indiana, in Banc. March 30, 1928. 
162 Northeastern Reporter 66. 


1. INSURANCE—COMPLAINT IN ACTION UNDER ACCIDENT INSUR- 
ANCE POLICY HELD DEMURRABLE IN NOT SHOWING THAT IN- 
SURED’S INJURY CAME WITHIN PROVISIONS OF POLICY. 
Complaint in action on accident insurance policy insuring against injury by 

wrecking or disablement of vehicle in which insured is riding or driving held bad 

as against demurrer, where it did not contain averments showing that plaintiff was 
injured by wrecking or disablement of vehicle in which she was riding. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

Enloe, J., dissenting. 

Appeal from Superior Court, Vigo County; Wm. Gleason, Judge. 

Action by Sarah A. Archibald against the Continental Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Beasley, Douthitt, Crawford & Beasley, of Terre Haute, for appellant. 

A. Z. Thomas and J. T. Walker, both of Terre Haute, for appellee. 

NicHois, J. Action by appellee to recover moneys alleged to be due on an 
accident insurance policy by reason of an alleged injury. The trial was by jury 
— in a verdict in favor of appellee in the sum of $150, from which this 
appeal. 

The errors relied upon for reversal are: (1) The court’s action in overruling 
appellant’s motion to make the complaint more specific; (2) in overruling appel- 
lant’s demurrer to the complaint; (3) in overruling appellant’s motion for judg- 
ment in its favor on special answers by the jury to interrogatories, notwithstanding 
the general verdict; and (4) in overruling appellant’s motion for a new trial. The 
complaint alleges in substance that on June 25, 1925, for a consideration, appellant 
issued a policy of insurance to appellee covering a term of 12 months, by the 
terms of which appellant promised payment of indemnity in the sum of $10 per 
week not exceeding 15 weeks in the event of certain accidental injury; that on 
August 23, 1925, about 8 p. m. and while said policy was in full force, appellee 
was riding in the rear seat of a motor-driven vehicle, an Overland touring car, 
being a private car and in private use; that while in said automobile as aforesaid, 
driving on a certain public highway, a Ford Truck heavily laden with coal ran 
into and collided with the said automobile in which appellee was riding, all without 
her fault; that as a result of said collision she was knocked from the rear seat 
over upon and against the back of the front seat of said automobile and thereby 
injured, the extent of the injuries being averred; that she has fully complied with 
the terms of said policy, and made demand for payment of her claim, which has 
on refused; and that there is due and unpaid the sum of $150. Prayer accord- 
ingly. 

The copy of policy, which is made an exhibit, contains the following: 

“In consideration of the payment of the premium and subject to the terms, 
conditions and limitations contained herein does hereby insure Sarah A. Archibald, 
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hereinafter called the insured, for a term of twelve months from the date hereof 
against death or disability resulting directly, independently and exclusively of all 
other causes from bodily injuries effected solely through external, violent and ac- 
cidental means and sustained by the injured in the manner following: 

“Part 1. By the wrecking or disablement of any private horse-drawn vehicle 
or motor-driven vehicle in which the insured is riding or driving, or by being ac- 
cidentally thrown from such vehicle or car. 

“Part 3. If the insured sustains injuries in any manner specified in part 1 (b), 
which shall not prove fatal or cause specified loss of members of the body, but shall 
immediately, continuously and wholly disable and prevent the insured from perform- 
ing each and every duty pertaining to any and every kind of business, labor or oc- 
cupation during the time of such disablement, the company will pay indemnity at 
the rate of ten dollars per week, but not exceeding fifteen consecutive weeks.” 

{1} Appellant first complains that the court committed reversible error in over- 
tuling its motion to make the complaint more specific, by stating therein facts to 
show specifically whether or not appellee’s injuries were the result of the wreck- 
ing or disablement of the vehicle in which she was riding, and by showing specifi- 
cally wherein there was any wrecking or disablement of such vehicle. But appel- 
lant was not harmed by this ruling of the trial court, for had the complaint con- 
tained these averments, and it might well have contained them, as hereinafter ap- 
pears by the evidence, the complaint would have then been good as against the de- 
murrer. Without such averment, the complaint, the substance of which is set out 
above, was clearly bad as against the demurrer, for the reason that it does not 
appear therein that appellee was injured by the wrecking or disablement of the 
vehicle in which she was riding, and it is only for injuries resulting from such cause 
for which appellant is liable under its insurance ‘contract. Had appellant stood 
upon its demurrer to the complaint, and appealed from the judgment of the court 
on its ruling on such demurrer, this court would have been compelled to reverse 
the judgment. But instead of taking this course, appellant filed its answer in general 
denial, and went to trial before a jury. It appears by the uncontradicted evidence, 
admitted without objection, that there was a “head-on” collision between the car 
in which appellee ‘was riding, which was a private or family car, and a Ford truck, 
by which appellee was thrown from the back seat in which she was riding, for- 
ward and across the front seat, thereby producing the injuries for which she seeks 
a recovery under the terms of the contract of insurance; that the front axle of 
the car was bent, the front wheels were thrown out of line, the spindle holding the 
wheel to the axle, and the tie rod were each bent. It further appears that after 
separating the car from the truck, the driver managed to turn it around and drive 
it back to the garage, a distance of about a mile and three quarters, requiring 30 
minutes’ time; that the car was almost unmanageable, and when near the garage, 
It stopped and had to be pushed into the building. It thus appears by the evidence 
that appellee was injured by the wrecking or disablement of a private motor-driven 
vehicle, and under the terms of her insurance contract she was entitled to recover. 

[2, 3] While we hold that the court erred in overruling the demurrer to the 
complaint, we must also determine whether such ruling, in view of the whole record, 
was prejudicial to appellant before we will reverse because of such error. It has 
been many times held by this court and the Supreme Court that if it affirmatively 
appear by the whole record that the erroneous ruling did not prejudice the adverse 
party, and that the cause was fairly tried and determined upon its merits, it is our 
duty to affirm regardless of the erroneous ruling. For a full discussion of this 
question, see the following authorities: Vulcan, etc., Co. v. Electro, etc, Co. 4 
Ind. App. 28, 99 N. E. 429, 100 N. E. 307; Crawfordsville Trust Co. v. Ramsey, 178 
Ind. 258, 98 N. E. 177; Indiana Life, etc., Co. v. Patterson, 55 Ind. App. 296, 103 
N. E. 817; Euler v. Euler, 55 Ind. App. 558, 102 N. E. 856; Pittsburg, etc., R. Co. 
v. Rushton (Ind. App.) 148 N. E. 337, 149 N. E. 652; Rowlett v. Cockrill (Ind. 
App.) 156 N. E. 181; Maryland, etc., Co. v. Harris (Ind. App.) 154 N. E. 36. 

There was no irreconcilable conflict between the answers to interrogatories and 
the general verdict, and the coyrt did not err in overruling appellant’s motion for 
judgment on such answers notwithstanding the general verdict. Nothing can be 


_— by further discussion of this question. The evidence is ample to sustain 
the verdict. 


Affirmed. 
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Dausman, J., absent. 

Enwor, J. I cannot give my assent to an affirmance of this case. In my opin- 
ion the complaint in this case was bad on demurrer, and the evidence is not of such 
a character that, on appeal, we can deem said complaint to have been amended. 
If the injuries sustained by ‘the appellee were such as were covered by said policy, 
then she was entitled to a judgment in her favor; otherwise not. This requires a 
consideration, first, of the terms of said policy, and, second, of the evidence intro- 
duced. By the terms of said policy she was protected during the life thereof 
against disability “resulting directly wndependently and exclusively of all other 
causes, from bodily injuries effected solely through external, violent and accidental 
means and sustained by the insured in the manner following: “Part 1. By the 
wrecking or disablement of any private horse-drawn vehicle or motor-driven vehi- 
cle, in which the insured is riding or driving, or by being accidentally thrown from 
such vehicle or car.” (Our italics.) 

The evidence offered in this case shows the following facts: The appellee was 
riding in the rear seat of an automobile; this machine came into collision, “head- 
on,” with another automobile: by the force of the collision the appellee was thrown 
violently against and across the front seat of the automobile in which she was rid- 
ing and thereby injured. 

As to the car in which appellee was riding, the testimony shows that as a re- 
sult of said collision the front axle thereof was sprung and bent, the radius rod 
was bent, and the spindle of one of the front wheels was bent and the front wheels 

“out of line.” 

We may concede that, technically, as a result of said collision, the automobile in 
which appellee was riding was, wrecked, but appellee certainly was not “thrown 
from” said car, and the questions remain: Was it the bending of the said front 
axle that caused her injury? Was it the bending of the radius rod that caused the 
injury? Was it the bending o* the spindle that caused the injury? Was it the com- 
bination of all of these that caused the injury? So far as the testimony is con- 
cerned these were the only parts of the car in which appellee was riding that were 
in any way injured, and, obviously, it cannot be said that the bending of either or 
all of these parts was the direct proximate cause of appellee’s injuries. She was 
injured, not by such wrecking of the car, but by the force of the impact of the two 
cars—the force of the collision—a hazard not covered by said policy. By its plain 
terms said policy covers only such injuries as are the direct and proximate result 
of the wrecking of a car. In my judgment this cause should be reversed. 


PENQUITE v. GENERAL ACCIDENT, FIRE & LIFE ASSUR. CORPORA- 
TION, Limited. (No. 28182.) 
Supreme Court of Kansas. July 7, 1928. 
268 Pacific Reporter 851. 
(Syllabus by the Court.) 

1. JUDGMENT—JUDGMENT DISMISSING ACTION ON DEMURRER, BE- 
CAUSE PETITION FAILED TO STATE SUFFICIENT FACTS, IS NOT 
RES TUDICATA, WHERE SUBSTANTIAL ALLEGATION IS ADDED. 
A judgment dismissing an action on demurrer because the petition does not 

state facts sufficient to constitute a cause of action is not res adjudicata or a bar 

to a subsequent judgment in the same cause of action where a substantial allegation 
has been added or an omitted one supplied by amendment to the petition by leave 
or court. 

(For other cases, see Judgment, Dec. Dig. § 572[2].) 

2. INSURANCE—INSUFFICIENCY OF NOTICE OF INJURY REQUIRED 
BY ACCIDENT POLICY HELD NOT DEFENSE, WHERE INSURER BY 
AUTHORIZED AGENT OFFERED TO PAY LOSS; INSURER’S OFFER 
TO PAY ALL OR PART OF LOSS ON ACCIDENT POLICY AMOUNTS 
TO WAIVER OF NOTICE OF INJURY. 

In an action on an accident insurance policy for an injury occasioned by an 
accident, insufficiency of the notice of the injury under the provision of the policy 
will not constitute a defense to the action, where the defendant by one of its au- 
thorized agents has offered to pay all or part of the loss. Such offer amounts to 
2 waiver of notice. 

For other cases, see Insurance, Dec. Dig. § 558[6].) 
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3. INSURANCE—INSURER IS NOT LIABLE UNDER ACCIDENT POLICY 
REQUIRING TOTAL AND CONTINUOUS DISABILITY, WHERE IN- 
SURED CONTINUED TO WORK NEARLY SEVEN MONTHS AFTER 
ACCIDENT WITH KNOWLEDGE OF INJURY. 

Where an accident policy provides that the company shall be liable for injur- 
ies which shall wholly and continuously disable and prevent the insured from date 
of accident from performing any and every kind of duty pertaining to his occupa- 
tion, and the party injured continues to work nearly seven months after the acci- 
dent, and at the time and immediately after the accident knew he had received an 
injury as a result of the accident, and at all times knew the pain and suffering he 
had was the result of the accident, there is no liability under the policy. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

Appeal from District Court, Sedgwick County, Division No. 4; Issac N. Wil- 
liams, Judge. 

Action by Elgin E. Penquite against the General Accident, Fire & Life Assur- 
ance Corporation, Limited. Judgment for plaintiff, and defendant appeals. Re- 
versed and remanded, with directions. 

Robert C. Foulston, W. E. Holmes, D. W. Eaton, George Siefkin, Sidney L. 
Foulston, and Lester L. Morris, all of Wichita, for appellant. 

V. Harris and M. P. Shearer, both of Wichita, for appellee. 

Hutcuison, J. This is an appeal from a verdict and judgment against the 
defendant on an accident insurance policy, wherein three points are especially raised 
on review: First, res adjudicata; second, sufficiency of notice of disability or waiver 
thereof; and, third, whether or not there is any liability under the policy. 

The case was here once before. At that time it was on an appeal by the plain- 
tiff from the sustaining of a demurrer to the petition. The decision of the trial 
court was affirmed on the ground that the defendant was not liable under its policy 
for the injury alleged, because the total disability, as stated in the petition, did not 
begin for several weeks after the accident. 

_ “Total disability from an accident which does not begin until several weeks after 

its occurrence is not within the terms of a policy insuring against accident if the 

injury shall wholly and continuously disable the insured from date of accident.” 

Penquite v. General Accident, etc., Corp., 121 Kan. 174, syl. 246 P. 498. 

When the mandate reached the trial court, the plaintiff, by leave of court, 
amended his petition by asking for weekly indemnity for total disability for a dif- 
ferent period of time than that covered in the original petition, and alleging that 
the hernia as caused by the accident was a progressive disease. The demurrer to 
the amended petition was overruled, answer filed, and trial had to a jury, with the 


—_ of a verdict and judgment in favor of the plaintiff, from which this appeal 
Is taken. 


The plaintiff was a fireman in the city of Wichita, and, in answer to an alarm, 
attempted to slide down a pole from the second to the first floor of the fire station. 
In doing so he violently and accidentally struck his body against the pole, lost his 
hold, and fell to the first floor of the fire station. This occurred on December 21, 1921. 
On May 4, 1922, he discovered that the hernia he had was the result of the accident, 
and on July 14, 1922, he ceased work, having been at work since the accident. The 
injury sustained, as described by the physicians who testified, was a double inguinal 
hernia. Ruptures of this kind are usually progressive, unless a truss is worn or an 
operation performed. The plaintiff stated upon the witness stand that— 

“when I hit the floor I felt a severe pain right in the region where the pads on the 
truss are now. It was a very severe pain, just like a knife sticking in me, and 
something in there popped at that time, and I felt it. The pain made me sick and 
dizzy. That severe pain continued about fifteen minutes. I knew at that time that 
the pain and popping were the result of the accident. After that fifteen minutes I 
had the pain, and in that same place, but not so severe. The pain was severe 
enough at all times, but I did not notice it at some times, and other times I would. 

hat pain was always at the same place as it was at the time of the accident. I 
knew that that pain was caused by the accident.” 

The special findings made by the jury, or the answers made by them to special 
questions, were as follows: 


“(1) On what date was the plaintiff Penquite injured? A. December 21, 1921. 
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“(2) Did the plaintiff know the nature of such injury prior to May 4, 1922? 
A. No. . 

“(3) Did the injury progress from December 21, 1921, to May 4, 1922? A. 
Yes. 

“(4) Did the injury progress from May 4, 1922, to July 14, 1922? A. Yes. 

“(5) When did the plaintiff cease work as a fireman? A. July 14, 1922. 

“(6) At the time and immediately after the injury which plaintiff received, did 
the plaintiff know that he had received an injury as a result of the fall mentioned 
in the evidence? A. Yes. 

“(7) Did the plaintiff know at all times after the accident, and until he quit 
work, that the pain and suffering described by him was the result of the accident? 
As ea” 

The paragraph in the policy which makes the defendant company liable, if at 
all, is as follows: 

“Or, if such injuries do not result in any one of the losses enumerated in part 
I, but shall independently and exclusively of all other causes, wholly and continu- 
ously disable and prevent the insured from date of accident from performing any 
and every kind of duty pertaining to his occupation, the corporation will pay the 
weekly indemnity above specified for the entire period of such total disability.” 

{1] As to the claim of the appellant that this is res adjudicata, having been 
fully and completely determined in the former hearing on the demurrer to the pe- 
tition, we think any substantial addition to the allegations of a petition, setting 
forth facts not tneretofore contained in the original petition, or inadvertently omit- 
ted therefrom, if it is a material and additional allegation to the issues already in- 
volved, will require, on the hearing of a demurrer to the amended petition, a new 
and different ruling, and on the trial a new and different judgment, and with such 
amendment the case is not res adjudicata. 

“Where the ground of the demurrer is tne omission of a material allegation 
from plaintiff’s pleading, a judgment sustaining the demurrer will not prevent the 
maintenance of a new suit on the same cause of action, in which the declaration or 
complaint supplies the missing averment.” 34 C. J. 797, 798. See, also, McLaugn- 
lin v. Doane, 40 Kan. 392, 19 P. 853, 10 Am. St. Rep. 210; McClung v. Hohl, 10 
Kan. App. 93, 61 P. 507. 

A progressive disease, as alleged in the amendment, has been recognized by the 
courts sufficiently to justify its being considered a substantial addition to the peti- 
tion. 

[2] The second and third points urged by the appellant are naturally coupled 
with the first, because the very fact that a disease is alleged to have been progres- 
sive makes the more severe consequences of it less cognizable at first, and by the 
development in the process of nature leads to something very often not known or 
even suspected at first. So it has been held in many cases that the injured person 
is excused from the giving of notice within the prescribed time because neither he 
nor his physician had any reason to suspect such serious results at first, or know 
that the illness or disability was in fact the result of, or attributable to, an injury. 
The question of notice in this case is readily disposed of by reason of the offer 
of the agent of the defendant to pay plaintiff a certain sum on account of the acci- 
dent, which constitutes a waiver. 


“A distinct recognition of liability by the insurer, as by an offer to pay all or 
a part of the loss, amounts to a waiver of formal notice.” 14 R. C. L. 1349. 

See, also, Despain v. Insurance Co., 81 Kan. 722, 106 P. 1027; Ring v. Assur- 
ance Co., 100 Kan, 341, 164 P. 303. 

In Commercial Travelers v. Barnes, 72 Kan. 293, 80 P. 1020, &2 P. 1099, 7 Ann. 
Cas. 809, a merchant swallowed a metal pin on July 23, which caused him much 
distress. He continued to go regularly to his place of business until August 4, when 
he became wholly disabled. On October 1 a metal pin was discovered in his vomit, 
and was identified with the sudden illness of July 23. 

In Erickson v. Commercial Travelers, 103 Kan. 831, 176 P. 989, a baseball pitch- 
er suffered an injury on the 13th of September, which gave him little or no trouble 
until the last days of February following, when the pain became more severe, and 
about that time he became totally disabled for work. Upon examination he learned 
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for the first time that it was the result of the injury in the preceding September. 
It was held that: 

“The result of the accident did not develop at once, and * * * that the disabil- 
ity was reached within the time that the processes of nature take to effect such a 
development.” 

In Hawthorne v. Protective Association, 112 Kan. 356, 210 P. 1086, 29 A. L. R. 
494, the plaintiff accidentally swallowed a fence staple which he had in his mouth 
at the time he fell, and it located in his throat. This was only a surmise or opinion 
on his part, which he yielded to the judgment of his physicians to the contrary. 
Later the truth was discovered by means of an X-ray examination that the staple 
was lodged in his throat. It was held that he was excused from the requirement of 
giving notice, although the X-ray examination did not take place for nearly two 
years after the accident occurred. 

These ‘and other cases use this natural process of development of disease to 
inform the injuted party of the nature and character of the injury, as is alleged 
in this petition, and excuse him from the requirements of giving notice before he 
understands the nature and extent of his injury. This progressive feature may also, 
depending upon the language of the policy, defer the commencement of the total 
disability, giving the processes of nature reasonable time to develop the disease, so 
that it may become a total disability when at first it was not. 

“A disability is immediate, within the meaning of such contracts, when it fol- 
lows directly from an accidental hurt, within such time as the processes of nature 
consume in bringing the person affected to a state of total incapacity to prosecute 
every kind of business pertaining to his occupation.” Commercial Travelers v. 
Barnes, supra, syl. par. 3. 

An injury develops at once and is continuous within the meaning of an acci- 
dent insurance policy when it follows directly from the accidental hurt within such 
time as the processes of nature consume in bringing the person affected to a state 
of incapacity to prosecute his occupation.” Rabin v. Business Men’s Association, 
116 Kan. 280, syl. par. 3, 226 P. 764, 38 A. L. R. 26. 

In the case last cited the injured party, in going to the telephone in the night, 
struck his great toe against the furniture with such force as to drive the nail back 
into the flesh, requiring the nail to be removed. After about ten days pyrogenic 
infection developed, which disabled him totally for some time. 

While, as stated above, these cases cited have most to do with the question of 
delay in giving the notice within the required time or within a reasonable time 
thereafter, yet in some of the cases the disability was not total for some time after 
the injury, and a construction has in those cases been put upon the term “immed- 
iately,” as used in the policies of some of the cases cited. But the term “immed- 
lately” is not used in the policy in this case. Instead thereof the defendant is liable 
ior total disability from the date of the accident. This difference in language used 
takes this case out of the class of cases giving an interpretation to the word “im- 
mediately.” No interpretation is needed for the words “from date of accident.” 
Unless there is a total disability from the date of the accident, there is no liability, 
even if the disease was progressive. As was said in the opinion of this case when 
here before, the plaintiff gave his assent to these conditions when he accepted the 
policy, and.possibly the rate of premium was in accordance with the risk assumed. 

[3] The answers of the jury show it was a progressive disease or injury; but 
to what effect, under such provision, limiting liability when the jury further find 
that plaintiff did not cease work until July 14, nearly seven months after the acci- 
dent, and further show, quite unlike the cases above cited and discussed, that plain- 
tiff, at the time of, and immediately after, the injury, knew he had received an 
injury as a result of the fall, and at all times after the accident, until he quit work, 
he knew that the pain and suffering he had was the result of the accident? There 
is no room under these answers and the language of the policy for the application 
of the progressive feature of this case, and the plaintiff cannot recover. 


_ _ The judgment is reversed, and the cause remanded, with instructions to render 
judgment for defendant for costs. 
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PACIFIC MUT. LIFE INS. CO. v. CASH. 
Court of Appeals of Kentucky. May 1, 1928. 
6 Southwestern Reporter (2d) 239. 

. INSURANCE—PROOF OF DEATH UNDER ACCIDENT POLICY HELD 
WAIVED, WHERE INSURER, RECEIVING NOTICE OF DEATH, 
MADE EFFORT TO SETTLE CLAIMS BY PAYING SICK BENEFITS. 
In action on policy providing that, in event of accidental death, immediate 

notice should be given insurer, and proof of loss furnished within 90 days, where 
insurer, having notice of death a few days after it occurred, furnished blanks for 
preliminary particulars, but not forms for proof of loss, and made effort to settle 
claim by paying sick benefits after investigating case, held that such acts consti- 
tuted waiver of formal proof of loss under rule that slight acts on part of insurer 
indicating denial of liability will operate as waiver of formal proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 561.) 


2. INSURANCE—IN ACTION ON ACCIDENT POLICY, QUESTION WHE- 
THER PNEUMONIA OR FALL FROM WINDOW WHILE DELIRI- 
OUS CAUSED INSURED’S DEATH HELD FOR JURY. 

In action on accidental insurance policy, where insured, delirious from pneu- 
monia, escaped by own efforts from restraining sheet, and fell from hospital 
window to cement pavement, dying eight hours later, question whether disease or 
fall caused death held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Circuit Court, McCracken County. 

Action by Mrs. Georgia Cash against the Pacific Mutual Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

Eaton & Boyd of Paducah, for appellant. 

C. C. Grassham, of Paducah, for appellee. 

Wi.uls, J. This is an action on an accident insurance policy. 

On January 23, 1926, the Pacific Mutual Life Insurance Company insured 
Robert H. Cash for a term of twelve months in the principal sum of $1,500 against 
the effects of bodily injuries sustained during the term of the policy, and caused 
directly, independently, and exclusively of all other causes by external, violent, and 
accidental means, expressly excluding suicide, or any attempt thereat, sane or 
insane. The insured was an employee of the Illinois Central Railroad Company, 
and, on February 23, 1926, he was admitted to the hospital maintained for that 
railroad company’s employees for treatment for pneumonia from which he was 
then suffering. Three days later he became delirious, and had to be restrained 
in bed. During that night, about 1:30 o’clock, he escaped from the restraining 
sheet which had been placed over him, brushed aside the resistance interposed by 
his nurse, and climbed out of a window, falling headlong to the concrete pave- 
ment 18 or 20 feet below. He died within a few hours thereafter. 

This action was instituted by the beneficiary, Georgia Cash, widow of the 
insured, to recover the principal sum named in the policy. The insurance company 
defended the action on the grounds that no proof of loss was furnished to it, as 
required by the policy, and that the death did not result from the fall, but from 
the pre-existing disease. The jury returned a verdict in ‘avor of the plaintiff, and 
the insurance company appeals. 

The policy provides that: - 

“In the event of accidental death, immediate notice thereof must be given to 
the company.” 

It further provides: 

“5. Such notice given by or in behalf of the insured or beneficiary, as the case 
may be, to the company at its home office, 501 West Sixth street, in the city of 
Los Angeles, California, or to any authorized agent of the company, with par- 
ticulars sufficient to identify the insured, shall be deemed to be notice to the com- 
pany. Failure to give notice within the time provided in this policy shall not 
invalidate any claim if it shall be shown not to have been reasonably possible to 
give such notice and that notice was given as soon as was reasonably possible. 

“6. The company upon receipt of such notice, will furnish to the claimant such 
forms as are usually furnished by it for filing proofs of loss. If such forms 
are not so furnished within fifteen days after the receipt of such notice, the claim- 
ant shall be deemed to have complied with the requirements of this policy as to 
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proof of loss upon submitting within the time fixed in the policy for filing proofs 
of loss, written proof covering the occurrence, character, and extent of the loss 
for which claim is made. 

“7. Affirmative proof of loss must be furnished to the company at its said 
office in case of claim for loss of time from disability within ninety days after 
the termination of the period for which the company is liable, and in case of claim 
for any other loss, within ninety days after the date of such loss. ; ; 

“14. No action at law or in equity shall be brought to recover on this policy 
prior to the expiration of sixty days after proof of loss has been filed in accord- 
ance with the requirements of this policy, nor shall such action be brought at all 
unless brought within two years from the expiration of the time within which 
proof of loss is required by the policy. Pi : : 

“15. If any time limitation of this policy with respect to giving notice of claim 
or furnishing proof of loss is less than that permitted by the law of the state in 
which the insured resides at the time this policy is issued, such limitation is hereby 
extended to agree with the minimum period permitted by such law.” ; 

We find no other provisions in the policy upon the subject of notice or 
proof of loss. 

[1] It appears that the insurance company had notice of the death of insured 
in March, which was only a few days after that event. It furnished blanks for 
preliminary particulars of sickness disability, but did not furnish forms for proof 
of death. An effort was made by it to settle the claim by paying sick benefits 
for the period insured was confined by illness. The correspondence introduced 
shows that the company had investigated the case and had a file on the subject, 
and nothing indicates any lack of information as to the facts. It is the rule in 
this state that slight acts on the part of the insurance company indicating a denial 
of liability will operate as a waiver of formal proof of loss. 1 C. J. § 196, p. 478; 
Fidelity & Casualty Co. v. Cooper, 137 Ky. 548, 126 S. W. 111; A&tna Life Ins. 
Co. v. Bethel, 140 Ky. 609, 131 S. W. 523. 

The facts appearing, with those we have mentioned, brought this case within 
the reason and spirit, as well as the strict letter, of the prevafling rule, and the 
court did not err in declining to abate the action. Kenton Ins. Co. v. Downs, 
90 Ky. 236, 13 S. W. 882, 12 Ky. Law Rep. 115; American Accident Co. v. Fidler, 
35 S. W. 905, 36 S. W. 528, 18 Ky. Law Rep. 161. 

The most serious insistence of the appellant is that it was entitled to a per- 
emptory instruction on the ground that the plaintiff failed to offer any evidence 
that the death of insured resulted from the fall, independently of the disease with 
which he was afflicted. It It very earnestly and ably argued that the death of 
Cash was due to pneumonia, or, in any event, to both the accident and disease, 
and was not such a death as was insured against by the written contract. The 
appellant’s position is thus aptly put by its counsel: 

“An insurance company is not liable where the death happened in consequence 
of an accident and a disease, unless the disease itself resulted from or was caused 
by the accident. In this case the accident and death both resulted from the previ- 
ously existing disease.” Standard Accident Ins. Co. v. Strunk, 220 Ky. 256, 294 
S. W. 1085; Salinger v. Fidelity & Cas. Co., 178 Ky. 369, 198 S. W. 1163, L. R. A. 
1918C, 101; Pack v. Prudential Casualty Co., 170 Ky. 47, 185 S. W. 496, L. R. A. 
I916E, 952; National Life & Acc. Co. v. Cox, 174 Ky. 683, 192 S. W. 636; Etna 


Life Ins. Co. v, Bethel, 140 Ky. 609, 131 S. W. 523; Fidelity & Cas. Co. v. Cooper, 
137 Ky. 544, 126 S. W. 111. 


Ya full effect of the decisions cited is expressed in the Cooper Case in these 
words: 

_ “Lf the injury or death is due to an accident without the intervention of any 
diseased condition of the body, the company is liable. It is not liable where the 
injury or death happened in consequence of the disease or bodily infirmity, and 
not of the accident, or where it is due both to the accident and the disease. But 
where the accident, and not the diseased condition, is the proximate cause of the 
death, the company is liable.” 

_ [2-4] The evidence shows that Cash was a large man of great strength, requir- 
ing the joint efforts of several persons to restrain him in bed; that he escaped by 
his own efforts from the restraining sheet, and fell from the second story of the 
hospital to the cement pavement some 20 feet below; that his arm was broken, 
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and his teeth knocked out, and many serious injuries sustained; that he lay helpless 
in a pool of blood, and was carried into the hospital, where his injuries were 
treated, and he remained in a practically helpless condition for about eight hours, 
and died. He was suffering from a severe case of pneumonia, and was delirious, 
but his strength prior to the accident remained sufficient to require several persons 
to handle him. Dr. Dowdall testified that it would depend entirely upon where 
the patient was injured as to the necessarily fatal effect thereof, but that the injuries 
which he observed on Cash might be calculated to produce his death. It was pos- 
sible, and even probable, that such a fall as Cash sustained would cause internal 
injuries not apparent externally. He further testified that pneumonia was a deadly 
disease, but desperate cases did not always result fatally. Dr. Buenefa testified 
that he found no fatal wounds on the patient. Both doctors expressed the opinion 
that the death of Cash resulted from pneumonia. 

In addition to the testimony, the jury had the evidence of the fall and injury 
and the immediate effects of it on the insured. The probable consequence of such 
a fall is a matter upon which the knowledge and experience of the jury may be 
applied. The experts are properly permitted to express opinions, but the jury is 
at liberty to reach a contrary conclusion, if the facts upon which the opinions of 
the experts are predicated are in evidence, and possess sufficient probative force to 
warrant that result. Aétna Life Ins. Co. v. Bethel, 140 Ky. 609, 131 S. W. 523; 
L. & N. R. R. Co. v. Conn, 179 Ky. 478, 200 S W. 952. 

If Cash had been killed instantly in the fall, no one would deny the right of 
his beneficiary to recover on the policy in this case. The fact that he lived a few 
hours after the fall, and that reasonable minds might reach opposite conclusions 
from the evidence, makes it peculiarly a question for the jury to determine. No 
one can say with absolute assurance of accuracy that the death of Cash did, or 
did not, result directly from the accident, independently of the disease, and exclus- 
ively of its effects. Whether the disease was a conditoin or a cause of the acci- 
dent could only be determined as a fact. Beiser v. C., N. O. & T. P. Ry. Co. 
152 Ky. 523, 153 S..W. 742, 43 L. R. A. (N. S.) 1050; L. & N. R. Co. v. Napier, 
223 Ky. 417, 3 S. W. (2d) 1070. 

Applying the established rule that a peremptory instruction is proper only when 
the facts proven, and the inferences that reasonably can be drawn therefrom, fail 
to establish the case (Collett’s Guardian v. Standard Oil Co., 186 Ky. 142, 216 
S. W. 356), we conclude that the evidence was sufficient to require that the issue 
be submitted to the jury for determination. Omberg v. U. S. Mutual Acc. Ass’n, 
101 Ky. 303, 40 S. W. 909, 19 Ky. Law Rep. 462, 72 Am. St. Rep. 413. ; 

[5] The issue as to whether the death of the insured directly resulted from 
the fall, independently and exclusively of all other causes, was sharply submitted 
to the jury. The court further instructed that, if the death of Robert H. Cash 
was caused by pneumonia, the law was for defendant, and the jury should so find. 
The appellant offered only a peremptory instruction to find for it. No further 
instructions were requested, and, when the instructions given are correct as far as 
they go, a party may not complain that further instruction was omitted. Ray v. 
Shemwell, 186 Ky. 442, 217 S. W. 351; L. & N. R. R. Co. v. Wright, 183 Ky. 
634, 210 S. W. 184, 4 A. L. R. 478. 

[6] It is therefore unnecessary for us to determine whether appellant was 
entitled to an instruction exonerating it from liability, if the death of Cash was 
the result of the concurrent effects of the accident and disease. The jury reason- 
ably could find from the evidence that the fall alone caused the death of Cash, 
and in such situation its verdict is conclusive on the courts. City of Newport v. 
Schmit, 191 Ky. 585, 231 S. W. 54; Jackson v. Dixon, 197 Ky. 763, 248 S. W. 190; 
Wagers v. Black, 212 Ky. 361, 279 S. W. 342; Poston v. Board of Education, 216 
Ky. 525, 287 S. W. 973. 

Whilst it has had no bearing on the decision of this case, attention may be 
properly directed to the opinion in Illinois Central Railroad Co. v. Cash’s Adm’x, 
221 Ky. 655, 299 S. W. 590, where the same accident was before us in another 
torm. 

The judgment is affirmed. 





Coburn v. Maryland Casualty Co. 


COBURN v. MARYLAND CASUALTY CO. 
Court of Appeals of Kentucky. May 8, 1928. 
6 Southwestern Reporter (2d) 471. 
INSURANCE—BENEFICIARY COULD NOT RECOVER FOR ASSURED’S 

DEATH, WHERE ASSURED PERFORMED REGULAR DUTIES AFTER 

ACCIDENT AND WAS NOT “CONTINUOUSLY DISABLED” WITHIN 

ACCIDENT POLICY. 

Beneficiary, in combination accumulative accident policy carried by husband, 
could not recover for husband’s death, where he performed all his duties as con- 
ductor for continuous period of three weeks after accident, and thus was not con- 
tinuously and wholly disabled within meaning of provision stating that, if injuries 
should, exclusively of all other causes, continuously and wholly disable and prevent 
assured from date of accident from performing duties pertaining to occupation, and 
during such continuous disability should, independently of all other causes, result 
in one of losses specified, company would pay sum specified. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

Appeal from Circuit Court, McCracken County. 

Action by Maud Coburn against the Maryland Casualty Company. From a 
judgment for defendant, plaintiff appeals. Affirmed. 

W. A. Berry, of Paducah, for appellant. 

Wheeler & Hughes, of Paducah, for appellee. 

Cray, C. J. Maud Coburn, the wife of Frank P. Coburn, was the beneficiary 
in a combination accumulative accident policy carried by her husband in the Mary- 
land Casualty Company. Among the provisions of the policy were the following: 

“1 (a) If such injuries shall, independently and exclusively of all other causes, 
continuously and wholly disable and prevent the assured from the date of accident 
from performing any and every kind of duty pertaining to his occupation, and dur- 
ing the period of such continuous disability shall, independently and exclusively of 
all other causes, result in any one of the losses specified in this section (1), the 
company will pay the sum set opposite such loss, and in addition weekly indemnity 
as provided for herein to date of death, dismemberment or loss of sight, as the 
case may be; : 

“(b) Or, if within ninety days from the date of accident, irrespective of total 
disability, such injuries shall, independently and exclusively of all other causes, 
result in any one of the losses specified in this section 1, the company will pay the 
sum set opposite such loss. 

“For loss of life, the principal sum.” 

__ On December 2, 1922, and while the policy was in force, the assured was 
injured, and died on March 28, 1923. 

_ In this action to recover on the policy, the trial court directed a verdict in 
favor of the insurance company. Plaintiff has appealed. 

According to Mrs. Coburn, her husband died on March 28, 1923. She remem- 

bered the occasion of the accident in December, 1922. She saw his hand, but it 
had been dressed when she saw it. The ends of two fingers were mashed. Her 
husband went back to work the latter part of January. He worked a couple of 
weeks, and was off for three or four days. He then went back to work, made two 
trips, and never worked any more. 
_ Gladys Coburn, the daughter of Maud Coburn and Frank Coburn, testified as 
follows: She arrived home four or five days after the accident, and remained until 
the last of January. She returned to New York before her father went back to 
work. She saw the injury every day while in Paducah. During that time her 
father was very weak, and complained of his fingers. He stayed in bed most of 
the time, but at intervals would get up and go out. The latter part of January 
she went back to New York and stayed there for about three weeks. Receiving a 
communication that her father was worse, she returned to Paducah. When she 
returned, her father was in bed. She saw his hand, and “it looked very bad.” 
She remained in Paducah until her father’s death. Her father’s hand was frightful 
looking. It was infected. She had been with her father some prior to December 
1922. Up to that time he was healthy and always attended to his business. There 
had been nothing alarming about his conddition for a period of ten years. 

The evidence of Dr. J. Q. Taylor, assistant chief surgeon of the Illinois Cen- 
tral Railroad, is as follows: Capt. Coburn came to see him and showed him his 
hand. He examined the hand twice. The first time Coburn came he did not 
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take the dressing off. The second day he took the dressing off and saw the con- 
dition of his fingers. One of the fingers was black, and it looked like gangrene 
had set up. The other finger was not so bad. He never saw Coburn any more 
after that. He asked Coburn to come out to the hospital, where his hand could be 
looked after, and told him that the end of his finger had to be removed. Coburn 
did not come. In his opinion, the gangrene portion of his finger should have come 
off, as it would heal much quicker than to let it fall off. If this were not done, 
blood poison would set up. 


Dr. Warren Sights, the district surgeon of the Maryland Casualty Company, 
testified that he saw Coburn about four days before his death. He made no physical 
examination of him. He sat within three feet of Coburn, saw that he was quite 
pale, that his limbs were swollen locally, and that he was very short of breath. 
‘These symptoms indicate Bright’s disease, heart disease, or some sort of malignant 
tumor. In blood poisoning the affected limb is locally swollen, the patient is short 
of breath, he will have a high temperature, and he will have what is called a toxic 
appearance. At the time he saw Capt. Coburn, Coburn did not have the appearance 
of a man who was suffering from blood poisoning. In his opinion, the cause of 
Coburn’s death was Bright’s disease. The reason he did not make a physical 


examination was that the Coburn family were all Scientists, and he was serit for 
to cheer Coburn up. 


J. L. Small, the claim agent for the Illinois Central Railroad Company, testified 
that he knew Coburn. Coburn came to the hotel to obtain an adjustment of his 
claim for time lost, for the purpose of enabling him to go back to work. An 
adjustment was made and he returned to work as conductor. 


W. O. Burch, an engineer on the Illinois Central Railroad, testified that he 
recalled the circumstances when Capt. Coburn got his fingers mashed. In January 
1923, he was on the train as conductor for two or three weeks. He was then 
off for a while and went back to work again in a few days. When on duty he 
performed all the duties of the conductor. 


An agreed statement was filed, showing the following facts: Coburn was injured 
on December 3, 1922, by having three of his fingers crushed. He was unable to 
perform any of his duties as conductor up to January 22, 1923. On that day he 
returned to work as conductor. Thereafter he signed the daily time slips until 
February 16, 1923, when he laid off until February 21, 1923. On that day he 
returned to work and worked until February 25, when he quit work, and did not 
return to work any more. 


As the assured did not die within 90 days from the date of the accident, the 
case does not fall within provision (b), above quoted. To bring the case within 
provision (a), it was not only necessary for the beneficiary to prove that the injury, 
independently and exclusively of all other causes, resulted in the death of the 
assured, but also that the injury, independently and exclusively of all other causes 
continuously and wholly disabled and prevented the assured from the date of acci- 
dent. from performing any and every kind of duty pertaining to his occupation. 
In view of the conclusion of the court, it is unnecessary to determine whether the 
evidence that the assured’s death resulted from the injury was sufficient to take 
the case to the jury. In considering a clause similar to the first part of clause 


(a) in the case of Doyle v. New Jersey F. & P. G. Ins. Co., 168 Ky. 789, 182 S. 
W. 944, Ann. Cas. 1917D, 851, we said: 


“From the above quotations from the O’Brien Case [155 Ky. 498, 159 S. W. 
1134], it will be seen that this court is committed to a ‘reasonable construction’ of 
the clause in question ‘that is as just to the assured as to the insurer,’ and that 
that end is attained ‘if the disability of the insured is such as to prevent him from 
doing all the substantial acts required of him in his busness.’ And while it 1s 
difficult to state a general rule of construction that will be applicable to all cases, 
we think we mav safely state as an elaboration of our views upon this subject 
that a recovery should not be denied under such a clause as we have before us 
when the evidence shows that the insured was able to be up and about, and to do 
minor and trivial things not requiring his time or attention, or to direct his business 
and do somie of the work himself, if his injuries are such that common prudence 
demands he desist from his labors and rest, so long as it is reasonably necessary 
to effect a speedy cure, and he is finable to do the things which constitute sub- 
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stantially all of his occupation, or wholly disabled from doing all the substantial 
and material acts necessary to be done.” 

The agreed statement of facts, together with the uncontradicted evidence, shows 
that the assured was injured on December 3, 1922, and that he was unable to per- 
form any of his work as conductor up to January 22, 1923. On that date he 
returned to work and continued to work and perform all of his duties as conductor 
up to February 16, 1923. Between that time and February 21 he was not at work. 
On February 21 he returned to work, and continued to perform his duties until 
February 25, when he quit altogether. Even under the liberal construction we 
have given to the provision, it hardly can be said that the assured was continuously 
and wholly disabled. For a continuous period of three weeks, and at other times, 
he acted as conductor. Hence the case is not one where he merely attended to 
minor and trivial things, or directed the running of trains, and did some of the 
work himself, or his injuries were such that common prudence demanded that he 
desist from his labors and rest for such time as was reasonably necessary to effect 
a speedy cure. On the contrary, the case is one where he performed all his duties 
as conductor for a continuous period of three weeks, and also at other times. The 
evidence not being sufficient to show that the assured was continuously and wholly 
disabled within the meaning of the policy, the trial court did not err in directing 
a verdict for the company. 

Judgment affirmed. 


BERSET v. NEW YORK LIFE INS. aes i 26795.) 
oer Court of Minnesota. July 1 28. 
220 Northwestern Reporter en 
(Syllabus by the Court.) 

1. INSURANCE—INSURED’S LOSS OF USE OF BOTH HANDS ENTITLED 
HIM TO TOTAL DISABILITY UNDER DISABILITY POLICY THOUGH 
ABLE TO CONDUCT BUSINESS FOR PROFIT. 

Insurance company agreed to pay a monthly income to insured if he became 
totally and permanently disabled from engaging in any occupation for profit, and 
also agreed that total permanent loss of use of both hands should be considered 
total permanent disability. Held, that loss of use of both hands entitled insured 
to the income, although able to conduct a business for profit. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


2. INSURANCE—LOSS OF USE OF HANDS IS “TOTAL” WITHIN DIS- 
ooo POLICY, WHEN NO PRACTICAL USE CAN BE MADE OF 
THEM. 

Loss of ‘use of hands is “total” within meaning of policy, when no practical 
use can be made of them in doing the things ordinarily done with hands. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

3. INSURANCE—UNDER POLICY PROVIDING CONTINUOUS DISABIT- 
ITY FOR THREE MONTHS IS PRESUMED PERMANENT, DISA- 
BILITY CONTINUING FOR MORE THAN SUCH PERIOD IS PRE- 
SUMED PERMANENT WITHOUT DEMAND FOR PROOF OF CON- 
TINUANCE THEREOF. 

One paragraph of the contract provides that after disability has been con- 
tinuous for three months it shall be presumed to be permanent. Another provides 
that company may demand, from time to time, that insured furnish proof of con- 
tinuance of disability. No such demand having been made and disability having 
continued for more than three months, the court correctly instructed that it was 
presumed to be permanent and that the company had the burden of overcoming 
the presumption. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


4. INSURANCE—TOTAL AND PERMANENT LOSS OF USE OF HANDS 
WITHIN MEANING OF DISABILITY POLICY HELD FOR JURY. 
(he verdict is sustained by the evidence. 

(For. other cases, see Insurance, Dec. Dig. § 668[13].) 
Appeal from District Court, Ramsey County; Chas. Bechhoefer, Judge. 
Action by Anna G. Berset against the New York Life Insuratice Company. 
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Verdict for plaintiff. From an prder denying its alternative motion for judgment 
for a new trial, defendant appeals. Affirmed. 

Doherty, Rumble, Bunn & Butler, of St. Paul, for appellant. 

Schwartz & Halpern, of Minneapolis, for respondent. 

Taytor, C. Defendant issued an insurance policy to Nils A. Berset in which, 
among other things, defendant agreed to pay him the sum of $50 per month during 
his lifetime if he became wholly and permanently disabled. The policy provided 
that disability should be deemed to be total whenever, it prevented the insured 
“from engaging in any occupation whatsoever for remuneration or profit.” It 
further provided that the total and permanent loss of the use of beth hands should 
be considered total and permanent disability. It further provided' that: 

“Under this contract disability shall be presumed to be permanent after the 
insured has been continuously so disabled for not less than three months.” 

It contained this further provision: 

“The company may from time to time demand due proof of the continuance 
of such total disability, but not oftener than once a year after such disability has 
continued for two full years, and upon failure to furnish such proof, or if it shall 
appear to the company that the insured is able to engage in any occupation for 
remuneration or profit, income payments shall cease. 

Berset’s hands were crushed and badly injured in February, 1923, and there- 
after defendant paid him the stipulated sum of $50 per month until September 1, 
1926. Defendant then refused to make any further payments on the ground that 
Berset was not totally disabled. He assigned his claim for the next three install- 
ments to plaintiff, his wife, and she brought this action to recover them. The jury 
returned a verdict in her favor and defendant appealed from an order denying its 
alternative motion for judgment or a new trial. 

Berset was in the hospital for two months on account of his injury, and received 
treatment therefor for about a year thereafter. Prior to his injury, Berset has 
been engaged in the real estate business and in getting out timber products. In 
the winter following the accident he again engaged in the business of getting out 
timber products, and continued that business the next winter. In its brief, defend- 
ant states: 

“Tt is our contention that the evidence in this case conclusively establishes that 
the insured from and after September 1, 1926, has been and now is able to engage 
in the real estate business and in dealing in timber and farm lands for remuneration 
and profit.” 

The evidence bears out this claim, and would bar a recovery if the provision 
defining total disability as inability to engage “in any occupation whatsoever for 
remuneration or profit” were applicable. But the policy provides that the loss of 
the use of both hands shall be deemed a total permanent disability. A person 
may lose both hands and still be able to conduct a business for profit. The fact 
that he can and does do so is not the determining factor under this provision. The 
question here is whether Berset has lost the use of his hands. If he has, and 
the loss is total and permanent, within the meaning of the policy, he is entitled 
to the stipulated payments, although he may be able to manage and direct a busi- 
ness for profit. 

The court instructed the jury as follows: 


“The permanent and total loss of the use of the hands means a total and 
permanent loss of their use in the practical, everyday work of the insured’s hands 
have been injured so that he has use of the hands does not mean the total destruc- 
tion of the function in each hand. This provision is to be construed practically. 
If you find that because of the injuries sustained the insured’s hands have been 
injured so that he has a permanent loss in his practical every-day affairs and [of] 
their use, then you would find for the plaintiff.” 

{1, 2] Defendant challenges this instruction; but we think it was substantially 
correct and gave the jury a correct understanding of the principles by which they 
were to be governed in determining whether the loss of use was total. If Berset 
was unable to make any practical use of his hands in doing the things ordinarily 
done with hands, we think the disability should be deemed total within the meaning 
of the policy. Their use is lost when they cannot perform any substantial part of 
the functions which hands are adapted to perform. Illustrative applications . 
the governing principle are found in the cases cited in 3 Dunnell, Minn. Dig. (2d 
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Ed.) § 4871c, although those cases differ from this in their facts. See, also, Su- 
preme Court of Honor v. Turner, 99 Ill. App. 310; Sisson v. Supreme Court of 
Honor, 104 Mo. App. 54, 78.S. W. 297; International Travelers’ Ass’n v. Rogers 
(Tex. Civ. App.) 163 S. W. 421. 

(3] The court instructed the jury to the effect that Berset, having been con- 
tinuously disabled for more than three months, the disability was presumed to be 
permanent, and that defendant had the burden of overcoming this presumption. 
Defendant insists that this instruction erroneously placed the burden of proof on 
defendant, and that plaintiff had the burden of showing that the disability was 
permanent. The policy provides: 

“Under this contract disability shall be presumed to be permanent after the 
insured has been continuously so disabled for not less than three months.” 

Unless this provision is qualified or made inapplicable by some other pro- 
vision of the contract, the instruction was correct. Defendant points to the pro- 
vision, previously quoted, under which defendant may, from time to time, demand 
proof of the continuance of the disability, and which provides that: 

“Upon failure to furnish such proof, or if it shall appear to the company 
that the insured is able to engage in any occupation for remuneration or profit, 
income payments shall cease.” 

We shall assume, without deciding, that if such a demand had been made 
and Berset had failed to furnish such proof, or it appeared to defendant there- 
from that he was able to engage in some occupation for profit. the burden would 
be upon plaintiff to show that total disability continued. But here no such demand 
was made, and this provision, whatever may be its effect when properly invoked, 
did not come into operation. We agree with the learned trial court that the pre- 
sumption created by the other provision applies to this case. 

[4] Defendant contends that the verdict is not sustained by the evidence. 
Many questions intended to show the acts which Berset was unable to perform 
with his hands were objected to by defendant and excluded, and the evidence in 
respect to that matter is not as full or as specific as it might be. It appears, how- 
ever, that prior to the accident Berset had taken part personally in the various 
activities of his logging operations, such as building camps, cutting roads, running 
and marking lines, and driving teams; and that since the injury he has been unable 
to hold or use tools, or run or mark a line, or drive a team, or operate an auto- 
mobile or other machinery. The doctor who dressed his wounds and attended him 
thereafter in describing the injtiries states: 

“He gave the history of having been run over, his hands and forearm having 
been run over by a train, the car wheels passing over the hands; and his hands 
were in very bad condition when I saw him. I questioned an amputation at that 
time. He was anxious to save both his hands if possible; and besides numerous 
fractures in the left hand he had fractures at the lower end of both bones of the 
forearm; the bones were crushed in the hand and out of position; and he had a 
fracture in the right hand, the lower end of the radius in this arm; the bones were 
badly smashed, badly out of position.” 

_, The right hand was the least injured of the two. The doctor, asked as to the 
injury to the muscles and tissues of the right hand, answered: 

“It was smashed—that is the only way I can describe it, it was smashed, mus- 
cles, fascia, tendons, everything smashed.” 

The doctor treated Berset for about a year, and examined him again about 

two years before the trial and again at the trial. He says that Berset has “a very 
slight motion” of the fingers of the left hand, and that “all the tendons and muscles 
are interfered with to such an extent that he no langer has the power of flexion.” 
He further says that: 
_. Berset “has better motion in his right hand, that is, he can flex his hand down 
lairly well, the fingers; but there has also taken place a contraction in the palm 
of his hand. There has been an atrophy of the muscles there due to the contusion 
that he received, he has got a contraction there, but he is able to bring his fingers 
down better, but not enough so that he can grasp an object himself.” 


We think the evidence made the question of whether Berset had sustained a 
total and permanent loss of the use of his hands a question for the jury, and their 
finding must stand. 


Order affirmed. 
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CONTIN.ANTAL LIFE INS. CO. v. TURNBOUGH. (No. 27210.) 
Supreme Court of Mississippi, Division A. May 28, 1928. 
(Syllabus by the Court.) 
{!NSURANCE—INSURED DIRECTING SERVANTS WHEN STRUCK BY 

AUTOMOBILE IN PUBLIC HIGHWAY CANNOT RECOVER UNDER 

ACCIDENT POLICY EXCLUDING INJURIES WHILE WORKING IN 

PUBLIC HIGHWAY; “WORK.” 

Insured engaged in his usual avocation and directing his servants while in 
public highway, when struck by automobile, could not recover under accident policy 
excluding injuries sustained while working in public highway, because he was 
working in street at time of injury, since word “work” has more comprehensive 
meaning than term “labor,” and means exerting one’s self for purpose, to put 
forth effort for attainment of an object, to be engaged in performance of a task, 
duty, or the like, and covers all forms of physical or mental exertions, or both 
combined for attainment of some specific object other than recreation or amuse- 
ment. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Appeal from Circuit Court, Lincoln County; E. J. Simmons, Judge. 

Action instituted in a justice of the peace court by Walter D. Turnbough 
against the Continental Life Insurance Company. Plaintiff recovered judgment, 
and on appeal to the circuit court, plaintiff again recovered judgment, and defendant 
appeals. Reversed and rendered. 

Brady, Dean & Hobbs, of Brookhaven, for appellant. 

A. A. Cohn, of Brookhaven, for appellee. 

McGowen, J. In the justice of the peace court Walter D. Turnbough, plaintiff 
below, appellee here, sued the Continental Life Insurance Company, defendant 
below, appellant here, for $75, on account of injuries received in an accident wherein 
appellee claimed he was knocked down by an automobile while standing or walking 
on a public highway. There was a judgment for the plaintiff in the justice of 
the peace court, and an appeal to the circuit court, where the plaintiff recovered 
judgment, and appeal is prosecuted to this court and many errors are assigned. 

It clearly appears. from the evidence of the plaintiff that he contends that an 
automobile standing still turned over on him while he was in the: public highway 
and caused his injuries. 

The material part of the policy is as follows: 

“Continental Life Insurance Company, Saint Louis, Missouri, a Stock Company. 
“No. 17025 CA. Issued through Arrangement with the Commercial Appeal. | 

“This policy provides indemnity for loss of life, limb, sight or time by acci- 
dental means, to the extent herein limited and provided. 

‘Travel and Pedestrial Accident Policy, NA 308. 

“In consideration of the premium paid by the insured and subject to the terms, 
conditions and limitations hereinafter contained. the Continental Life Insurance 
Company, hereinafter called the company, does hereby insure Walter D. Turn- 
bough, hereinafter called the insured, for a term of twelve (12) months from 
date hereof, beginning and ending at twelve o’clock noon, standard time of the place 
where the insured resides, against death or disability resulting directly, independ- 
ently and exclusively of all other causes from bodily injuries effected solely through 
external, violent and accidental means and sustained by the insured in the manner, 
following: *** 

“Part three: 


“(A) By being struck or knocked down or run over while walking or standing 
in or on a public highway, by any automobile or any vehicle propelled by steam, 
cable, electricity, naphtha, gasoline, horse, compressed air or liquid power (exclud- 
ing injuries sustained while working in a public highway, or while on a railroad 
right of way.) * * * 

“Part four: 

* * a ” * * o * * 


“(B) If the insured shall, during the terms of one year from the beginning 
of the insurance covering such insured, as provided herein, by the means and under 
the conditions recited in part three be immediately and wholly disabled and pre- 
vented by injuries so received from performing any and every duty pertaining to 
any and every kind of business or occupation, the company will pay the indemnity 
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at the rate of five dollars ($5.00) per week, but not exceeding fifteen (15). weeks 
consecutive weeks.” 


See record, page 6. 

In the court below the parties were at issue as to whether or not the agency 
causing the injuries was an automobile. There was an issue. also, as to whether 
the particular spot on which the appellee stood at the time he was injured was in 
the public highway. The jury resolved all these questions in favor of the appellee. 
The defendant asked for a peremptory instruction in the court below, and same 
was refused. 

The appellee said he was at his place of business for the purpose of. telling 
some negroes who were working for him what he wanted them to do; and, then 
in another place, he said he was attending to his business, giving a few orders to 
some negroes. 

It will thus be seen that the appellee was pursuing his usual avocation at the 
time of the injury, and that he was in a public highway, and it will be observed 
that this policy for which he paid 85 cents a year did not insure him against injuries 
sustained while working in a public highway. He was engaged in his usual avoca- 
tion, according to his own testimony. He was conducting his business at the 
time of the injury in a public highway. 

“The word ‘work’ has a much more comprehensive meaning than the term 
‘labor,’ and hasbeen defined to mean to exert one’s self for a purpose, to put forth 
effort for the attainment of an object, to be engaged in the performance of a task, 
duty, or the like; and, as thus defined, covers all forms of physical or mental 
exertions, or both combined, for the attainment of some object other than recrea- 
tion or amusement,” and authorities there cited. Words and Phrases, vol. 4. Second 
Series, p. 1340. 

The word “work” has been held to mean an effort directed to an end. Com- 
monwealth v. Griffith, 204 Mass. 18, 90 N. E. 394, 25 L. R. A. (N. S.) 957, 134 
Am. St. Rep. 645. 

As the plaintiff, appellee here, was engaged in his usual avocation, according 
to his own testimony, and chose to direct his servants while in a public highway, 
he was “working in the street” at the time of his injury. 

We pretermit a decision of the numerous questions raised by the brief, and 
content ourselves with saying that the peremptory instruction should have been 
given for the appellant. 

Reversed and judgment here for appellant. 


McDANIEL v. BUSINESS MEN’S ASSUR. CO. OF AMERICA, a 16286.) 
Kansas City Court of Appeals. Missouri. 7 21, 
6 Southwestern Reporter (2d) 337 
INSURANCE—INJURIES HELD NOT TO HAVE TOTALLY AND CON- 

TINUOUSLY DISABLED INSURED FROM DATE OF ACCIDENT AND 

CONTINUING TO DATE OF DEATH. 

Where disability of insured from accident did not result until six days after 
injury, held, that such injury had not totally and continuously disabled insured from 
3 »f accident and continuing to date of his death, within meaning of accident 
policy 

(For other cases, see Insurance, Dec. Dig. § 467.) 


Appeal from Circuit Court, Saline County; Robt. M. Reynolds, Judge. 

Action by Henrietta McDaniel against the Business Men’s Assurance Company 
of America. Judgment for plaintiff, and defendant appeals. Reversed and remanded 
for new trial. 

A. R. James, of Marshall, and Solon T. Gilmore, of Kansas City, for appellant. 

K. Hi, ee of Marshall, for respondent. 

WutaMs, C. This case comes to us on appeal from the circuit court of Saline 
county. It is an by the beneficiary in an insurance policy. The beneficiary is 
the wife of William F. McDaniel, deceased. The policy recites: 

“TE such injuries shall totally ‘and continuously disable the insured from date 
of accident from performing any and every kind of duty pertaining to his occupa- 
tion, and during the period of such continuous total disability.” 

And d plaintiff's petition alleges: 

In which [the policy] the defendant agreed that, if the insured, the said 
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William F. McDaniel, should receive such injury as to totally and continuously 
disable the insured from date of accident from performing any and every kind 
of duty pertaining to his occupation, and during the period of such continuous 
total disability, and within 90 days from the date of accident, shall result in death 
directly and independently and exclusively of all other causes, the company will 
pay the sum of $3,000.” 

It is admitted that the policy was in full force and effect, and it was admitted 
that proof of death was made as required by the policy. 

The evidence shows that on Sunday evening, November 21, 1926, the insured 
started to the bathroom and struck the small toe ——_ right foot against a sewing 
machine. This caused an abrasion on the toe. e injury bled some and Mr. 
McDaniel treated it by using antiseptics. On Tuesday the foot was worse and 
continued to pain him until the time of his death. The wound became aggravated 
and gradually the infection spread upward, several inches above the ankle. On 
the Friday, following the accident, the insured was taken suddenly ill. On Satur- 
day morning his wife, plaintiff herein, called Dr. Kennedy to prescribe for the 
foot. On Sunday, Dr. Kennedy called Dr. Manning and on Monday it was definitely 
decided that there was a rattle in the lung of insured and he had secondary pneu- 
monia or lobar pneumonia. On Thursday, December 2d, 11 days after the injury, 
about 4 o’clock in the afternoon, Mr. McDaniel died. 

Dr. Kennedy and Dr. Manning testified, and other expert witnesses testified, 
that, in their opinion, the death of Mr. McDaniel was caused by blood poisoning 
or septicaemia, the pneumonia being the terminal cause. 

At the close of plaintiff's evidence the defendant asked a directed verdict. This 
request was refused and defendant offered no evidence. The jury found for plain- 
tiff in the sum of $3,000 and $22 interest. 

The appellant raised but one question, and that is whether or not such injuries 
had “totally and continuously disabled the insured from the date of the accident 
from performing any and every kind of duty pertaining to his occupation.” 

The ‘Supreme Court of Missouri, in the late’ case of Martin v. Travelers’ Ins. 
Co., 310 Mo. 411, 276 S. W. 380, 41 A. L. R. 1372, held that the words “wholly 
and continuourly disabled from date of accident” meant on the day when the atci- 
dent occurred, or at most within 24 hours after the accident. In the case at bar 
there is no evidence one way or the other as to the disability of the insured until 
the: Friday following the accident, which would be 6 days. 

It is argued by respondent that it was not necessary that insured be absolutely 
helpless, and that contention is well supported by many cases, the most recent of 
which is ,the case of Bellows v. Travelers’ Ins. Co. of Hartford, Conn., 203 S. W. 
978, decided by the Supreme Court in banc. However, there must be some evidence 
tending to bring the case within the rule announced in Bellows v. Travelers’ Ins. 
Co. of Hartford, Conn., supra. In the case at bar there is a total dearth of evi- 
dence tending to show disability from the date of the injury until the Friday 
following. 

As the instruction given on the part of the plaintiff required the jury to find 
that the deceased was “totally and continuously disabled” from the date of the 
accident, and as there was a lack of evidence to justify this instruction, the judg- 
ment is reversed, and the cause remanded for a new trial. 

Frank, C.; concurs. 

Per Curiam. The foregoing opinion by Williams, C., is adopted as the opinion 
of the court. 

Bland and Arnold, JJ., concur. 

Trimble, P. J., absent. 


SMITH vy. TRAVELERS’ PROTECTIVE ASS’N OF AMERICA. (No. 26803.) 
Supreme Court of Missouri, Division No. 1. May 18, 1928. 
6 Southwestern Reporter(2d) 870 
3. INSURANCE—PROOF THAT DEFENDANT WAS FRATERNAL BENE- 
FIT ASSOCIATION HELD SUFFICIENT AND CERTIFICATE WAS 
NOT REGULAR INSURANCE POLICY, THOUGH MEMBER PAID $1! 
ANNUALLY (REV. ST. 1919, §§ 6399, 6400, 6402-6406, 6421, 6422). 
Where member of association was required by constitution of association to pay 
$11 annually, and constitution, articles and by-laws substantially compiled with 
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Rev. St. 1919, §§ 6399, 6400, 6402-6406, 6421, 6422, and provided for membership 
fee of $2; and also provided that, whenever indemnity or benefit fund is reduced 
by payment of indemnity claims or death losses to less than $5,000, board of 
directors may levy an assessment not to exceed $2 on each member of association 
in accordance with section 6421, association was fraternal benefit association, and 
certificate issued to member was not a regular insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 687.) 


5. INSURANCE—FRATERNAL BENEFICIARY ASSOCIATION CERTIFI- 
CATE SPEAKS WITH REFERENCE TO CONDITIONS EXISTING AT 
TIME OF MEMBER’S DEATH. 

As respects beneficiaries’ rights, fraternal beneficiary association certificate 
speaks with reference to conditions existing at time of death of member whose life 
was. insured. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


6. INSURANCE—DIVORCED WIFE, NAMED AS BENEFICIARY OF MEM- 
BER IN FRATERNAL BENEFICIARY ASSOCIATION CERTIFICATE, 
COULD NOT ENFORCE PAYMENT OF DEATH BENEFITS (REV. ST. 
1919, § 6403.) 

Where plaintiff, who was named as member’s- wife in fraternal beneficiary 
association certificate had obtained divorce for husband’s fault, and thus had ceased 
to be wife of member at time of his death, plaintiff was not entitled to enforce 
payment of death benefits under certificate, under Rey. St. 1919, § 6403. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


Appeal from Circuit Court, Jackson County; Willard P. Hall, Judge. 

Action by Josephine Smith against the Travelers’ Protective Association of 
America. From a judgment for defendant, plaintiff appeals. Affirmed. 

Johnson, Lucas & Graves, of Kansas City, for appellant.. 

Holland, Lashly & Donnell, of St. Louis, and J. M. Johnson and Donald W. 
Johnson, both of Kansas City, for respondent. 

Linpsgey, C. This is a suit upon a certificate issued by the defendant as a 
fraternal beneficiary association to Lawrence E. Smith, on November 13, 1911. It 
provides for the payment of benefits, in the sum of $5,000, to Josephine Smith, 
wife of Lawrence E. Smith, upon his death, caused through external violent and 
accidental means, independently of all other causes. 

In 1915 plaintiff was divorced from Lawrence E. Smith for his fault. There- 
after he remarried. In March, 1922, he and his second wife, and some other 
persons were passengers for hire, upon an aircraft of the type called a seaplane, 
which undertook to fly from Miami, in Florida, to the Island of Bimini, a British 
possession about 60 miles from the coast of Florida. When the plane was several 
miles short of its destination, trouble developed in the engine, and the plane 
descended to the water. A high wind prevailed, the sea was rough, the plane was 
capsized, and all of the five passengers perished. Lawrence E. Smith and his wife, 
after clinging to the wreck of the plane for many hours, died from exhaustion and 
exposure to the wind and water, the wife dying first. Another suit arising out of 
the death of a passenger upon the occasion mentioned was that of Wendorff v. 
Missouri State Life Insurance Co. (Mo. Sup.) 1 S. W. (2d) 99. , 

Lawrence E. Smith remained a member of the defendant association, and 
had paid the required dues and assessments up to the time of his death, but no 
change had been made in the certificate, which stood as originally issued, carry- 
ing the provision: “Benefits in case of death payable to Josephine Smith, his 
wife.” 

At the time of the issuance of the certificate, the act concerning fraternal 
beneficiary associations was in force. Laws of Missouri 1911, p. 284. The vari- 
Ous sections of this act, with some changes not applicable to the questions herein 
involved, appear as article 15 of chapter 50, R. S. 1919, §§ 6398-6437. 

The theory of the petition was that plaintiff was the widow of Lawrence E. 
Smith, deceased, and entitled to recover as upon an ordinary policy of insurance 
tor the death of Lawrence E. Smith by accident. She sued for $5,000, the sum 
Provided to be paid, and for a penalty for vexatious refusal to pay. The answer 
alleged that the defendant was incorporated as a fraternal beneficiary society, under 
the Laws of Missouri, for the sole benefit of its members and their beneficiaries ; 
that it had a lodge system with ritualistic form of work, and representative form 
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of government; that it made provision for the payment of death benefits only to 
beneficiaries of deceased members who died in good standing in defendant’s society 
and only to such beneficiaries as belonged to a class designated in its constitution 
and by-laws; that the fund from which death benefits and the expenses of the 
society are defrayed is derived from dues and assessments collected from the mem- 
— Defendant also pleaded a provision of its articles of association as fol- 
Ows: 

“The payment of death benefits shall be confined to the wife, relatives by blood, 
to the fourth degree, ascending or descending, father-in-law, mother-in-law, son- 
in-law, daughter-in-law, stepfather, stepmother, |stepchildren, children by legal 
adoption, or to a person or persons dependent upon the member.” 

This provision follows the terms of section 6403 of the statute. The de- 
fendant also pleaded and set forth various other provisions of its articles, goy- 
erning in cases wherein a beneficiary became ineligible, or a member died without 
leaving designated beneficiaries or heirs at law, also a provision governing the 
making of a change of beneficiary, and issuance of a new certificate. Defendant 
alleged that, by reason of a judgment of divorce from Lawrence E. Smith, plaintiff 
became ineligible, and had no legal right under the contract to demand the benefit 
provided in the certificate. Defendant also pleaded as a defense a provision of the 
certificate that it should not be liable in case of the death of a member caused 
while the member was “acting as an aviator or balloonist, or soldier or sailor, by 
participation in war or riot, or aerial navigation, * * * or hazardous adven- 
ture, * * * or by voluntary or unnecessary exposure to danger or to obvious 
risk of injury,” and alleged that the death of Lawrence E. Smith “was directly 
caused by his participation in aerial navigation and in hazardous adventure, and 
by his voluntary and unnecessary exposure to danger, or to obvious risk of “injury,” 
and set forth the circumstances* under which he lost his life. 

The second amended reply, after admitting that defendant was organized and 
incorporated as a fraternal beneficiary society, alleged that, by the terms of the 
certificate, and by defendant’s method of doing business, it constituted itself an 
ordinary life insurance company, and that it received a fixed sum as premiums 
during the entire life of the policy; that, through the payment of premiums by 
Lawrence E. Smith up to the time of his death, although divorced from plaintiff 
for his fault, she did not forfeit any right she had as his wife, or would have as 
his widow; that defendant, by acceptance of dues and assessments upon the certili- 
cate without changing the beneficiary, and with knowledge that plaintiff was 
divorced for the fault of Lawrence E. Smith, was estopped to deny. the plaintiff 
is entitled to receive the benefit thereof. Plaintiff also alleged that section 640, 
R. S. 1919, under which, defendant claimed immunity from the provisions of sec- 
tion 6337, from paying the sums claimed as penalty for vexatious refusal and 
delay, was void, as being in violation of subdivisions 26 and 33 of section 53 of 
article 4 of the Constitution; and that said section 6401 was a special and not a 
general law. : 

A jury was waived, and the cause tried to the court. The plainiiff offered a 
peremptory declaration of law, and also certain other declarations of Jaw upon 
the issues, all of which were refused... Without request of either party, the court 
filed, a written statement of the grounds of his conclusion that judgment should go 
for defendant. The grounds so stated were that defendant is a fraternal. bene- 
ficiary association under the laws of Missouri, that section 6401, R. S. 1919, is con- 
stitutional, and that plaintiff, in obtaining a divorce from her husband lost her 
right to claim anything under the certificate sued on. There followed the state- 
ment that, in view of those conclusions, it was unnecessary to pass upon the ques- 
tion whether the deceased was violating the terms of the certificate at the time 
of his death. The judgment entered was general in form, reciting that the court 
found the issues for the defendant, and adjudged that plaintiff take nothing by 
her suit. In due time plaintiff filed a motion for a new trial, and also motion for 
an entry nunc pro tunc, showing what issues were passed upon; that is, motion 
for a judgment entry which should state the findings recited in the court’s memo- 
randum, and state also that, for the reasons given, the court did not pass on 
the other question, whether the deceased was violating the terms of the certificate 
at the time of his death. These motions were overruled, and plaintiff appealed. 

Counsel for plaintiff urge that the court, sitting as a jury, was required to 
pass upon all the material issues in the case, and failed to do so. 





Ace.} Smith v. Travelers’ Protective Ass’n of America 801 


[1] I. There is no tenable theory which can be of avail to plaintiff under this 
head, which is a contention that the court committed reversible error in overruling 
the motion to enter a judgment for defendant based upon and specifically follow- 
ing the recitals in the court’s opinion. This is so because the memorandum filed 
by the court briefly expressing his conclusions, decisive of the question of the plain- 
tiff’'s right to recover, was not a paper in the case required by law. It was not a 
verdict, nor a finding as required by section 1402, R. S. 1919. It was entirely an _ 
optional act of the court, not called for by request of either party. Hewitt v. 
Steele, 118 Mo. 463, 24 S. W. 440; M., K. & T. Ry. Co. v. Holschlag 144 Mo. 
253, 45 S. W. 1101, 66 Am. St. Rep. 417. Being such, it does not constitute ground 
of impeachment of the sufficiency of the judgment appearing of record which 
disposed of all the issues in the case. 

There are several other assignments of error, and there is discussion in the 
briefs of a number of questions. The eligibility of the plaintiff under the certifi- 
cate is discussed at some length. However, the character of the certificate is the 
primary subject of the inquiry. Plaintiff's essential contention is that the certifi- 
cate is to be regarded as a regular old line insurance policy. This is based upon 
the claim that defendant failed to prove that at the time the certificate was issued 
it was a fraternal beneficiary society. Whether it was such, it is urged, depends 
not upon defendant’s charter, but upon its action and the method of conducting 
its business. It has been so held. Andrus v. Accident Association, 283 Mo. 442, 
223 S. W. 70, 13 A. L. R. 779; Murphy v. Brotherhood (Mo. App.) 199 S. W. 730; 
National Union v. Marlow (C. C. A.) 74 F. 775; Corley v. Travelers’ Protective 
Association (C. C. A.) 105 F. 854. 


On the trial, by stipulation, it was admitted that defendant was organized as a 
fraternal beneficiary association under the laws of Missouri, and at all the times 
mentioned in the petition was duly licensed to do business as, such in Missouri. A 
copy of defendant’s articles, constitution, and by-laws was admitted in evidence 
in connection with the testimony of Mr. Logan, its National Secretary and Treas- 
urer. 


[2] Il. The claim in the briefs for appellant as to the insufficiency of this 
evidence is directed toward two points. The first is that there was no showing 
of ritualistic form of work, in defendant’s association, and the next is contained 
in the statement that “the only method of doing business shown ‘was issuance 
of certificate for $11 per annum which could be paid annually or semiannually, in 
advance, on or before June 30th or December 3lst.’” The exhibit introduced in 
evidence showed defendant’s incorporation on June 7, 1890, and showed the articles 
of association, constitution and by-laws, and all amendments down to July 1, 1921. 
The only persons eligible as members were those “actively engaged” at the time 
of their application, in traveling in commercial pursuits. The articles, ‘constitu- 
tion, and by-laws provide for an organization without capital stock, and or- 
ganized and to be carried on solely for the mutual benefit of its members and 
their beneficiaries, and not for profit. The constitution provides for a lodge sys- 
tem, and that there shall be a ritualistic form of work and representative form 
of government; and the provision made for payment of benefits is in accordance 
with section 6402, R. S. 1919. There is provision’ made for a supreme govern- 
ing, or legislative body over the organization in the states and territories of the 
United States, provision for state divisions, and for branches, called “posts,” 
within a state, and the provision is that members shall be elected, initiated, and 
admitted in accordance with the constitution and by-laws, and in accordance with 
the prescribed ritualistic ceremony, and that persons become members through 
election, initiation, and admission in some post of the organization. Each post 
is required to have one stated or regular meeting each month. 


Laying aside, for the time being, the question of mere ritualistic form of 
work in the posts, an examination of the articles, constitution, and by-laws of 
defendant shows that they embody and closely follow the provisions found in 
sections 6398, 6399, 6400, 6402, 6403, 6404, 6405, and 6406, of R. S. 1919. Coming 
to the question of the existence of ritualistic form of work, to which plaintiffs 
especially direct attention, we find that the constitution contains the provision that 
“the posts shall use the ritualistic form of work prescribed by the National Board 
of work, which shall, from time to time, make reports to the full Board of 
Directors shall prescribe a ritual which shall be the guide for the transaction of the 
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business of the post.” There is also the provision that “the National President 
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shall, at the monthly meeting of the National Directors in July of each year, 
appoint for the ensuing year three directors as a committee on ritualistic form 
of work, which shall, from time to time, make reports to the fulf Board of 


Directors.” 


This is followed by the other provision that “all members shall be 


admitted into the association by election and initiation into some post in accord- 


-ance’ with the ritual and constitution.” 


In another place, there is the provision 


that “all meetings of the post shall be conducted in accordance with the ritual 


of the association. 


And again another provision that “all members shall be elected, 


initiated, and admitted to the post in accordance with the constitution, by-laws, 
rules and regulations, and prescribed ritualistic ceremonies of the association, and 
that the ritual prescribed and adopted by the National Board of Directors shall be 
observed and followed by the post at regular meetings, and at all initiations of 


members. 


Aside from the provisions referred to in the constitution and by-laws, 


the only other testimony about a ritual or ritualistic ceremony or form of work 
was that given by Mr. Logan, the defendant’s National Secretary and Treasurer, 
who, in his direct examination, and in connection with his identification of the 


exhibit, made the following statement: 


“I say this association had at all times, including when this certificate was 
issued and up to the death of Mr. Smith, a lodge system and ritual for the initia- 
tion of members, and members were initiated and became members through their 
initiation by the lodges, through the ritual I have produced in this book here.” 

Counsel for plaintiff make the point that this statement was one of mere 
conclusions, and say that there is no ritual in the book; that is, the printed exhibit, 


containing the articles, constitution, and by-laws of defendant. 


It is true that 


there is not set forth in the exhibit the form of any ritualistic ceremony used in 


the initiation of members. 


As we have seen, it is plain that there is provision for 


the prescribing of a ritualistic form of work, and requirement that the ritual so 
prescribed shall be observed and followed by the post at its regular meetings and 


in the initiation of members. 


The statement made by the witness is not wholly 


definite, and is a statement of what might be termed conclusions. It is not accu- 


rate in the literal sense that “members were initiated and became members through 
their initiation by the lodges through the ritual produced in the book,” because 
no ritualistic ceremony is set forth in the book, and presumably it would not be, 


if intended to be known only by members. 


However, it would not seem that this 


question was deemed of importance by counsel for plaintiff at the time of the 
trial. The reply contains no general denial, but only a special denial of the 
defense that the deceased came to his death by means within the exception pleaded. 
No objection was made to the testimony, or the form of it, or that the statement 
was a mere conclusion of the witness, and no inquiry was made of the witness in 


the cross-examination as to a ritualistic form of work in the posts. 
that the complaint now made upon this point comes too late. 


We conclude 


(3] III. The other objection is grounded upon the requirement of payment 
by the member of $11 anually. The theory is that this requirement makes the 
certificate an ordinary insurance policy. The provisions of defendant’s consti- 
tution may be noticed in connection with the statutory requirements. The con- 
stitution provides that “the indemnity or benefit fund shall be established and 
maintained out of the annual dues, the membership fees, and special assess- 
ments”; reference being made to specific other sections applicable to each. The 


statute, section 6406, provides: 


“The funds from which benefits shall be paid and the funds from which 
the expenses of the society shall be defrayed shall be derived from periodical or 
other payments by the members of the society and accretions of said funds.” 

The same section provides that no such society shall be admitted to trans- 
act business in this state which does not provide for stated periodical contribu- 
tions, sufficient to provide for meeting the mortuary obligations contracted when 
valued upon the basis named in section 6422. Defendant’s constitution provides 
that the annual dues shall be $11, apportioned as follows: $1.50 to the post; $1.50 
to the state division; $6 to the benefit or indemnity fund; $1.90 to the general ex- 
pense fund, and 30 cents which shall go to the magazine fund, or the reserve 


fund, as the member may in writing elect. 
ship fee of $2 to be paid by the applicant eligible to active membership, and pro- 


There is a provision for a member- 
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vision for a fee to be paid by associate members, who are not entitled to benefits 
in case of death by accident, nor eligible to vote in meeting or act as delegates 
in conventions. There is also a provision that, “whenever the indemnity or benefit 
fund is reduced by the payment of indemnity claims or death losses to less than 
$5,000, the Board of Directors may levy an assessment not to exceed $2 on each 
member of the association.” This seems to be in accordance with the provisions 
of section 6421, which requires the laws of such a society to provide that, if the 
stated periodical contributions of the members are insufficient to pay all matured 
death and disability claims in full and to provide for the creation and mainten- 
ance of funds required by its laws, additional increased or extra rates shall be 
collected from the members to meet such deficiency. These provisions did not 
make the certificate a regular insurance policy. State ex rel. v. Allen, 306 Mo. 633, 
269 S. W. 388. The testimony was that the association had about 110,000 members ; 
that the indemnity fund had fallen sometimes to near the sum of $5,000, but it had 
not been necessary to levy an additional assessment upon the members. Without 
going farther in the comparison of the provisions of defendant’s constitution and 
by-laws with the statutory requirements, we conclude that the provisions indicated 
substantially follow the requirements of the statute. This further may be said upon 
the question of insufficiency of the proof, that defendant, in the issuance of the 
certificate sued on, was a fraternal beneficiary society. It is admitted that it was 
so organized, and duly licensed as such at all times referred to in the petition. 

The statute, section 6421, requires annual reports of every society transacting 
business in this state, showing its condition, and it is required to furnish such 
other information as the superintendent “may deem necessary to a proper exhibit 
of its business and plan of working.” By other provisions (sections 6424 and 
6426) the superintendent of insurance is given full power to make examinations 
of a domestic or foreign society, and ascertain whether they are operating in com- 
pliance with the requirements of the statute. It has been held that the issuance 
of a license to a foreign society as a fraternal beneficiary association, is prima 
facie evidence that it is such. State ex rel. Knights and Ladies of Security v. Allen 
306 Mo. 651, 269 S. W. 388; section 6413, R. S. 1919; Parker v. Sovereign Camp 
Woodmen of the World (Mo. App.) 196 S. W. loc. cit. 427; Castens v. Fraternal 
Aid Union (Mo. App.) 255 S. W. loc. cit. 969. The ruling of the state superin- 
tendent of insurance is not conclusive upon the court, but, under the admission that 
the defendant is duly licensed as a fraternal beneficiary association, and in con- 
sideration of its constitution and by-laws, which follow the statutory provisions 
for the government of such a society, and of the other evidence, we rule against 
the contention of plaintiff that there is insufficient proof of defendant’s character 
as a fraternal and beneficiary association in the issuance of the policy sued on. 

In passing, a brief reference is made to cases cited by counsel for plaintiff, 
under the contention that, whether defendant is a fraternal beneficiary associa- 
tion depends not on its charter, but on its action and method of conducting busi- 
ness. In Andrus v. Accident Association, 283 Mo. 442, 223 S. W. 70, 13 A. L. R. 
779, the question whether the defendant there was a fraternal beneficiary associa- 
tion was not in issue. It claimed to be operating and issuing a policy under the 
assessment plan of insurance under article 3, c. 61, R. S. 1909. The essential 
holding was that if a company organized under article 3 of the Insurance Laws of 
1909 issued a policy not authorized by that article it could not avail itself of the 
exemptions provided for such companies in a suit on such policy. In Murphy v. 
Brotherhood (Mo. App.) 199 S. W. 730, the question was not in the case. The 
answer did not plead that the defendant was a fraternal benefit society, and, under 
the facts there considered, the defendant was held liable. In National Union v. 
Marlow (C. C. A.) 74 F. 775, the Statutes of Missouri of 1889 were under con- 
sideration. The provisions of the association regulating its membership and other 
matters were considered, and it was held to be carrying on the business of insur- 
ance on the assessment plan, but had not qualified itself under the laws of Missouri 
for doing business of that kind. Among other things, the opinion noted that 
its members were not restricted to any particular class, calling, or profession. 

_In Corley v. Travelers’ Protective Association (C. C. A.) 105 F. 854, the 
defendant was organized under the laws of Missouri; and it was operating in 
the state of Kentucky. The assured became a member of a post in Kentucky. 

he case was decided in the year 1900, and had for its basis the provisions of the 
Statutes of Kentucky. The provisions of the constitution of the defendant then 
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in force were considered, in view of the application of the Kentucky Statutes. 
While in that case the defendant was held not to be a fraternal beneficiary asso- 
ciation, and was held liable, the holding was founded upon consideration of the 
many points in which defendant had failed to bring itself within the provisions 
of the Kentucky Statutes. Among the matters pointed out, attention was called 
to the fact that there was no provision in the constitution for persons becoming 
members through membership in any lodge or post. Notice was also taken of 
the fact, shown without objection, that the superintendent of insurance of Mis- 
souri had found that the defendant had not complied with the laws of Missouri 
applicable to fraternal beneficiary associations, and had refused a license in 
Missouri to defendant. In substance, it was neither organized nor licensed, nor 
conducting its business as a fraternal beneficiary association, in compliance with 
the statutes applicable to that form of organization. 

[4] IV. It is insisted that section 6401, R. S. 1919, is void because in violation 
of subdivisions 26 and 33 of section 53 of article 4 of the Constitution. Section 
6401 is as follows: 

“Except as herein provided, such societies shall be governed by this article 
and shall be exempt from all provisions of the insurance laws of this state, not 
only in governmental relations with the state, but for every other purpose, and 
no law hereafter enacted shall apply to them, unless they be expressly designated 
therein. (Laws 1911, p. 284.)” 

This section, in subtantially the same form, was part of section 7109, R. S. 
1909, which, with the other sections constituting article 9 of chapter 61, R. S. 
1909, was repealed by the act of 1911. The provision of this section in its present 
form, or substantially as it has been for many years, in its application to certifi- 
cates issued by fraternal benefit associations, has been before this court in numer- 
ous cases, without claim it was invalid as being a special law violative of the 
Constitution. Its validity seems to have been accepted without question in Wester- 
man v. Supreme Lodge, 196 Mo. 670, 94 S. W. 470,5 L. R. A. (N. S.) 1114, and 
in Armstrong v. Modern Brotherhood, 245 Mo. 153, 149 S. W. 459. 

In Claudy v. Royal League, 259 Mo. 92, 168 S. W. 593, the validity of article 
9, c. 61, R. S. 1909, of which section 7109 was a part, was challenged as being 
a special law, in that it provided that fraternal and beneficiary associations should 
be exempt from the provisions of the general insurance laws of the state. This 
court said, loc. cit. 103 (168 S. W. 595): 

“The insurance statutes of this: state are subdivided into articles, each by 
their terms applicable to certain classes of companies or associations. If, upon 
examination, these articles are found to be complete in themselves and they apply 
to the companies or associations therein designated as a class, then they are not 
inimical to the organic law as special legislation. We find that the article (articie 
9, c. 61) under consideration is creative and regulatory of fraternal beneficiary 
associations, that it is complete in itself and applicable to the associations named 
as a class; this being true it may well be the subject of particular legislation with- 
out violating the Constitution prohibiting the granting of special privileges to cor- 
porations.” 

After discussing certain earlier cases, the conclusion was announced that the 
law was not violative of the Constitution. In State ex rel. v. Trimble, 292 Mo. 
loc cit. 379, 239 S. W. 467, it was noted that, in the particular case under discus- 
sion, there was no distinction in meaning between section 7109, R. S. 1909, and 
section 6401, R. S. 1919. In the later case of State ex rel. Knights and Ladies of 
Security v. Allen, 306 Mo. 633, 269 S. W. 388, in banc, upon certiorari, the ques- 
tions in issue were the force and application of the exemption under section 6401, 
and the alleged conflict in the ruling of the Court of Appeals thereon. It was 
held that the relator was a fraternal beneficiary association, and that the exemp- 
tion provided in the statute applied. The question of the constitutional validity 
of the law was not raised, and no reference was made to the ruling in the Claudy 
Case. The opinion contains the following, loc. cit. 656 (269 S. W. 395): 

“It must be kept in mind that the fraternal beneficiary society law is a part 
of eyery certificate holder’s contract, and by that law the society’s constitution 
and by-laws, charter and articles of association, and amendments thereof, are part 
of that contract. By the law and the contract the society is exempt from the general 
insurance law, and any ruling which makes a society, when moving within its legal 
sphere, subject to the general law, conflicts with decisions of this court.” 
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Citation was made to State ex rel. v. Reynolds, 287 Mo. loc. cit. 172, 229 
S. W. 1057. ‘In the case last mentioned, it was said: 

“This statute (article 15, c. 50, R. S. 1919) contains, among other things, the 
section upon exemptions which we have shown constitutes an unequivocal restric- 
tion upon the application of the general statute above referred to, and confines the 
rights and powers of such association to the statute of its creation.” 

It'was further observed in the same opinion: 

“The regulation of the business of life insurance is, under our statute, vari- 
ously subdivided, in that each article authorizes the organization, defines the nature 
and prescribes the manner of conducting the business of a certain class or kind 
of companies -distinct from the others, and subject, in many particulars, on ac- 
count of their character, to the law of their creation alone.” 

The Legislature, under the provisions of the act concerning fraternal bene- 
ficiary associations, not organized for profit and operating through a lodge system, 
intended ‘to distinguish them from life and health insurance companies engaged 
in business for profit. The classification is founded upon a distinction stated in 
the law, ‘that such associations are without capital stock, are not operated for 
profit, are operated under a lodge system with ritualistic form of work; the mem- 
bers belong to a special class, and beneficiaries are confined to a definite class, 
to persons bearing one or another of the defined relations to the member, The 
classification of such associations is founded upon a distinction which is not 
capricious, arbitrary, or unreasonable. See Fidelity Mutual Life Association v. 
Mettler, 185 U. S. loc. cit. 326, 22 S. Ct. 662, 46 L. Ed. 922. 

We'have examined the cases cited by counsel for plaintiff in support of their 
contention that section 6401 is a special law violative of the Constitution. In 
Woolley v. ‘Mears, 226 Mo. 41, 125 S. W. 1112, 136 Am. St. Rep. 637, it was held 
that a ‘statute which attempted to regulate only in cities containing 300,000 in- 
habitants ‘or ‘more the subject of offering real estate for sale, and forbidding the 
offering of ‘real estate for sale by an agent without consent of the owner in writ- 
ing, was unconstitutional. It was so held because it was said: 

“There ‘is no good reason which could be assigned why it should not be made 
applicable ‘to all cities and other portions of the state.” 

Counsel ‘cite State ex rel. v. Revelle 257 Mo.. 529, 165 S. W. 1084. In that 
case the Act approved March 9, 1911 (Laws 1911, p. 301) was held invalid. The 
first ground of the decision was that the title of the act was misleading. The 
other ground -was that the act was invalid becatise it was an attempt to enact a 
special law by the repeal, at least pro tanto, of a general law. The act under- 
took to authorize a plan of interinsurance between individuals and corporations 
through an agent or “manager,” appointed by the subscribers taking policies, and 
the act declared that the making of such contracts should “not constitute the 
business of insurance, and shall not be subject to the laws of this state relating 
to insurance.” Of this act the court said, loc. cit. 538 (165 S. W. 1087), that— 

“It was fashioned so as to abrogate the application of the insurance laws to 
every policy issued in this state to a person, firm or corporation who should 
become a member of the body issuing the policy.” ‘ 

And further spoke of the plan, loc. cit. 537 (165 S. W. 1086) as— 

“A state-wide plan with no other requirements as to membership than that the 
applicant ‘shall insure his property and give the ‘manager’ the power to do all 
things, simply by using the name ‘manager,’ which the member could do himself.” 

here is nothing said in the opinion contrary to the view that the Legislature 
could properly create a class of fraternal beneficiary associations, defining their 
rights and ‘powers, and restricting application upon them of the general statutes. 
Aloe v. Fidelity Mut. Life Ass’n, 164 Mo. 675, 55 S. W. 993, is another case cited. 
We are unable to see the application of ‘the ruling in that case to the question 
here in issue. Another case cited is State v. Miksicek, 225 Mo. 651, 125 S. W. 
507, 135 Am. St. Rep. 597. In that case the law held invalid as a special law, 
was one regulating bakeries, and relating to sanitation of buildings occupied for 
bakeries. The decision proceeded upon the theory that the legislative mind in the 
enactment of the law was specially directed to bakeries as a class, and sought to 
embrace every feature of the business done by that class; but that certain sections 
were soy framed as to require sanitation of the buildings and rooms of bread, bis- 
cuit, and cake bakeries, while the proprietors of) buildings used for pie, pastry, and 
cracker bakeries, were exempt from its operation. The law was held invalid, 
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because there was no reasonable ground for the distinction made. We hold that 
the statute here in question is not violative of the constitutional provisions cited 
by counsel for plaintiff. 

[5, 6] V. In view of the foregoing conclusion that the contract sued on is to 
be treated as a fraternal beneficiary association certificate, the next question is 
that of the eligibility of the plaintiff, or of her right to enforce payment of the 
benefits thereof. Under the constitution of defendant, and by the statute, no 
beneficiary could have or obtain any vested interest in the benefits of a certificate 
of a member, until the same had become due and payable by the death of such 
member. In that respect it differs from an ordinary life insurance policy. It 
speaks with reference to the conditions existing at the time of the death of the 
member whose life was insured. : 

The question immediately in issue was before the St. Louis Court of Appeals 
in Order of Railway Conductors v. Koster, 55 Mo. App. 186. It was held. that 
the divorced wife of the deceased member was not entitled to the benefits. That 
court said, loc. cit, 193: 

“That a benefit certificate is different from an ordinary life insurance policy, 
viz. that it is testamentary in its character, is well settled and has been repeatedly 
decided in this state. Masonic Benevolent Ass’n v. Bunch, 109 Mo. 560, 580 
[19 S. W. 25]; Expressman’s Aid Society v. Lewis, Adm’r, 9 Mo. App. 412; Na- 
tional American Ass’n v. Kirgin, 28 Mo. App. 80. That proposition is conceded 
by the appellant, but her counsel claims that, although the designation of the 
beneficiary speaks from the death of the assured, it does not follow that a de- 
scriptive designation must continue applicable to the person described up to the 
time of death. But what is descriptive designation, after all? When the de- 
scriptive designation is used to identify the person, the fact that it applies to the 
person no longer at the date of death is immaterial, because the beneficiary is the 
person and the description of his or her status a mere identification of the person; 
but when the status of the beneficiary is the main, if not the sole, inducement for 
the insurance, the name becomes a mere descriptive designation and the object 
of the benefit is, and always remains, in the person filling the particular status.” 

In Modern Woodmen v. Patterson and Johnston, 196 Mo. App. 346, 194 S. W. 
897, the benefits under the certificate were payable to a stepson of the member, 
as a dependent upon the member, but he had ceased to be a dependent before the 
death of the member. It was held that he could not recover, and that “such 
beneficiary must be a dependent at the death of the member,” to be entitled to 
the benefits. 

Counsel for plaintiff have cited a number of cases from other ‘jurisdictions 
holding that the divorced wife of a member of a fraternal beneficiary association 
was entitled to recover the benefits. Courtois et al. v. Grand Lodge, 135 Cal. 552, 67 
P. 970, 87 Am. St. Rep. 137; Overhiser v. Overhiser, 14 Colo. App. 1, 59 P. 75; 
Farra v. Braman, 171 Ind. 529, 86 N. E. 843; White v. Brotherhood, 124 Iowa, 
293, 99 N. W. 1071, 66 L. R. A. 164, 104 Am. St. Rep. 323, 2 Ann. Cas. 350: 
Brown v. Ancient Order, 208 Pa. 101, 57 A. 176; Snyder v. Supreme Ruler, 122 
Tenn. 248, 122. S. W. 981, 45 L. R. A. (N. S.) 209. The last named is a Tennessee 
case. An examination of these cases shows that, in the main, the result reached 
was based upon the provisions of the constitution of the particular association, 
or the governing statute, or upon conditions creating some equitable right in 
the claimant. 

There are many cases in which it has been held that, where a certificate of a 
fraternal beneficiary association is made payable to a person as wife, when she 
ceased to be a wife, she no longer remains the beneficiary, and removes herself 
from the class of persons entitled to receive the proceeds of a certificate. This 
was held in these cases where by divorce she ceased to be the wife of the member. 
Tyler v. Odd Fellows Mutual Relief Ass’n, 145 Mass. 134, 13 N. E. 360; Bush v. 
Modern Woodmen, 182 Iowa, 515, 152 N. W. 31, 162 N. W. 59; Brotherhood of 
Railroad Trainmen v. Taylor, 29 Ohio Cir. Ct. R. 171; Giffin v. Grand Lodge, 99 
Neb. 589, 157 N. W. 113, L. R. A. 1916D, 1168; Dahlin v. Knights of Modern 
Maccabees, 151 Mich. 644, 115 N. W. 975; Green v. Green, 147 Ky. 608, 144 S. W. 
1073, 39 L. R. A. (N. S.) 370, Ann. Cas. 1913D, 683; Lawson v. United Benevo- 
lent Ass’n (Tex. Civ. App.) 185 S. W. 976; Thomas v. Locomotive Engineers 
Ass’n, 191 Iowa, 1152, 183 N. W. 628, 15 A. L. R. 1240. : . 

In Thomas v. Locomotive Engineers’ Association, supra, there is a review 
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of cases involving the immediate question at issue. The underlying distinction be- 
tween the two classes of cases is in the main founded upon the character of the 
governing rules of the association, and the applicable statutory provisions. The 
distinction, rests upon the difference between a mere requirement that a certificate 
shall issué to only one of a certain class, and a requirement that death benefits 
under a certificate shall go only to one of a certain class. In the case at bar, the 
statute, section 6403, and the constitution of defendant, restricted, “confined” the 
payment of death benefits to those belonging to the classes named. The statute 
and constitution of defendant association do not include a wife divorced, as such, 
as a person to whom death benefits may be paid. In determining the question of 
the status, the cases make no distinction founded upon the fact that the divorced 
wife, claiming benefits, obtained the divorce for the fault of her husband. Dis- 
cussion of this may be found in Appleby v. Grand Lodge (Tex. Civ. App.) 225 S.W. 
588. Under the terms of the statute itself and of the constitution of the defendant 
association, no such distinction can be made. There is no claim attempted to be 
made upon the theory that plaintiff was dependent upon the deceased. There is no 
question here, as there was in many cases, of dispute between two or more claimants. 
There is the bare question whether the plaintiff, wha had ceased to be the wife of 
the deceased, is entitled to enforce payment wf the death benefits under the certificate 
sued on. 

Our conclusion is that she is not so entitled, and the judgment is affirmed. 

Seddon and Ellison, CC., concur. 

Per Curiam. The foregoing opinion by Lindsay, C., is adopted as the opinion 
of the court. 

All of the Judges concur. 


(132 Mise. Rep. 200) 
SCHWARTZ v. COMMERCIAL TRAVELERS’ MUT. ASS’N OF 
AMERICA. 
Supreme Court, New York County. May, 1928. 
229 New York Supplement 669. 
INSURANCE—HEMORRHAGE CAUSED BY PICKING SCAR: TISSUE IN 

NOSE HELD RESULT OF “ACCIDENT,” WITHIN ACCIDENT INSUR- 

ANCE POLICY. 

A hemorrhage in insured’s nose, caused by picking scar tissue from inside of 
nose, held to constitute an “accident,” within accident insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 449.) 

Action by Julius L. Schwartz against the Commercial Travelers’ Mutual 
Association of America. Judgment for plaintiff. 

Greenbaum, Wolff & Ernst, of New York City (John J. Wildberg, of New 
York City, of counsel), for plaintiff. 

Moses, Nehrbas & Tyler, of New York City (H. C. Moses, of New York City, 
of counsel), for defendant. 

Bryur, J. Plaintiff sues to recover under an accident insurance policy because 
of a hemorrhage. He had for some time felt a slight irritation in his nose, and 
had been in the habit of picking it, removing thereby some fragmentary scar tissue. 
What is medically known as an “ulcer” resulted, and this ultimately produced a 
perforation of the septum. The hemorrhage occurred when he again picked this 
scar or bit of tissue, and it was found by the physician in attendance to have come 
from the edge of the perforation. Two points are urged by the defense: First, 
that the occurrence involved was not an accident; and, second, that if an accident 
the hemorrhage which resulted was not “caused solely and exclusively” by the 
accident (as provided in the policy). 

_ As to the occurrence being an accident, of course, if we visualize an accident 
from the standpoint of lurid journalistic headlines, the incident in question was 
unworthy of mention or consideration. But in the language of Cardozo, J., for 
the Court of Appeals in Lewis v. Ocean Accident & Guarantee Corporation, 
eet, of London, England, 224 N, Y. 18, 21, 120 N. E. 56, 57 (7 A. L. R. 

_“‘Probably it is true to say that, in the strictest sense and dealing with the 
region of physical nature, there is no such thing as an accident.’ Halsbury, 
L. C., in Brintons v. Turvey, L. R. [1905] A. C. 230, 233. But our point of view, 
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in fixing the meaning of this contract, must not be that of the scientist. It must 
he that of the average man. Brintons v. Turvey, supra; Ismay, Imrie & Co. vy. 
Williamson, L. R. [1908] A. C. 437, 440. Such a man would say that the dire 
result, so tragically out of proportion to its trivial cause, was something unfore- 
seen, unexpected, extraordinary, an unlooked for mishap, and so an accident. This 
test—the one that is applied in the common speech of men—is also the test to be 
applied by courts.” 

In that case the terms of the policy were substantially the same as in the 
one at bar. The insured had a pimple on his lip. “There is testimony from which 
a jury might find that the pimple had been punctured by some instrument, and 
that the result of the puncture was an infection of the tissues. If-that is what 
happened, there was an accident.” The theory is elaborated in Matter of Con- 
nelly v. Hunt Furniture Co., 240 N. Y. 83, 147 N. Ev 366, 39 A. L. R. 867, in 
which an undertaker’s helper permitted some gangrenous matter to enter a slight 
cut in his hand and later “scratched a pimple with the infected finger.” The court 
said (page 85 [147 N. E. 367]): 

“Germs may indeed be inhaled through the nose or mouth. * * * Our 
mental attitude is different when the channel of infection is abnormal or traumatic, 
a lesion or a cut.” 

In U. S. Mutual Accident Association v. Barry, 131 U. S. 100, 9 S. Ct. 755, 33 
L. Ed. 660, I think it may be said that the Supreme Court of the United States 
adopteg even a more liberal definition of an accident under the terms of a similar 
policy. Some persons jumped from a platform four or five feet high to the 
ground and alighted safely. The deceased jumped last. The complaint averred 
that the jar from the jump produced a puncture of the duodenum, resulting in 
death. Said the court: 

“The jury were, on all the evidence, at liberty to say that it was an accident 
that he [deceased] did not” alight safely. ; 

In my opinion the Lewis Case, particularly as amplified by the Connelly Case, 
is determinative that the hemorrhage here constituted an accident, or resulted from 
accidental means. 

The second contention of the defendant, namely, that the hemorrhage was not 
“caused solely and exclusively by the accident,” offers, perhaps, greater: difficulty. 
Considered from the purely philosophic standpoint, and accepting the general 
theory of causation we cannot well avoid assent to the doctrine suggested in 
Bacon’s Maxims of the Law, referred to in Lawrence v. Accidental Insurance Co., 
L. R. [1881] 7 Q. B. Div. 216: 

“That there is not in truth a single cause of. anything but that we cannot in 
the law go back to the cause of causes; but must content ourselves with the im- 
mediate cause.” 

Since, therefore, there is philosophically no sole and exclusive cause of any 
effect, one might feel justified, were it an original proposition, in holding that this 
requirement added nothing to the application of the doctrine of legal causation, 
which is in itself troublesome enough. It has been the subject of elaborate con- 
sideration: in recent legal literature. See Professor Jeremiah Smith’s Legal Cause 
in Actions of Tort. 25 Harv. Law Rev. 103, Dec. 1911; Professor Beale’s Proxi- 
mate Consequences of an Act, 33 Harv. Law Rev. 633, March, 1920; Professor 
James Angeli McLaughlin’s Proximate Cause, 39 Harv. Law Rev.. 149, Dec., 1925; 
Rationale of Proximate Cause, by Professor Leon Green, 1927; and the rather 
elaborate article by Professor Edgerton, Legal Cause, 27 U. of P. Law Rev. 343, 
349, May, 1924. : 

All these writers agree that the formulation of a precise rule is wholly im- 
possible. Even the terminology of attempted distinctions raises doubt and dis- 
pute—‘substantial factor,’ “active and passive,” “direct and indirect,” “condition 
as contrasted with “cause”—are all debatable terms, which leave the problem un- 
solved. Professor Edgerton contents himself with using the term “legal cause 
as indicating the goal at which we are aiming, but concedes that the ascertainment 
of that term must be intuitive, rather than logical or philosophical. Professor 
Green questions the soundness of the entire doctrine of proximate cause. In- 
numerable illustrations in the shape of. decided cases indicate how diverse are the 
applications of any supposed rules of legal causation, were we remitted to that 
standard alone. But fortunately the test here is not what doctrine of causation 
shall be applied in a whole field of the law like that of torts, but rather what 





Acc. } Schwartz v. Commercial Travelers’ Mut. Ass’n 809 


is the intention of the parties to a written contract? See Bird v. St. Paul Fire & 
Marine Ins. Co., 224 N. Y. 47, 120 N. E. 86, 13 A. L. R. 875. 

As a practical matter the courts have striven to give the language a definite 
meaning as applied to particular ‘cases, with indifferent success it must be admitted. 
One example is typical: In Wadsworth v. Canadian R. Accident Ins. Co. the ‘trial 
court found that the death of the assured resulted from a fit which caused the 
upsetting of a lantern whereby the building in which the assured was was set on 
fire. The Divisional Court (26 Ont. L. 55, 3 D. L. R. 668) reversed, and held that 
the fire, and not the fit, caused the death. On appeal to the Appellate Division of 
the Ontario Supreme Court (28 Ont. L. 537, 13 D. L. R. 113) the determination of 
the Divisional Court was reversed, and it was held that the death was to be 
attributed to the fit. This view was accepted by the Supreme Court of Canada. 
49 Can. S. C. 115, 16 D. L. R. 670. In none of these courts wad the decision 
unanimous. In Penn v. Standard Life Ins. Co., 160 N. C. 339, 76 S. E. 262, 42 
L. R. A. (N. S.) 597, where the accident affected the plaintiff's eyesight, which was 
already seriously impaired by a cataract, it was held that recovery was barred, the 
court formulating three rules which have been restated with approval in Smith v. 
Massachusetts Bonding & Ins. Co. 20 App. Div. 682, 202 N. Y. S. 857, affirmed 
without opinion, 241 N. Y. 558, 150 N. E. 554. The third of these rules is the only 
one that can be deemed relevant to the present case. It reads: 

“When at the time of the accident there was an existing disease, which, co- 
operating with the accident, resulted in the injury or death, the accident cannot be 
considered as the sole cause or as the cause independent of all other causes.” 

Apparently in the Smith Case the Appellate Division considered this rule 
applicable to defeat a recovery, where from the statement of facts it seems that the 
death of the assured may have been caused by pre-existing heart disease, from 
which he would have died in the course of a year or more, but death was hastened 
by the accident. It is significant that in the Penn Case the Supreme Court of 
North Carolina was at pains to try to eliminate a consideration of any doctrine of 
ultimate causation, and criticized some decisions which were based on an application 
of that theory; nevertheless the first question which confronts us in applying the 
third rule is what degree of causation is to be understood as indicated by the word 
“co-operating,” and of course the next question (peculiarly applicable to the 
instant case), is to what degree must a predisposition or an irregularity rise before 
it becomes a “disease.” 

In answering the question of causation we are somewhat aided by the policy 
itself. Thus, on the application blank (forming part of the policy), which the 
assured was asked to and did sign, there was a question (18) : 

“Do you understand that the benefits of this association do not extend * * * 
to any bodily injury or death happening directly or indirectly in consequence of 
disease. A. Yes.” 

I think it would be doing violence to any reasonable interpretation of the 
contractual significance of the policy to hold that the hemorrhage in the instant case 
“happened in consequence of a disease.” It happened in consequence of the trauma 
inflicted by the assured, and the condition of the assured was not a disease. Eastern 
District Piece Dye Works v. Travelers’ Insurance Co., 234 N. Y. 441, 451, 452, 
138 N. E..401 (26 A. L. R. 1505). The testimony of the physicians called as 
experts was substantially that the perforation of the septum was: not a malignant 
condition; that ordinarily a hemorrhage would not result spontaneously from that 
condition; that even in case of a person with a wholly normal septum a hemorrhage 
might result from a slight trauma, caused, for example, by a rough finger nail. 

I cannot accept an interpretation of the plaintiff’s condition as that of one 
suffering from a disease. My conclusion may be summed up in saying that in 
respect to the question of “accident” I think that this case is on all fours with the 
lewis Case. In each case we find a wholly benign or nonmalignant irregularity of 
physical condition—in the one case, a simple pimple; in the other, a slight per- 
foration of the septum; and in both, traumatic interference by the assured with 
this condition, which produced unexpected and serious results. As to the question 
of causation, the language of the policy in the Lewis Case is almost identical with 
that of the one at bar, and surely it cannot be assumed that the point was over- 
looked by the Court of Appeals, when so clearly presented by the pertinent terms 
of the policy which are set out in the opinion. 
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I might have contented myself with basing this decision wholly on the Lewis 


Case, were it not that counsel have presented their respective. contentions ably and 
elaborately, and have urged the importance of this case as a precedent and test case. 
Under the circumstances I have deemed it appropriate to set forth the reasons which 
would have led me to the same conclusion, in the absence of precedent. 

Verdict for plaintiff directed in the sum of $350, with $19.25 interest. 


DENT v. NATIONAL LIFE & ACCIDENT INS. CO. 
OF TENNESSEE. (No. 9174.) 
Court of Civil Appeals of Texas. Galveston. May 3, 1928. 
6 Southwestern Reporter (2d) 195. 
2. INSURANCE—EX PARTE STATEMENTS AND AFFIDAVITS HELD 
INADMISSIBLE TO SHOW INSURED COMMITTED SUICIDE. 


In action on health and accident policy, ex parte copy of coroner’s inquisition 
showing that insured met his death as result of suicide held inadmissible, together 
with ex parte affidavit of another and ex parte copy of vital statistics of city 
showing that death resulted in such manner. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

3. INSURANCE—SUICIDE MUST BE SPECIALLY PLEADED. 

In action on health and accident policy, evidence that insured committed suicide 
within exception exempting insurer from liability held insufficient to support judg- 
ment denying recovery in absence of special plea of such affirmative defense, since 
insurer relying on exemption clause must specially plead facts bringing itself 
thereunder. 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 


4. INSURANCE—HEALTH AND ACCIDENT POLICY HELD NOT GOV- 
ERNED BY LAW DEALING WITH LIFE INSURANCE (REV. ST. 19235, 
ARTS. 4732, 4733). 

Health and accident policy as distinguished from life policy is not governed 
by Rev. St. 1925, arts. 4732, 4733, as to contents of policy dealing solely with life 
‘insurance. ’ 

Appeal from Galveston County Court; E. B. Holman, Judge. 

Suit by Thomas H. Dent, administrator of the estate of John E. McGuire, 
deceased, against the National Life & Accident Insurance Company of Tennessee. 
Judgment for defendant, and plaintiff appeals. Reversed and remanded. 

W. J. Durham, of Sherman, and Thos. H. Dent, of Galveston, for appellant. 

Terry, Cavin & Mills, of Galveston, for appellee. 

LANE, J. This suit was instituted by Thomas H. Dent, administrator of the 
estate of John E. McGuire, against the National Life & Accident Insurance 
Company of Tennessee to recover upon an accident insurance policy issued by 
said insurance company to John E. McGuire, and for statutory damages, interest, 
and attorney’s fees. 

The plaintiff alleged the issuance of the policy on the 3d day of July, 1924; 
that all premiums due thereon had been paid; that the insured died on the Ist 
day of June, 1927, as a result of external violence while the policy was ,in full 
force and effect; that all proofs required by the terms of the policy had been 
made; that demand had been made upon the defendant for payment of the sum 
due upon the policy; and that such demand had been refused. His prayer was 
for judgment for $500, the face of the policy, for interest thereon from July 7, 1927, 
for 12 per cent. statutory damages, and for $196.66 as attorney’s fees. 

Defendant answered by general demurrer and by general denial only. 

There is no statement of facts with the record, but the judge, before whom 
the cause was tried without a jury, filed his findings of fact and conclusions of 
law wherein he found that the policy was issued as alleged by plaintiff; that the 
policy was a health and accident policy, and that all premiums due thereon had 
been paid, and that it was in full force and effect at the time‘ of the death oi 
the insured, which he finds occurred on the Ist day of July, 1927, from the effects 
of a gunshot wound intentionally inflicted by the insured upon himself with 
suicidal intent; that said health and accident policy contained a provision that the 
policy was to be of no force or effect if the insured committed suicide. He 
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found that the plaintiff, Dent, was the duly appointed and qualified administrator 
of the estate of the deceased, John E. McGuire. 

The conclusions of law were as follows: 

“(1) The clause in said health and accident insurance policy providing that 
death by suicide was not covered and relieving and absolving the insurance 
company from liability on said policy in event of suicidal death of the insured is a 
valid and enforceable provision under the laws of Texas. 

“(2) It being established by proof, and found by the court, that insured’s death 
was suicidal, there is no liability on the insurance company on said policy, and 
no recovery can be had thereon.” 

Upon the facts found and conclusions reached the court rendered judgment 
that Thomas H. Dent, administrator, recover nothing by his suit, and that the 
insurance company go hence and recover its costs against Dent. From such 
judgment Dent has appealed. 

Appellant insists that the court erred in permitting appellee to introduce in 
evidence, over his objection, first, a written ex parte statement prepared by R. M. 
Kupsa, a coroner, who held an inquest over the body of John E. McGuire, 
wherein it is substantially stated that he found that McGuire had committed 
suicide; second, an ex parte affidavit made by appellant, Dent, to the effect that 
John E. McGuire killed himself; third, an ex parte copy of the vital statistical re- 
port of the city of Galveston, wherein it is stated that McGuire came to his death as 
the result of a “gunshot wound, suicidal. [Inquest signed] R. M. Kupsa, J. P.” 

The objections urged to the several papers were, respectively, as follows: 
(1) “Because the ex parte copy of the corner’s inquisition tends to prove an 
issue which was not raised by the pleadings;” (2) “because the ex parte affidavit 
of Thomas H. Dent tends to prove an issue which was ‘not raised by the 
pleadings;” and (3) “because the ex parte copy of the vital statistics of the 
city of Galveston tends to prove an issue which was not raised by the pleadings,” 
and therefore none of them were admissible in evidence. 

There is nothing in the record whatever to show that any such papers were in 
fact introduced in evidence. No statement of facts accompanies the record, nor 
is there any bill of exception in the record. 

[1, 2] In this state of the record, we are not prepared to sustain appellant’s 
complaint. Fort Worth Mutual Benefit Association v. Jennings (Tex. Civ. App.) 
283 S. W. 910. But in view of the fact that the judgment must be reversed upon 
grounds to be hereinafter stated, we deem it advisable to state that the papers 
mentioned are clearly not admissible to prove that the insured committed suicide, 
nor to prove any other fact raised by the pleadings. 

In 37 C. J. § 436, p. 633, it is stated that the weight of authority is against 
the admissibility of the verdict and the evidence taken at the inquest, in an action 
on a policy, to show the cause of the insured’s death, such as to show that he 
came to his death by suicide, unless it is rendered admissible by the terms of the 
policy; that under such 'rule the coroner’s verdict and record of the inquest are 
not admissible as to cause of death. In support of the rule stated, decisions of 
many states are cited, among which are Metropolitan Life Co. v. Wagner, 50 Tex. 
Civ. _ 233, 109 S. W. 1120; Texas Mutual Life Co. v. Brown, 2 Posey, Unrep. 
Cas. 160. 

In Boehme v. Sovereign Camp, W. O. W., 98 Tex. 376, 84 S. W. 422, 4 Ann. 
Cas. 1019, Judge Gaines, speaking for our Supreme Court in a very exhaustive 
opinion, in answer to a certified question as to whether the record of the inquest 
proceedings containing the findings of the coroner that an insured came to his 
death by his own hands was admissible in evidence to prove that fact, said: 

“‘Law writers, of late, have frequently anirgadverted upon the carelessness 
with which such inquests are frequently conducted, and to allow inquisitions to 
be used in a suit between private parties upon a cause of action growing out of 
the death of the deceased, as in this case, would be to introduce an element of 
uncertainty into the practice which, we think, would be contrary to public policy, 
and pernicious in the extreme; and for these reasons we conclude upon careful 
consideration, that the safer and better rule is to exclude such. inquisitions. 
Germania, etc., Ins. Co. v. Lewin, 24 Colo. 43 [51 P. 488, 65 Am. St. Rep. 215]” 

It is unnecessary to discuss in detail our reasons for holding that the other 
papers mentioned are not admissible to prove any issue raised by the pleadings. 
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By his sixth assignment, appellant insists that the trial judge erred in basing 
his judgment upon his finding that the insured met death at his own hands, with 
suicidal intent, because appellee did not plead suicide as a defense. 

We have already stated that appellee’s only defensive plea was one of 
general denial. In 37 C. J., §200, p. 610, the rule is stated that all affirmative 
defenses must be specially pleaded, such as the defense that the insured was not 
in good health at the time the policy was delivered; that insured made certain 
false statements to procure the issuance of the policy, etc.; that where the insurer 
relies on a clause of the policy exempting it from liability in case insured’s death 
was caused by an excepted risk, it must specially plead the fact+so as to bring 
itself within such clause. 

We must presume from the finding of the court that, by the express terms of 
the policy, it was to be of no force and effect if the death of the insured resulted 
from suicide, that the policy was before the court, and it is manifest that the 
trial court rendered judgment solely upon his finding that the insured committed 
suicide. It is thus made to appear by the record that the court based his judgment 
in favor of appellee upon a defense not pleaded by it. 

{3] It may be admitted that there was evidence showing that the exception 
exempting appellee from liability in case the insured committed suicide was a 
condition in the policy and that the insured did commit suicide, still such showing 
would not have entitled appellee to a judgment in its favor in the absence of a plea 
setting up such proved facts as a defense to the plaintiff's suit upon the policy. 
Evidence admitted without basis in the pleadings is outside the issue in the case and 
cannot support any judgment. 

We think appellant’s sixth assignment presents fundamental error and such 
error as should cause a reversal of the judgment and a remand of the cause, and it 
is so ordered, 

[4] In view of another trial we deem it advisable to state that, the policy being 
an accident_and health policy as distinguished from a life policy, it is not governed 
.by the law announced in articles 4732 and 4733 of Revised Statutes of 1925. 

Reversed and remanded. 


CONTINENTAL CASUALTY CO. v. SIMPSON. (No. 10168.) 
Court of Civil Appeals of Texas. Dallas. April 14, 1928. 
Rehearing Denied May 26, 1928. 

6 Southwestern Reporter (2d) 387. 

5. INSURANCE—EVIDENCE HELD NOT TO PRESENT ISSUE OF FRAUD 
INDUCING COMPROMISE SETTLEMENT OF CLAIM UNDER ACCI- 
DENT POLICY. 

In action on accident insurance policy, evidence held not to show that insured 
represented by attorney, was induced to enter into compromise settlement with 
insurance company by means of fraud and misrepresentation by insurance com- 
pany’s agent to effect that he could not recover anything under policy, and court 
erred in refusing peremptory instruction for defendant. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 


Appeal from District Court, Dallas County; Royal R. Watkins, Judge. 

Action by Alexander B. Simpson against the Continental Casualty Company. 
From a judgment for plaintiff, defendant appeals. Reversed and rendered. 

Lawther, Pope, Leachman & Lawther, of Dallas, for appellant. 

L. R. Stroud, of Dallas, for appellee. ; 

Jones, C. J. In a suit by A. B. Simpson, appellee, in a district court of 
Dallas county, on an accident insurance policy issued by appellant, Continental 
Casualty Company, appellee was awarded judgment and appellant has duly perfected 
an appeal to this court. The suit is based on the following facts: 

Appellee had been a passenger conductor with the Gulf, Colorado & Santa Fé 
Railway Company. for many years, and appellant issued to him in 1901 the accident 
policy forming the basis of this suit. The policy was for the principal sum of 
$5,000, and provided for the payment of 50 per cent. of this principal sum in the 
case of the loss of a limb. It provided for an accumulation during the years it was 
in existence, and, at the time of the injury to appellee, the principal sum with the 
accumulation amounted to $7,500 and for the severance of a limb the sum payable 
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was $3,750. The policy indemnified appellee for accidental injuries “through 
external, violent, purely accidental causes.” Clause 8 of the policy provides that if 
appellee shall sustain the loss of life, limb, sight, or time from vertigo, then the 
maximum amount payable shall be one-eighth the amount which would be payable 
under this policy for like injuries arising from purely external, violent, and 
accidental causes. 

On May 26, 1922, appellee was in charge as conductor of a passenger train of the 
G., C. & S. F. Ry. Co. that was being operated from the city of Dallas to the city of 
Paris. This train stopped at the depot of Wolfe City at 9:40 p.m. Appellee, while 
on the depot. platform, and just after he had signaled the departure of the train, 
suddenly fell with the result that a wheel passed over his left hand and so badly 
crushed it that amputation above the wrist was necessary. Appellee at once received 
emergency treatment from local physicians, was placed on a train, accompanied by 
a local physician, and carried to a hospital in the city of Paris where the amputation 
by another physician was had soon after his arrival at the hospital. He remained 
in the Paris hospital for about ten days, and was removed to the Santa Fé Hospital 
at Temple, where he remained several weeks and occasionally returned for treatment 
during the year following the accident. ! 

Appellee made statements to several parties as to how he came to fall on the 
occasion of his accident. To Dr. Hooks, who amputated the arm, he said: 

“I had just given a starting signal, and was in the act of getting on the train, 
when I was seized with an attack of vertigo, lost my balance, and fell from my left 
and across the rail, wheel passed over and crushed left hand and lower end of left 
arm. 

To Dr. Gober of the Temple Hospital he stated that he was susceptible to. an 
attack of vertigo, and that on the day of the accident he noticed that he was dizzy 
and that things seemed to dance before his eyes, and after a few seconds would 
disappear. To a Mr. Lawler, who investigated the accident for the Santa Fé 
Railway Company, he made the sworn statement that: 


“T just fainted, and fell on my left shoulder. I don’t remember the wheel going 
over my hand.” 


And again he stated: 

“I fainted. There is nothing else in the world to account for it. That morning, 

before I left Dallas, there was a cloud before my eyes, and I thought I would work 
it off. I didn’t think there was anything particularly wrong with me. I am not in 
the habit of fainting. * * *” 
__ In the claim he made in June, in the Temple Hospital, to appellant, he gave 
fainting as the cause of his falling under the train. Dr. Gober, who made the 
surgeon’s report in behalf of appellee’s claim, also gave fainting as the cause of 
appellee’s falling under the train. 

At the trial of the case, appellee’s testimony was to the effect that there was 
nothing the matter with him at the time of the accident, and that he was caused to 
fall by his foot slipping on some substance on the platform: that he did not 
faint, and never lost consciousness. Two eyewitnesses to the accident, who 
saw him fall and who rescued him from under the train after his hand had been 
crushed, stated that he seemed to be conscious at said time and exclaimed, “My 
God, my hand is cut off!” The depot agent at said place also witnessed the 
accident, and stated that appellee’s lantern dropped from his hand, he staggered, 
and suddenly fell. The physicians at Wolfe City, who came at once in response 
to calls, each testified that he was conscious when they got to him. Appellee 
testified that he did not remember the various statements he had made in refer- 
ence to fainting and suffering an attack of vertigo, and there was evidence from 
him and his wife to the effect that, because of his suffering and the effect of 
the medicine administered during a long time following the accident, he was 
feeble, both in body and in mind. 

Appellee wrote several letters to the company and its agent, George P. 
Donaldson, requesting a settlement for his injury under his policy, and in July 
Donaldson visited him in Fort Worth and, according to appellee and his wife, 
told them that a settlement would have to be had under the health provision 
of his policy, and that the company did not owe him anything; but would pay him 
$400 which they refused. Donaldson’s version of this interview was that he 
told them that, under provision 8 of the policy, he could only recover $468, or 
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one-eighth of the face value of the policy. The result of this interview was 
that appellee refused the offer and employed an attorney, the late Hon. D. W. 
O'Dell, who afterwards took the matter up with Donaldson, representing ap- 
pellant. O’Dell had a personal interview with Donaldson, who made the same 
claim in reference to the policy that he had made with appellee, and the result 
of this interview was that O’Dell took further time to consider what he would 
advise his client. After some correspondence, an interview was arranged be- 
tween Donaldson, representing the company, and appellee and his attorney, 
in Fort Worth, in the office of the local attorney for appellant. As a result 
of this interview that lasted for some time and consisted of considerable dis- 
cussion as to appellee’s rights under his policy, a settlement was agreed upon, 
under the terms of which Donaldson, acting for appellant, gave to appellee 
and his attorney a check in the sum of $1,750 in full settlement of the claim, 
and appellee’s attorney promised to send in the policy at once, which was at 
that time in his office. A full and complete release was executed by appellee 
and his attorney, the effect of which, if valid, would be a complete bar to this 
suit. This settlement was on the 17th day of March, 1923. 

The policy was not returned to appellant or its said agent, and on the 2lst 
day of May, 1923, this suit was filed, the policy then being in the possession 
of appellee. 

By amended petition, appellee undertook to avoid the legal effect of the re- 
lease he had executed by alleging in effect that it was secured by fraud and 
misrepresentations. The specific acts of fraud are based on allegations that false 
representation was made to him by Donaldson in that it was represented to 
him that he could not recover anything under his policy, and that it would be 
held in court for years; that appellant knew that he was in a deplorable con- 
dition financially, in ill health, and feeble in mind; that he believed the repre- 
sentations, and, because of his condition, was led by such representations to 
accept the proffered amount in settlement and to execute the release in 
qustion. 

Appllant pleaded the settlement and release in bar of recovery, and denied 
all allegations of fraud or misrepresentation. 


The case was tried to a jury, submitted on special issues, in which the jury 
found (a) that appellant did commit the acts of alleged fraud and misrepresenta- 
tion upon plaintiff to induce him to make the settlement of his claim; (b) that 
appellee relied upon the false statements made to him by appellant’s said agent 
in making the settlement and executing the release; (c) the accident in question 
was not caused by an attack of vertigo; (d) the accident was caused by appellee's 
slipping on the platform of the Santa Fe Railroad at Wolfe City. 


Appellant, having seasonably requested a peremptory instruction that was 
refused and its objection to the submission of the issues to the jury, on the 
ground of want of evidence, overruled when the verdict was returned, filed a 
motion to set the several findings aside for the reason that they were unsup- 
ported by any substantial evidence in the case. Appellee filed a motion for 
judgment. Appellant’s motion was overruled. Appellee’s motion was granted, 
and judgment was entered in favor of appellee for the balance of $2,000 ad- 
judged to be due appellee under the said policy of insurance. Appellant duly 


excepted to these adverse rulings of the court, and has presented the question 
of error. 


{1, 2] A preliminary question has arisen on motion of appellee, alleging 
that the motion for new trial and bills of exception cannot be considered by this 
court because not filed within, the statutory time. This contention arises from 
the following facts appearing in the record. The case went to trial on March 
14, 1927. Appellee’s motion for judgment was granted by the court on May 30, 
1927, but, for some unexplained reason, is entered as of “March 14, 1927.” The 
charge of the court was filed March 15, 1927, and the record does not show 
on what date the verdict was returned. Appellant’s motion to set aside the 
verdict of the jury filed March 21, 1927, was overruled May 28, 1927, but the 
entry not made in the minutes until May 30, 1927. Appellant’s motion for a new 
trial was filed May 28, 1927, and overruled on the same day. The contention 
is made that the controlling date is that of March 14, 1928, because the judg- 
ment was entered “as of that date.” In this we think appellee is in error. The 
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case was submitted on special issues and, in such a case, the verdict of the jury 
only reflects its findings on the disputed issues of fact embraced in the court's 
submission. No judgment could be entered until there was a judicial pronounce- 
ment of the law as applied to these findings of fact. There was no such pro- 
nouncement in this case, at least prior to May 28, 1927, when the trial court 
overruled appellant’s motion to set aside the findings of the jury and thereby 
indicated that such findings would be made the basis for a judgment. It there- 
fore appears that appellant’s motion for new trial and bills of exception were 
filed within the statutory time. 

Appellant has presented several assignments of error arising under the 
record in this case, but, under our view of the case, it is necessary to consider 
only the assignment on the refusal of the court to give the requested per- 
emptory instruction. As shown by the statement of this case, a compromise for 
the sum of $1,750 was agreed to by the parties. 

[3-5] The undisputed evidence shows that there was a controversy between 
appellee, the insured, and appellant, the insurer, as to whether, under the cir- 
cumstances of the injury, appellee was entitled to $3,750, the maximum face 
value of the policy, or only to $468.75, one-eighth of this maximum sum. Under 
the terms of the contract of insurance, if appellee was seized with an attack 
of vertigo that caused him to fall and receive the injury, he was only entitled to 
the smaller sum; ifi he was not seized with such attack and his fall was caused by 
stumbling on the platform, he was entitled to recover the larger amount. Appellee’s 
statements in the possession of appellant tended strongly to indicate that the -cause 
of his falling was an attack of vertigo. The record is undisputed that, prior to this 
lawsuit, the theory of stumbling and falling on the platform had never been given by 
appellee. It may be presumed that appellee’s attorney knew that his testimony, in 
reference to how he came to fall, would be as given in the trial of this case, but 1t 
must have presented to him a serious question as to whether a jury would find 
this material fact to be in line with the previous statements of appellee, or in 
line with the statement to be given on the witness stand. } 

With full knowledge of all the circumstances of the manner in which he 
received his injury, and with full knowledge of his contract of insurance, for 
the policy was in the possession of his attorney, and with the benefit of advice 
of an attorney of his own choosing, the compromise agreement was voluntarily 
made, and an absolute release voluntarily executed. The law controlling such 
a case is well stated in Gilliam v. Alford, 69 Tex. 267, 6 S. W. 757, in which 
it is declared that: 

“If a doubt exists between parties as to their rights, and both have the 
same knowledge, or means of knowledge, relating to facts involving such rights, 
and there is no fraud, misrepresentation or concealment, a compromise volun- 
tarily made between them will be enforced, though the final issue may be differ- 
ent from that anticipated, and though the disposition made by the parties in 
their agreement was not such as the court would have decreed had the contro- 
versy been brought before it.” 

In possession of the statements made by appellee, appellant could honestly 
contend that only the sum of $468.75 was recoverable under the policy. Under 
such facts, both appellee and his counsel must necessarily have a serious doubt 
in reference to appellee’s right of recovery for any larger sum. Was there 
any fraud, misrepresentation, or concealment on the part of Donaldson, appellant’s 
agent conducting all the negotiations, with reference to appellee’s claim? No 
concealment of any material fact appears in the case, and hence fraud cannot 
be based on that charge. The only misrepresentation testified to by appellee, 
or any of his witnesses, is that Donaldson claimed in July, 1922, before appellee 
had employed an attorney, that no recovery could be had under the policy. 
While this evidence is in dispute, yet in considering whether a prima facie case 
of fraud and misrepresentation is made by appellee’s evidence, it must be ac- 
cepted as true. This is only the expressing of an opinion by the agent of his 
construction of the terms of the policy, of which appellee had the same means 
of knowledge as appellant. But if this be passed over, the fact is undisputed that 
appellee did not rely on this expressed opinion of the agent, but rejected it as 
incorrect, employed an attorney, and turned the matter over to him. On the 
occasion of the settlement, it appears that the attorney for appellee had re- 
duced his demands from $3,000 to $2,000, and that appellant had increased its 
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offer from one-eighth of the face of the policy to $1,500, and that after some 
discussion the difference between them was composed and appellee agreed to 
the settlement. This evidence is undisputed. Appellee’s complaint on the wit- 
ness stand seemed to be almost entirely based on the bad judgment shown by his 
attorney, and not on anything said or done by appellant’s agent. Under this 
record we are impelled to the conclusion that there is no evidence that tends 
to impeach the validity of the compromise agreement, and that the court erred 
in refusing the peremptory instruction. Davis v. Moye (Tex. Civ. App.) 155 S. W. 
962; Gilliam v. Alford, supra; 26 Corpus Juris, 1207. 

In accordance with the above view it is our opinion that this case must be 
reversed and here rendered for appellant. 

Reversed ‘and rendered for appellant. 


STEPHENVILLE MUT. LIFE INS. ASS’N et al v. GANT. (No. 420.) 
Court of Civil Appeals of Texas. Eastland. May 4, 1928. 
Rehearing Denial June 8, 1928. 

7 Southwestern Reporter (2d) 119. 

1. INSURANCE—NUMBER OF MEMBERS OF ASSOCIATION IN GOOD 
STANDING DETERMINES ASSOCIATION’S LIABILITY UNDER UN- 
CONDITIONAL OBLIGATION TO PAY 50 CENTS FOR EACH MEM- 
BER FOR LOSS OF EYE. 

Where certificate of mutual insurance association contained an unconditional 
obligation to pay member upon loss of eye 50 cents for each member in good 
standing, to determine amount of association’s liability, it is only necessary 
to determine number of members when loss of eye occurred. 

(For other cases, see Insurance, Dec. Dig. § 527.) 


2. INSURANCE—MEMBERS RIGHT TO RECOVER FOR LOSS OF EYE 
HELD NOT AFFECTED BY FACT THAT ASSOCIATION TOOK IN 
MEMBERS EXEMPTED FROM ASSESSMENT FOR LOSS OF EYE. 
Where certificate of mutual insurance association contained unconditional 

obligation to pay member upon loss of eye 50 cents for each member in good 

standing, not exceeding $500, rights of member losing eye are not to be affected 
by fact that associations deemed it! advisable to take in members, granting them 
exemption from assessment in event of loss of one eye only. 

(For other cases, see Insurance, Dec. Dig. § 527.) 


3. INSURANCE—MUTUAL INSURANCE ASSOCIATION’S CERTIFICATE 


SHOULD BE CONSTRUED MOST STRONGLY AGAINST ASSOCIA- 
TION AND ITS DIRECTORS. 


Language of certificate of mutual insurance association having been adopted 
by association through its board of directors, certificate should be construed 
most strongly against association and its directors. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—CERTIFICATES HELD TO SUBJECT MEMBERS OF 
an wiickne TO ASSESSMENT OF $1 ON DEATH OR DISABILITY 
OF MEMBER. 


Where certificates of mutual insurance association contained unconditional 
promise to pay member on loss of eye sum equivalent to 50 cents for each 
member in good standing, not exceeding $500, and contained further agree- 
ment by each member to pay assessment of $1 as need upon disability of any 
member, held, that each member was subject to an assessment of $1 upon death 
or disability of a member. 

(For other cases, see Insurance, Dec, Dig. §193[1].) 


5. INSURANCE—MEMBERS OF ASSOCIATION WHOSE CERTIFI- 
CATES EXEMPTED THEM FROM ASSESSMENT ON LOSS OF EYE 
BY MEMBER HELD NOT LIABLE FOR SUCH ASSESSMENT. 
Members of mutual insurance association whose certificates in. no way 

obligated them to pay an assessment on loss by member of an eye, and who 

were not protected against such injuries, held not liable to assessment pro- 
vided for in certificate of other members on loss of an eye. 


(For other cases, see Insurance, Dec. Dig. §192[1].) 
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6. INSURANCE—MEMBER HELD ENTITLED TO JUDGMENT AGAINST 
DIRECTORS OF ASSOCIATION INDIVIDUALLY, WHERE ALLEGED 
PARTNERSHIP RELATION WAS NOT DENIED BY VERIFIED PLEA 
(VERNON’S ANN. CIV. ST. 1925, ART. 2010, SUBD. 6). 

Where petition, in action against mutual insurance association by member, 
charged association and directors as being partners and that directors were 
personally liable and defendants did not present verified plea of denial of such 
partnership relation as required by Vernon’s Ann. Civ. St. 1925, art. 2010, subd. 6, 
law determines issue of partnership relation against defendants, and hence 
plaintiff was entitled to judgment against directors individually. 

(For other cases, see Insurance, Dec. Dig. § 56.) 


7. INSURANCE—DIRECTORS OF MUTUAL INSURANCE ASSOCIATION 
WILL NOT BE PRESUMED TO HAVE CREATED ANOTHER ASSO- 
CIATION WITH SIMILAR NAME AND BECOME CONNECTED 
THEREWITH IN VIOLATION OF STATUTE (VERNON’S ANN. CIV. 
ST. 1925, ART. 4859). 

Where court found that defendant mutual insurance association and one 
with a similar name were but one and the same association, it will not be pre- 
sumed that directors of defendant’s mutual insurance association created another 
association with similar name and caused it to become connected with federated 
or associated with defendant association, in view of Vernon’s Ann. Civ. St. 1925, 
art. 4859, prohibiting it. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


8. INSURANCE—EXPRESSION “PERMANENT DISABILITY,” AS USED 

A oe INSURANCE CERTIFICATE, HELD TO MEAN LOSS 

O VE. . 

Expression “permanent disability,” in mutual insurance association certificate 
providing that each member becoming permanently disabled by loss of eye shall 
receive 50 cents for each member in good standing at time of such permanent 
disability, means loss of an eye. ! 

(For other cases, see Insurance, Dec. Dig. § 527.) 


Appeal from District Court, Erath County; J. B. Keith, Judge. 

Suit by Joseph F. Gant against the Stephenville Mutual Life Insurance 
Association and others. From the judgment, both parties appeal. Reformed 
and affirmed. 

Chandler & Chandler, of Stephenville, for appellants. 

R. L. Thompson, of Stephenville, for appellee. 


_ Lesuir, J. This is a suit by Joseph F. Gant against the Stephenville Mutual 
Life Insurance Association and its directors, J. J. Mulloy, Robert L. Meek, C. O. 
Blakney, Ben McCollum, and E. T. Chandler, for the sum of $500 and an addi- 
tional amount not by way of interest eo nomine. The petition charges a part- 
nership liability against the defendants in the operation of a local mutual in- 
surance ‘association. On an instructed verdict judgment was entered for the 
plaintiff against the Stephenville Mutual Life Insurance Association, sometimes 
known, as recited in the judgment, as the Stephenville Mutual Life Association, 
for the. sum of $500, and a mandatory injunction was granted, requiring the 
directors to levy an assessment upon the members of the association against 
whom an assessment had not been made for the benefit of the plaintiff. The 
judgment was also in favor of the individual defendants. Plaintiff and defend- 
ants appealed. The plaintiff complains of that portion of the judgment deny- 
ing him recovery against the individual defendants; and the defendants appeal, 
complaining of that part of the judgment granting the plaintiff a recovery of 


$500 instead of $205 tendered by them into court, and for granting the manda- 
tory injunction. 


lt] The certificate declared upon, as we construe it, is an unconditional 
obligation. of the association to pay to the plaintiff upon the loss of an eye 
(which occurrence is not denied) “fifty cents for each member in good standing 
at the time of such loss, not to exceed the sum of $500.00.” The obligation in 


this provision is “additional” to that in the next preceding paragraph of the 
certificate, wherein “said member agrees to the stipulation herein that _ this 
certificate shall only bind the association to pay the beneficiary the sum of one 
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dollar for each member in good standing at the time of the death of said 
member, not to exceed $1,000.00.” Thus the liability of the association to the 
beneficiary in case of death and its “additional” liability to the holder of the 
certificate, in case of loss of an eye, is clearly indicated. Hence, to determine 
the amount of the association’s liability, when the loss of an eye is sustained 
by its’ member, it is only necessary to determine the number of members in the 
association when the plainiff sustained such loss. Waco Mutual Life & Acci- 
dent Ass’n vy. Alford (Tex. Civ. App.) 289 S. W. 96. 


In the instant case that number is evidenced by an agreement in the record 
to the effect that the association contained 1,100 members at ‘the time the 
plaintiff lost his eye. True it is that the agreement further evidences the fact 
that 410 members of the Stephenville Mutual Life Insurance Association held 
cerificates indemnifying them in the event of the loss of one eye, and 690 mem- 
bers held certificates which did not indemnify for the loss of one eye. How- 
ever, the record establishes that without the plaintiff’s knowledge or consent, 
and at a time subsequent to the issuance to him of his certificate of insurance, 
the association began to take in new members and to issue to them (690 in num- 
ber) certificates differing from plaintiff’s in the manner just indicated. These 
new members were assigned to Class A, of which the plaintiff was a member, 
and in so far as assessment for death or the loss of both eyes, no distinction was 


made by the association or its directors as between the new members and the 
old. 


It is contended that the association issuing the 690 certificates in question 
was a different association from the original Stephenville Mutual Life Insurance 
Association. However, the name remained the same in the bv-laws, and the 
new certificates merely dropped the word “Insurance” from the title of the 
association along with that provision indemnifying for the loss of one eye. There 
were other changes in the certificate, but they are not material to the disposition 
of this case. It will also be observed that the association, under said directorate 
and through its secretary, Robert L. Meek, in communicating with the plaintiff, 
assured him by correspondence written upon letterheads containing the names 
of the defendant directors, that the association had grown to the extent it 
would have to “spread out” to take care of its business.. That the plaintiff's 
“class is full and running over,” indicating clearly to the plaintiff that Class A 
to which he belonged had more than 1,000 members, that number only being 
necessary to enable the association to raise by assessment the maximum amount 
of his insurance in the event of the loss of an eye. 


[2] We think the plaintiff’s rights are not to be affected by the fact that 
the association and its directors, for reasons satisfactory to themselves, deemed 
it advisable to take in the 690 members, granting them exemption from assess- 
ment in the event of the loss of one eye only. Under paragraph 2 of the certifi- 
cate held by the plaintiff, he agreed to pay an assessment of $1 as needed upon 
the disability of any member of the association, and it is clear (1) that under 
paragraph 3 of the certificate each member agreed to the stipulation therein 
“that his certificate shall only bind the association to pay the beneficiary the 
sum of $1 for each member in good standing at the time of the death of said 
member, not to exceed the sum of $1,000.00,” and (2) that “should the said 
member become permanently disabled by the loss of one eye he shall receive 
the sum of fifty cents for each member in good standing at the time of such 
permanent disability, additional, not to exceed the sum of $500.00.” 


[3, 4] No provision is contained in the certificate limiting the amount pay- 
able to the plaintiff upon the loss of his eye to such sum as might be collected 
upon an assessment. The certificate contains the language adopted by the 
association through its board of directors and should be construed most strongly 
against it and them. It is susceptible of but one construction namely: An un- 
conditional promise upon the part of the association by which it did “bind 
itself to pay to plaintiff upon the loss of an eye a sum of money equivalent to 
50 cents for each member of the association in good standing at the time ot 
such loss, such loss not to exceed $500. This obligation on its part was in no way 
altered by the fact or circumstance that each member agreed to pay an assessment 0! 
$1 as needed “upon * * * the disability of any member of the association. 
Such assessment was for the benefit, no doubt, of the association, and to enable 
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it to meet its obligations, the amount of which was to be determined in the 
manner indicated. 

This record indicates that all parties regarded the obligation as one in which 
an assessment of 50 cents only could be made against a member; but to our 
minds the language used and above quoted establishes an obligation of each 
member to pay the sum of $1 “upon the death or disability of a member.”, 

[5] From the foregoing we conclude that that portion of the judgment 
commanding the directors of the association to levy an assessment against the 
690 members of the association to whom certificates of insurance had been issued, 
in which no provision whatever was made for the payment of any sum in the 
event of the loss of one eye, is erroneous. These 690 members, under the terms 
of their certificates, were in no way obligated to pay such an assessment, nor 
do they enjoy any protection whatever of that nature. In their certificates they 
had protected themselves against such liability. To our minds it is clear that 
they are under no obligation to pay anything under the assessment decreed by 
the court. The defendants’ assignments to this portion of the judgment are 
sustained. 

[6] The action of the trial court in refusing the plaintiff a judgment against 
the named defendants individually we believe to be erroneous. This phase of 
the case is-not free from difficulty; but this court, after much consideration, 
concludes that this appeal should be disposed of upon the following proposition: 
In the plaintiff’s petition he charged the association and the named defendants 
as being partners in the operation and management of said Stephenville Mutual 
Life Insurance Association at the time the plaintiff lost his eye, and that they 
had continuously operated the same since that date, and that they were personally 
liable to him in the sum of $500 by reason of, the matters alleged. The defend- 
ants in their pleadings did not present a verified plea of denial of such partner- 
ship relations as required by division 6 of article 2010, Vernon’s Annotated Texas 
Civil Statutes. The law, therefore, determines this issue of partnership rela- 
tions against the defendants. It follows that, since we construe the contract 
to evidence an unconditional promise of the association -to pay the plaintiff 
upon the loss of an eye a sum of money equivalent to 50 cents for each member 
in good standing in the association at the time of such loss not to exceed the 
sum of $500, the plaintiff is entitled to a judgment against said association and 
said defendants, Robert L. Meek, C. O. Blakney, Ben McCollum, E. T. Chandler, 
and J. J. Mulloy as partners, for the sum of $500, together with costs of suit, 


and the trial court erred in not rendering such judgment. In this respect the 
plaintiff’s assignments are sustained. 


[7] We believe the trial court committed no error in determining that the 
Stephenville Mutual Life Insurance Association and the Stephenville Mutual Life 
Association were, in fact, but one and the same association, with a membership of 
1,100. The evidence conclusively supports such finding. Further, it is not to be 
presumed that the directors of this association created the Stephenville Mutual Life 
Association and caused it to become connected with, federated, or associated with 
the Stephenville Mutual Life Insurance Association (already in existence) in 


violation of the plain letter and spirit of the law governing this character of asso- 
ciation, and which provides: 


_ “That such associations are in no manner directly or indirectly connected, 
federated or associated with any such association and do not directly or indirectly 
contribute to the expense or support of any other such association, or to the officers, 


on or managers thereof.” Article 4859, Vernon’s Annotated Civil Statutes 
ot exas. 


[8] We are further of the opinion that the expression “permanent disability,” 


as used in the’ policy, means the loss of an eye. Defendants’ assignments to the 
contrary are overruled. 


_ This record and the assignments present a serious question as to the liability 
of the individual defendants on the ground of estoppel. The statement of the case 
as contained in this opinion indicates partially the facts and circumstances support- 
ing this possible theory of liability, and none of the defendants appear to have 
testified, or offered any independent testimony upon the trial other than to intro- 
duce the by-laws originally adopted July 13, 1923, by the Stephenville Mutual Life 
Insurance Association, and the form of certificate issued to the 690 members under 
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the by-laws adopted July 22, 1925. However, the disposition we make of this case 
renders it unnecessary to discuss the existence of liability had the. partnership 
relations been denied under oath. 

For the reasons assigned the judgment will, therefore, be reformed, denying 
the plaintiff the right of an assessment against the 690 members, whose certificates 
do not indemnify for the loss of one eye; and the judgment denying plaintiff a 
recovery against said defendants is here reversed, and the testimony having been 
fully developed, judgment will here be rendered in favor of the plaintiff as against 
said defendants jointly and severally as partners for the sum of $500 with inter- 
est at the rate of 6 per cent. from January 10, 1927, together with all costs. The 
defendants having made an assessment upon the 410 members of the association 
holding certificates identical in terms with that of the plaintiff, and: $205 raised 
by such assessment having been tendered into court as the amount due plaintiff, 
it is further ordered that same be and it is hereby applied as a credit upon this 
judgment for the sum of $500. For the balance and his costs the plaintiff may 
have: his execution. 

As reformed, the judgment is affirmed. 


BUSINESS MEN’S ACC. ASS’N OF AMERICA vy. ARRINGTON. (No. 3467.) 
Court of Civil Appeals of Texas. Texarkana. May 16, 1928. 
Rehearing Denied May 31, 1928. 

7 Southwestern Reporter (2d) 157. , 

1. INSURANCE—NOTICE OF INJURY WITHIN 91 DAYS WAS RE- 
QUIRED, WHERE HEALTH AND ACCIDENT POLICY, REQUIRING 
NOTICE WITH 20 DAYS, EXTENDED LIMITATIONS TO MINIMUM 
PERIOD ALLOWED (REV. ST. 1925, ART. 5546). 

Where accident and health policy required notice of injury or sickness within 

20 days and contained provision that, in case any limitation was less than that 

permitted by law of state, limitation was extended to agree with the minimum 

period permitted by the state law, policy was construed as requiring notice of 
ry within 91 days under Rev. St. 1925, art. 5546, which allows minimum 90-day 
period. 

(For other cases, see Insurance Dec. Dig. §539[1].) 


2. INSURANCE—INSURED WAS NOT ENTITLED TO SICK BENEFITS 
FOR SICKNESS BEGINNING LESS THAN 10 DAYS AFTER REIN- 
STATEMENT OF HEALTH POLICY. 

Where insured’s sickness began within 10 days after reinstatement of lapsed 
policy, insured was not entitled to recover sick benefits under accident and health 
policy which gave no protection until 10 days after reinstatement. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 


Appeal from District Court, Angelina County; C. A. Hodges, Judge. 

Suit by J. E. Arrington against the Business Men’s Accident Association of 
America. Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

K. W. Denman, of Lufkin, for appellant. 

C. W. Falvey and Tom F. Coleman, both of Lufkin, for appellee. 

Honces, J. The appellee sued the appellant to recover benefits claimed on a 
combination accident and health policy issued to him on April 1, 1920. By its 
terms the policy insured the holder against loss resulting from bodily injuries and 
from sickness. In his petition the appellee alleged that he was a practicing 
physician, and on October 14, 1920, he was accidentally injured; that as a result 
of that injury he was unable to practice his profession for more than a year 
thereafter. He also pleaded, in the alternative, that on the date above stated he 
became sick and was thereby prevented from following his usual. occupation. 
Appellant answered by general and special exceptions and a general. denial. It 
further pleaded specially that at the time of the plaintiff’s sickness the policy had 
lapsed and the plaintiff was suspended; that the sickness, if any, was contracted 
within 10 days after the receipt of payment of the last assessment, and that accord- 
ing to the terms of the policy the defendant was not liable. It further pleaded 
that the plaintiff did not comply with the conditions of the policy, in that no 
notice of the injury was given and no affirmative proofs of loss were made in the 
manner and within the time required. The answer was sworn to. After over- 
ruling the general and special demurrers, the case was submitted to the court 
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without a jury. The trial resulted in a judgment in favor of the plaintiff against 
the defendant for the sum of $2,800; being $50.00 a week for 52 weeks of total 
disability and $20 a week for 10 weeks of partial loss of time. 

Upon the request for findings of fact and conclusions of law, the court filed 
the following: 

Finpincs oF Facr. 

“(1) That on April 1, 1920, the Business Men’s Accident Association of 
America issued to plaintiff, J. E. Arrington, its accident and sick policy No. 1114473 
for the consideration therein named, and upon the conditions therein stated, which 
said policy has been introduced in evidence, and reference is here made to the 
entire policy for all purposes. 

“(2) That on the 14th day of October, A. D., 1920, plaintiff, while climbing 
a fence in Angelina county, Tex., sustained an injury, which was accidental in its 
result; that the said plaintiff voluntarily attempted to climb the fence in an ordi- 
nary way, and the result followed in a not unusual manner. 

“(3) That at the time of said accident the accident benefits as contained in 
said policy were in force. 

“(4) That no notice of said accident was given to the defendant as required 
by said policy, and the only proof of loss was filed with the company on March 3, 
1921, being the proof of loss introduced in evidence, and a letter to the company 
and answers thereto as shown by Exhibit 8 of S. F. 

“(5) That plaintiff was continuously and totally disabled as the result of said 
injury for a period of 52 weeks, from October 14, 1920, and partially disabled for 
a period of 10 weeks thereafter. 

ConcLusions oF Law. 

“That under the terms of said policy the defendant is liable to the plaintiff in 
the sum of $50 a week for a period of 52 weeks, aggregating $2,600, and defendant 
is further liable to plaintiff in the sum of $20 a week for a period of ten weeks ag- 
gregating $200, making a total liability of $2,800, and that the plaintiff is entitled to 
recover said sum of $2,800 of and from the defendant.” 

It appears from the above that the court based his) judgment upon that provis- 
ion of the policy which insured the appellee against accidental injuries. In this 
appeal it is contended that it conclusively appears from the evidence that the 
appellee failed to comply with the terms of the policy which required him to give 
notice of the accident, and for that reason he was not entitled to recover any 
benefits. The policy contains the following provisions relative to notice: 

“Article XII. * * * 3. If default be made in the payment of the agreed 
premium for this policy, the subsequent acceptance of the premium by the associa- 
tion or by any of its duly authorized agents shall reinstate the policy, but only to 
recover accidental injuries thereafter sustained, and such sickness as may begin 
more than ten days after the date of such acceptance. 

“4. Written notice of injury or of sickness on which claim may be based 
must be given to the association within twenty days after the date of the accident 
causing such injury, or within ten days after the commencement of disability from 
such sickness. 

“5. Such notice given by or in behalf of the insured or beneficiary, as the 
case may be, to the association, at Kansas City, Missouri, or to any authorized agent 
of the association, with particulars sufficient to identify the insured shall be 
deemed to be notice to the association. Failure to give notice within the time 
provided in this policy shall not invalidate any claim if it shall be shown not to 
have been reasonably possible to give such notice and that notice was given as 
soon as was reasonably possible.” 

The policy contains this further provision : 

“If any time limitation of this policy with reference to giving notice of claim 
or furnishing proof of loss is less than that permitted by the law of the state in 
which the insured resides at the time this policy is issued, such limitation is hereby 
extended to agree with the minimum period permitted by such law.” 

Still another clause of the policy provides that: 

“Strict compliance on the part of the insured and the beneficiary with all the 
Provisions of this policy is a condition precedent to recovery hereunder.” 

_, [1] The court found that the appellee failed to give notice of the accidental 
injury within the time prescribed by the policy. Evidently the judgment was based 
upon the conclusion that the provisions of the policy requiring notice were void 
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under article 5546 of the Texas Revised Civil Statutes of 1925. If the policy should 
be construed as requiring notice of an injury to be given within 20 days after 
its occurrance when practicable, clearly that requirement would, under the statute, 
be void. However, it is expressly stipulated in the policy that, if such provision is 
contrary to the laws of the state where the insured resides at the time the policy 
is issued, then the limitation is extended to agree with the minimum period per- 
mitted by such law. Under the article of the statute above referred to, the full 
period of 90 days is the minimum; hence that period must be read into the contract. 
The injury occurred on October 14, 1920. No notice was given of its occurrence till 
after May 25, 1921. On March 3, 1921, appellee made out and transmitted on 
blanks furnished by the appellant a claim for sick benefits. In that application he 
stated that his illness began October 15, 1920, and his symptoms were pain and 
fever. In answer to the request to name the disease, he stated, “The doctors say 
tuberculosis.” The attending physician’s preliminary statement which accompanied 
the claim contained, among others, a question relative to the disease with which 
the applicant was suffering. The answer was, tuberculosis of the spine about the 
lower dorsal vertebrae, that his symptoms upon the first examination were pain in 
the back and right hip, and that within a week or two an abscess developed. It 
appears inferentially that the application for sick benefits was rejected, and there- 
after this suit was filed claiming benefits under the accident feature of the policy. 
We are of the opinion that according to the terms of the policy the appellee was 
required to give notice within at least 91 days from the time the injury occurred. 
There does not appear any reason why he could not have given that notice within 
that time. No excuse is offered for failing to comply with that provision of the 
policy. 

{2] It is claimed by the appellee in his brief that, if he is not entitled to 
recover upon the accident feature of the policy, he is entitled to a judgment for 
sick benefits. The record shows that the premiums were to be paid quarterly. The 
last premium before the injury fell due on September 15, 1920. According to the 
terms of the policy, appellee was protected, even upon default in making that pay- 
ment, until the last of that month. The record shows that the appellee did not 
pay the September premium until October 9 following. According to his testi- 
mony, his sickness began on October 15, within less than 10 days after he was 
reinstated. Hence, according to the terms of the policy, he was not entitled to re- 
cover sick benefits. 

We conclude that the evidence was not sufficient to warrant the judgment 
rendered, and it is accordingly reversed, and the cause remanded for a new trial. 
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GUERIN v. INDEMNITY INS. CO. OF NORTH AMERICA. 
Supreme Court of Errors of Connecticut. June 5, 1928. 
142 Atlantic Reporter 268. 
1. INSURANCE—LOSS FOR WHICH INDEMNITY COMPANY IS ABSO- 
LUTELY LIABLE IS SUCH AS IT WOULD HAVE TO PAY ASSURED 
IF CONDITIONS OF POLICY WERE MET (PUB. ACTS 1919, c. 331). 
Under Pub. Acts 1919, c. 331, relative to liability of insurance company for 
loss caused by assured, loss for which company is to become absolutely liable is 
such loss as it would be bound to pay assured providing all terms and conditions 
of the policy were complied with. 
(For other cases, see Insurance, Dec. Dig. § 512.) 


2. INSURANCE—ACT SUBROGATING INJURED PERSON TO ASSURED'S 
RIGHTS UNDER INDEMNITY POLICY GIVES INJURED PERSON 
NO GREATER RIGHTS THAN ASSURED HAD (PUB. ACTS 1919, c. 
331). 

Pub. Acts 1919, c. 331, subrogating an injured person to the rights under 
an indemnity insurance policy which assured had, does not give injured person 
any greater rights than assured himself possessed under the policy, and so does 
not, for his benefit, deprive insurance company of any defenses ordinarily open 
to insurer in an action by assured, save only one specificially mentioned in 
statute. 

(For other cases, see Insurance, Dec. Dig. § 59144.) 


3. INSURANCE—ASSURED’S FAILURE TO COMPLY WITH POLICY, 
WHICH COMPLIANCE IS CONDITION PRECEDENT TO RECOVERY, 
DOES NOT CONSTITUTE ANNULMENT OR CANCELLATION AS 
PROHIBITED BY SUBROGATION STATUTE (PUB. ACTS 1919, c. 331). 
Failure of assured to comply with any term of the policy, which compliance is, 

under the policy, a condition precedent to recovery, does not constitute such an 

annulment by agreement with insurance company as to come within prohibition 
of Pub. Acts 1919, c. 331, relative to injured person’s being subrogated to rights 
of assured and prohibiting cancellation or annulment by agreement between 
insurance company and assured after injuries. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 


4, INSURANCE—UNDER STATUTE SUBROGATING INJURED PERSON 
TO ASSURED’S INDEMNITY RIGHTS, INJURED PERSON CANNOT 
RECOVER AFTER ASSURED’S BREACH RELATIVE TO RENDERING 
CO-OPERATION (PUB. ACTS 1919, c. 331). 

_ Under Pub. Acts 1919, c. 331, subrogating injured person to assured’s indem- 
nity rights, injured person cannot recover.against insurance company if assured 


has breached condition of policy requiring him to render to insurance company 
all co-operation and assistance in his power. 


(For other cases, see Insurance, Dec. Dig. § 311[1].) 


5. INSURANCE—ASSURED’S MAKING STATEMENT TO COMPANY 
REGARDING ACCIDENT AND HIS GIVING CONFLICTING TESTI- 
MONY ON TRIAL HELD NOT BREACH PRECLUDING INJURED 
PERSON’S RECOVERING FROM COMPANY (PUB. ACTS 1919, c. 331). 
Assured, under indemnity policy, did not breach condition of the policy, that 

he would “render to the company all cooperation and assistance in his power,” 

by first making a statement to defendant insurance company’s agent and there- 
after repudiating it and giving evidence on the trial which conflicted with his 

Previous statement, so as to preclude injured party from recovering against 

insurance company, under Pub. Acts 1919, c. 331, relative to subrogation of injured 

person to assured’s rights. 
(For other cases, see Insurance, Dec. Dig. § 332%.) 

6. INSURANCE—ASSURED’S INCORRECT STATEMENT TO INDEMNITY 
COMPANY CONFLICTING WITH SUBSEQUENT TESTIMONY HELD 
NOT “LACK OF CO-OPERATION” PRECLUDING INJURED PERSON 
RECOVERING FROM COMPANY (PUB. ACTS 1919, c. 331). 

Statement by one assured under indemnity policy which, though incorrect, 
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gave version of accident which tended to free assured of any charge of negligence, 
and therefore to relieve company of liability to person injured by assured, did 
not constitute failure, within terms of policy, to render co-operation and assist- 
ance so as to preclude injured person, subrogated to rights of assured, under 
Pub. Acts 1919, c. 331, from suing and recovering from company directly. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

Appeal from Superior Court, New Haven County; Leonard J. Nickerson, 
Judge. 

Action by Aime Guerin against the Indemnity Insurance Company of North 
America, tried to the court. Judgment for plaintiff, and defendant appeals. 
No error. 

Argued before Wheeler, C. J., and Maltbie, Haines, Banks, and Ells, J. J. 

James W. Carpenter, and Jeremiah H. Bartholomew, Jr., both of Hartford, 
for appellant. 

Clayton L. Klein, Edward F. Sweeney, and Frederick M. Peasley, all of 
Waterbury, for appellee. 

Banks, J. The plaintiff recovered a judgment against one Le Clerc for 
personal injuries caused by the latter’s negligence in the operation of an auto- 
mobile. At the time the injuries were received Le Clerc was insured by the 
defendant against loss from liability imposed by law for such injuries. This 
action is brought under chapter 331 of the Public Acts of 1919, by which, if the 
defendant in an action to recover for such injuries is insured against loss from 
such liability, the judgment creditor is subrogated to the rights of the assured 
against his insurer. 

One of the conditions of the policy written by the defendant was that the 
insured therein “shall at all times render to the company all co-operation and 
assistance in his power.” The defendant in its special defense alleged a breach 
by Le Clerc of this condition of the policy, in that he signed and delivered to the 
defendant’s agent a few days after the accident a statement which tended to free 
him from responsibility for the accident, but upon the trial of the action testified 
in substance that plaintiff’s injuries were caused by his (Le Clerc’s) negligence. 

Corrections in the finding are sought for the purpose of showing that Le 
Clerc’s signed statement contains the substance of what he stated to defendant’s 
agent. The corrections, if made, would be immaterial, since the signed statement 
is made a part of the finding ‘and the court found that he gave the statement to 
the defendant’s agent, and that the testimony given by him on the trial conflicted 
with and was different from the statement. Nor is any correction necessary in 
the statement of the appellant’s claims of law, since those made sufficiently 
present the only questions in the case which are, (1) Did the defendant's 
liability under the policy and the statute become fixed as of the time of the 
accident; (2) if not, did Le Clerc breach the condition of the policy that he 
would “render to the company all co-operation and assistance in his power” by 
first making a statement to the defendant’s agent and thereafter repudiating it 
and giving evidence upon the trial which conflicted with it? 


Chapter 331 of the Public Acts of 1919 provides that every insurance company 
which shall issue a policy insuring against loss by reason of liability for bodily 
injury or death by accident, or damage to property “shall, whenever a loss occurs 
under said policy, become absolutely liable, and the payment of said loss shall not 
depend upon the satisfaction by the assured of a final judgment against him for 
loss, damage or death occasioned by said casualty.” It further provides that no 
such policy shall be canceled or annulled by any agreement between the company 
and the assured after the latter has become responsible for any such loss, and 
that a judgment creditor in an action against the assured for such loss or damage 
shall be subrogated to the rights of the assured under the policy, if the judgment 
is not satisfied within 30 days after it is rendered. The trial court reached the 
conclusion that the statute fixed the liability of the defendant as of the time of the 
accident, and that it was not subject to be defeated by any ‘subsequent action 
of the assured. This construction of the statute involved a misconception of its 
true purpose and effect. Prior to the enactment of this statute the tisual policy ot 
automobile liability insurance contained a provision that the insurer should be 
liable only in cases where the assured had actually paid a judgment obtained 
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against him, and we held that such a policy was one of indemnity against loss, 
not against liability, and that payment of the judgment was a condition precedent 
to recovery (Shea v. U. S. Fid. & Guar. Co., 98 Conn. 447, 120 A. 286, and said 
(page 456 [120 A. 288]): 

“The unfairness to the assured of contracts of insurance with conditions 
such as appear in this policy before us led the General Assembly, in the Public 
Acts of 1919, chapter 331, to make the insurer liable to the insured whenever 
liability for a loss occurs without the payment of the final judgment against him 
by the insured before he can recover on his policy.” 

In the Shea Case the assured, during the time that the action was pending 
against him, was adjudged a bankrupt, with the result that the judgment recovered 
against him was not paid, the insurance company was not liable under its policy, 
and the judgment was worthless. The present statute was enacted to remedy the 
injustice inherent in such a situation. An obvious purpose of the act is to give 
the person injured a beneficial interest in the proceeds of the policy so that he 
shall not be prevented, because of the financial irresponsibility of the assured, 
from realizing upon the judgment he has obtained against him. The provisions 
that the company “shall, whenever a loss occurs under said policy, become 
absolutely liable,” must be read in connection with the other provisions of the 
act. The immediate context indicates that the company is to be held absolutely 
liable for the loss in the sense that the payment of the same “shall not depend 
upon the satisfaction by the assured of a final judgment against him.” 

{1, 2] The “loss” for which the company is to become absolutely liable is a 
loss “under said policy,’—that is, such a loss as it would be bound to pay the 
assured, provided all the terms and conditions of the policy are complied with— 
the effect of the act being, however, to prevent the insertion in the policy of 
a clause making payment conditional upon satisfaction by the assured of the 
judgment against him. The intention of the act is to give the injured person 
the same rights under the policy as the assured, and to prevent his being 
deprived of those rights by a cancellation of the policy after the assured’s liability 
to him has accrued. The act does not however give the injured person any 
greater rights under the policy than the assured himself has and does not for his 
benefit, deprive the company of any defenses ordinarily open to an insurer in an 
action by the assured. This is the construction which has been placed upon 
similar statutes by the courts of Massachusetts and Ohio. Lorando v. Gethro, 
228 Mass. 181, 117 N. E. 185, 1 A. L. R. 1374, Stacey v. Fidelity & Casualty Co., 
114 Ohio St. 633, 151 N. E. 718. See, also, Schoenfield v. N. J. F. & P. Glass 
Ins. Co., 203 App. Div. 796, 197 N. Y. S. 607. 

The trial judge states in his memorandum of decision that— 

“No act of Le Clerc, or the defendant company, and no agreement between 
them after the injury, can cancel or annul the contract of insurance.” 

_ [3, 4] The statute, to effectuate its manifest purpose to safeguard the rights 
of the injured person, prohibits any cancellation or annulment of the policy by 
any agreement between the insurance company and the assured after the injury. 
A failure of the assured to comply with any of the terms of the policy, which 
compliance is under the policy a condition precedent to his recovery, does not 
constitute such an annulment or cancellation by agreement with the insurance 
company as to come within the prohibition of the statute. As we have said, the 
statute gives the injured person the same rights as the assured under the policy, 
but no greater rights, and does not, for the benefit of the injured person, deprive 
the company of any defenses which it may have under the policy, save only the 
one specifically mentioned in the statute. If, therefore, the assured, Le Clerc, 
breached the condition of the policy requiring him to render to the defendant 
_ co eee and assistance in-his power,” there can be no recovery under 
the policy. 

(5, 6] It remains to be considered whether there was such a breach of this 
condition of the policy by the assured. The duty resting upon the assured under 
this clause of the policy was to render to the defendant co-operation and assist- 
ance, presumably assistance in establishing any defense which it might have to an 
action upon:the policy. He signed the statement, Exhibit 1, giving a version of 
the facts which tended to exonerate him from blame for the accident. It could 
hardly be said that this constituted any failure in co-operation with the defendant, 
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but rather the reverse. Later, upon the trial, he gave another version of the 
facts, which was substantially different from and conflicted with his previous 
statement, and which was practically a confession that the accident was the 
result of his negligence. It is not alleged or claimed that Le Clerc testified 
falsely upon the trial; indeed, it seems to be assumed by the parties and the 
court, though the finding does not cover that point, that the version of how the 
accident happened given by him upon the trial was the correct one. It cannot be 
said, therefore, that there was a failure of co-operation and assistance by reason 
of truthful testimony given by Le Clerc upon the trial. A failure to report the 
accident or to give notice of the suit or to give any information regarding the 
accident might constitute a breach of this convenant. So if Le Clerc in his 
statement or his testimony had untruthfully assumed liability for the accident that 
would have been, to say the least, a failure to co-operate and assist. But, as we 
have said, the giving of a statement, which, though incorrect, gave a version of 
the accident which tended to free the assured of any charge of negligence, and 
therefore to relieve the company of liability to the person injured, cannot be said 
to constitute a failure to render the co-operation and assistance required of the 
assured in this clause of the policy. It has been held that a failure to co-operate, 
within the terms of such a provision in a liability policy, is not shown by the fact 
that the assured gave testimony at an inquest that differed from his testimony at 
the trial in the absence of anything to show that he willfully testified falsely. 
Taxicab Motor Co. v. Pacific Coast Casualty Co., 73 Wash. 631, 132 P. 393. It is 
not found that there was any failure to furnish information to the defendant, 
nor that the information furnished was intentionally false. Upon this record it 
cannot be said that the court erred in reaching the conclusion that there was no 
breach of this condition of the policy. 
There is no error. 
All concur. 


KEELEY v. INDEMNITY CO. OF AMERICA. (No. 20137.) 
St. Louis Court of Appeals. Missouri. June 19, 1928. 
Rehearing Denied July 6, 1928. 
7 Southwestern Reporter (2d) 434. 


2. INSURANCE—INSURED ASSIGNING PROCEEDS FROM POLICIES 
AND GIVING ASSIGNEE POWER OF ATTORNEY TO COLLECT 
HELD ENTITLED TO SUE AS “REAL PARTY IN INTEREST” (REV. 
ST. 1919, § 1155). 

Purchaser of trucks taking out fire insurance thereon, who assigned to seller 
all his right, title, and interest “to such proceeds as may ultimately be derived 
from any and all insurance policies,” and who gave power of attorney to seller to 
prosecute and settle claim against insurance company, merely assigned proceeds 
and not the claim itself, and was entitled to sue on the policies as real party in 
interest under Rev. St. 1919, § 1155, since he retained legal title having parted 
merely with equitable interest. 

(For other cases, see Insurance, Dec. Dig. § 624[2].) 


3. INSURANCE—ASSIGNMENT OF PROCEEDS OF POLICIES AND 
POWER OF ATTORNEY GIVEN ASSIGNEE TO COLLECT SHOULD 
BE CONSTRUED TOGETHER IN DETERMINING WHETHER AS- 
SIGNOR WAS REAL PARTY IN INTEREST (REV. ST. 1919, § 1155). 
Assignment by buyer of trucks to seller of proceeds ultimately derived from 

insurance policies thereon and power of attorney given seller to collect the 

policies were to be construed together in determining whether assignor retained 
legal title to cause of action entitling him to sue on policy as real party in interest 

under Rev. St. 1919, § 1155. 

(For other cases, see Insurance, Dec. Dig. § 624[2].) 


6. INSURANCE—INSTRUCTION IN ACTION ON FIRE POLICY THAT 
INCUMBRANCE ON TRUCK WAS NO DEFENSE IF BROKER TOLD 
INSURANCE COMPANY THEREOF HELD NOT MISLEADING. 


Instruction in action on fire policy covering trucks that incumbrance on the 
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trucks was no defense if insurance broker told defendant that the trucks were 
covered by chattel mortgage Ael/d not erroneous as confusing or misleading. 
(For other cases, see Insurance, Dec. Dig. § 669[9]. 


7, INSURANCE—PENALTY AND ATTORNEY’S FEES FOR VEXATIOUS 
REFUSAL TO PAY POLICY HELD NOT JUSTIFIED, WHERE DE- 
FENSE WAS THAT PLAINTIFF ASSIGNING PROCEEDS WAS NOT 
REAL PARTY IN INTEREST (REV. ST. 1919, § 1155). 

Where insurance company defended policy on ground that insured, who had 
assigned proceeds, was not entitled to sue as real party in interest under Rev. 
St. 1919, § 1155, court’s submission of question of penalty*for vexatious refusal to 
pay attorney’s fee was error, since delay was reasonably justified. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


8 INSURANCE—PENALTY MAY BE INFLICTED ONLY WHERE INSUR- 
ANCE COMPANY’S REFUSAL TO PAY POLICY WAS WILLFUL AND 
WITHOUT REASONABLE CAUSE. 

Penalty should not be inflicted upon insurance company for vexatious refusal 
to pay policy, unless evidence and circumstances show refusal was willful and 
without reasonable cause. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from St. Louis Circuit Court; Franklin Miller, Judge. 

Suit by John L. Keeley against the Indemnity Company of America. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded, with 
directions to enter new judgment for plaintiff, on condition of remittitur. 

Leahy, Saunders & Walther, of St. Louis, for appellant. 

Holland, Lashly & Donnell, of St. Louis, for respondent. 

Daugs, P. J. This is a suit on a fire insurance policy issued by defendant 
company to plaintiff, covering three automobile trucks. There was a verdict and 
judgment for plaintiff in the sum of $5,600 with intcrest, making $6,716. The 
verdict also allowed the sum of $560 for vexatious delay in refusing to pay the 
policy, and $800 attorney’s fee, totaling in all the sum of $8,076. Plaintiff 
voluntarily remitted $671.40, which is the amount plaintiff tendered at the trial as 
credit on any judgment to be rendered for plaintiff, so that we have before us a 
verdict and judgment for $7,404.60. Defendant appeals. 

No question arises about the pleadings. The proof most favorable to 
plaintiff appears to be that two trucks were purchased by plaintiff in October, 
1922, from the International Harvester Company. He paid $7,023 for them, and 
the insurance on these trucks was for $5,600. To distinguish the trucks involved, 
they are referred to in the evidence as the October trucks. A third truck was 
bought by plaintiff from the same company in September, 1922, and this truck 
will be called the September truck. 

When purchasing the October trucks, plaintiff exchanged two old trucks 
which he had bought in August of that year, and these trucks will be called the 
August trucks. On the October trucks plaintiff gave the Harvester Company 
notes as part payment, and the notes were secured by a chattel mortgage on the 
trucks. The same mortgage transaction was had with reference to the September 
trucks, and all mortgages were duly recorded in St. Clair county, Ill, October 
26, 1922. On January 23, 1923, there was still unpaid on the three trucks the sum 
of $7,013.72. A fire occurred on January 20, 1923, in which the trucks were totally 
destroyed in East St. Louis, Iil. 

The insurance was solicited and obtained through Arthur Bauer, an insurance 
broker. That is to say, Bauer testified that he secured the insurance and that 
his office was in the defendant company and that he did not pay any rent, and 
that he used the office equipment and stenographic service without cost to him; 
that it was his agreement with defendant company to place all of his business 
with them. He, however, testified that in fact he placed only about one-fourth 
of his business with defendant. At any rate, Bauer secured the policy from 
defendant in the city of St. Louis and delivered it to plaintiff in East St. Louis. 
The premium was paid by notes, one being for $450, due January 30, 1923, and 
the other for $441.84, became due March 1, 1923. It seems that the notes included 


an amount other than this transaction; but this matter is taken care of and is 
not involved. 
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On February 3, 1923, defendant by a draft for $700 made payable to defendant 
and the Harvester Company paid the loss in full on the September truck only. 
The record shows that prior to this payment, the Harvester Company notified the 
defendant, in writing, that it held a mortgage on the September truck and the 
mortgages on the October trucks. This letter is dated January 23, 1923. On 
January 18, 1924, plaintiff: made an assignment, which is really the crux of this 
whole controversy. This assignment is as follows (italics ours): 

“For value received I hereby assign, set over and transfer unto Interna- 
tional Harvester Company of America all my right, title and, interest in and to 
such proceeds as may ultimately be derived from any and all insurance policies, up- 
on which collection has not yet been made, which policies may be applicable to 
certain trucks destroyed by fire in East St. Louis, Illinois, on or about January 20, 
1923, which said trucks were previously sold to me and upon which the said 
International Harvester Company of America holds a mortgage. 

“Dated, January 18, 1924. 

“[Signed] John L. Keeley.” 

Plaintiff insists that this is an assignment of the proceeds and not of the 
claim itself. The defendant maintains that it is a straight, out and out assign- 
ment of the claim. We will later consider this question. 

Controversy arises as to whether there was insurance on the October trucks 
in another company, to wit the Ft. Dearborn Casualty Underwriters. The 
evidence in this respect is very conflicting. There was evidence that plaintiff and 
Bauer came to the office of defendant the day after the fire and that plaintiff 
produced three policies, the one in suit and two others issued by the Ft. Dearborn 
Casualty Company. 

Witaess S. G. Parks testified that he was connected with the defendant 
company. He stated that the Ft. Dearborn policies covered the same trucks that 
are here in suit; that he had the policies in his possession for a few moments but 
did not know the numbers on them, and that he then took the policies in to Mr. 
Thompson of defendant company. The court at this point interrupted the witness 
and asked him whether he took the policies from the plaintiff, and he said he 
did, and that he then gave them to Mr. Thompson, and that within a few 
moments afterwards he gave the policies back to plaintiff. 

Earl C. Thompson, general manager of defendant company, testified that at 
the conference between him, Parks, plaintiff, and Bauer, Parks said that he had 
plaintiff's policies in hand, and explained to him that there was a loss, which was 
not insured by defendant but was insured by the Ft. Dearborn Company. 
Thompson said he then looked over and examined the Ft. Dearborn policies, and 
talked to plaintiff about them. 

Defendant’s claim adjuster, Mark Ashley, testified that Bauer and plaintiff 
came to his desk a day or two after the fire and that Bauer explained to him that 
there was other insurance on the truck, issued by the Ft. Dearborn Company. 
He said he saw the policy but did not examine it, and that either Bauer or 
plaintiff told him that the Ft. Dearborn policy was for $3,500 on each truck. 

Plaintiff testified that one Launtz insured the August trucks with the Ft. 
Dearborn Company. These were the trucks traded in for the October Harvester 
trucks, and he said that he turned these policies in to Launtz some time between 
the Ist and 12th of October, 1922, for cancellation. He denied positively that he 
ever had any policies in his possession issued by the Ft. Dearborn Company on 
the October trucks, or that he ever ordered any insurance on the October 
trucks from the Dearborn company. He said that when he went into the con- 
ference with defendant’s agents he was told that they had information that 
plaintiff had insurance on the October trucks in the Ft. Dearborn Company. 
He said he told them that he did not have such insurance; that the only insurance 
he had in the Ft. Dearborn Company was on a Ford coupé. He said he returned 
to defendant’s office a few days later and brought this policy to defendant for 
inspection. He denied positively that he ever had any other insurance policy 
issued by the Ft. Dearborn Company in defendant’s office. 

Launtz, the agent for the Ft. Dearborn Company in East St. Louis, testified 
that plaintiff did turn this policy back as testified to by plaintiff. He also said 
that the policies on the August trucks were never out of his possession from the 
day they were returned to him by plaintiff until he returned them to his own 
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company. He stated that when he learned that plaintiff had acquired the October 
trucks he wrote his home office for riders to transfer the policies from the 
August to the October trucks; he testified positively that plaintiff did not tell 
him to secure any insurance on the October trucks, but that he of his own accord 
sought to have this transfer made. 

Plaintiff's counsel, living in East St. Louis, testified that plaintiff never told 
him that he had any policies with Ft. Dearborn Company on the October trucks, 
but that he got such information from defendant’s office in St. Louis. Bauer, who 
secured the insurance, testified that plaintiff said there was other insurance on 
the trucks; that he never saw the Ft. Dearborn policies and did not know what 
they covered. 

H. H. Webb, an agent for the Harvester Company, testified for plaintiff that 
the policies in suit were delivered to him a month or two after October 19, 1922, 
and that same were never out of his possession or out of the office of the 
Harvester Company from its delivery within a month or two after October, 
1922, until they were delivered to the Harvester Company’s attorneys in June, 
1923. 

{1, 2] Appellant strenuously insists that no case was made for the jury for 
the reason that the evidence clearly shows that plaintiff was not the real party 
in interest. We confess this question has given us pause, but after carefully 
considering section 1155, Revised Statutes Missouri 1919, and the cases cited in 
the briefs and such as our own investigation has led us to, we think it must be 
held that plaintiff is the real party in interest. 


Now, in considering the assignment, we must have in mind that it is necessary 
only that plaintiff have the bare legal title to the cruse of action. Even where 
the beneficial ownership of the cause of action has been assigned, the owner of 
the legal title to the cause of action yet remains the real party in interest; for 
the statute, supra, makes the person who has the legal title to the cause of action 
the real party in interest. Now this assignment conveys plaintiff’s interest to the 
“proceeds as may ultimately be derived from the policies.” Does he not then 
still retain the legal title to the cause of action? We think so. On the same 
day that this assignment was executed, plaintiff also gave a power of attorney to 
the Harvester Company, or its attorneys, Spencer & Donnell, to institute and 
prosecute and settle this claim against the insurance company. When these two 
papers are considered together, we think the intention is shown that plaintiff 
was retaining the legal title to the cause of action. That which was given the 
Harvester Company by the assignment—that is, the proceeds from the insurance 
policiles—was not a legal interest in the proceeds, but an equitable interest 
therein, and while plaintiff need not have a beneficial interest in the cause of 
action so as to constitute him the real party in interest, yet he did retain a 
beneficial interest, for it must be borne in mind that his liability to the Harvester 
Company for the unpaid purchase price of the insured trucks caused him to 
have a beneficial interest in the suit on the policy. 

On the proposition that the holder of the legal title to the cause of action is 
the real party in interest, though he may not have any beneficial interest, see 
30 Cyc. 78; Guerney v. Moore, 131 Mo. 650, 32 S. W. 1132; Hartmann v. Owens, 
293 Mo. 508, 240 S. W. 113; Young v. Hudson, 99 Mo. 102, 12 S. W. 632. 


{3] Under these authorities we think plaintiff had the legal title to the 
cause of action, and his agreement about the distribution of the proceeds does 
not change that. Whatever interest the Harvester Company had was equitable, 
ior from the instrument itself it will be seen that plaintiff did not assign his cause 
of action against defendant, but merely assigned whatever proceeds may ulti- 
mately be derived from the policies. In effect, it was an agreement with the 
Harvester Company that if he (plaintiff) should recover any money on his suit 
against defendant, he would pay same over to the Harvester Company to cover his 
debt to it. The proceeds were a matter of the future and something that might 
never come into being. By the assignment and power of attorney, the intention 
clearly appears that plaintiff was to keep his cause of action, for he authorized an 
attorney to bring the suit for him, and by the assignment he sought to convey to 
the Harvester Company whatever he may get out of the lawsuit. The instru- 
ments were part of the same transaction and should be construed together. 
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13 C. J. 528: MacDonald v. Wolff, 40 Mo. App. 302; Parlin & Orendorff y, 
Boatman, 84 Mo. App. 67. 

[4, 5] It is not necessary to cite any authority to show that whatever interest 
the Harvester Company had in the proceeds was an equitable right, because one 
may not assign a thing not in existence in law but only in equity. It might be 
added that there is reason to believe that the defendant cannot raise the objection 
that plaintiff is not the real party in interest, for it has been said by lawwriters 
and cases from other jurisdictions that if the defendant is protected from another 
suit on the same matter he may not raise this objection. And the Harvester 
Company is estopped to assert that plaintiff is not the real party in interest 
because it procured a power of attorney from plaintiff to prosecute the suit, and 
no further suit could be brought under the policy by the Harvester Company 
because the limitation had expired. 

Appellant’s authorities are not of sufficient influence, because they are not 
controlling under the facts and circumstances of this case. Therefore we rule 
that the court properly refused the instruction in the nature of a demurrer to the 
evidence. 

[6] The next complaint is against plaintiff’s instruction No. 2, which it is 
said is confusing and misleading. The instruction is as follows: 

“The court instructs the jury that if you find and believe from the evidence 
that on or before the delivery of said policy to Arthur Bauer for delivery to 
Keeley, Arthur Bauer told the defendant company that said automobile trucks 
were covered by a chattel mortgage, then the fact that said trucks were covered 
by a chattel mortgage is no defense in this case.” 

We do not believe that this instruction does more than to require the jury to 
find whether Bauer told the defendant indemnity company that the automobile 
trucks were covered by a chattel mortgage. It is true, this does not tell the jury 
what would constitute “telling the defendant.” But the instruction, we think, is 
sufficient advice to the jury, and there was cnough evidence to warrant the giving 
of same. 

Complaint is made against plaintiff’s instruction No. 3. It is said thai this 
instruction fails to require the jury to find that the indemnity company knew that 
the October trucks were covered by a mortgage at the time of payment of the 
amount due under the policy on the September truck, but that it assumes that 
the insurance company was aware of this fact. We do not think that, the 
instruction assumes such fact. And, furthermore, under this record we say that 
there could be no reasonable controversy or dispute about the fact that defendant 
knew that there were chattel mortgages on the October trucks when it paid the 
loss on the September truck. A letter in the record from the Harvester 
Company to the indemnity company on Janauary 23, 1923, ten days before the loss 
on the September truck was paid, gave such express information. It is not 
denied. 

[7, 8] The next complaint, and one that we think is well taken, is that the 
court should not have submitted the question of penalty for vexatious refusal to 
pay and attorney's fee. The rule, as laid down in State ex rel. v. Allen, 295 Mo. 
307, 243 S. W. 839, based upon the case of Nonroyalty Shoe Co. v. Assurance Co.. 
277 Mo. 399, 210 S. W. 37, is that a penalty should not be inflicted unless the evi- 
dence and circumstances show that such refusal was willful and without reasonable 
cause to a reasonable and prudent person before trial. From what has been said 
before, both on the law and on the facts, the defense in this case and the delay in 
paying the policy certainly comes within the realm of good faith and was reason- 
ably justified. Therefore so much of the judgment as was awarded for vexatious 
refusal to pay and attorney’s fee, to wit $1,360, clearly must be stricken out. 

Accordingly, if respondent will within ten days from the filing of this opinion 
remit the sum of $1,360, the judgment will be reversed and the cause remanded, 
with directions to enter a new judgment in the sum of $6,044.60, with interest at 
the rate of 6 per cent. from the date of the original judgment. Otherwise, the 
judgment will be reversed argl the cause remanded. 

Becker and Nipper, JJ., concur. 





Ayles v. Hartford Accident & Indemnity Co. 


AYLES v. HARTFORD ACCIDENT & INDEMNITY CO. 

Supreme Court, Appellate Division, Second Department. March 21, 1928. 

227 New York Supplement 618. 

1, INSURANCE—INSURED’S WIFE COULD NOT RECOVER FOR IN- 
JURIES UNDER POLICY INDEMNIFYING AGAINST DAMAGES 
RECOVERABLE BY INJURED PARTY. 

Under policy of insurance which contemplated indemnity only in event of 
recoverable by injured party against insured, deceased insured’s wife, to whom 
loss by reason of liability imposed by law on insured for damages recovered or 
insured was not responsible in damages, could not recover for damages resulting 
from injury to her. 

(For other cases, see Insurance, Dec. Dig., § 435.) 

2, INSURANCE—HOSPITAL AND MEDICAL EXPENSES FOR EIGHT 
WEEKS HELD NOT COVERED BY INDEMNITY POLICY COVER- 
ING EXPENSES INCURRED AT TIME OF INJURY. * 

Under policy indemnitying insured against loss by reason of liability for dam- 
ages to injured party, providing for recovery of expenses incurred at time injuries 
were sustained, which contemplated “first-aid” treatment, expenses covering period 
of eight weeks, including nursing, board for nurse, and hospital expenses, were 
not covered by policy, where there was no stipulation or proof as to expense in- 
curred in providing immediate surgical relief at time injuries were sustained. 

(For other cases, see Insurance, Dec. Dig. §514.) 


Action. by George E. Ayles, as executor, etc., of Richard P. Ayles, deceased, 
against the Hartford Accident & Indemnity Company. Judgment for plaintiff, and 
defendant appeals. Reversed, and complaint dismissed. 

Argued before Lazansky, P. J., and Rich, Hagarty, Seeger, and Carswell, JJ. 

Per Curiam. Judgment reversed upon the law and the facts, with costs, and 
complaint dismissed, with costs. 

{1, 2] We are of opinion that there can be no recovery for damages resulting 
from injuries to plaintiff's testator’s wife, to whom plaintiff's testator was not 
responsible in damages, since the policy of insurance provided for; by its terms 
contemplated, indemnity only in the event of loss by reason of the liability im- 
posed by law upon plaintiff’s testator for damages recovered or recoverable by 
the injured party against plaintiff’s testator. Cohen v. Employers’ Liability Assur- 
ance Corporation, Limited, of London, England, 212 App. Div. 884, 208 N. Y. S. 
452. Further, the items of damage which form the basis of the recovery here 
clearly do not consist of expenses incurred “at the time such injuries were 
sustained.” They cover a period of eight weeks, and include nursing, board 
for nurse, and hospital expenses. A small part is for medical services covering 
that period, and there is no stipulation or proof as to the “expense incurred in 
providing immediate surgical relief at the time the injuries were sustained.” The 
policy clearly contemplates but “first-aid” treatment. 


LONG ISLAND COACH CO. v. ~~ ACCIDENT & INDEMNITY 


Supreme Court, Appellate Division, First Department. March 30, 1928. 
227 New York Supplement 633. 

2. INSURANCE—LIABILITY POLICY IS TO BE CONSTRUED LIBER- 
PANY IN FAVOR OF INSURED AND STRICTLY AGAINST COM- 

ANY. 

Liability insurance policy is to be construed liberally in favor of insured and 

= as against the insurance company. 
(For other cases, see Insurance Dec. Dig. § 146[3].) 


3. INSURANCE—MOTOR BUS COMPANY HELD ENTITLED TO RE- 
COVER AMOUNT OF JUDGMENTS AGAINST IT FROM ITS LIA- 
BILITY INSURER, NOTWITHSANDING OTHER CLAIMS GROWING 
OUT OF SAME ACCIDENT HAD NOT BEEN REDUCED TO JUDG- 
MENT (HIGHWAY LAW, § 282-b). 

Where liability insurance policy, issued under Highway Law, § 282-b, to 
company operating motor busses, recited that it was given to indemnify insured 
_— loss from liability imposed by law, and further provided that insurer’s 

ility is limited to $5,000 on judgments for personal injuries or death arising out 
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of same transaction to be apportioned ratably among judgment creditors held. that 
insured was entitled to recover from insurer amounts of judgments recovered 
against insured by passengers injured in collision between two of its busses, as 
against insurer’s contention that it was not liable until all claims growing out 
of the accident had been reduced to judgment or outlawed by statute of limita- 
tions. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


James O’Malley and Merrell, JJ., dissenting. 

Submission of controversy between the Long Island Coach Company, plaintiff, 
and the Hartford Accident & Indemnity Company, defendant, on an agreed state- 
ment of facts. Judgment directed for plaintiff. 

Argued before Dowling, P. J., and Merrell, Martin, James O'Malley, and Pros- 
kauer, JJ. 

Reginald-V. Spell, of New York City, for plaintiff. 

John P. Carson, of New York City, for defendant. 

Martin, J. The plaintiff, Long Island Coach Company, seeks to recover from 
defendant insurance company $600 paid on judgments recovered against plaintiff. 
The coach company holds defendant’s policy. It provides: 

“1, The insurers agree to indemnity the assured against loss arising from the 
liability imposed by law upon the assured for damages on account of death or 
bodily injuries * * * resulting from or caused by the operation, maintenance, 
use, or the defective construction of the motor vehicles described in the schedule 
annexed hereto. * * * 

The defendant contends that, under the policy and section 282-b of the High- 
way Law, its liability on all judgments resulting from one “transaction” is limited 
to $5,000 to be apportioned ratably among the judgment creditors according to the 
amounts of their respective judgments. The policy was in force on August 20, 
1927, when a collision occurred between two automobiles owned, operated and con- 
trolled by the plaintiff, in which many passengers received personal injuries. Actions 
were commenced in the Supreme, City, and Municipal Courts. Settlement was 
made of 22 claims, and there are 12 other known claims unsettled, on which no 
legal action has been taken. 

The policy contains the following: 

“3. The liability of the insurers for loss resulting from any one judgment is 
limited to two thousand five hundred dollars ($2,500) for bodily injuries or death, 
and five hundred dollars ($500) for damage to or destruction of property, and 
on all judgments recovered upon claims arising out of the same transaction or 
transactions connected with the same subject of action to five thousand dollars 
($5,000) for bodily injuries or death, and one thousand dollars ($1,000) for dam- 
age to or destruction of property to be apportioned ratably among the judgment 
creditors according to the amount of their respective judgments. * * #* 

The insurance company settled 22 cases for the total sum of $3,298.50. This 
would seem to indicate a practical construction of the contract, and to show that 
when the policy was made the defendant considered it one purely of liability or 
indemnity insurance. 

[1] In City of New York v. N. Y. City R. Co., 193 N. Y. 543, 86 N. E. 565, the 
court said: 

“When the parties to a contract of doubtful meaning, guided by self-interest, 
enforce it for a long time by a consistent and uniform course of conduct, so as 
to give it a practical meaning, the courts will treat it as having that, meaning, even 
if as an original proposition they might have given it a different one.’ 

[2] The policy is to be construed liberally in favor of the insured and strictly 
as against the insurance company. In the case of Bushey & Sons v. American Ins. 
Co., 237 N. Y. 24, 142 N. E. 340, the court said that, if the language is “fairly sus- 
ceptible of two interpretations, one of which being that contended for by the in- 
sured, it should be most strongly construed against the insurer.” 

[3] In this case, the ambiguity, if any, is brought about by the clause which 
states that the liability of the insurance company is limited to $5,000 on all judg- 
ments for personal injuries or death arising out of the same transaction, to be ap- 
portioned ratably among the judgment creditors according to the amount of their 
respective judgments. E 

It is the defendant's contention that, though the contract is to indemnify 
plaintiff against liability imposed by law, defendant's liability is limited to a s: ted 
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amount, and that this amount is to be apportioned ratably among the judgment 
creditors according to the amount of their respective judgments. The defendant's 
contention is in effect that, all claims have been reduced to judgment or out- 
lawed by the statute of limitations, there exists no liability on its part. If one oi 
the injured persons were less than a year old the statute of limitations would not 
run for over 20 years. Surely it cannot be said that it was the intention of the 
parties to deprive the assured of the stipulated protection for such a period of 
time. Such a policy would be worthless. 

Again, the contract provides for continuing liability on the one hand, and, on 
the other hand, for continuing protection against loss. Should the assured be so 
unfortunate as to have its vehicles involved in a series of accidents, its resources 
might be exhausted in making payment of judgments secured against it before the 
last possible claim was barred by the statute of limitations. Such a result would 
leave the insured without protection. An innocent third party might find itself in 
the same position, although given the right by section 109 of the Insurance Law 
to proceed against the insurer in case of insolvency or bankruptcy of the judg- 
ment-debtor. 

[4] We do not agree that section 282-b of the Highway Law so defines and 
directs the manner in which the insurer’s liability shall be discharged as to require 
us to adopt defendant’s construction of the provisions for limitation on its lia- 
bility. The statute is addressed, not to the defendant, but to the plaintiff, telling 
the latter what it shall do, and it was passed for the benefit and protection of the 
public, a purpose which such a construction might defeat. The statute must re- 
ceive a reasonable interpretation, keeping in mind at all times its purpose. The 
defendant demands a most unreasonable and unworkable interpretation, based on a 
theory that would often exempt it from liability. 

Until there is bankruptcy or insolvency, the provisions of the statute relied 
on by defendant do not apply. When the law says that the amount that the com- 
pany is liable for is to be apportioned ratably among the judgment creditors ac- 
cording to the amount of their respective judgments, it clearly contemplates a case 
where, due to insolvency, the amount of the bond must be distributed ratably 
among the creditors. 

Judgment should therefore be directed in favor of plaintiff against the de- 
fendant for $600, with interest from October 20, 1927, and with costs. Settle 
order on notice. 

Dowling, P. J., and Proskauer, J., concur. 

James O'Malley, J. (dissenting). The plaintiff was, on August 20, 1927, 
engaged as a common carrier of passengers for hire. In such business it operated 
a number of automobile busses. On that day a collision occurred between two of 
the motor vehicles so operated by the plaintiff, and 61 persons have made claims 
for injuries which resulted. Four actions for the full jurisdictional amount were 
commenced against the plaintiff in Municipal Courts. Two of them have been 
reduced to judgments in the aggregate sum of $600. Some 12 actions have been 
commenced in the City Court of the City of New York, and 7 in the Supreme 
Court. In addition, claims have been made, but no action started by other passen- 
gers. 

It is maintained by the plaintiff that it is forthwith entitled to recover $600, 
the amount of the Municipal Court judgments referred to, from the defendant. 
The claim is predicated upon a certain policy of insurance. By such the defendant 
agreed to indemnify the plaintiff against loss from the liability imposed by law 
upon it for damages on account of death or bodily injuries resulting from or caused 
by = operation, maintenance, or use of the motor vehicles in question. The policy 
provided: 

“The liability of the insurers for loss resulting from any one judgment is 
limited * * * on all judgments recovered upon claims arising out of the same 
transaction or transactions connected with the same subject of action to five 
thousand dollars ($5,000.00) for bodily injuries or death, * * * to be appor- 
tioned ratably among the judgment creditors according to the amount of their 
respective judgments. * * * 

Whether the plaintiff is now entitled to recover depends chiefly, if not entirely, 
upon the construction to be given to the language of the quoted provision. We 
may take it for granted that, if there are conflicting provisions in the agreement, 
they should be construed in favor of the insured and against the insurer. 
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The policy, under the facts stipulated, was clearly obtained by the plaintiff and 
given by the defendant pursuant to section 282-b, Highway Law. This statute 
requires all parties engaged in the business of carrying passengers for hire to 
carry a bond or policy such as is here involved, and authorizes the use of the 
language above quoted to be incorporated in the policy. The construction of the 
policy, therefore, rests in some degree upon the interpretation of the statute. 

In construing the latter we must have clearly in mind the evil sought to be 
remedied, as well as the statute itself. Woollcott v. Shubert, 217 N. Y. 212, 221, 
1li N. E. 829, L. R. A. 1916E, 248, Ann. Cas. 1916B, 726. This particular statute 
clearly had in mind the protection of the public. It was enacted to insure that a 
party injured through the negligence of an operator of a vehicle used for public 
hire should have some means of satisfying a judgment against such person, and 
should not be left without protection against the possible insolvency of such 
operator. By providing that, where more than one person is injured in one acci- 
dent, the insurance moneys were “to be apportioned ratably among the judgment 
creditors,” it was clearly contemplated that all persons injured in one accident 
should all be entitled to recourse against the insurance moneys, and that, if the 
sum were insufficient to pay in full, then the claims should be paid in such pro- 
portion as they may bear to the total amount awarded by judgments. 

Under plaintiff’s contention, this end would be frustrated. It is here stipu- 
lated that defendant’s total liability is limited to $10,000. The claims now actually 
in suit are far in excess of such amount. If plaintiff is to recover the full $10,000 
by reason of judgments first aggregating that amount, those who later obtain judg- 
ments will have no protection with respect to the insurance policy here involved. 
This is a result clearly not contemplated by the Legislature. It would be most 
unfair if those but slightly injured, and who for such reason can commence their 
actions in courts where speedier trials may be had, can thus have their judgment 
claims paid in full, while those grievously injured, and who under the law and 
the terms of this policy would be deprived of such right merely because of con- 
gestion in calendar conditions or otherwise, by reason of which their claims 
cannot be reduced to judgment before the insurance fund has been exhausted. 

The policy in question was not voluntarily obtained by the plaintiff for its 
own protection. It obtained such under the mandatory provisions of the statute 
as a prerequisite to and an indispensable condition of its operation of motor 
vehicles for hire. If the plaintiff desired insurance for its own protection, there 
was nothing to prevent it from obtaining such in the usual form. It then would, 
under the circumstances, be entitled to reimbursement for the two claims reduced 
to judgment in a Municipal Court. In construing this contract, therefore, we must, 
as already stated, bear in mind the evil sought to be remedied by the statute, and 
must have regard for the parties injured, rather than the insured ‘named in the 
policy. 

The provision in the policy that the insured must bring suit within two years 
after final determination of the litigation after trial is a workable one under this 
construction. The plaintiff may commence successive actions as each litigation is 
finally determined against it, or take other appropriate measures that suggest them- 
selves. Nor does the fact that the defendant has paid out sums to claimants in 
satisfaction of their claims for injuries arising in the same accident require us to 
construe the policy against the defendant, on the ground that it has given a prac- 
tical construction favorable to the plaintiff. Such fact in ordinary cases may be 
good evidence of intention with respect to the meaning of a contract. Here, how- 
ever, we may not allow it to work against the interest of the real parties in interest, 
the injured, for whose benefit the legislation was enacted. Moreover, it well may 
be that, as to the payments so made, this defendant will be the sole loser, having 
by such payments placed itself in the position of a volunteer. ; 

Of course, no construction of this policy entirely free from practical diffi- 
culties is possible. But that suggested here seems to us to be required, if the 
purpose of the Legislature is to be given full effect. Resulting hardships are thus 
not made to rest upon those for whose benefit the statute under consideration was 
primarily intended. ‘ 

It follows, therefore, that judgment should be rendered in favor of the de- 
fendant. : 

Merrell, J., concurs. 
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HUBBARD v. OHIO FARMERS’ INS. CO. OF LE ROY, OHIO. 
Supreme Court, Appellate Division, Fourth Department, June 29, 1928. 
229 New York Supplement 678. 
INSURANCE—IF PROVISION MAKING POLICY VOID IF INSURED’S 
INTEREST BE OTHER THAN SOLE OWNERSHIP WERE INSERTED 
- RELIANCE ON APPLICANT’S FALSE STATEMENT, POLICY 
AS VOID. 
it provision making automobile fire insurance policy void of insured’s interest 
therein be ather than unconditional and sole ownership was inserted in policy in 
reliance on insured’s materially false statement, policy was void from the beginning, 
regardless of whether statement was oral or written, or whether it was physically 
part of policy, or what name be given to it or to its effect. 
(For other cases, see Insurance Dec. Dig. § 282[1].) 


2. INSURANCE—APPLICANT’S FALSE STATEMENT THAT AUTOMO- 
BILE WAS UNINCUMBERED WOULD ESTOP HIM AND ASSIGNEE 
FROM ASSERTING PROVISIONS RELATING TO SOLE OWNER- 
SHIP WERE CONDITIONS. 

If applicant for fire insurance policy on automobile falsely stated to agent that, 
though automobile was not entirely paid for, he had an unincumbered title, mis- 
representation was material, and insured and his assignee would be estopped from 
asserting that policy provisions making policy void if insured’s interest in automo- 
bile were other than unconditional and sole ownership were mere conditions. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 


3. INSURANCE—IF APPLICANT STATED AUTOMOBILE DID NOT BE- 
LONG TO HIM, COMPANY HAD NO DEFENSE OF MISREPRESEN- 
TATION, CONDITION PRECEDENT, OR WARRANTY OF TITLE. 

If applicant for fire insurance on automobile stated to agent that automobile 
did not belong to him, because it was not then fully paid for, and company, with- 
out making further inquiry, issued policy containing provision making policy void 
if insured’s interest in automobile was. other than sole and ‘unconditional owner- 
ship, there was no misrepresentation, condition precedent, nor warranty on which 
company could base defense when sued on policy. 


(For other cases, see Insurance, Dec. Dig. § 389[2].) 


4, INSURANCE—WHETHER STATEMENT THAT THERE WAS “ONE 
PAYMENT BACK” CONSTITUTED MISREPRESENTATION OR 
FALSE WARRANTY OF TITLE, AVOIDING POLICY, HELD FOR 
JURY. 

Meaning of statement by applicant for fire insurance policy on automobile, in 
answer to question of agent whether car was his, that “there is one payment back 
on it, * * * one payment of $108 back,” held to present question of fact for 
jury on issue whether such statement constituted misrepresentation or false war- 
ranty of title, avoiding policy, under provision making it void if insured’s interest 
be other than unconditional and sole ownership. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 


Appeal from Supreme Court, Steuben County. 

Action by William H. Hubbard against the Ohio Farmer’s Insurance Company 
of Le Roy, Ohio. From a judgment on a nonsuit, rendered at the close of plain- 
tiff’s case, and awarding defendant $215.74 costs, plaintiff appeals. Reversed on 
the law, and new trial granted. 

Argued before Hubbs, P. J., and Sears, Crouch, Taylor, and Sawyer, JJ. 

a & King, of Corning (James O. Sebring, of Corning, of counsel), for 
appellant. 

Cheney & Costello, of Corning (W. Earl Costello, of Corning, of counsel), for 
respondent, 

Taytor, J. The action is for damages under a fire insurance policy covering an 
automobile. The plaintiff. has been nonsuited under the following state of facts: 

His assignor, while in possession of the automobile under a lease (the title 
resting in a finance corporation), applied for fire insurance to a person who con- 
cededly represented this defendant for that purpose. It is undisputed that the 
following conversation occurred : 

“I [the plaintiffs assignor] said I had an automobile I wanted to get insured. 
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* * * She [defendant’s agent] said, ‘Is this car yours?’ I said, “There is one 


payment back on it, * * * one payment of $108 back.’ 
“Q. Was that all that was back at that time? A. Yes, sir.” 


The policy contained these provisions: 


“The automobile is fully paid for by the assured and is not mortgaged or 
otherwise encumbered except as follows: No exceptions. It is a condition of this 
policy that it shall be null and void: (c) If the interest of the assured in the 
property be other than unconditional and sole ownership or if the subject of this 
insurance be or become encumbered by any lien or mortgage except as stated in 
warranty No. 3 or otherwise endorsed hereon.” (The exceptions last mentioned 
are inapplicable.) 

The fact was that the automobile had not then been paid for in full, although 
within two months, and before the fire, all payments were made. Defendant con- 
tends that these were material false representations, preceding and inducing the 
issuing of the policy, and avoiding it from the beginning; while the plaintiff 
contends that there was no falsity in the statement made by plaintiff’s assignor. 
There is no basis for a claim that before the policy was issued the defendant had 
any knowledge or information as to the title, other than that derived from the 
statement by plaintiff’s assignor. 

{1] The words “warranty,” “condition,” “condition precedent,” and ‘“represen- 
tation”—found in the law books in discussion of rights under insurance policies— 
have not always been used with nice discrimination. If the provisions relative to 
the title to the automobile, in the policy under consideration, were placed in it by 
defendant in reliance upon the prior statement made by plaintiff’s assignor, and 
the statement was material and false, its falsity avoided the policy from the begin- 
ning; and it is unimportant whether the statement was oral or written, or whether 
or not it was itself a physical part of the policy, or what name be given to its effect. 

{2] If the fair purport of the applicant’s statement was that, while the auto- 
mobile was admittedly not entirely paid for an unincumbered title was in applicant, 
the representation as to the title was false. Its materiality is manifest. It is fair 
to assume that the policy was issued, and the provisions as to title inserted in it, 
in reliance upon the representation. Therefore, under such assumption, the in- 
sured sanctioned and was bound by the false statement in the policy as to the title, 
whether he read the policy or not; and he and his successor in interest—this plain- 
tiff—were and are estopped from asserting that the provisions in the policy are 
mere “conditions.” Bollard v. New York Life Ins. Co., 98 Misc. Rep. 286, 162 
N. Y. S. 706, affirmed 182 App. Div. 915, 168 N. Y. S. 1102; Id., 228 N. Y. 521, 126 
N. E. 900; Hook v. Michigan Mutual Life Ins Co., 44 Misc. Rep. 478, 90 N. Y. S. 
56, affirmed 139 App. Div. 922, 123 N. Y. S. 1121. 

Nor is it material whether the applicant’s statement be called a misrepresenta- 
tion or the resulting provision in the policy a warranty. If a “warranty,” it is 
based on a representation materially false and therefore avoids the policy. Cooley’s 
Briefs on Insurance (2d Ed.) vol. 3, p. 1901. The defendant may successfully 
assert the statement in full defense, because the result is the same as if plaintiff's 
assignor had made the false statement in writing and attached it to the policy. 
Then it would have been a false warranty, avoiding the policy ab initio. Kwiatowski 
v. Brotherhood of American Yeomen, 243 N. Y. 394, 153 N. E. 847; Satz v. 
Mass. Bonding & Ins. Co., 243 N. Y. 385, 153 N. E. 844. 

[3] On the other hand, if the conversation may fairly be said to have meant 
that the automobile did not belong to the applicant because it was then not fully 
paid for, there was no false statement. And in that case, if the company, without 
making more extended inquiry, saw fit to issue the policy containing the quoted 
provision as to the title, it did so entirely upon its own initiative, and there was 
no misrepresentation, nor condition precedent, nor warranty upon which the com- 
pany could base a defense. Forward v. Continental Ins. Co., 142 N. Y. 382, 37 
N. E. 615, 25 L. R. A. 637; Davern v. American Mut. Liability Ins. Co., 241 N. Y. 
318, 150 N. E. 129, 43 A. L. R. 522; Hessler v. North River Ins. Co., 211 App. Div. 
595, 207 N. Y. S. 529. 

_ [4] While the subject-matter of the conversation referred to is not a matter 
of controversy, we deem its true import to the average man to be a conclusion of 
fact. Brooks v. Erie Fire Ins. Co., 76 App. Div. 275, 78 N. Y. S. 748, affirmed 
177 N. Y. S. 572, 69 N. E. 1120; Smith v. Home Ins. Co., 47 Hun. 30; White v. 
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Hudson River Ins. Co., 7 How. Prac. 341. This being so, the court should have 
submitted the whole case to the jury, or should have permitted the jury to say 
what the conversation meant, and then have determined itself as a matter of law, 
whether or not there was a misrepresentation or false warranty avoiding the 
policy. The judgment appealed from should be reversed on the law, and a new 
trial granted, with costs to the appellant to abide the event. 


Judgment reversed on the law, and a new trial granted, with costs to appellant 
to abide event. All concur. 


CLARK v. METROPOLITAN CASUALTY INS. CO. et al. (No. 6511.) 
Supreme Court of Rhode Island. July 2, 1928. 
142 Atlantic Reporter 614 
AUTOMOBILES—DECLARATION ON JITNEY OWNER’S BOND FOR 

PAYING JUDGMENTS FOR INJURIES MUST ALLEGE THAT FINAL 

JUDGMENT HAS BEEN OBTAINED OR OBLIGATION BREACHED 

(GEN. LAWS 1923, § 3734). 

Declaration against owner of jitney bus and surety on bond given under Gen. 
Laws 1923, § 3734, requiring bond for payment of judgments obtained against prin- 
cipal for injuries to persons or property caused by use or operation of jitney, held 
demurrable in failing to allege that final judgment had been obtained against 
principal in bond, or a breach of any obligation appearing in bond. 

(For other cases, see Automobiles, Dec. Dig. § 95.) 


Exceptions from Superior Court, Providence and Bristol Counties; Willard B. 
Tanner, Presiding Justice. 

Action by George C. Clark, general treasurer, for the benefit of Nelson Lind, 
against thé Metropolitan Casualty Insurance Company and another. Demurrers to 
the amended declaration were sustained, and plaintiff brings exceptions. Exceptions 
overruled. 

Fergus J. McOsker, of Providence, for plaintiff. 

McGovern & Slattery and Fred B. Perkins, all of Providence, for defendants. 

SwEETLAND, C. J. This is an action of debt on bond brought by George C. 
Clark, general treasurer, for the benefit of Nelson Lind upon the joint and sev- 
eral bond given by the defendants the Interstate Motor Coach Corporation, as 
principal, and the Metropolitan Casualty Insurance Company, as surety. To the 
amended declaration demurrers were filed by each of the defendants, which were 
sustained by a justice of the superior court. To the ruling of said justice upon the 
demurrers the plaintiff excepted, and has brought that exception before us. 

The defendant Motor Coach Corporation is the owner of a registered jitney 
bus operated under a certificate of public convenience and necessity issued by the 
public utilities commission under the provisions of section 3, chapter 254, Gen. 
Laws 1923. The bond in suit was given by said defendants, principal and surety, 
in compliance with the requirements of section 13 of said chapter. The essential 
portions of said bond, set out in the amended declaration, are as follows: 

“Whereas, said principal and surety have undertaken * * * to pay all 
final judgments obtained against said principal for any injury to persons or prop- 
erty * *® * caused by the use or operation of said registered jitney by said 
principal, and that any’ person so injured * * may enforce payment of any 
such judgment by suit on this bond in the name of the general treasurer: * * * 
Now, therefore, if said principal and surety, or either or any of them, shall pay 
all final judgments obtained against the principal hereof as aforesaid, then the 
obligation to be void; otherwise, to be and remain in full force and effect.” 

The amended declaration alleges that Nelson Lind, for whose benefit the suit 
was brought, had received personal injuries caused by the use and operation of 
said registered jitney bus by the principal in the bond. The grounds of demurrer 
filed by each of the defendants were in substance that it does not appear by the 
amended declaration that said Lind has obtained any final judgment against the 
Principal in the bond, and also that the declaration does not allege the breach of 
any obligation appearing in the bond. 


The ruling of the justice upon the demurrers was without error. By its 
terms the bond clearly requires that, before a person injured by the operation of a 
registered jitney bus can maintain a suit for a breach of the bond, he shall first 


obtain judgment against the principal in an action to recover for injuries result- 
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ing from the operation of the jitney bus by the principal. The language of the 
statute requiring deposit of the bond with the general treasurer and the form 
of the bond set out in the amended declaration admits of no other reasonable 
construction. 

The contention of the plaintiff that he can sue for a breach of the bond with- 
out first obtaining judgment against the principal is based upon his view of the 
application which should be made in this case of the opinion in the City of 
Providence v. Paine, 41 R. I. 333, 103 A. 786. That case was a suit upon a bond 
given in compliance with the statute then in force, which provided that cities and 
towns might regulate the operation of jitney busses, but that no license for the 
operation of such bus should issue until a bond with surety had been given, con- 
ditioned upon the payment of “all damages sustained by any person injured in his 
person or property caused by any careless, negligent, or unlawful act on the part 
of the principal named in such bond, * * * in the use or operation of such 
motor bus.” In that case it was held that a person injured was not required first 
to obtain judgment against the operator of the bus before commencing an action on 
the bond against the principal and sureties therein. 

The distinction between that case and the one at bar lies in the difference 
between the conditions named in the respective bonds on which the suits were 
brought. In the case against Paine the condition of the bond was to pay “all 
damages” sustained by a person injured through the negligent operation of the 

_bus and the court held that the liability and the amount of such damages might be 
determined in the suit on the bond. The condition of the bond in the suit at bar 
is to pay the final judgment obtained against the principal for the injuries caused 
by the operation of the jitney. 

The plaintiff claims that, if he should be required to obtain judgment in an 
action of trespass on the case against the principal in the bond before bringing 
suit on the bond against both principal and surety, he would be obliged in the latter 
action to establish again the liability of the principal and the amount of the plain 
tiff’s damages, with the possibility of inconsistent verdicts upon those questions 
in the two suits. In this the plaintiff has misconceived the issues which would be 
presented in the two actions. In the first it would be as to the liability of the 
principal for the injury claimed; in the second, it would be as to whether the in- 
strument sued upon was the bond of the principal and the surety, and whether 
there had been a breach of the bond by reason of the nonpayment of a judgment 
obtained by the plaintiff against the principal for injury resulting from the opera- 
tion of the jitney bus by the principal. 

The plaintiff's exceptions are overruled. The case is remitted to the superior 
court for further proceedings, following the decision sustaining the demurrers. 


SAWYER vy. NATIONAL FIRE INS. CO. (No. 5698.) 
Supreme Court of South Dakota. July 14, 1928. 
220 Northwestern Reporter 503. 


2. INSURANCE—PROVISION IN AUTOMOBILE THEFT POLICY AS TO 
PROOFS OF LOSS MAY BE WAIVED BY ACTS OF INSURER OR ITS 
AGENTS. P 
Provision as to furnishing proofs of loss in policy of theft insurance covering 

automobile may be waived by acts of insurer or its agents. 


(For other cases, see Insurance, Dec. Dig. § 558[2].) 


3. INSURANCE—AGENT OF INSURER AUTHORIZED TO ISSUE POLI- 
CIES AND HIS EMPLOYEE AND ADJUSTER COULD WAIVE FOR- 
MAL PROOF OF LOSS REQUIRED BY THEFT POLICY COVERING 
AUTOMOBILE. 


Agent of insurer, with authority to countersign and issue policies, to collect 
and transmit premiums, to deliver drafts issued in settlement of loss clams, and 
to take proof of loss, and his employee and adjuster, held such agents as could 
by their acts waive sending of formal proof of loss required: by theft insurance 
policy covering automobile, in view of Rev. Code 1919, § 1447, providing delay in 
proof of loss is waived by failure to object. 


(For other cases, see Insurance, Dec. Dig. § 556[1, 2].) 
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4, INSURANCE—EVIDENCE SUPPORTED VERDICT FOR INSURED IN 
ACTION ON THEFT POLICY COVERING AUTOMOBILE ON THEORY 
THAT INSURER’S AGENTS WAIVED PROOFS OF LOSS. 

In action on policy of theft insurance covering automobile, evidence held sufti- 
cient to support verdict for insured on theory that insurer’s agents waived fur- 
nishing of formal proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


3. INSURANCE—ACTION ON THEFT POLICY PROVIDING CLAIM BE- 
CAME ACTIONABLE 60 DAYS AFTER PROOF OF LOSS, BROUGHT 
SOME 6 MONTHS AFTER INSURER’S AGENTS WAIVED PROOF OF 
LOSS, HELD NOT PREMATURE. 

Action on policy of theft insurance covering automobile providing claim would 
become actionable 60 days after proof of loss was furnished held not prematurely 
brought, where insurer’s agents by acts waived formal proof of loss some 6 or 7 
months prior to time action was brought. 

(For other cases, see Insurance, Dec. Dig. § 623{[1].) 

7. INSURANCE—THEFT POLICY, CONTAINING STATEMENT THAT 
AUTOMOBILE WAS USUALLY KEPT IN PRIVATE GARAGE, HELD 
NOT BREACHED BY REMOVAL TO PUBLIC GARAGE. 

In action on theft policy covering automobile which, under printed caption 
“Warranties,” stated that automobile was usually kept in private garage, fact 
that insured subsequently kept car in public garage held not breach of warranty, 
since it could not be treated as containing warranty, policy covering car while 
within limits of United States and Canada while in building, on road, railroad car 
or other conveyance. 

(For other cases, see Insurance, Dec. Dig. § 327.) 

8 INSURANCE—IN ACTION ON THEFT POLICY COVERING AUTO- 
MOBILE, DESCRIPTION OF CAR AS 1920-21 MODEL HELD PROPER 
UNDER EVIDENCE. 

In action on policy of theft insurancé covering automobile described as 1920-21 
model, where evidence showed that 1920 model car was car made in 1919, put on 
market in 1920, and that car covered by policy was made in 1919, but had been 
altered and changed so as to make it conform in appearance and substance to 1921 
model, held that there was nothing to show that this was not exactly what was 
meant by term 1920-21 model. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


9. INSURANCE—WHERE TO POLICY OF THEFT INSURANCE COVER- 
ING AUTOMOBILE INSURER’S AGENT HAD ATTACHED RIDER 
SHOWING MORTGAGE, THERE WAS NO BREACH OF WARRANTY 
THAT CAR WAS PAID FOR. 
Where to policy of theft insurance covering automobile rider showing car was 

mortgaged to firm from which insured was purchasing it, had been attached by 

insurer’s agent, held, that there was no breach of warranty that car was fully 
paid for. 


(For other cases, see Insurance, Dec. Dig. § 283[3].) 


10. INSURANCE—INSURED, RECEIVING INFORMATION THAT STOLEN 
AUTOMOBILE WAS IN FOREIGN STATE, HELD NOT REQUIRED 
TO PURSUE IT AFTER DATE FOR PAYMENT UNDER THEFT 
POLICY HAD ARRIVED. 

In action on policy of theft insurance covering automobile, where more than 

60 days elapsed after waiver of furnishing proof of loss, insured was informed that 

cat was in another state, but made no attempt to recover it;, held that insured 

was not required to pursue stolen property, since payment was due under policy. 
(For other cases, see Insurance, Dec. Dig. § 505. 
Campbell, J., dissenting. 
Appeal from Circuit Court, Minnehaha County; Asa Forrest, Judge. 

_ Action by Sid Sawyer agairist the National Fire Insurance Company. From a 


judgment for the plaintiff and an order denying a new trial, the defendant appeals. 
Judgment and.order affirmed. 


Cherry & Davenport, of Sioux Falls, for appellant. 
Mundt & Mundt, of Sioux Falls, for respondent. 
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Moriarty, C. The respondent brought this action to recover upan a policy 
of theft insurance covering a Mitchell touring car. The jury returned a verdict 
for the plaintiff in the sum of $1,500. From a judgment entered in accordance with 
the said verdict, and from an order denying a new trial, the defendant appeals. 

[1] As the jury found for the plaintiff, we are justified in resolving all con- 
flicts of evidence in favor of the plaintiff. So considered, the facts shown by the 
record are as follows: 

On or about September 3, 1921, the plaintiff, Sid Sawyer, bought a Mitchell 
touring car from Thompson & Co., motor vehicle dealers in Sioux Falls. The 
price agreed upon for the car was $1,650. 

Thompson & Co. secured from one Hayward, who was the state agent for 
the defendant company, a policy whereby said defendant company insured the 
said Mitchell touring car against loss by theft for the term of one year from and 
after September 3, 1921. This policy named Sawyer as owner, and had attached 
to it a mortgage clause making loss, if any, payable to Thompson & Co., as 
their mortgage interest might appear. 

The terms upon which Sawyer purchased the car were as follows: He paid 
$200 in cash, $1,050 in merchandise and gave Thompson & Co. each notes of $50 
each, payable one each month. The indebtedness represented by these notes was 
that constituting Thompson & Co.’s mortgage interest. Thompson & Co. retained 
possession of the policy until after all of these notes had been paid, and, upon 
payment of the last note, surrendered the policy to Sawyer. 

When Sawyer received the policy, he considered that the mortgage clause 
was no longer in effect, so he detached and destroyed the rider. 

Thereafter, and some time before midnight on Saturday, August 18, 1922, the 
car covered by the policy was stolen from where Sawyer had parked it, near his 
store in the business district of Sioux Falls. 

On Monday, August 20, 1922, Sawyer went to an insurance agency conducted 
by one Lemen in the city of Sioux Falls, under the name of the Queen City 
Insurance Agency. Sawyer spoke to Lemen about the loss of the car, and Lemen 
told him to go to the desk of Mr. Partch, who would attend to it. Partch had a 
formal notice of loss prepared, signed it, and mailed it to the defendant company. 
Inclosed with this report was a letter signed “Queen City Insurance Agency, D. P. 
Lemen, Mgr., by E. H. P.” This letter, dated August 21, 1922, states: 

“We inclose herewith complete report in connection with loss previously re- 
ported under the above mentioned policy. (Number given being that of policy 
issued to Sawyer.) 

“We find that the above policy was written personally by your Mr. Hayward, 
therefore we do not have a copy of the policy and would appreciate you fur- 
nishing us with a copy of the daily report. We are forwarding a copy of the re- 
port which we inclose to your Mr. Hayward.” 

At all times subsequent to about August, 1921, Lemen was an agent of the 
defendant company, with authority to countersign and issue policies, to collect 
and transmit premiums, to deliver drafts issued in settlement of loss claims, and 
to take proofs of loss. And Lemen’s agency did all these things for the de- 
fendant company during the year 1922. Subsequent to about May 1, 1922, Partch 
was employed in- Lemen’s agency and working under Lemen’s direction. 

Immediately after the preparation of the notice of loss mailed to the de- 
fendant company about August 21, 1922, Partch told Sawyer that he had done 
all that need be done in the matter of his loss claim. Partch said: : 

“You don’t need to worry at all. We will do all that could be done in this 
case. You don’t need to go any farther. We will take care of this case for you. 

And repeatedly thereafter, and within 60 days after the loss, Partch told Saw- 
yer: 
“All you have to do is to wait the sixty days. If we don’t find the car for 
you, you get the money.” 

Sawyer asked Partch if there was anything for him (Sawyer) to send, and 
Partch said, “No; you have done all you can do.” 

About 10 days after the loss of the car, Sawyer asked Lemen if the papers 
had been sent to the company. Lemen said, “Yes; Mr. Partch took care of them. 
Sawyer asked Lemen if any papers had to be signed, and Lemen said, “No.” Saw- 
yer asked him if he (Sawyer) should send in any sworn paper or legal paper ©! 
any kind, and Lemen said, “No.” 
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On September 6, 1922, Hayward, the defendant’s state agent, wrote the de- 
fendant concerning the Sawyer claim. And on September 11, 1922, the superin- 
tendent of defendant’s Western Department wrote Hayward, “We shall be glad 
to have you continue to give this claim your attention.” 

Thereafter one Henry Wilson, who was acting as an adjuster sent out by the 
Western Adjustment & Inspection Company, an Illinois corporation, came to the 
plaintiff, and secured from him certain information as to the appearance and mark- 
ings of the stolen car. Wilson then had in his possession a copy of the notice of 
loss sent by Partch to the defendant. He also had the letter sent to Hayward by the 
defendant’s Chicago office, and asking him to continue to give the Sawyer claim 
his attention. Hayward gave these papers to Wilson, and employed him to investi- 
gate the claim. 

Sawyer gave Wilson the information as to the stolen car, and asked Wilson if 
there was anything else he (Sawyer) should do, and Wilson said: 

“No, all you have to do is wait 60 days; if we find the car, we will bring it 
back; if not, we will pay the damage. If the company wants any writing, they 
will fix it up with you.” 

Sawyer testified that he relied upon the statements made to him by Lemen, 
Partch, and Wilson. 

About November 20, 1922, Sawyer received a letter from a party at Deronda, 
Wis., informing him that a Mitchell touring car, partly burned, had been found 
near that place, and a license plate identified as Sawyer’s was found some distance 
from the car. Sawyer immediately reported this information to Lemen and to 
Partch, but told them that he would not attempt to recover the car or to identify 
it— that the company would have to attend to that. The car was never returned 
to Sawyer, and no payment was ever made to him by the defendant. 

Minor details of other parts of the record will be mentioned in connection 
without discussion of the points argued in the briefs. 

Appellant’s counsel set out in their brief 150 assignments of error, but their 
argument is presented under eight distinct heads, as follows: 

First. That no proof of loss was furnished within 60 days as provided by the 
policy. 

Second. That the action was prematurely brought. 

Third. That the plaintiff knowingly made a material alteration in the policy. 

Fourth. That there was a breach of the warranty as to the place where the 
car was kept. 

Fifth. That there was a breach of the warranty that the car was a 1920-21 
model. 

Sixth. That there was a breach of the warranty that the car was fully paid 
for. 
Seventh. That there was a violation of the provision as to nonabandonment. 

Righth. That there was no evidence to support a verdict as to the extent 
of the loss or damage covered by the policy. er 

[2] The provision as to the furnishing of proofs of loss is a provision that 
may be waived by the acts of the insurer or its agents. 14 R. C. L. Insurance, 
§ 517; 33 C. J., Insurance, § 683; Revised Code of 1919, § 1447; Hitchcock v. State 
Ins.. Co., 10 S. D. 271, 72 N. W. 898; Harding v. Ins. Society, 10 S. D. 64, 74 
N. W. 755; Reeves v. Fire Ins. Co., 41 S. D. 341, 170 N. W. 575, 4 A. L. R. 1293. 
Huddy on Automobiles, § 1074. 

[3] Lemen and his employee Partch, acting under Lemen’s direction, and the 
adjuster Wilson, sent to the plaintiff by Hayward, were such agents as could by 
their acts waive the sending of formal proofs of loss. Section 1447, Revised Code 
of 1919; 14 R. C. L., Insurance, § 518; 33 C. J., Insurance, § 680; Hitchcock v. 
State Ins. Co., 10 S. D. 271, 72 N. W. 898; Harding v. Ins. Society, 10 S. D. 64, 74 
N. W. 755; Reeves v. Fire Ins. Co., 41 S. D. 341, 170 N. W. 575, 4 A. L. R. 1293: 
Lawver v. Ins. Co., 25 S. D. 549, 127 N. W. 615; Vessey v. Com. Union Ins. Co.., 
18 S. D. 632, 101 N. W. 1074; Fosmark v. Fire Association, 23 S. D. 102, 120 N. W. 
777: South Bend Toy Mfg. Co. v. Dak. F. & M. Ins. Co., 3 S. D. 205, 52 N. W. 866. 

[4] The evidence is sufficient to support a verdict upon the theory that the acts 
of defendant’s agents waived the furnishing of proofs of loss. 

[5] As to the action being prematurely brought: Had formal proofs of loss 
been furnished, the claim would become actionable 60 days thereafter. I{ the 
furnishing of proofs was waived, the 60 days would begin to run when the acts 
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constituting the waiver were done. Those acts were done during August and 
September, 1922, and the suit was not begun until March, 1923. Appellant’s con- 
tention on this point is entirely unsupported. 

[6] As to the material alteration of the policy, it is admitted that the plaintiff 
detached from the policy the mortgage clause rider. But this was after the entire 
debt secured by the mortgage had been paid, and Sawyer in good faith believed 
that the mortgage clause was no longer a part of the contract. To be material, 
the alteration must change the legal effect of the instrument. Prudden v. Nester, 
103 Mich. 540, 61 N. W. 777; Fisherdick v. Hutton, 44 Neb. 122, 62 N. W. 488; 
2 C. J., Alteration of instruments, § 2; 1 R. C. L., Alteration of instruments, § 4. 
The removal of the mortgage clause after the mortgage debt was paid was not 
a material alteration. 

[7] As to the contention that there was a breach of warranty as to the place 
where the car was to be kept: Under the printed caption “Warranties” in the policy 
is the statement: 

“The automobile described is usually kept in private garage, located 512 So. 
Dak., Sioux Falls, South Dakota.” 

There is evidence that plaintiff was living at 512 South Dakota, Sioux Falls, 
at the time he bought the car, and it was kept for a short time in a garage there, 
but that for several months prior to the loss the car was kept in a public garage 
near plaintiff’s store. We do not need to decide whether the statement quoted was 
in fact a warranty. In no event can it be treated as a continuing warranty, and 
there was no forfeiture incurred by plaintiff’s failure to keep the car continuously 
at the garage mentioned in the policy. The contract of insurance specifically cov- 
ered the car “while within the limits of the United States and Canada,” while in 
building, on road or railroad car or other conveyance. Appellant’s position on this 
point is untenable. 

{8} As to the description of the car as a 1920-21 model: The evidence tends 
to show that a 1920 model car made in 1919 and put on the market in 1920, and 
a 1921 model is a car made in 1920 and put on the market in 1921. The evidence 
also tends to show that the car covered by the policy was made in 1919 as a 1920 
model car. But the evidence also shows that this particular car had been altered 
and added to so as to make it conform in appearance and substance to the 1921 
model. There is nothing to show that this is not exactly what was meant and un- 
derstood by the term 1920-21 model. 


[9] As to the contention that there was a breach of the warranty that the car 
was fully paid for: Appellant’s agent attached to the policy a rider showing that 
the car was mortgaged to the firm from which plaintiff was purchasing it. Evi- 
dently there was no misrepresentation as to this item. 


[10] As to the alleged violation of the terms of the policy because plaintiff 
refused to attempt to recover the car from Deronda, Wis.: The 60 days after 
waiver of furnishing of proof had expired long before the information from 
Deronda reached the plaintiff. In transmitting this information to the defendant, 
he did all that was incumbent upon him at that time. If owners of motor vehicles 
are given to understand that it is their duty to pursue stolen cars for an indefinite 
period after the loss, it seems probable that therd would be little such insurance 
written. The courts that have considered this question hold that the assured is 
not required to pursue the stolen property after the date when the policy provides 
that the payment is due. O’Connor v. Md. Motor Car Ins. Co., 287 Ill. 204, 122 
N. E. 489, 3 A. L. R. 787; Cancilla v. Firemen’s Fund Ins. Co., 277 Pa. 223, 120 
A. 824; Joyce on Insurance (8th Ed.) §§ 2898, 2901, and 2770. 


Appellant’s contention that there is no evidence to support a verdict as to the 
extent of the loss is based upon the theory that it was the duty of the plaintiff 
to pursue the stolen property, determine whether the car found in Wisconsin 
was the car covered by the policy, and prove the difference between the value 
of the car when stolen and as recovered in Wisconsin. What we have said as to the 
allegation of abandonment disposes of the contention as to measure of damages. 


There are numerous assignments of error based upon rulings of the trial 
court on admission and exclusion of evidence and upon the giving of instructions, 
but the validity of these assignments is entirely dependent upon the appellant's 
erroneous views as to the waiver of proofs of loss and the other waivers above 
discussed. 
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We find no reversible error in the record, and the judgment and order ap- 
pealed from are affirmed. 

Burch, P. J., and Polley, Sherwood, and Brown, JJ., concur. 

Campbell, J., dissents. 


GENERAL ACC. FIRE & LIFE ASSUR. CORPORATION, LIMITED, v. 
BUTLER’S ICE CREAM FACTORY, INC., et al. (No. 1071-4815.) 
Commission of Appeals of Texas, Section A. May 9, 1928. 

5 Southwestern Reporter (2d) 976. 

1. INSURANCE—IN LIABILITY POLICY PROVIDING INSURED SHALL 
GIVE IMMEDIATE NOTICE OF ACCIDENT TERM “IMMEDIATE 
NOTICE” MEANS WITHIN REASONABLE TIME. 

In liability policy providing that insured shall give immediate notice of any 
accident, term “immediate notice” means within reasonable time, which is usually 
question of fact. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

2. INSURANCE—FAILURE TO PROMPTLY DENY LIABILITY UNDER 
POLICY REQUIRING IMMEDIATE NOTICE OF ACCIDENT, WHERE 
NOTICE WAS PRESENTED 53 DAYS AFTER ACCIDENT, HELD 
SOME PROOF NOTICE WAS NOT UNREASONABLY DELAYED. 

In action on liability policy providing that assured should give immediate 
written notice of accident, where insured did not give notice until 53 days after 
accident and insurer failed to promptly deny liability but accepted the report 
with reservations, held, that failure to promptly deny liability constituted some 
proof that giving of notice was not unreasonably delayed. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

3. INSURANCE—WHETHER NOTICE 53 DAYS AFTER ACCIDENT WAS 
UNREASONABLY DELAYED HELD FOR JURY IN SUIT ON LIABIL- 
ITY POLICY. 

In action on liability policy requiring insured to give immediate notice of 
accident, where insured did not give notice until 53 days after accident but 
insurer's agent had prior actual notice of accident, whether giving of notice was 
unreasonably delayed held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

4. INSURANCE—INSURED’S TRANSFER OF LIABILITY. POLICY TO 
SECURE JUDGMENT AGAINST HIM BECAUSE OF ACCIDENT DID 
NOT BAR RECOVERY ON POLICY. 

In action on liability policy where insured had paid judgment, transfer of 
policy to judgment holders as security for payment of judgment /eld not to bar 
insured’s recovery on policy, where all parties at interest were before the court. 

(For other cases, see Insurance, Dec. Dig. § 347.) 

6. INSURANCE—RENDERING JUDGMENT AGAINST LIABILITY IN- 
SURER IN EXCESS OF AMOUNT ACTUALLY PAID BY INSURED 
UNDER JUDGMENT, WHICH AMOUNT POLICY MADE LIMIT OF 
RECOVERY, HELD NOT ERROR WHERE INSURER WRONGFULLY 
DENIED LIABILITY. 

In action on liability policy where insurer wrongfully denied liability, judg- 
ment against insurer for sum insured paid and additional sums when insured 
shall have paid them held not erroneous, though policy provided that insured 
should have no cause of action except for loss actually sustained and paid 
by him in money in satisfaction of judgment after trial of an issue since entire 
cause of action was merged in judgment, so that future suit would be based 
upon judgment. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Error to Court of Civil Appeals of Eighth Supreme Judicial District. 

Action by Butler's Ice Cream Factory, Inc., against the General Accident 
Fire & Life Assurance Corporation Limited, in which the United States Fidelity 
& Guaranty Company and Mrs. Ruth Hays, individually and as guardian, 
intervened. To review a judgment of the Court of Civil Appeals (291 S. W 
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674), affirming a judgment for the plaintiff and the interveners, the defendant 
brings error. Affirmed. 

Lea, McGrady, Thomason & Edwards, of El Paso, for plaintiff in error. 

A. W. Norcop, C. W. Croom, and R. A. D. Morton, all of El Paso, for 
defendants in error. 

NickeEts, J. We refer to the opinion of the Court of Civil Appeals (291 S. W. 
674) for a general statement of the case. 

1. The policy included this stipulation: 

“The assured shall give immediate written notice of any accident, irrespective 
of whether any personal injury * * * is apparent at the time,” etc. 

It is claimed that “written notice” was first given 53 days subsequent to the 
accident. 

{1] Presence of the stipulation and absence of “written notice ‘given im- 
mediately’ " formed a predicate for the insurer’s request for a favorable verdict 
peremptorily instructed. Denial of that request is assigned for error. 


While doubting such nature in the stipulation (Spoke Co. v. Md. Cas. Co., 
102 Ark. 1, 143 S. W. 85, 38 L. R. A. [N. S.] 62, Ann. Cas. 1914 A, 268), we assume 
its observance (absent waiver) to be a condition precedent to liability. We 
merely assume, too, its validity when given that character 


Literalism of the terms employed, if mere words control, import obligation to 
do the impossible, for “immediate” (in that way) means “instant,” and, perforce, 
“without any delay whatever.” Manifestly, the parties did not contract for that 
extreme. They did not define the term “immediate,” but the law supplies what 
was omitted by the general phrase “within a reasonable time.” Dallas Opera 
House Ass’n vy. Dallas Enterprises, Inc. (Tex. Com. App.) 298 S. W. 397; 
Fidelity, etc., Co. v. Courtney, 186 U. S. 342, 22 S. Ct. 833, 46 L. Ed. 1193, 14 
R. C. L. 1329. What is a “reasonable time” may be a question of law; usually it 
is a fact issue. Ibid. 


The collision which started the controversy happened November 22, 1924. 
One car (driven by Alvarez) belonged to Butler’s Ice Cream Factory, Inc— 
the doings of its driver being covered by the policy in question; the other 
belonged to Gnauck. Hays, the victim, was employed by a third person and was 
covered by insurance taken out by his employer and written by the United 
States Fidelity & Guaranty Company, represented by Saunders. In November 
and December, 1924, and January, 1925, Conley was “adjuster” at El Paso for 
plaintiff in error. 

Saunders heard of the accident “about” November 23, 1924. “Some short 
time after that” (i. e., “some time during December, before the 23d,” 1924) 
Saunders informed Conley of the accident. Saunders provoked the interview 
because his company was supposed to have rights in subrogation. On the next 
day, Conley communicated with Butler’s Ice Cream Factory, Inc.; and with the 
aid of an employee of that company began to prepare a “written” and somewhat 
detailed report of the accident to be sent in to headquarters of his company. 
In this joint effort, it developed that the insurer (or Conley for it) desired a 
statement from and signed by Alvarez (driver of the Butler’s Ice Cream Factory, 
Inc., car), and that he (having resigned on the night of the day of the accident) 
was not then available. Inferably, that report was to be and was being made 
on forms of the insurer furnished for the purpose, and it would have been 
completed and made that day except for the desire and request for Alvarez’s 
statement. In this immediate connection, it will be noted, the policy stipulation 
merely calls for “written notice of any accident,”, and does not call for detailed 
‘information about an accident. Thereafter, search was made for Alvarez; he was 
located and his statement procured January 15, 1925. An employee of Butler's 
Ice Cream Factory, Inc., found him and took him to Conley’s office and Conley 
reduced the statement to writing, procured its signature and on that day for- 
warded the report by mail to the company’s representatives at Houston. After 
the preliminary effort at making the report, Conley said: 


“They waited [something more than two weeks] until he [Conley] could get 
hold ef Alvarez, then they finished it January 15, 1925.” 


Conley pursued independent investigations throughout a period of intervening 
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dates, respectively, (before) the first effort at making the written report and 
subsequent to January 15, 1925. 

The “written” report thus made was received at the Houston office January 
19, 1925. January 20, 1925, a letter from that office was mailed to Butler's Ice 
Cream Factory, Inc., in which it was said: 

“Your written report of this accident, which occurred on November 22, 1924, 
was received by us on January 19, 1925. 

“We hasten to advise you that this notice is accepted for investigation only 
under a full reservation of all parties’ rights due to delayed notice, as notice is 
required by the policy contract of the above number. Said contract requires 
immediate written notice of any and all accidents, regardless of whether injury 
to person or damage to property is apparent at the time of the accident. 
Considerable delay was occasioned in this instance thereby preventing the com- 
pany’s representatives from making immediate investigation, which we feel has 
prejudiced the company’s rights. 

“We are referring this report to the company’s attorneys, Messrs. Lea, 
McGrady, Thomason & Edwards, First Nat. Bank building, in your city, for such 
investigation as is necessary, and we trust you will co-operate with them toward 
completing same as soon as possible. 

“The purpose of this notice is to fully reserve the rights accruing to all 
parties under the policy contract, above number, while the accident can be fully 
investigated without delay, and you will be advised concerning the final attitude 
of the company toward their liability under the contract on completion of this 
investigation. This procedure has been forced on us by your action, and we 
trust you will understand our position, which is to try to protect you as 
contracted, and still protect the company.” 

February 4, 1925, a representative or member of the firm of lawyers 
mentioned in the letter came to the “president and general manager” of Butler's 
Ice Cream Factory, Inc., and said that he was “representing the insurance 
company” and “wanted to know the facts of the case.” Thereupon the two got 
in the president’s car and went to the scene of the accident, where the president 
“showed him how it happened and all about it”; thence they “went and talked 
with some people that saw the accident.” The president said that he gave “all 
the assistance he could.” Nothing appears in the record to suggest lack of 
co-operation or disclosure by the “president.” February 5, 1925, Butler’s Ice 
Cream Factory, Inc., through its president and general manager, received a 
letter from that representative of the lawyers and the “insurance company.” 
Exact contents of the letter are not shown, but in a permissible view of the 
evidence with it was inclosed the original or a copy of a letter in these words: 

“February 2, 1925. 
“Re G. A. Auto A—660884. Butler Ice Cream Factory, Inc., Geo. Hays, injured; 
accident, Nov. 22, 1924. 

“Mr. J. R. Butler, and/or Butler Ice Cream Factory, Inc., 2222 Texas 
Avenue, El Paso, Texas—Gentlemen: Referring to letter of date January 20, 
1925, from Cravens, Dargan & Co. to you in reference to the above matter, this 
is to now advise you that the General Accident, Fire & Life Assurance Corpora- 
tion, Limited, cannot accept any responsibility under its policy for the above 
accident on account of your failure to give the company immediate notice of the 
accident, as required by the terms of the policy. * * * 


“The company feels that its rights have been prejudiced by reason of this 
delay, and therefore will neither make defense of this suit nor assume any 
liability therefor under the terms of this policy. Yours very truly, General 


Accident, Fire & Life Assurance Corporation, Limited, by Andy C. Wood, 
Attorney.” 


The policy stipulations include one requiring the insured, “whenever re- 
quested,” to “aid” the insurer in “securing information and evidence,” etc. 

The requirement of “immediate written notice of any accident” obviously 
was made primarily for the benefit of the insurer, and plainly the insurer had, at 
the time the report of January 15, 1925, was made, a superior position from 
which to judge of the reasonableness or not of the period intervening the accident 
and making of the report—this is emphasized by the fact of previous knowledge of 
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the accident and investigations made. If reasonable minds could not operate a 
dispute on the matter of reasonableness and if giving of “immediate written 
notice” was a condition precedent to liability, the insurer knew that situation 
when it received the report of January 15, 1925. In that view, it was the right, 
if not the duty, of the insurer to assert nonliability in unmistakable terms. That, 
however, was not done. The course adopted and pursued is marked with 
equivocation. 

While (in the letter of January 20, 1925) the report was “accepted” with 
reservations, it was not rejected. That it was “accepted” for some purposes is 
manifested in the declaration that the “final attitude” of the insurer touching 
the existence or not of liability (as determinable by the giving or failure to give 
the required notice) would be subsequently stated. And while “final attitude” 
abiding result of “investigation” was indicated, the suggestion of “co-operation” 
by the insured in the investigation may have been a “request therefor per terms 
of a stipulation noted above”; so taken, the “request” presupposed then present 
existence of the policy obligations. 

Statement of the insurer’s “final attitude” being thus presently withheld, a 
statement thereof was prepared as early as February 2, 1925 (see letter of that 
date above); nevertheless the insurer, on February 4, 1925, caused further 
investigation to be made and secured the “co-operation” suggested in the letter 
of January 20th (and, maybe, required in the policy) and withheld until February 
Sth delivery of the letter of February 2d, stating the first unequivocal denial of 
liability account of breach of the stipulation for “immediate written notice.” 

[2] Because of the nature of the stipulation and the position of the insurer 
to judge the situation then presented, we hold that its failure promptly to deny 
liability and its conduct thereafter make up some proof that giving of “written 
notice” (considered as given first on January 15, 1925) was not unreasonably 
delayed. Manifestly, the insurer doubted existence of an unreasonable delay; 
and since it doubted, a jury may not be precluded from entertaining a like doubt. 
Lest some things said in the preceding paragraphs be misconstrued, we take 
occasion to say that we do not hold, nor do we imply, an opinion that waiver 
followed the conduct mentioned; that may or may not be true, and whether it 
is true is a question whose determination we do not find necessary. 

To that proof must be added some already intimated. Notice has been taken 
that the stipulation relied upon purports no more than simple “written notice of 
any accident.” It does not require a detailed report or such a one as was insisted 
upon by Conley. The insured was in the act of giving “written notice” as early 
as some undisclosed day in December, prior to the 23d day of that month. Its 
forwarding was delayed until January 15, 1925, at Conley’s instance. The delay 
thus caused must be charged, we think, to the insurer rather than to the insured 
in determining the matter of a reasonable time. In that way the 53 days insisted 
upon as the period of delay are cut down to a maximum of 30 days with some 
evidentiary margin for a further reduction. 

The “president and general manager” of the insured corporation made prompt 
efforts to inform the insurer’s agents of the accident. On the day thereof, he 
caused a subordinate to call their office by telephone for that purpose; the call 
was placed, but no connection was made. Thereupon the president instructed 
the subordinate “to keep after” the agents “until he had * * * reported the 
accident.” He believed a report had been made until he discovered its lack 
during an interview with Conley, which provoked the joint efforts of an employee 
of his company and of Conley to make the report already described, some time 
prior to December 23d. The president testified that, according to his “best 
recollection,” that occurred “from, the 15th to the 20th of December, 1924.” 

Before Conley et al. began to compile the report, he had secured the 
“police report” of the collision which gave a “diagram” of the scene, names of 
the two drivers (Alvarez and Gnauck), and the name of Hays (the victim); 
what else, if anything, was disclosed in “the police report” is not shown. Later, 
he interviewed Gnauck, as, also, Alvarez (as shown). Hays lived until January 
5, 1925, but Conley did not interview him. He learned that “an eyewitness” was 
employed at a given place in the neighborhood of the scene of accident; whether 
that witness was interviewed is not shown. The president of the insured corpora- 
tion and a representative of the insurer (as noted above) on February 4, 1925, 
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“talked with some people who saw the accident”; who those “people” are 
(and how many) are facts not shown. No issue was made about the insured’s 
liability for Hays’ injury and death, or about the insured’s good faith and 
diligence of defense against claims thereon. 

Whether, in fact, the insurer was deprived of evidence appropriate to a 
defense against Hays’ heirs is not shown except to the extent of a mere possibility. 

The jury, on a “special issue,” found that delay in notification did not prevent 
the insurer “from making any defense or preserving any substantial right.” 

[3] The situation thus projected lacks warrant for a ruling that unreasonable 
delay appears as a matter of law, and in consequence the first assignment must 
be overruled. 

2. The liability of the insured for Hays’ injuries and death was adjudged 
(November 10, 1925) in a suit between Hays’ heirs and United States Fidelity 
& Guaranty Company (subrogative assignee) as plaintiffs and the insured as 
defendant. That judgment became final. Therein Hays’ heirs were allowed 
recovery of $2,500, with interest at 6 per centum from that date, and the United 
States Fidelity & Guaranty Company had a like recovery. On the judgment 
claims the insured paid Hays’ heirs $500 and paid the United States Fidelity & 
Guaranty Company $500. Court costs and attorney's fees paid by the insured 
amounted to $522.50. Thereupon an agreement was made between the parties 
under the terms of which execution was stayed to abide named contingencies, and 
the insurance policy here in question and rights thereunder were assigned to the 
judgment plaintiffs “as security * * * for the payment of the judgment.” 
The present suit was brought on the policy by the assured. The “assignees” 
’ intervened and set up their rights upon showing that the judgment of November 
10, 1925, had not been satisfied. 

The character of judgment which followed is disclosed in the opinion of the 
Court of Civil Appeals. See 291 S. W. 676, first column. 

[4] By its fourth assignment, the insurer presents error in allowing recovery 
to the insured in view of the transfer. But as the transfer was for “security” and 
all parties at interest were before the court (of blended law and equity 
jurisdiction) the contention lacks merit. 

Recovery presently enforceable was allowed the assignees in the sum of 
$1,522.50 (the aggregate of the payments made on the former judgment by the 
insured). The other decretals affecting plaintiff in error merely establish the 
right of the insured to receive from the insurer $1,522.50 and $2,477, with interest 
at the legal rate, if, as, and when the insured shall have paid those sums (inclusive 
of interest at the legal rate from November 10, 1925, date of the former judgment) 
to plaintiffs in the former judgment. 

[5, 6] It is to be remembered that amongst the rights of the party to an 
executory contract is the right to have integrity of the contract and relation 
preserved. 6 R. C. L. 1024. And since as held, the insurer wrongfully denied 
liability, February 5, 1925, those rights of the insured were invaded. Suit upon the 
policy thereafter of necessity involved vindication of the infringed rights. That 
‘inhered in the cause of action. The decretals as against the insurer do no more, 
in our opinion, than merge the entire cause of action into judgment. There is, 
therefore, practical observance of the so-called “no action clause” of the policy 
(set out on page 679 of 291 S. W.). This is so because, in so far as presently 
enforceable recovery is allowed, it is for “money” paid by the insured “in 
satisfaction of a judgment after trial of the issue,” and when the insured shall 

ave so paid the balance it will have cause of action therefor, resting in the 
present judgment. Because of merger, future suit will be upon the judgment 
instead of upon the contract (15 R. C. L. 792), and of this the insurer may not 
justly complain. New York Life Insurance Co. v. English, 96 Tex. 268, 72 S. W. 
58, cited by plaintiff in error, is inapropos, for that suit was upon a monthly 
installment policy, and each of the two judgments reversed required payment 
(with provision for a series of monthly executions) in direct opposition to terms 
of agreement there sought to be enforced. Like observation is made of Christen 
v. Rhulman, 24 La. Ann. 50, 33 La. Annot. Ed. 35. It appears that no part of the 
debt involved in Mondiolf v. American Building Co., 83 Wash. 584, 145 P. 577, 
had matured when judgment was rendered; yet by the judgment the debt was 
established in advance of happening of the contingency whose occurrence per the 
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contract might never come about; here, the contingency must occur before the 
judgment (by new suit upon it) may be enforced as to future payments by the 
insurer. 

In this branch of the case, we have merely assumed the “no action clause” 
remained in effect despite the insurer’s failure to defend the former suit a 
the insured (see American Indemnity Co. v. Fellbaum, 114 Tex. 127, 263 S 
908, 37 A. L. R. 633; St. Louis Dressed Beef & Provision Co v. Maryland Gas. — 
201 U. S. 173, 26 S. Ct. 400, 50 L. Ed. 712): we do not mean to imply an opinion 
to that effect. 

The assignments presenting error in rendering judgment for more than loss 
actually paid by the insured and in rendering judgment enforceable in futuro are 
without merit. 

3. We recommend affirmance of the judgment of the Court of Civil Appeals. 


Cureton, C. J. Judgment of the Court of Civil Appeals affirmed, as recom- 
mended by the Commission of Appeals. 


CAMDEN FIRE INS. ASS’N v. HAROLD E. CLAYTON & CO. 
(APPLICATION NO. 15667.) 
Supreme Court of Texas. May 23, 1928. 
6 Southwestern Reporter (2d) 102. 

2. INSURANCE—CLAUSE IN POLICY MAKING LOSS PAYABLE TO 
MORTGAGEE INDEPENDENTLY OF ACT OR NEGLECT OF MORT- 
GAGOR PERMITS MORTGAGEE’S RECOVERY, IRRESPECTIVE OF 
VIOLATION OF CONDITIONS BY MORTGAGOR UNKNOWN TO 
MORTGAGEE. 

Union mortgage clause making loss payable to mortgagee as his interest 
shall appear, and providing that insurance as to interest of mortgagee shall not 
be invalidated by any act or neglect of mortgagor, creates independent contract 
between mortgagee and insurer, whose validity is not affected by mortgagor's 
violation of conditions of policy without mortgagee’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 


3. INSURANCE—STATUTES GOVERNING INSURANCE CONTRACTS ARE 
REGARDED AS PARTS OF THE CONTRACTS. 
Statutes governing creation of insurance contracts are to be regarded as part 
of the contracts themselves. 
(For other cases, see Insurance, Dec. Dig. § 152[3].) 


4. INSURANCE—MORTGAGOR’S VIOLATION OF CONDITION OF FIRE 
POLICY COVERING AUTOMOBILE BY TAKING ADDITIONAL 
INSURANCE HELD NOT TO PREVENT RECOVERY BY MORTGAGEE 
OF CAR, TO WHOM LOSS WAS MADE PAYABLE (REV. ST. 1925, 
ART. 4931; ACTS 36th LEG. [1919] c. 15). 

One holding a chattel mortgage on automobile insured against fire under 
policy which denied recovery in case other insurance was taken out, and which 
contained clause making loss payable to mortgagee, held entitled to recover to 
extent of his interest after destruction of automobile by fire, though mortgagor 
took out additional insurance, under Rev. St. 1925, art. 4931, Acts 36th Leg. (1919) 
c. 15, which provides interest of mortgagee in policy shall not be invalidated by 
any act or neglect of mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Application for Writ of Error to Court of Civil Appeals of Fifth Supreme 
Judicial District. 

Action by Harold E. Clayton & Co. against the Camden Fire Insurance 
Association and another. Judgment for plaintiff was affirmed by the Court of 
Civil Appeals (298 S. W. 451), and defendant named applies for a writ of error. 
Writ denied. 

E,. G. Senter, of Dallas, for plaintiff ta error. 

Clark & Clark, of Greenville, for defendant in error. 

Cureton, C. J. This case is before us on application for ae of error. The 
opinion of the Court of Civil Appeals is published in 298 S. W. 

Camden Fire Insurance Association issued a policy to M. in Hines covering 
an automobile in the amount of $325. Hines owed $340.72 on the car, represented 
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by twelve notes, each and all of which were “secured by a valid chattel mortgage 

on the car * * * which notes and mortgage were in favor of and payable to 

Harold E. Clayton & Co.” The policy sued on showed that the property was 

incumbered, and the amount of the incumbrance, represented by 12 notes. It then 

contained a loss payable clause reading as follows: 

“Any loss under this policy that may be proved due to the assured shall be 
‘payable to the assured and Harold E. Clayton & Co., Greenville, Texas. (The 
person, firm, or corporation holding the incumbrance.)” 

While the policy was in effect, and before the automobile was destroyed by 
fire, without the knowledge or consent of Clayton & Co., Hines took out another 
fire insurance policy on the same car. Subsequently the automobilé was destroyed 
by fire, and the Camden Company, the plaintiff in error here, denied liability, 
presenting as defense a clause in its policy reading as follows: 

“No recovery shall be had under this policy if at the time a loss occurs there 
is any other insurance covering such loss which would attach if this insurance 
had not been effective.” 

The tria! court and the Court of Civil Appeals correctly held that this last- 
quoted clause of the policy was not effective to forfeit the policy, in so far as 
Clayton & Co. was concerned, for the reason that the statute nullified the effec- 
tiveness of any such clause as to the mortgagee, Clayton & Co. 

The act involved is incorrectly printed in the Revised Statutes, art. 4931. As 
‘there published it reads: 

“The interest of a mortgagee or trustee under any fire insurance contract 
hereafter issued covering any property situated in this state shall not be invali- 
dated by any act of neglect of the mortgagee or owner of said described property 
or the happening of any condition beyond his control, and any stipulation in any 
contract in conflict herewith shall be null and void.” (Italics ours.) 

{1] From the statute as quoted it is apparent that the word “mortgagee,” 
in connection with the words “or owner,” is used for the word “mortgagor,” and 
the Court of Civil Appeals correctly so treated it. In addition, the statute contains 
the words “any act of neglect,” which gives it, to say the least, a doubtful mean- 
ing. Since the statute as printed in the Code is of doubtful or uncertain meaning, 
we are authorized to examine the original act, including the caption, as passed 
by the Legislature: 25 Ruling Case Law p. 1065, § 289. 

The statute was enacted by the Thirty-Sixth Legislature at its regular 
session, and is published as chapter 15 of the General Laws of that session. As 
originally enacted, omitting the emergency clause, it read: 

“An act providing that the interest of a mortgagee or trustee under any fire 
insurance policy shall not be invalidated by any act or neglect of the mort- 
gagor or owner of the property insured by said policy or the happening of any 
condition beyond his control, and declaring void any stipulation in any fire 
insurance contract in conflict herewith and declaring an emergency. 

“Be it enacted by the Legislature of the state of Texas: 

“Section 1. The interest of a mortgagee or trustee under any fire insurance 
contract hereafter issued covering any property situated in this state shall not be 
invalidated by any act or neglect of the mortgagor or owner of said described 
property or the happening of any condition beyond his control, and any stipula- 
tion in any contract in conflict herewith shall be null and void.” (Italics ours.) 

From the body of the act as originally enacted and from the caption it is 
apparent that the words “any act of. neglect,’ printed in the Code, contain a 
misprint or typographical error, and that for these words we must substitute 
“any act or neglect,” as shown in the original legislative act. 

It is also apparent from the act that the interest of a mortgagee or trustee 
under a fire insurance policy is not to be invalidated by “any act or neglect of the 
mortgagor.” 

The terms of the statute involved are so plain that there can be no doubt 
whatever that its purpose was to protect the holder of the mortgage, to whom the 
policy was made payable under the loss payable clause, from “any act or neglect 
of the mortgagor.” Since the taking of additional insurance which might other- 
wise have invalidated the policy was an act of the mortgagor prohibited by the 
Statute, it follows that the policy is not invalid, in so far as the mortgagee, 
Harold E. Clayton & Co., is concerned. 
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[2] The statute in question, in its final analysis, is largely a legislative adoption 
of the meaning given what has sometimes been called the “Union Mortgage 
Clause” by the courts of the country. This clause, among other things, ordinarily 
provides that the loss, if any, shall be payable to the mortgagee as his interest 
shall appear, and, further, that the insurance as to the interest of the mortgagee 
only therein shall not be invalidated by any act or neglect of the mortgagor or 
owner of the property. The effect of this clause, when attached to a policy, is to 
‘make a new and independent contract between the mortgagee and the insurer, 
and to effect a separate insurance on the mortgagee’s interest. Being a separate 
insurance of the mortgagee’s interest, its validity is dependent solely on the acts 
of the mortgagee, and is not affected by any act or neglect of the mortgagor in 
violation of the conditions of the policy of which the mortgagee is ignorant. 
2 Cooley’s Briefs on Insurance (2d Ed. p. 1260; Joyce on Insurance: (2d. Ed.) 
§§ 2794a, 2794b, 2795; Home Ins. Co. v. Boatner (Tex. Civ. App.) 218 S. W. 1097, 
1099, : 

[3] A reading of the authorities cited will plainly show that the statute 
involved is in effect a legislative adoption of the interpretation placed upon the 
“Ufion Mortgage Clause” by the courts of the country, and we see no reason 
why we should give the statute a construction more restrictive of the rights of 
the mortgagee than have the courts, where it was merely a part of the agreed 
contract. In fact, the statute as it exists was a part of the contract in this 
instance, since statutes governing the creation of contracts of this character are 
to be regarded as parts of the contracts themselves. 2 Cooley’s Briefs on Insur- 
ance (2d Ed.) p. 1102; First Texas Prudential Ins. Co. v. Sorley (Tex. Civ. App.) 
272 S. W. 346; Southland Life Ins. Co. v. Hopkins (Tex. Civ. App.) 219 S. W. 
254. 

[4] That clause in the policy providing that no recovery can be had in the 
event the mortgagor takes out additional insurance cannot be given effect or made 
to override the plain provisions of the statute. The insistence is here made that 
the contract before us is not within the terms of the statute. With this we cannot 
agree. The policy plainly shows that this automobile was incumbered in the 
amount heretofore stated, and that defendant in error was the “person, firm, 
or corporation holding the incumbrance.” The agreed statement of facts, from 
which we have quoted, also shows that at the time the policy was issued there 
was an indebtedness in the amount previously stated, evidenced by 12 notes, all oi 
which were secured “by a valid chattel mortgage * * * in favor of and 
payable to Harold E. Clayton & Co.” We think the Court of Ciyil Appeals 
correctly disposed of the question here discussed, as well as the others raised in 
the application. 

The application for writ of error is accordingly refused. 





Cas. | Geedecke v. Zurich Gen. Acc. & Liability Ins. Co. 851 


CASUALTY 


GOEDECKE v. ZURICH GENERAL ACCIDENT & LIABILITY INS. CO. 
LIMITED, OF ZURICH, SWITZERLAND. (No, 19782.) 
St. Louis Court of Appeals. Missouri. June 5, 1928. 
7 Southwestern Reporter (2d) 309. 

4. INSURANCE—LIABILITY POLICY SUBJECT TO TWO EQUALLY REA- 
SONABLE INTERPRETATIONS MUST BE CONSTRUED MOST FAV- 
ORABLY TO ASSURED. 

If liability policy may be said to be susceptible of two interpretations, equally 
reasonable, construction most favorable to assured must be adopted, even though in 
fact intention of insurer was otherwise. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE—LIABILITY POLICY MUST BE INTERPRETED IN 
LIGHT OF INTENTION OF PARTIES, TERMS USED, AND CIRCUM- 
STANCES SURROUNDING PARTIES MAKING CONTRACT. 

Liability policy is not a contract, and, in construing it and determining rights 
of parties thereunder, effect must be given to intention of parties, terms used, and 
language employed, which must be given fair and reasonable interpretation, reading 
contract in its entirety, giving consideration to situation of parties and circum- 
stances surrounding them at times contract was made. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. INSURANCE—NOTICE OF INTENTION TO WRECK WALL HELD 
CONDITION PRECEDENT TO LIABILITY ON POLICY PROVIDING 
INSURER SHOULD NOT BE LIABLE FOR ACCIDENT OCCURRING 
WHILE WRECKING “BUILDING” WITHOUT NOTICE, THOUGH AD- 
JACENT BUILDING WAS BEING WRECKED WITH NOTICE. 

In action on liability policy containing provision that insurer should be notified 
by insured before it began operations so as to enable insurer to inspect, and that 
insurer should not be liable for any accident occurring by reason of wrecking 
“buildings” unless inspection has been made, where wall adjoining building then 
being wrecked with notice was wrecked without notice and workman injured, held, 
that term “building” being broad enough to comprehend its integral parts, notice of 
intention to wreck wall was condition precedent to liability of insurer. 

(For other cases, see Insurance, Dec. Dig. § 334.) 

Appeal from St. Lawrence Circuit Court; Wm. H. Killoren, Judge. 

“Not to be officially published.” 

_ Action by Henry Goedecke, doing business as the Henry Goedecke Wrecking 

Company, against the Zurich General Accident & Liability Insurance Company, Lim- 

ited, of Zurich, Switzerland. Judgment for plaintiff, and, from an order granting 

defendant’s motion for a new trial, plaintiff appeals, and defendant moves to dis- 
miss the appeal. Motion to dismiss the appeal overruled, order sustaining motion 
lor a new trial affirmed, and cause remanded. 

Leahy, Saunders & Walther and J. L. London, all of St. Louis, for appellant, 

W. E. Moser and Hensley, Allen & Marsalek, all of St. Louis, for respondent. 

_ Bennicx, C. This is an action upon a policy of liability insurance. Upon aj 
trial to a jury, a verdict was returned in favor of plaintiff, in the aggregate sum 
ot $2,168, and a judgment in conformity therewith was duly rendered. Subsequent- 
ly, defendant’s motion for a new trial was sustained by the court upon the ground 
that the verdict had been against the weight of the evidence, and from such order 
of the court plaintiff has appealed. 

It appears that plaintiff, under the style of the Henry Goedecke Wrecking Com- 
pany, was engaged in the business of wrecking and demolishing buildings; and that, 
in 1922, he had a contract to wreck the St. James Hotel, located at the southwest 
corner of Broadway and Walnut street, in the city of St. Louis, together with a 
four-story building at 514 Walnut street, which had been used as an annex to the 
hotel. Before undertaking such work, plaintiff, on January 12, 1922, obtained a policy 
of employer’s liability insurance from defendant, the material portions of which, so 
ar as concerns the issues presented on this appeal, were as follows: 

_ “In consideration of the premium herein provided, and of the warranties here- 

in made, the Zurich General Accident & Liability Insurance Company * * * does 

hereby agree with the assured respecting bodily injuries or death at any time re- 
sulting therefrom * * * accidentally suffered or alleged to have been suffered dur- 
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ing the policy period defined in special condition 6, by any employee or employees 
of the assured while at the place designated in special condition 4, by reason of the 
work described in said special condition 4, * * * to indemnify the assured against 
loss from the liability imposed by law upon the assured for damages. * * * 

“And, provided further, that this policy is made and accepted subject to the 
general conditions, special conditions, and warranties hereinafter set forth * * * 
and compliance with such general conditions, special conditions, and warranties 
hereinafter set forth * * * and compliance with such general conditions, special 
conditions, and warranties shall be a condition precedent to the right of a recovery 
hereunder. 

« * * e + * 


“Special Conditions. 
* 4 « « * 

“4. A complete description of the work covered by this policy, the places where 
such work is to be done, the estimated remuneration of the employees engaged in 
such work for the period of this policy, the premium rate or rates, and the deposit 
premium are as follows: 

“Description of Work Covered by this Policy. 

“Wrecking—not marine (no blasting). Masonry—not otherwise classified (no 

blasting). 


“Places where such work is to be done. 
“St. James Hotel, southwest corner Broadway and Walnut street, and No. 514 
Walnut street, St. Louis, Mo., and elsewhere in 
- * ~ * + 


the state of Missouri. 
* 


* * a 


“Warranties. 
6 o * * e + « > 

“It is hereby understood and agreed that on all the wrecking or demolition of 
buildings on which the assured may undertake operations, during the period of 
this policy, the assured shall notify the company before beginning such operations 
in order that an inspection of said operations may be made and the company shall 
not be liable for any accident occurring by reason of the wrecking or demolition 
of any buildings, unless and until such iinspection has been made and the risk 
accepted by the company in writing,” 

After an inspection of the buildings specified in the policy had been made by 
the defendant, the work of demolishing them was begun by plaintiff on January 
18th, and was continued until February 7th, when a fire occurred in the Anderson 
Studio, situated in the rear of 514 Walnut street, and adjacent to an intervening 
garage. After the fire, the studio building was promptly repaired and a new roof 
put on, leaving, however, a wall of the studio, as origiinally constructed, extending 
10 or 12 feet above the new roof. On March 23d, plaintiff was employed to remove 
some 8 feet of the wall in question, and while engaged in the performance of such 
work, on March 25th, the roof of the studio gave way and several of plaintiff's 
employees were injured. 

It would clearly seem that no notice had been given by plaintiff to defendant 
before the task of wrecking the wall of the Anderson Studio building was under- 
taken, and that defendant had not inspected such premises, nor had it accepted 
the risk, in writing or otherwise, as provided for in the policy. Consequently, 
upon receiving from plaintiff a notice of the occurrence, defendant disclaimed 
any liability under its policy for the accident in question, and, as a result, plaintiff 
was compelled to adjust the claims out of his own resources, paying out the sum 
of $1,950 by way of settlements and expenses. 


It will suffice to say that there was evidence for plaintiff that the Anderson 
Studio building was a part of 514 Walnut street, while the evidence on behalf 
of defendant tended to show that such premises were properly known as 513 Elm 
street. A memorandum was filed by the learned trial judge, stating that, in his 
view, the weight of the evidence was with defendant on this issue, and, for such 
reason, he sustaiined the motion for a new trial upon the ground heretofore indi- 
cated. 

There will be no necessity for a discussion of the contents of the pleadings 
filed by the respective parties, other than to say that they made up the issues in 
the case, which will be fully stated hereinafter in connection with the matters 
brought to our attention for decision. 
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We are faced at the outset with the necessity of disposing of a motion filed 
by defendant, asking that this appeal be dismissed or the cause ordered stricken 
from the docket. It will be recalled that “the judgment or decision of the court” 
appealed from was the order of May 28, 1926, sustaining the motion for a new 
trial. A short-form transcript was thereafter prepared and filed in this court 
on August 27, 1926, and the docket fee paid; but such transcript, through the inad- 
vertence of the clerk of the circuit court, erroneously showed the appeal as having 
been taken from the judgment rendered on the verdict for plaintiff. Defendant 
now suggests that plaintiff thereby failed to comply with the provisions of section 
1479, R. S. 1919, requiring that, in lieu of a perfect transcript of the entire record, 
the appellant, 15 days before the first day of the term of the appellate court, may 
file a “certified copy of the record entry of the judgment, order or decree appealed 
from, * * * showing the term and day of the term, month and year upon which the 
same shall have been rendered”; and that, by reason of such failure on the part 
of plaintiff, this court has no jurisdiction over the proceeding. 

[1, 2] We cannot agree with the contention of counsel as to the matter of 
our lack of jurisdiction. Our understanding of the law is that, at the moment 
when the order granting the appeal was made in the circuit court, we acquired 
jurisdiction of the cause itself, as distinguished, of course, from the records of 
the circuit court, Thereafter, it was indeed incumbent upon plaintiff to perfect 
his appeal in the manner and within the time specified in section 1479, R. S. 1919, 
but it does not follow that for every failure on his part to comply with the letter 
of the statute we would be required to dismiss his appeal or to affirm the judgment 
from which the appeal was taken. In fact, the preceding section of the statute 
(section 1478, R. S. 1919) authorizes such action by the appellate court only whnn 
good cause to the contrary is not shown. 

[3] Now, in this case, the appeal was finally properly perfected on April 2, 
1928, when a corrected short-form transcript was filed with us by leave of court. 
Undoubtedly the error in the original transcript had not come to the attentiion of 
counsel for plaintiff until the time of the filing of defendant’s motion to dismiss, 
which, as a matter of fact, was not filed until March 31, 1928, or for almost 2 years 
after the faulty transcript had been lodged in this court. Such delay in the filing 
of the motion to dismiss does not bespeak a vastly higher degree of diligence on 
the part of defendant than that exercised by plaintiff. 

Passing directly to the question of good cause, as it may influence our action 
upon the motion, we note that, after the case was first docketed, there were three 
separate continuances granted, each upon stipulation of counsel. ‘Thus, it does not 
appear that defendant felt the necessity of an early hearing and disposition of the 
cause in this court. Consequently, failing to find that the rights of defendant 
have in any wise been prejudiced by the delay in the perfection of the appeal, and 
appreciating that counsel for plaintiff were not primarily at fault in the matter, 
the commissioner recommends that the motion to dismiss be overruled. Bolch v. 
H. R. Ameling Prospecting Co. (Mo. App.) 264 S. W. 32; Bensley v. Haeberle, 
20 Mo. App. 648. 

Turning to the merits of the case proper, we observe the burden of plaintiff’s 
complaint to be that the court was in error in sustaining the motion for a new 
trial, the contention of counsel being that a verdict should have been directed for 
plaintiff as a matter of law. It occurs to us that this suggestion comes in a some- 
what belated fashion, inasmuch as at no stage of the proceedings was a peremptory 
instruction of such nature requested of the court. We take it for granted, how- 
ever, that what counsel have in mind is that we would be justified in interfering 
with the exercise of the lower court’s discretion in the matter of granting a new 
trial upon the weight of the evidence, on the theory that, under the undisputed 
facts in the case, no recovery for defendant could ever be allowed to stand; and 
it is upon such assumption that we shall proceed to determine the soundness of 
the propositions upon the basis of which this appeal has been prosecuted. 

Plaintiff concedes with commendable frankness that the question of whether 
the Anderson Studio was situated at 514 Walnut street or 513 Elm street was a 
disputed one, and therefore for the jury, if material; but he insists that the precise 
location of the studio is, in fact, wholly immaterial in the determination of the 
ultimate rights of the parties to this controversy. His position, briefly stated, is 
that the policy covered work done at 514 Walnut street “and elsewhere in the state 
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of Missouri”; that the accident in question concededly gccurred in the state of 
Missourf; that notice to defendant. of proposed work, as a condition precedent to 
the attaching of liability, was necessary only in the case of “the wrecking or 
demolition of buildings on which the assured may undertake operations”; and 
that the task of removing a portion of the wall of the Anderson Studio was not 
the wrecking or demolition of the building, so as to fall within the exception noted 
in the policy, and to render the requirement of notice to defendant applicable to 
the situation at hand. 


(4, 5] Thus the sole question for our determination, in the final analysis of 
the case, is whether there is room for holding that the lowering of the wall in 
question was contemplated by the language of the policy in regard to “the wrecking 
or demolition of buildings on which the assured may undertake operations.” We 
are aware that if the policy may be said to be susceptible of two interpretations, 
equally reasonable, the construction most favorable to the assured must be adopted, 
even though in fact the intention of the insurer was otherwise; but we also appreci- 
ate that such policy is, after all, but a contract, and that, in construing it, and 
in determining the rights and liabilities of the parties thereunder, effect must be 
given to the intention of the parties, the terms used and the language employed 
must be given a fair and reasonable interpretation, the contract must be read in 
its entirety, and consideration must be given to the situation of the parties and 
the circumstances surrounding them at the time the contract was made. Missouri, 
K. & T. Ry. Co. v. American Surety Co., 291 Mo. 92, 236 S. W. 657; 31 C. J. 
426. 


{6] Plaintiff is in no position to argue that the work in which his employees 
were engaged at the moment of their injury did not come within the scope of 
the term “wrecking,” else his action would not lie, since the policy in suit extended 
only to the character of work described in special condition 4 of his policy, which 
was specified as “wrecking” or “masonry.” His argument proceeds upon the basis, 
however, that the wrecking or demolition of a buiilding, as contemplated by the 
policy, is the destruction of the entire building, and that the mere lowering of 
the wall, so as to leave the building itself standing at the completion of the work, 
could not fall within the former classification. This contention does not strike 
us as being either fair or reasonable. What is a building must always be largely 
a question of degree; and, taken in its broadest sense, the expression refers to at 
erection intended for use and occupancy as a habitation, or for some purpose of 
trade, manufacture, or ornament. Inasmuch as a structure of this type must of 
necessity consist of certain integral parts, such as the walls and roof, the term 
“building” must, of itself, be broad enough to comprehend any or all of such 
integral parts. 9 C. J. 683, and cases cited therein. 


When full effect is given to the object, intent, and purpose of the part of 
the contract in question, and when the same is read in conjunction with the descrip- 
tion of the character of work to be done, as specified in special condition 4, we 
take the view that the essence of the particular provision was that defendant should 
be afforded the opportunity to inspect and determine for itself whether it would 
assume the risk of any wrecking work in which plaintiff had expressed the inten- 
tion of engaging. The policy is in no wise limited by its terms to a complete 
wrecking or demolition of an entire building, but rather states that, in any work 
of such character upon which plaintiff might undertake operations, the specified 
notice and opportunity to inspect should be given defendant. If such notice had 
been given in this instance, and an inspection had been made, and the risk accepted 
by defendant before plaintiff undertook the work in question, no one would contend 
for a moment that defendant was not liable, because it might have subsequently 
developed that it had not been planned originally that plaintiff should wreck the 
entire Anderson Studio building. We conclude, therefore, that plaintiff had under- 
taken operations in the matter of wrecking an integral part of a buiilding, within 
the clear and unambiguous meaning of jthe entire policy, so as to render the timely 
giving of notice of his intention a condition precedent to the fastening of liability 
upon defendant. 


[7] In the light of the result thus reached, it cannot be said that no judgment 
for defendant would ever be allowed to stand. Consequently, the court having 
put its order granting a new trial upon the ground that the verdict returned was 
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against the weight of the evidence, there is no recourse for us but to affirm the 
order and remand the cause. The commissioner so recommends, 

Per Curiam. The foregoing opinion of Bennick, C., is adopted as the opinion 
of the court. ‘ 

The motion to dismiss the appeal is, accordingly, overruled; and the order 
of the circuit court sustaining the motion for a new trial is affirmed, and the 
cause remanded. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


BROOKS v. FIDELITY & DEPOSIT CO. OF MARYLAND. (No, 5831.) 
Supreme Court of South Dakota. July 14, 1928. 
220 Northwestern Reporter 521. 

1. INSURANCE—BURGLARY POLICY PROVISIONS FOR PROOFS OF 
LOSS, BEING FOR COMPANY’S BENEFIT, MAY BE WAIVED BY IT. 
Provisions of burglary policy requiring sworn written proofs of loss within 

60 days, being inserted in policy for benefit of company may be waived by it. 
(For other cases, see Insurance, Dec. Dig. § 555.) 

2. INSURANCE—INSURED, RELYING ON ACT OF INSURER’S AGENT 
FOR WAIVER OF PROOFS OF LOSS, MUST SHOW AGENT’S AU- 
THORITY, OR INSURER’S RATIFICATION OF AGENT’S ACT. 

Where insured relies on act of insurer’s agent for waiver of policy require- 
ments respecting proofs of loss, he must show either that the agent had authority 
to make the waiver, or that insurer, with knowledge of the facts ratified agent’s 
act. 

(For ether cases, see Insurance, Dec, Dig. $ 646[5].) 


3. INSURANCE—MERE PROOF THAT PERSON IS CALLED ADJUSTER 
IS NOT SUFFICIENT PROOF OF HIS AUTHORITY TO WAIVE 
PROOFS OF LOSS, BUT NATURE OF HIS DUTIES MUST BE 
PROVED. 

Insurance adjusters have power to waive proofs of loss under burglary policy, 
but mere proof that a person is called an adjuster is not sufficient proof of his 
authority in this respect, but some testimony must be given showing the nature 
of his duties. 

(For other cases, see Insurance, Dec. Dig. §§ .646[5], 665[8].) 


4. INSURANCE—PROOF OF AUTHORITY OF ONE ASSUMING TO ACT 
——- COULD NOT BE MADE BY HIS OWN DECLARA- 
NS 
Proof of the authority of one assuming to act as an adjuster of loss under 
burglary insurance policy could not be made by his own declarations. 
(For other cases, see Insurance, Dec. Dig. § 92.) 


5. INSURANCE—EVIDENCE HELD INSUFFICIENT TO PROVE AIL- 
LEGED ADJUSTER’S AGENCY FOR COMPANY, AS RESPECTS 
WAIVER OF PROOFS OF LOSS UNDER BURGLARY POLICY. 

In action on burglary insurance policy, in which defendant's pleadings positively 
denied that person assuming to act as its adjuster and auditor, and on whose acts 
insured based claim of company’ waiver of proofs of loss, was an auditor of 
the company, evidence held insufficient to show that alleged adjuster was agent 
of company, 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


6. INSURANCE—BURDEN OF PROVING ALLEGED ADJUSTER’S 

AGENCY FOR INSURER WAS ON INSURED. 

In action on burglary insurance policy, burden of proving alleged adjuster’s 
agency was on insured. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

Brown, J., dissenting. 

Appeal from Circuit Court, Minnehaha County; L. L. Fleeger, Judge. 

Action by Ray S. Brooks against the Fidelity & Deposit Company of Mary- 
land. From a judgmertt for plaintiff on his motion for a directed verdict, and 
denying defendant’s similar motion, and from orders denying defendant’s motions 


ed — notwithstanding the verdict and for a new trial, defendant appeals. 
evers 
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Jones, Matthews & Fitzpatrick, of Sioux: Falls, for appellant. 

Kirby, Kirby & Kirby, of Sioux Falls, for respondent. 

Miser, C. Respondent is the assured in a burglary insurance policy issued by 
appellant company. Paragraph M of the policy provides that affirmative proof of 
loss or damage under cath on forms provided by the company must be furnished 
to the company at its home office in Baltimore, Md., within 60 days from the dis- 
covery of such loss or damage. Merchandise so insured was stolen on January 1, 
1922. No proof of loss under oath was ever given, but respondent alleged that 
the furnishing of the same was waived by defendant as follows: Immediately after 
the discovery of such loss, respondent gave notice to C. T. Charnock & Sons, Inc., 
agent of appellant company; thereafter one J. L. Sullivan, an auditor and adjuster 
in the employ of the said defendant corporation, made an inventory with respondent 
of the loss, and Sullivan agreed with respondent that appellant company would 
send to responderft a check in payment of the loss as soon as said auditor and 
agent returned to Minneapolis, Minn. : 

Appellant, in its answer, alleges that the loss, if any, was caused by the fraudu- 
lent act and procurement of plaintiff, and that proof .of loss was not given as 
required by paragraph M, and particularly denies that the J. L. Sullivan named in 
plaintiff's complaint was at any time an auditor of said defendant, or that said 
Sullivan had any authority to waive any of the conditions set forth in the policy 
of insurance, and particularly denied other allegations in plaintiff’s complaint con- 
tained not necessary to state herein. 

The proof shows that Charnock & Sons, Inc., were the authorized representa- 
tives of appellant company in issuing the policy; that one Gibbs was an employee 
of Charnock & Sons, who delivered the policy jto respondent and received the 
premium; that, after the alleged burglary, respondent called up Gibbs, and was 
told by Gibbs to notify the company, and that he also would notify them, and 
that a man would come out from one of appellant’s main offices. There is no 
proof that either respondent or Gibbs did notify the company, nor was any effort 
made to produce such proof. Sullivan did appear in Sioux Falls and make an 
inventory of the loss. At this stage of the proof, the following interrogation of 
respondent by his counsel took place: 

“Q. Did he, at that time, notify you that he was acting as agent and adjuster 
for the defendant company? A. He did. 

“Q. Did he, at the time that he made this proof of loss, and made those inven- 
tories, inform you what would-be done relative to paying your claim? A. He did, 

“Q. What did he tell you? A. He said it would take a few days or maybe 
a couple of weeks before I would get my monney. It had to go through the 
regular channels of the home office; and there would be more or less red tape 
to it.” 

To each of these questions, appellant objected as incompetent, irrelevant, and 
immaterial, and in no way binding upon the defendant, which objections were over- 
ruled, and exceptions thereto taken. Thereupon respondent identified the letter, 
Exhibit H, which was received in evidence over appellant’s objection. The letter- 
head portion of Exhibit H is as follows: 

“Fidelity and Deposit Company of Maryland, Fidelity and Surety Bonds and 
Burglary Insurance. 1010 McKnight Building, Minneapolis. Ridgaway, Wood & 
Co. General Agents. Telephones Automatic Geneva 3248.” 

The letter portion of such exhibit is as follows: 

“Jan. -27, 1922. _ 

“Mr, Ray S. Brooks, 10th and Dakota Streets, Sioux Falls, S. Dak—Dear Sir: 
In re burglary policy No. 805061, Ray S. Brooks. I regret to say that I have 
been instructed by the Fidelity & Deposit Company of Maryland to inform you 
that it will be unable to recognize any claim for indemnity under the policy of 
burglary insurance which executed in your favor. 

“Yours truly, J. L. Sullivan, 

“JHS/CR Auditor and Adjustor.” 

At the opening of the trial, respondent called to the witness stand one of 
the appellant’s counsel, who testified as respondent’s witness. that he did not know 
what position Sullivan held, if any, with appellant company. Upon being shown 
an affidavit made by witness as counsel for appellant in support of a motion for 
continuance, to obtain the testimony of respondent’s bookkeeper, and particularly 
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the words “upon the appearance of J. L. Sullivan, auditor and adjuster for the 
defendant company,” the witness stated that such terminology as’ used by him 
was merely descriptive of the man Sullivan. The affidavit was not introduced in 
evidence. Aside from the foregoing, there is no evidence that Sullivan was the 
agent of appellant, nor proof that Sullivan was an adjuster, or of the nature of 
his duties, except his own declaration and the fact of his appearance. Defendant, 
appellant herein, moved for a directed verdict at the conclusion of plaintiff's case. 
Defendant’s motion was denied; and respondent’s motion for a directed verdict was 
granted. This appeal is from the judgment thereon and from the orders denying 
motions for judgment notwithstanding the verdict and for a new trial. 

{1, 5] That provisions for proof of loss, being inserted for the benefit of the 
company, may be waived by the company is settled law. Here plaintiff admits 
that he did not make proof of loss under oath nor otherwise comply with para- 
graph M; but he contends that these provisions were waived by the acts of one 
Sullivan. Where, however, the insured relies upon the act of an agent for waiver, 
he must show either that the agent had authority to make the waiver, or that the 
insurer, with knowledge of the facts, ratified the agent’s act. Cooley’s Briefs on 
Insurance (2d Ed.) p. 5957. Insured does nat show that Sullivan had any authority 
to make the waiver, or that the company, with knowledge of the facts, ratified 
Sullivan’s act. On this subject, the learned author of Cooley’s Briefs, on page 5963, 
says : 

“Proof of the authority of one assuming to act as an adjuster cannot be made 
by his own declarations. Where, however, the company has promised to send an 
adjuster, it is a natural inference that a person answering the description and pur- 
porting to have been sent by the company has authority to adjust the loss and to 
waive the formal proofs.” 

However, we find no cases supporting the latter part of the above quotation 
wherein the proof of agency is as slight as it is in the case at bar. Here the 
pleadings contained, not only a positive denial of Sullivan’s authority to waive, 
but a positive denial that Sullivan was an auditor of appellant company. No proof 
was introduced of Sullivan’s agency except his letter. Exhibit H, and his declara- 
tions to plaintiff. It is true that, among the officers vested with power to waive 
proofs of loss are adjusters, but “the statement that an adjuster has authority to 
waive proof of loss does not mean that mere proof that a person is called an 
‘adjuster’ will be sufficient proof of his authority. Some testimony must be given 
showing tthe nature of his duties.” Cooley’s Briefs, 5963. 

In J. 1. Case Threshing Machine Co. v. Gidley, 28 S. D. 101, 109, 132 N. W. 
711, 714, this court said: 

“The evidence discloses that two different men came to the place where the 
machine was being tried after it was started; but it is not shown by any evidence 
whatever that they came in response to the notice sent by defendant to plaintiff. 
The evidence does disclose declarations by these men that they were agents of 
plaintiff, which evidence is incompetent under the most elementary rules of law, 
but it wholly fails to show that they came by direction or authority of plaintiff. 
The evidence is therefore insufficient to show a waiver of notice.” 

The North Dakota court, in Bratton v. Hoerr, 49 N. D. 719, 722, 193 N. W. 

308, 310, says: 
_ “An agent’s acts and statements cannot be made use of against the principal 
tor the purpose of establishing, enlarging, or renewing his authority until the fact 
of eet has been shown by other evidence. Mechem on Agency (2d Ed.) 
par. 285.” 

The general rule is stated in 2 C. J. 935, thus: 


“The declarations of an alleged agent made to a third person in the absence 
of the alleged principal, which were not brought to his knowledge or ratified by 
him, and not supported by other evidence, are not competent against the alleged 
principal to prove the fact of his agency, and this rule that dennies the com- 
petency, as against an alleged principal, of declarations of the alleged agent made 
to a third person in the absence of the alleged principal is particularly applicable 
where the alleged principal denies the agency. * * * It is also well established 
that such declarations of an agent are not admissible againnst the principal to 
show the extent of his authority as such agent. Before the agent’s statements can 
be shown against his principal the agency must be proved by other evidence.” 
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Respondent relies on Enos et al. v. St. Paul Fire & Marine Ins. Co., 4 S. D. 
639, 57 N. W. 919, 46 Am. St. Rep. 796; but the evidence in the instant case falls 
far short of that which was considered sufficient proof of agency in the Enos Case. 
In that case, there was a letter written to the company. In response thereto, a 
letter was received from the company signed by A. W. Perry, adjuster. The letter 
itself was dated at the home office of the insurance company. The letterhead on 
which it was written advertised the fact that Perry was the general adjuster of 
the company. Perry did call upon the insured. In the instant case, there was 
no letter written to the company nor letter received from the home office of the 
insurance company; nor did the letterhead on which Exhibit H was written adver- 
tise the fact that Sullivan was the general adjuster of the company or that he 
was an adjuster for the company. In all these particulars, the evidence was less 
than the eviderice held sufficient in the Enos Case. It has been held sufficient in 
some jurisdictions that one representing himself as an adjuster had in his posses- 
sion a policy which had been returned to the company, or that he was recognized 
as an adjuster by the company’s local agent; but, so far as the proof in the instant 
case shows, Sullivan appeared carrying no authority from appellant company and 
without introduction or recognition by the local agent. 

[6] Assuming that a sufficient waiver of the provisions of paragraph M has 
been shown, providing Sullivan’s agency to waive has been established, we are 
confronted with the fact that there has been no sufficient proof of Sullivan’s agency. 
The burden rested on plaintiff of proving such agency by competent evidence. On 
the contrary, it was assumed, without any competent proof of agency, that Sullivan 
was such agent, and that, as such agent, he had authority to waive the provisions 
of paragraph M specifically requiring sworn proof of loss setting forth the details 
of the burglary, and that he had authority to waive the protection against fraudu- 
lent proofs of loss given by section 4271, R. C. 1919. Upon the issues as framed 
by the pleadings, it should no more be assumed, as a matter of law, that Sullivan 
was appellant’s agent, with authority to waive the provisions of paragraph M, than 
should appellant’s defense that the alleged burglary was caused by the fraudulent 
act and procurement of respondent be assumed from respondent’s admission of 
his conviction of a violation of the National Motor Vehicle Theft Act (18 USCA 
§ 408). The utmost to which respondent is entitled is a new trial. 

The judgment and order are reversed. 

Burch, P. J., and Polley, Sherwood, and Campbell, JJ., concur. 


Brown, J. (dissenting). The proof that Sullivan was an auditor and adjuster 
of the defendant company may be somewhat meager, but whether he was or not 
was a matter peculiarly within the knowiedge of the defendant, and, nothing to 
the contrary having been offered, I think such proof was sufficient. 


On the morning of the discovery of the alleged burglary, plaintiff called on 
the phone Mr. Gibbs of the agency through which he had received the policy of 
insurance, and was told that he would notify the company of the loss right away, 
and that a man would come out from one of the main offices to adjust it. There- 
after Sullivan arrived, assumed to be adjuster for defendant, examined plaintiff's 
books, cash register, and slips, made a complete inventory of all the property 
alleged to have been stolen and of the goods that remained, and told plaintiff that 
he would receive.a check in payment of the loss as soon as Sullivan returned to 
Minneapolis. Shortly thereafter, from Minneapolis, Sullivan wrote on the com- 
pany’s stationery the letter set out in the majority opinion, in which the company 
refused to recognize liability, and mailed this letter to plaintiff in an envelope, with 
the printed return address of the general agency of the company in Minneapolis. 

In addition to 'this, defendant itself introduced in evidence on the trial the 
whole of plaintiff's complaint without reservation or statement that it was offered 
for any limited purpose, and it was therefore in the case for all purposes. 2 Jones, 
Ev. p. 618; 22 C. J. 412, 973; People v. Moss, 187 N. Y. 410, 80 N. E. 383, 11 L. 
R. A, (N. S.) 528, 10 Ann. Cas. 309. The complaint thus introduced in evidence 
by defendant states that Sullivan was an auditor and adjuster in the employ of 
defendant; that in that capacity he came to plaintiff's place of business, made a 
complete inventory of all merchandise stolen or damaged, together with the original 
cost and actual value thereof at the time of the loss, and stated to plaintiff that 
defendant company would send a check in payment of the loss as soon as Sullivan 
returned to Minneapolis; that, after Sullivan’s return to Minneapolis, defendant 
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company, acting through its auditor, adjuster, and agent, J. L. Sullivan, wrote 
plaintiff on January 27, 1922, that it would not recognize any claim under the 
policy. 

| think there was sufficient evidence to show that Sullivan was an adjuster 
for the company, and was authorized to write the letter Ex. H on behalf of the 
company, denying liability. The denial of liability waived proof of loss. Orr. v. 
Nat. Fire Ins. Co. (S. D.) 219 N. W. 119. 
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MISCELLANEOUS 


BALTICA INS. CO. v. CARR, County Collector. (No. 17626.) 
Supreme Court of Illinois. June 23, 1928. 
162 Northeastern Reporter 178. 

2. INSURANCE—REINSURANCE IS CONTRACT BETWEEN DIRECT IN- 
SURER AND REINSURER, TO WHICH INSURED IS NOT PARTY 
AND WHICH DOES NOT OBLIGATE REINSURER TO INSURED. 
Reinsurance is a contract between direct insurer and reinsurer by which latter 

agrees to protect former from risks already assumed, and with which insured has 

no concern, and reinsurer is not liable to insured either as surety or otherwise, 
unless povided by contract. 


(For other cases, see Insurance, Dec. Dig. § 679.) 


3. INSURANCE—CONTRACT OF REINSURANCE IS ONE OF INDEM- 
NITY AGAINST LOSS ON ACCOUNT OF OUTSTANDING INSUR- 
ANCE CONTRACT. 

Contract of reinsurance between direct insurer and reinsurer is not one of 
insurance, but one of indemnity against loss on account of outstanding contract of 
insurance with owner of property, or to indemnify original insurer for loss he 
may sustain on contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 679.) 


5. INSURANCE—FOREIGN :NSURER, THOUGH QUALIFYING TO DO 
BUSINESS IN STATE, AND PAYING PRIVILEGE FEE, COULD RE- 
FRAIN FROM DOING BUSINESS IN STATE. 

Foreign insurance corporation could refrain from doing any insurance business 
in state, even though it was qualified and licensed to do such business, and had 
paid for such privilege. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


7. INSURANCE—FOREIGN REINSURANCE COMPANIES MUST PAY 
628, $81 3) TAX FOR DOING BUSINESS IN STATE (LAWS 1919, p. 
Foreign insurance companies are required to pay privilege tax for doing busi- 

ness in state, under Laws 1919, p. 628, §§ 1, 3. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


Appeal from Superior Court, Cook County; M. L. McKinley, Judge. 

Bill by the Baltica Insurance Company against Patrick J. Carr, County Col- 
lector. Decree for plaintiff, and defendant appeals. Affirmed. 

Francis X. Busch, Corp. Counsel, Robert E. Crowe, State’s Atty., Leon Horn- 
stein, William H. Duval, C. E. More, C. Paul Tallmadge, Samuel A. Ettelson, and 
Harris F. Williams, all of Chicago (Hiram T. Gilbert, of Chicago, of counsel), 
for appellant. 

— & Folonie and Silber, Isaacs, Silber & Woley, all of Chicago, for 
appellee. 

Duncan, J. This is an appeal from a decree of the superior court of Cook 
county finding that appellee, the Baltica Insurance Company, a corporation of the 
kindom of Denmark, organized for the purpose of engaging in the business of in- 
surance, has established the material allegations of its bill of complaint, and de- 
creeing that appellant, Patrick J. Carr, as county treasurer and ex officio county 
collector of Cook county, Ill., be and is, and his deputies, clerks, agents, and attor- 
neys are perpetually enjoined and restrained from demanding, receiving, and collect- 
ing any taxes levied, assessed, or spread on account of any net receipts of appellee 
for the year beginning May 1, 1922, and ending April 30, 1923, and from attempting 
in any manner to enforce the payment of the same or any part thereof. There was 
a hearing before the chancellor upon the bill and the answer thereto by appellant 
and upon facts not controverted and established by stipulations of the parties, the 
testimony of one witness for appellant and certain exhibits offered by appellee. 

The material facts are in substance the following: Appellee is a corporation ex- 
isting under the laws of the kingdom of Denmark. It was licensed and authorized 
to transact business under the statutes of Illinois as a fire, marine, and inland nav'- 
gation insurance company. Prior to May 1, 1922, and from then to the time ending 
April 30, 1923, it was authorized to transact business in Illinois, and had, in accord- 
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ance with the statutes of the state, done all things required of it, and had there- 
upon received a certificate from the department of insurance of Illinois authorizing 
it to transact business as such insurance company within the state. It designated 
the director of trade and commerce at Springfield, Ill., as agent for service of pro- 
cess, and also designated James B. Tallman, with his office at 175 West Jackson 
boulevard, Chicago, as agent for the transaction of its authorized business of in- 
surance. It maintained no office in the state of Illinois. The sole business conduct- 
ed and transacted by it was that of reinsuring risks written by direct writing insur- 
ance companies in the state of Illinois. Such reinsurance was effected under treaties 
of reinsurance’ existing between it and other foreign insurance companies, whereby 
it, in consideration of payment to it of a specified portion of the premium on each 
risk, reinsured the liability of the direct writing company to the extent of such 
treaty of reinsurance upon risks assumed in the state of Illinois by such direct 
writing company or companies. None of such business of reinsurance was done 
within the state of Illinois. All of it was done by reinsurance “treaties,” in writing, 
entered into outside the state of Illionis. All reinsurance premiums were paid out- 
side the state of Illinois, and all books and records were kept at the principal office 
of appellee in Newark, N. J., from which office all correspondence issued and all 
return premiums were paid. It entered into no contract to insure any property in 
Illinois. Tallman did not negotiate any contracts of reinsurance or other insur- 
ance in Illinois for appellee and knew nothing concerning such contracts by appel- 
lee. He did not execute for appellee any contract of any kind within the state. 
He did not collect any premium for appellee in Illinois. He paid out no money 
for appellee in refunding unearned premiums upon canceled reinsurance. He per- 
formed no act of any kind as agent of appellee. Appellee designated him as its 
agent for the transaction of its. authorized business of insurance in Illinois, and 
caused him to be licensed as such agent in order that it might enter into reinsur- 
ance contracts with companies who were licensed to do business in Illinois and who 
did a direct writing insurance business in the state. Appellee had no other agent 
of any kind in Illinois. It had no property or funds of any kind within Illinois 
and had no bank account or deposit of money within the state. It did pay a privi- 
lege tax of 2 per cent of its gross premiums received outside of the state upon risks 
reinsured in the state under the Illinois act of 1919 for the right to come into the 
state and to transact business, if it so desired. It did file a statement showing the 
risks written and the premiums received therefor, the gross premiums received, the 
gross premiums refunded on canceled risks, and net premiums received attributable 
to business written, and that said reports of net receipts so made and filed by ap- 
pellee in Illinois were based entirely upon net receipts of reinsurance affected, as 
above set forth, upon Illinois risks directly written by other insurance companies. 
It was the universal custom of the business of fire, marine, and other property 
insurance for the direct writing insurer to protect itself against a part of its liabil- 
ity by reinsuring such part that it did not desire to carry, and it was the sole busi- 
ness of appellee to engage in and furnish such reinsurance. The contract of rein- 
surance so affected was in all cases a contract of indemnity by the reinsuring com- 
pany. The reinsured company retained its entire liability to the person insured, but 
by independent contract, to which the person insured was in nowise a party, rein- 
sured a portion of its liability. Appellee made no return under section 30, herein- 
after mentioned, to the board of assessors of Cook county of any net receipts for 
insurance or reinsurance transacted by it or by any agency of it in said county for 
the year beginning May 1, 1922, and ending April 30, 1923, but the various direct 
writing companies, a portion of whose direct writing business was reinsured by ap- 
pellee, made returns to the taxing authorities of Cook county purporting to show 
the net receipts of their agencies required to be listed for taxation by section 30 of 
the act to incorporate and to govern fire, marine, and inland navigation insurance 
companies doing business in the state of Illinois, passed in 1869, and amended in 
1879. The board of assessors made no assessment, but the board of review of Cook 
county did make an assessment of $5,000 for the year 1922 against appellee under 
section 30 against the protest of appellee to the effect that it was not liable for 
taxation thereunder, which protest was not considered by the board. Accordingly 


a tax of $375.50 was extended on the tax books of the county against appellee on 
the assessment. 
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Section 30 aforesaid, under which the assessment in this case is made, as 
amended in 1879, is in this language: 

“Every agent of any insurance company, incorporated bv the authority of any 
other state or government, shall return to the proper officer of the county, town or 
municipality in which the agencv is established, in the month of May, annually, the 
amount of the net receipts of such agency for the preceding year, which shall be 
entered on the tax list of the county, town and municipality, and subject to the 
same rate of taxation, for all purposes, state, county, town and municipal—that other 
personal property is subject to at the place where located; said tax to be in lieu 
of all town and municipal licenses; and all laws and parts of laws inconsistent here- 
with are hereby repealed; Provided, that the provisions of this section shall not be 
construed to prohibit cities having an organized fire department from levying a tax, 
or license fee, not exceeding two per cent in accordance with the provisions of their 
respective charters, on the gross receipts of such agency, to be applied exclusively to 
the support of the fire department of such city.” Laws 1879, p. 179. 

[1] One of the preliminary contentions made by appellant in this case is that 
the tax under section 30 is a tax on the privilege of doing business in this state, 
and therefore is a valid tax. It has been definitely and finally determined hy this 
court in Hanover Fire Ins. Co. v. Harding, 327 Ill. 590, 158 N. E. 849, that the tax 
on net receipts is a tax on personal property and is subject to reduction, debase- 
ment, and equalization, the same as other personal property within the state. We 
do not consider that those contentions are in any way material to the real questions 
or issues in this case, and we therefore decline to further consider them at this 
time. 

[2, 3] The only business that appellee transacted, so far as this record shows, 
was that of reinsurance. Reinsurance is a contract between the direct insurer and 
the reinsurer, by which the latter agrees to protect the former from risks already 
assumed. The insured, unless the contract so provides, has no concern with the 
contract of reinsurance, and the reinsurer is not liable to the insured either as surety 
or otherwise. The contract is not one of insurance, but simply one of indemnity. 
It is not a contract against loss by firé or other hazard provided in the original 
policy, but is one against loss by or on account of an outstanding contract of in- 
surance with the owner of property, or simply a contract to indemnify the original 
insurer for a loss he may sustain upon his contract of insurance. Vial v. Norwich 
Fire Ins. Society, 257 Il]. 355, 100 N. E. 929, 44 L. R. A. (N. S.) 317, Ann. Cas. 
1914A, 1141; Weil v. Federal Ins. Co., 264 Ill. 425, 106 N. E. 246, Ann. Cas. 1915D, 
974; Allison v. Fidelity Mutual Fire Ins. Co., 81 Neb. 494, 116 N. W. 274, 129 Am. 
St. Rep. 694. In the case against the Fidelity Mutual Fire Insurance Company just 
cited, the Nebraska Supreme Court said: 

“It is apparent * * * that the contract of reinsurance is not to insure the owner 
of the property against its loss by fire, or other casualty, but is a contract to in- 
demnify another insurance company or underwriter. Strictly speaking, it is purely 
a contract of indemnity, not against loss by fire or other hazards provided in the 
original policy, but against loss by or on account of the outstanding contract of 
insurance with the owner of the property. * * * It is a guaranty to reimburse 
him [the original insurer] for any sum he may be compelled to pay under a con- 
tract of insurance with the owner.” 


[4, 5] Under the stipulations in this case it is clear that appellee qualified as an 
insurance company to transact a fire, inland, and marine insurance business in Illinois 
and did everything that was necessary for it to do to so qualify, including the pay- 
ment of all fees and charges to the state for such privilege. It is also stipulated that 
appellee did not transact any such insurance business i in Illinois, and that neither it nor 
its agents appointed in Illinois collected any premiums for such insurance. Therefore 
appellee cannot be required to list the net receipts of such insurance business when 
there were no such receipts, and it cannot be taxed on net receipts for doing an 
insurance business in Illinois which it did not do. It certainly had the right to re- 
frain from doing an insurance business in Illinois, even though it was qualified and 
licensed to do such a business and had paid for the privilege of doing it. 


{6, 7] The real question in the case is whether or not appellee, as a reinsurer 
of the character aforesaid, was under obligations to make a return to the proper 
officer of Cook county of the amount of the net receipts of its reinsurance business 
for the year ending April 30, 1923, and to pay taxes to appellant on such net re- 
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ceipts, under the provisions of section 30. This question must necessarily be an- 
wered in the negative, for the reason that there is no provision of any statute in 
Illinois, so far as we are aware, making reinsurance companies liable for taxes on 
their net receipts, as are insurance companies under section 30. We have carefully 
examined our Illinois laws for the purpose of determining whether or not rein- 
urance companies are required to pay taxes on their net receipts, as is required of 
nsurance companies under section 30, and the result of our investigation leads us 
o the conclusion that there is no such requirement of reinsurance companies. They 
are required to pay a privilege tax under the law approved June 28, 1919, entitled 
“An act in relation to the taxation of nonresident corporations, companies and as- 
sociations for the privilege of doing an insurance business in this state” (Laws 1919, 
p. 628), the first section of which provides as follows: 

“Section 1. * * * That each nonresident corporation, company and association 
licensed and admitted to do an insurance business in this state shall, except as here- 
in otherwise provided, pay an annual state tax for the privilege of doing an insur- 
ance business in this state, equal to two percentum on the gross amount of prem- 
iums received during the preceding calendar year on contracts covering risks within 
this state, which gross amount of premiums shall include all premiums received dur- 
ing the preceding calendar year on all policies, annuity contracts, certificates, renew- 
als, policies subsequently canceled, insurance and reinsurance executed, issued and 
delivered during such preceding calendar year, and all premiums that are received 
during such preceding calendar year on all policies, annuity contracts, certificates, 
renewals, policies subsequently canceled, insurance and reinsurance executed, issued 
and delivered in all years prior to such preceding calendar year, whether such pre- 
miums were in the form of money, notes, credits or any other substitute for money, 
after deducting from such gross amount of premiums the amount of returned pre- 
miums on canceled policies covering risks within this state (but returns on life in- 
surance policies, commonly known as surrender values, shall not be considered re- 
turn premiums on canceled policies); also the amount paid for reinsurance of 
risks within this state to companies duly licensed to transact business in this state, 
and also the amount returned to holders of policies on risks within this state as 
dividends, paid in cash or applied in the reduction of premiums. 

“There shall be deducted from the tax thus computed the amount (if any) paid 
by such corporation, company or association, to cities and villages as a tax on 
premiums received by such corporation, company or association in such cities and 
villages during the preceding calendar year for the benefit of organized fire depart- 
ments, and the remainder shall be assessed against such corporation, company or as- 
sociation as its annual privilege tax. 

“This act shall apply to all corporations, companies and associations organized 
under the laws of any state, territory or foreign county and admitted to transact 
the business of insurance in this state on the stock, mutual, stock and mutual, or as- 


sessment plan. This act, however, shall not apply to fraternal beneficiary associa- 
tions or societies. 


“The tax herein provided for shall be in lieu of all license fees or privilege or 
occupation taxes levied or assessed by any municipality in this state, and no muni- 
cipality shall impose any license fee or privilege or occupation tax upon any such 
corporation, company or association, or any of its agents, for the privilege of doing 
an insurance business therein; but this act shall not be construed to prohibit the 
levy and collection of any state, county or municipal taxes upon the real and per- 
sonal property of such corporations, companies and associations, nor to prohibit the 
levy and collection of taxes for the benefit of organized fire departments in cities 
and villages, nor to prevent the levy and collection of taxes for the purpose of 
maintaining the office of the fire marshal of this state and paying the expenses in- 
cident, ngr to prevent the levy and collection of the tax authorized by section 30 of 
an act entitled, ‘An act to incorporate and to govern fire, marine and inland navi- 
gation insurance companies doing business in the state of Illinois.’ Approved 
March 11, 1869, in force July 1, 1869, as amended.” 


Section 3 of the act provides that each insurance corporation, company, and 
association subject to the provisions of section 1 shall, in addition to all other 
statements and reports required by law, make a report in writing to the department 
of trade and commerce not later than the Ist day of August, 1919, and not later 
than the Ist day of March in each year thereafter, on such forms as said depart- 
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ment may prescribe. The act then prescribes the form and indicates the manner 
in which the company shall make its report of its gross premiums collected, etc. 

The provisions of section 1 make it clear what companies are required to pay 
the tax and provide that when such privilege tax is paid it shall be in lieu of all 
license fees or privilege or occupation taxes levied or assessed by any municipality 
in the state. Appellee was certainly liable for such privilege tax as a requisite to 
its doing business in Illinois, and, so far as this case is concerned, it may be con- 
ceded that it transacted business in Illinois as a reinsurance company in the manner 
already stated, as it has paid for the privilege of doing such reinsurance business, 
after first making its report to the department of trade and commerce of the prem- 
iums collected on such reinsurance as required by said act. 

[8, 9] In the absence of a statute positively requiring reinsurance companies to 
pay taxes on their net receipts, we must hold that appellee has discharged its full 
obligation and is not liable for a tax on its net receipts under section 30 or under 
the statute which we have just considered. The expression in the above statute 
that it shall not be construed “to prevent the levy and collection of the tax author- 
ized by section 30 of an act entitled, ‘An act to incorporate and to govern fire, mar- 
ine and inland navigation insurance companies doing business in the state of IlIli- 
nois,’” cannot be interpreted as requiring reinsurance companies, or insurance com- 
panies other than fire, marine, and inland navigation insurance companies, to pay 
the tax on net receipts provided for in section 30. In Fidelity Co. v. Board of Re- 
view, 264 Ill. 11, 105 N. E. 704, it was held that the Act of May 31, 1879, was not 
intended to subject casualty insurance companies and other insurance companies to 
the provisions of section 30 that had not already been subjected thereto by the 
aan Act of 1869, of which section 30 is a part. The Act of May 31, 1879, is 
entitled : 

“An act to compel all insurance companies of other states and countries, doing 
any kind of insurance business in this state, other than life, to comply with the 
general fire and marine insurance laws of this state, and to approve deposits of plate 
glass, accident and steam boiler insurance companies.” 


The act provided that every insurance company, or association incorporated by 
or organized under the laws of any other state or any foreign government, must 
comply with the requirements of the general insurance laws of this state governing 
fire, marine, and inland navigation insurance companies doing business in the state 
of Illinois. Before it shall be lawful for such company or association to take risks 
or transact any kind of insurance business in this state other than that of life in- 
surance, such companies or associations, and all persons acting as agents thereof, 
shall be subject to the same penalties prescribed therein for a violation of any of 
the provisions thereof, provided. that no plate glass, accident, or steam boiler in- 
surance company shall be required to have a larger capital than $100,000 actually 
paid up, nor shall any such company be authorized to transact business in this state 
without having previously deposited with the state treasurer of this state, or with 
the chief financial officer or commissioner of insurance of the state where such 
company is organized, securities, duly assigned to such officers, in trust for the bene- 
fit of all its policy holders, the market value of which shall at all times be equal 
to $100,000. It was held in the Fidelity Co. Case, supra, that under the proviéions 
of said act the Legislature was dealing only with the conditions upon which it 
would admit foreign insurance companies other than those doing fire, marine, or 
inland navigation insurance to do business in this state, but that it was not intended 
by that act to subject them. to all the provisions of the act of 1869, including sec- 
tion 30. It was there stated, as a rule for construing such statutes, that the lan- . 
guage of a statute will not be extended beyond its clear import in order to subject 
particular property to a tax, and that in case of doubt the statute will be construed 
most strongly against the state. 


Appellant states, in substance, that in the case of People v. Barrett, 309 Ill. 
53, 139 N. E. 903, it was made a distinct issue whether or not reinsurance com- 
panies doing business in this state are taxable upon their net receipts in the same 
manner under section 30 as fire, marine, and inland insurance companies are taxed, 
and that this court held in that case that reinsurance companies are to be so taxed. 
This is a misapprehension as to what this court did hold in that case. An exam- 
ination of that decision will disclose that this court approved the holding in Fidelity 
Co. v. Board of Review, supra, and distinctly held that insurance companies o:her 
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than fire, marine, and inland navigation insurance companies are not taxable under 
section 30.. This court also held in the cases above cited that a reinsurance com- 
pany doing a reinsurance business of the character which appellee did in Illinois 
was not an insurance company, and it necessarily follows that before ‘such rein- 
surance companies may be taxed as insurance companies are taxed under section 30 
there must be a positive provision of our statutes to that effect. 

Appellant relies on the provisions of two statutes of this state, one of which 
was approved June 22, 1893, and the other April 24, 1899 (Laws 1893, p. 109; 
Laws 1899, p. 253), as authority for the claim that appellee is taxable on its net 
receipts as insurance companies are taxable under section 30. Sections 1 and 2 
of the act approved June 22, 1893, are as follows: 

“Section 1. That it shall be unlawful for any insurance company legally author- 
ized to transact insurance business in the state of Illinois to write, place or cause to be 
written or placed any policy or contract for indemnity for insurance upon property 
situated or located in the state of Illinois except through legally authorized agents 
in the state of Illinois, and the writing, placing or causing to be placed any such 
policy of insurance is hereby declared to be a violation of the law providing for 
the payment of taxes by foreign insurance companies doing business in the state 
of Illinois as provided in section 30 of an act entitled ‘An act to incorporate and 
govern fire, marine and inland navigation insurance companies doing business in 
the state of Illinois, approved and in force March 11, 1869.’ 

“Sec. 2. Any tompany violating the provisions of the first.section of this act 
upon notice and satisfactory proof thereof being made to the auditor of public 
accounts of the state of Illinois, shall have its authority to transact business in 
the state of Illinois revoked by the auditor of public accounts for a period of not 
less than ninety days, and any insurance company whose license to do business in 
Illinois is so revoked by said auditor shall not be again permitted to do business 
in Illinois until all taxes and penalties due thereon shall have been paid, together 
with any expenses that may due (under) the provisions of this act to the auditor 
of public accounts of the state of Illinois, and such company shall only be reauth- 
orized to transact business in the state of Illinois upon a complete compliance with 
the laws of this state governing fire, marine and inland insurance companies.” 

The first three sections of the act approved April 24, 1899, are as follows: 

“Section 1. That no fire insurance company authorized to do business in this 
state shall reinsure, dispose of by treaty, cede, pool, divide, or in any manner or 
form whatsoever reduce any portion of its risk or liability, covering property 
located in whole or in part in this state, in or with any company, association, ‘person 
or persons whether incorporated or otherwise not authorized by law to do the busi- 
ness of fire insurance in this state. 

“Sec. 2. No fire insurance company authorized to do business in this state shall 
reinsure, Or assume as a reinsuring company, or otherwise, in any manner or form 
whatsoever, the whole or any part of any risk or liability, covering property located 
in whole or in part in this state, of or for any insurance company, association, 
person or persons, whether incorporated or not, not authorized by law to do fire 
insurance business in this state. 


“Sec. 3. No fire insurance company authorized to do business in this state shall 
reinsure or assume as a reinsuring company, or otherwise in any manner or form 
whatsoever, the whole or any part of any risk or liability, covering property located 
in whole or in part in this state, of any insurance company, association, person 
or persons whether incorporated or not unless the risk or liability reinsured shall 
have been assumed in full accord with the provisions of the statutes of this state.” 

The penalty imposed on any fire insurance company, association, underwriter, 
person or persons, whether incorporated or not, for violating any provision of this 
act, is provided for in sections 5 and 6 of the act, and the penalty there provided 
is that the license of said party or corporation shall be revoked by the insurance 
superintendent for a period of 15 months and until the affairs of said party or 
corporation have been investigated by such superintendent and positive proof found 
that said party or corporation has not since the date of revocation of the license 
violated any of the provisions of the statute of this state. 

[10] Neither of said statutes, under our rule of construing statutes imposing 
taxes or penalties, can be said to impose the liability upon appellee to pay taxes 
on its net receipts for reinsurance transacted by it in the state in the. manner 
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provided by. section 30 with respect to fire, marine, and inland insurance companies. 
Let it be. conceded that appellee violated’ section 1 of the act of 1893 by not con- 
ducting its reinsurance business through its legally authorized agents in Illinois. 
The act simply declares that such a violation of the section is a violation by appellee 
of the law providing for the payment of taxes as provided in section 30, but the 
section does not declare that by reason of such violation appellee shall pay taxes 
on its net receipts as provided for insurance companies under section 30. In the 
second section it is simply declared that the effect of such violation by appellee of 
section 1 shall be to have its authority to transact business in Illinois revoked by 
the auditor of public accounts for a period of not less than 90 days; and section 2 
further provides that appellee will not again be permitted to do business in Illinois 
“until all taxes and penalties due thereon shall have been paid,” and that it can 
only be reauthorized to transact business in Illinois upon a complete compliance 
with the laws of Illinois governing fire, marine, and inland insurance companies. 
The utmost that can be said of this statute in favor of appellant’s contention is 
that for its violation appellee must either pay taxes upon its net receipts, as pro- 
vided in section 30, or have its license to do business in Illinois forever revoked. 
Such provision does not impose a positive requirement that appellee shall pay taxes 
on its net receipts for insurance in the manner provided in section 30, as it may 
escape such payment by suffering its license to do business in Illinois to be revoked. 
for all time. 

[11] As to appellee, section 3 of the act of 1899 provides that, in case it shall 
reinsure Or assume as a reinsurance company the whole or any part of any risk or 
liability covering property located in whole or in part in Illinois, it must assume 
such risk or liability in full accord with the provisions of the statutes of Illinois. It 
did not assume any interest or contract in full that it reinsured in Illinois, The 
penalty for its violation of the statute is the revocation of its license, but there 
is no positive provision that it shall pay the taxes in section 30 as a penalty for 
its violation of said statute, or that it shall otherwise be liable under section 30. 

(12, 13] Appellant makes the further contention that the bill for injunction 
should have been dismissed because the Reyenue Act provides a remedy at law by 
appeal to the state tax commission from the’ board of review and by appeal from 
the commission to this court. The right of appeal from a decision of the board 
of review is restricted to cases in which it is claimed that the property assessed 
is exempt from taxation. A distinction is recognized between such a case and one 
in which it is alleged that the tax is void. Equity has jurisdiction to enjoin the 
collection of a tax where it has been levied without authority of law or where 
the property is not subject to taxation. Sanitary District v. Board of Review, 

258 Ill. 316, 101 N. E. 555; St. Louis Bridge Co. v. Eisele, 263 Ill. 50, 104 N. E. 
1013. 

The decree of the superior court is affirmed. 

Decree. affirmed. 


WALSH v. STATE. 
Court of Appeals of New York. June 19, 1928. 
162 Northeastern Reporter 298. 
INSURANCE—SUBSTITUTE SUCCESSOR RECEIVER OF DEFUNCT IN- 

SURANCE COMPANY HELD NOT “PERSON ENTITLED TO FUND” 

WITHIN ACT DISPOSING OF FUNDS OF DEFUNCT INSURANCE 

COMPANIES (INSURANCE LAW, § 63; LAWS 1925, c. 225). 

Where funds constituting assets of defunct insurance company in hands of 
superintendent of insurance were transferred to comptroller pursuant to Laws 1925, 
c. 225, providing for disposition of moneys and securities derived from old receiver- 
ships of defunct insurance companies, which companies were liquidated prior to 
enactment of section 63 of Insurance Law (Consol. Laws, c. 28), as added by Laws 
1909, c. 300, substitute successor receiver of defunct insurance company held not 
“person entitled to fund” within meaning of Laws 1925, c. 225, which contemplates 
claimants entitled thereto should be persons ultimately entitled to receive money 
in capacity of stockholders or creditors. 

(For other cases, see Insurance, Dec. Dig. § 50.) 


Appeal from Supreme Court, Appellate Division, Third Department. 
Claim by Frank P. Walsh, as substitute trustee of the Atlantic Insurance 
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Company, against the State of New York. From a judgment of the Appellate 
Division, Third Department (223 App. Div. 319, 228 N.Y. S. 680), reversing as 
matter of law the judgment of the Court of Claims, which dismissed the claim 
and directed the comptroller to transfer certain funds to claimant trustee for dis- 
tribution, the State appeals. Judgment of the Appellate Division reversed, and 
that of the Court of Claims affirmed. 

Albert Ottinger, Atty. Gen. (Frederick D. Colson, Deputy Atty. Gen., of 
counsel), for-the State. 

Bernard Cowen, of New York City, for respondent. 

Pounp, J. Chapter 225, Laws of 1925, is entitled: 


“An act to provide for the disposition of money and securities in the hands 
of the superintendent of insurance derived from old receiverships of defunct insur- 
ance companies, and making an appropriation for advertising.” 


It provides for the transfer by the superintendent of insurance to the state 
comptroller of the funds in the hands of such superintendent, consisting of money 
and securities heretofore derived from “old receiverships of defunct insurance com- 
panies, which companies were liquidated prior to the enactment of section 63 of the 
Insurance Law.” 


Section 63 of the Insurance Law (Cons. Laws, c. 28) provides for the liquida- 
tion of delinquent insurance companies by the superintendent of insurance instead 
of receivers appointed by the courts. It was added by Laws of 1909, c. 300. 


The act of 1925 provides that between July 1, 1925, and July 1, 1926, “any 
person, persons, firm, association or corporation entitled or claiming to be entitled 
to any part of the said fund or any portion thereof” may file a claim with the 
Court of Claims which shall have sole jurisdiction to hear, audit and determine 
and render judgment on all claims so filed. After July 1, 1926, the comptroller 
shall pay into the state treasury, to the credit of the general fund, all moneys and 
proceeds of all securities in such special fund not affected by claims theretofore 
filed with the Court of Claims, and ultimately all balances remaining in such fund, 
not allowed to claimants by the Court of Claims. 


The purpose of the act was to foreclose all claimants of these funds, or any 
portion thereof, coming within its terms, who did not present their claims to the 
Court of Claims before July 1, 1926, and to turn all unclaimed balances into the 
state treasury to the credit of the general fund. 


The Atlantic Insurance Company was incorporated by chapter 59 of the Laws 
of 1824 as a marine insurance company. Its business proved to be unprofitable. 
The Legislature passed chapter 223, Laws of 1828, to enable it to close up its 
business. The act provided for a petition to the chancellor or to the circuit judge 
of the first district for an order winding up the affairs of the company. The 
company was solvent at the time. The petition was presented to the court, and on 
July 14, 1828, an order was made directing the payment of debts and the distri- 
bution of assets among the stockholders by five stockholders, chosen by the board 
of directors for that purpose. All the debts of the company were then paid and 
the surplus distributed among the stockholders with the exceptions hereinafter 
specified. 

On or about February 17, 1862, two of the original stockholders petitioned 
the Supreme Court for further relief. They alleged that all the liquidating stock- 
holders were dead, and that the survivor had at the time of his death about $2,000, 
and a claim against the government of New Granada. They asked that John D. 
Jones be appointed as a trustee or receiver of these remaining assets to preserve 
the rights of those interested in them. The court granted the order and directed 
the substituted receiver or trustee to hold the moneys received by him subject to 
the further order of the court. The trustee or receiver collected the claim and 
died September 22, 1895, holding $31,182.20 collected by him as assets of the Atlantic 
Insurance Company. The trustees named under his will took possession of the 
fund. Charles M. Bleecker was appointed as a successor trustee by the will of 
Jones, by order of the court dated March 10, 1917. On or about June 23, 1921, he 
obtained an order directing him to pay the balance of the money to the state super- 
intendent of insurance. The money was paid over accordingly. 


_In September, 1924, the personal representative of another deceased stockholder 
petitioned the court for an order for the appointment of a successor trustee to 
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John D. Jones, deceased, and the court appointed by order dated October 22, 1924, 
Frank P. Walsh as successor trustee. The order provided: 

“III. That pending the further order of this court to be entered on notice to 
the superintendent of insurance and the Attorney General of the state of New 
York, all assets of the Atlantic Insurance Company now in the custody of the 
superintendent of insurance pursuant to the order herein of July 18, 1921, and all 
sums which may be hereafter collected or recovered by the trustee herein appointed 
and deposited with the superintendent of insurance shall be held and kept invested 
by said superintendent of insurance for the benefit of the Atlantic Insurance Com- 
pany. 

Thereafter chapter 225, Laws of 1925. became law; the superintendent of 
insurance paid over to the comptroller $35,787.10, the balance of the fund remaining 
in his possession to the credit of Atlantic Insurance Company. Frank P. Walsh 
as substituted trustee duly filed a claim in the Court of Claims for the entire balance 
of this fund, “that he may distribute the same under the power vested in him by 
chapter 223, Laws of 1828.” 

The state moved to dismiss the claim on the ground that the successor receiver 
was not a proper party claimant under chapter 225, Laws of 1925. The Court of 
Claims dismissed the claim. The Appellate Division: reversed and gave judgment 
in favor of the claimant. The prevailing opinion states (223 App. Div. 320, 228 
N. Y. S. 680, 682): 

“This is an unexpected trust, and upon the death of the trustee the trust estate 
‘vests in the Supreme Court and shall be executed by some person appointed by 
the court, whom the court may invest with all or any of the powers and duties 
of the original trustee or trustees.’ Personal Property Law [Consol. Laws, c. 41] 
§ 20, as amended by Laws 1911, c. 217. This claimant trustee was a ‘person’ within 
the meaning of the 1925 statute. * * * This act [referring to chapter 225 of the 
Laws of 1925, pursuant to which the claim herein was filed] authorizes claims 
to be made by those entitled to any of the funds. ‘Entitled’ fittingly describes the 
relation of the Supreme Court to this fund.” 

A dissenting opinion states (223 App. Div. 321, 228 N. Y. S. 682): 

“The fund did not come into the hands of the superintendent of insurance from 
any receivership, nor from any defunct insurance corporation. It was not ‘derived’ 
from them or either of them. ‘Therefore the act of 1925 [chapter 225] has no 
application to this particular fund and the Court of Claims has no jurisdiction 
thereof.” 

The only question before the court is whether the substitute successor receiver 
of Atlantic Insurance Company is a “person entitled to the fund” within the mean- 
ing of chapter 225, Laws of 1925. 

The fund in the hands of the superintendent of insurance and by him trans- 
ferred to the comptroller pursuant to the act was derived from an old receivership 
of a “defunct insurance company,” which had been practically “liquidated prior 
to the enactment of section sixty-three of the Insurance Law.” 

Obviously the purpose of the act of 1925 was to enable the state, through the 
Court of Claims, to liquidate the claims of the individuals directly interested in 
the funds of a defunct inéurance company no longer in the process of liquidation 
in the court, and to cover into the state treasury the unclaimed balance for general 
state purposes. It was not the purpose of the act to permit the Court of Claims 
to turn the fund over to the receiver for liquidation in the Supreme Court. 

While the Court of Claims had jurisdiction over proper claims to this fund 
under the act, the Legislature will not be deemed to have done such an unreasonable 
thing as to permit a receiver, appointed by the Supreme Court, to obtain the judg- 
ment of the Court of Claims, directing the payment of the fund to him. The act 
plainly contemplates that the class of claimants entitled to its benefits should be 
the persons, etc., ultimately entitled to receive the money in their capacity as stock- 
holders or creditors. The Court of Claims properly dismissed the claim of the 


receiver on the ground that he was not a proper claimant to the fund. No other 
question is before the court for determination. 


_ The judgment of the Appellate Division should be reversed, and that of the 
Court of Claims affirmed, with costs in this court and in the Appellate Division. 


Cardozo, C. J., and Crane, Andrews, Lehman, Kellogg, and O'Brien, JJ., concur. 
Judgment accordingly. 
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WILLIAMS v. PENN MUT. LIFE INS. CO. (two cases). 
Circuit Court of Appeals, Fifth Circuit. June 27, 1928. 
Rehearing Denied July 27, 1928. 


Nos. 4986, 4987 
27 Federal Reporter (2d) 1 
1. INSURANCE—INSURER HELD BOUND BY REPRESENTATIONS OF 
ONE EMPLOYED TO EFFECT SETTLEMENT. 


Insurance company held bound by representations of one employed by it to 
effect a settlement on certain policies. 


(For other cases, see Insurance, Dec. Dig. § 87.) 


4. INSURANCE—EVIDENCE HELD INSUFFICIENT TO_ ESTABLISH 
FRAUD IN PROCUREMENT OF RELEASES AND CANCELLATION 
OF INSURANCE POLICIES. 


Evidence held insufficient to establish fraud in the procurement of releases and 
cancellation of insurance policies. 

(For. other cases, see Insurance, Dec. Dig. § 665[7].) . 

Appeal from the District Court of the United States for the Southern District 
of Florida; Rhydon M. Call, Judge. 

Suit by Martha S. Painter and another against the Penn Mutual Life Insurance 
Company, revived in the name of Simon F. Williams, as administrator of the estates 
of both plaintiffs. From the judgment for defendant, plaintiff appeals. Affirmed. 

See, also 6 F. (2d) 322. 

Isaac A. Stewart and Tom B. Stewart, both of De Land, Fla., and George C. 
Bedell and Chester Bedell, both of Jacksonville, Fla., for appellant. 

James F. Glen, P. O. Knight, A. G. Turner, and C. F. Thompson, all of Tampa, 
Fla. (Knight, Thompson & Turner, of Tampa, Fla., on the brief), for appellee. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Foster, Circuit Judge. These cases present appeals from adverse judgments in 
two suits brought to set aside releases and cancellations of insurance policies on 
the life of Edward O. Painter, issued by appellee. The facts in each case are 
identical, and the appeals are brought up on one record, which is voluminous, con- 
sisting of over 1,100 printed pages, with many exhibits. Much of the evidence is im- 
material to the issues presented on appeal, but some of it may be adverted to for 


a better understanding of those issues. The facts will be briefly referred to in the 
course of the opinion. 


Edward O. Painter fell overboard from a public ferry and was drowned on 
May 22, 1913, in the St. Johns river, at Jacksonville, Fla., leaving surviving him his 
widow, Martha, and a daughter, Okle. The circumstances attending his death were 
somewhat dramatic, but need: not be stated. 

Appellee had issued three policies on the life of Edward O. Painter, one for 
$3,000, which was incontestable, one for $47,000, issued April 18, 1913, payable to 
his estate, and one for $50,000, issued February 24, 1913, which by a change of bene- 

ciary was made payable to his wife. These policies contained the usval clauses 
voiding them in the event of suicide, whether sane or insane, and making them in- 
contestable after one year from their dates. At the time of his death, including the 
policies just mentioned, Painter had life insurance to the amount of $1,022,000, and 
accident insurance to the amount of $95,000, about 85 per cent. of which had been 
secured within a few months of his death. 

Painter’s body was recovered the same day he was drowned, and was immedi- 
ately taken to an undertaking establishment, where, without the knowledge or con- 
sent of his family, or authority from the coroner, an autopsy was performed, and 
his brain and other organs were removed and sent to Baltimore for examina- 
tion. The testimony regarding this occurrence goes into much gruesome detail, 
which it would be nauseating to repeat. It is enough to say that it was an outrage 
against decency, meriting the severest condemnation, but it is not shown that ap- 
Pellee’s agents had anything to do with it; on the contrary, the record supports the 
conclusion that it was perpetrated by unauthorized persons for the dishonest purpose 
of later extorting money from interested parties for the disclosure or suppression 
of the evidence that might be obtained. Some of the policies gave the right to the 
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insurer to demand an autopsy as a condition precedent to recovery, and later the one 
performed was approved by Painter’s widow and daughter. 


After the vital organs had been taken to Baltimore, a suit was instituted there 
by the United States Fidelity & Guarantee Company on; June 18, 1913, for the pur- 
pose of impounding them, that company insisting on the right of an independent ex- 
amination, under the terms of a policy it had issued. Appellee and several other 
insurance companies made themselves parties to this suit, as did Painter’s widow 
and daughter, who were executors under his will. 

On June 23, 1913, through the efforts of one Thompson, a settlement was ef- 
fected between’ appellee and the beneficiaries, whereby the $3,000 policy was paid in 
full, premiums on the other two policies were returned, and releases were executed. 

On August 27, 1914, more than a year after the settlement, and after a period 
in which the policies could have been contested under their terms had elapsed, suits 
were brought in a state court by Painter’s executors, and by his widow individually, 
to set aside the settlement on the grounds that it was without consideration and 
had been induced by fraudulent representations. The allegations as to this need not 
be set out here in detail, as the false representations relied on appear fully in the 
summary of appellant’s testimony. These suits were promptly removed to the Dis- 
trict Court, and motions to strike parts of the bills and to dismiss them entirely 
were filed. Nothing further was done in the cases for more than eight years, until 
on March 24, 1923, a hearing was had on these motions. The motion to strike was 
granted, and the motion to dismiss was overruled. After this an answer was filed 
on July 18, 1923. While the litigation was pending appellant married Okle Painter. 
Later both she and her mother died. Appellant was appointed administrator of 
both estates. On July 1, 1924, he filed petitions in his official capacity to revive 
these suits, and orders of revival were entered. After this amended answers were 
filed, and the suits finally went to trial. 

In its answers and amended answers appellee denied that any false and fraudu- 
lent representations were made on its behalf, which were believed by the complaints, 
to induce them to make the settlement, and set up that, if such were the case, the 
falsity of the representations was known to complainants within 10 days after the 
settlement, and no action was taken by them until after the year in which the policies 
might have been contested had elapsed. Appellee also charged, on information 
and belief, that the insured had committed suicide, and further alleged that certain 
material false statements were made by the insured as to other insurance in his ap- 
plications, all of which could have been pleaded in defense, if the contestable 
period had not elapsed. 

The District Court found that the beneficiaries in the policies knew in a very 
few days after the settlement had been made that the statements claimed to have 
been made to them by Thompson were false, and yet they did nothing to have the 
settlement vacated until after the policies had become incontestable; that the evidence 
supported the averments of the answers as to the false statements in the applications 
for insurance; and that it was impossible to restore the parties to the status quo. 
For these reasons, decrees were entered on February 25, 1926, dismissing the bills, 
about 11 years and 6 months after the suits were begun. 


[1] There is no doubt that appellee would be bound by any representations 
made by Thompson. He was specially employed to bring about a settlement on the 
policies with the Painters, and his action was subsequently ratified by the company. 
However, the proof of his representations depends entirely upon the testimony of 
appellant, Williams. Thompson did not testify. He had disappeared, and his 
whereabouts were unknown. The other parties to whom he had made representa- 
tions, Mrs. Painter and her daughter, were dead. 


Williams’ testimony as to the transaction is substantially this: Thompson came to 
see him, and exhibited a Masonic emblem and Woodmen of the World credentials, 
and said he was a preacher by profession and bore a message from Masonry, of 
which Painter had been a prominent member, and pledged him to secrecy. He then 
said that, when Painter fell overboard he had given a Masonic signal of distress, 
which was observed by a brother Mason, and that that had impressed an obligation 
on that Mason and all other Masons to relieve the widow and daughter of em- 
barrassment; that through the efforts of 42 Masons, whose names he declined to 
divulge, some of whom represented interested insurance companies, an agreement 
had been made with all but one or two of the insurance companies to settle their 
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policies, in the event that a settlement was made with the Penn. Mutual; that the 
Penn Mutual really controlled the litigation over the vital parts of the deceased at 
Baltimore, and that, if a settlement were made, that suit would be dismissed at once 
and the vital organs promptly returned for interment, and that the Penn Mutual 
would announce that it had made a settlement in full, based upon which, and 
through the influence of members of the Masonic order, the other insurance com- 
panies would pay in full; that Thompson’s statements to him were afterwards re- 
peated to Mrs. and Miss Painter, and because of their high regard for the Masonic 
order and their anxiety to recover the vital organs, both for sentimental reasons and 
for fear that something would be put into them to indicate suicide, they agreed 
to accept the settlement. Williams’ testimony is corroborated by a letter written 
by Thompson, about a month after the settlement had been made, to the effect that 
the Mutual Life, the New York Life, the Union Central, and the Equitable Life 
Insurance companies would pay in full, in the event of a settlement with the Penn 
Mutual; but the letter goes no further, and there is nothing in it about the Ma- 
sonic influence that would be brought to bear. 

Regarding Thompson’s activities, Gill and Acosta, respectively supervisor ot 
death claims and state agent of appellee, who employed him, testify in substance 
that Thompson, who was a soliciting agent for the Penn Mutual, approached them 
and said he could settle the claims, and convinced them he had evidence in his poss- 
ession, which he declined to disclose, which would show that Painter had in fact 
committed suicide. He was authorized by them to effect the settlement of the 
policies for that reason. Later he was paid a fee of $10,000 for his services. 

There is nothing in Williams’ testimony to indicate that Thompson stated that 
he was in possession of evidence that Painter had committed suicide; but it is 
admitted that a rumor to that effect was current in Jacksonville, and Williams and 
the Painters knew of it. It is true that appellee secured the releases for no more 
than it would have had to pay in any event, but, on the other hand, the Painters 
received as much as they were entitled to, if the insurance companies could sustain 
the defense of suicide or breach of warranty in the applications for the policies. 

[2, 3] Fraud is never presumed, and the burden was on appellant to prove it 
with reasonable certainty by a preponderance of convincing evidence. It is also the 
rule that a transaction, once completed, may not be set aside on the ground of fraud- 
ulent representations, unless the party to whom they were made believe them, and 
acted upon them to his detriment. 

Williams was an attorney of about 3 years’ experience, and was then engaged to 
marry Okle Painter. Miss Painter evidently had some business experience, as she 
was president of the Painter Fertilizer Company. In the light of Williams’ testi- 
mony, the transaction of settlement was not very creditable to the agents of the 
Penn Mutual, who brought it about; but it stretches credulity very greatly to believe 
that the Painters made the settlement solely because of the representations of 
Thompson. It would not be a very violent presumption to indulge that they were 
perfectly willing to enter into a fraudulent agreement for the purpose of inducing 
other insurance companies to pay in full on policies that might otherwise have been 
successfully contested. 


[4] The litigation over the vital parts was not dismissed promptly, and was 
carried to the Supreme Court of the United States before the parts were returned 
and the other insurance companies did not pay promptly; but, considering the whole 
case on the evidence in the record, the proof is hardly sufficient to sustain the bills 
on the allegations of fraud. Aside from this, however, we agree with the District 
ae in his conclusions, and think the decrees are sustainable for the reasons given 
y him. 

[5, 6] The general rule is that, where a transaction is sought to be set aside on 
the ground of fraud, the aggrieved party must take steps to that end promptly after 
discovering the fraud, and relief is rarely granted when a delay has caused a change 
in the position of the other party, so that the status quo cannot be restored. Neb- 
lett v. MacFarland, 92.U. S. 101, 23 L. Ed. 471; Grymes v. Sanders, 93 U. S. 55, 
23 L. Ed. 798; McLean v. Clapp, 141 U. S. 429, 12 S. Ct. 29, 35 L. Ed. 804. 

_ Appellant seeks to excuse the delay in the bringing and prosecution of these 
Suits by saying that he and the Painters had a high regard for the Masonic order 
and were disarmed by their pledge of secrecy This is no doubt an expression of 
very fine sentiment, but it was not legal ground for delay. 

We think that, by delaying suit, with knowledge of the fraud perpetrated, untii 
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after the policies were incontestable on the ground of suicide, or for breach of 
warranty in the applications, particularly considering the long delay in prosecuting 
the suit, with consequent loss of witnesses, especially Thompson, appellant has been 
guilty of laches, and has lost the right to have the releases set aside. Johnston y. 
Standard Mining Co., 148 U. S. 360, 13 S. Ct. 585, 37 L. Ed. 480; Willard v. Wood, 
164 U. S. 502, 507, 17 S. Ct. 176, 41 L, Ed. 531. 

Affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. BLEVINS. (6 Div. 375.) 
Court of Appeals of Alabama. June 26, 1928. 
Rehearing Denied Aug. 7, 1928. 
117 Southern Reporter 912. 

3. INSURANCE—GENERAL AFFIRMATIVE CHARGE FOR INSURER 
WAS PROPERLY REFUSED, WHERE INSURED ADDUCED SOME 
EVIDENCE SUPPORTING ALLEGATION OF REPLICATION THAT 
DEFENDANT WAIVED PROVISION AVOIDING POLICY. ; 
Where defendant filed special pleas, setting up invalidity of life insurance policy 

sued on, on ground that insured was not in sound health when it was issued, and 

plaintiff filed special replication, alleging that defendant waived provision avoiding 
policy in such case, it was incumbent on plaintiff to adduce some evidence sup- 
porting such allegation, and, she having done so, general affirmative charge for de- 
fendant was properly refused. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. . 

Action on a policy of life insurance by Emma Blevins against the National Life 
& Accident Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Jacobs & Carmack, of Birmingham, for appellant. 

F. D. McArthur, of Birmingham, for appellee. 

Rice, J. This is an appeal from a judgment in appellee’s favor in a suit by her 
on a policy of life insurance issued by appellant on the life of one Lucinthia Duncan, 
deceased; the said appellee being the beneficiary named in said policy. But two 
questions are presented for our consideration. 

{1] First, appellant complains that the judgment should be reversed, because 
of the action of the trial court in overruling its motion to’ postpone the trial of the 
cause, at the time the same was reached on the docket and called for trial, on the 
ground of the failure of appellee to have on file answers to the interrogatories 
theretofore propounded by it to her under Code 1923, § 7764. It was without dis- 
pute that more than 60 days had elapsed since due service of a copy of these inter- 
rogatories had been made on appellee’s attorney of record. Code 1923, § 7765. 

Two answers occur to us to appellant’s argument here for a reversal on the 
ground stated: 

(a) Section 7770 of the Code provides three separate and distinct remedies the 
trial court may apply when answers to interrogatories propounded under the statute 
“are not filed.” The court has the discretion to take any one of the three courses 
it may see fit, and a movant cannot deprive the court of this discretion by limiting 
his motion to-the “request for continuance.” Whenever the motion so limits the 
action of the court, it may be refused, even though the trial judge may believe the 
party against whom the motion is directed was in default, and should be com- 
pelled or punished by one or the other of the methods provided in the statute. In 
short, the court, in its discretion, may pursue any one of the three courses pro- 
vided by the statute, and no error can be predicated upon the refusal of a motion 
specifically insisting that the court adopt a particular one of the three alternatives, 
selected and pointed out to the court therein. The exercise of such discretion is 
not the subject of review. Russell v. Bush, 196 Ala. 309, 71 So. 397. 

[2] (b) Or perhaps a better answer to appellant’s argument for error to fre- 
verse, in the regard under consideration, is contained in the suggestion by the learned 
trial court, from the bench, at the time of overruling appellant‘s motion to continue 
the cause, viz, that appellant had “overslept its rights.” Section 7773 seems to be 
new to the Code of 1923, and, so far as we are advised, its provisions have not 
heretofore been construed by the Supreme Court, or by this Court. But a careful 
reading of same convinces us that it intends to, and does, provide an exclusive 
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method by which a party litigant can place squarely upon the trial court the duty 
of taking some action when the opposite party has not filed answers to inter- 
rogatories duly propourided. Appellant here, not having availed itself of the pro- 
visions of this section 7773, is in no position to complain of the trial court’s failing 
or refusing to take any action of his own motion, or at his discretion. 

[3] The only other proposition argued on this appeal is that the judgment 
should be reversed because of the refusal of the trial court to give at meats 
request the general affirmative charge in its favor. The argument is admittedly 
(by appellant) technical, and is not easily followed. But, as we understand it, 
it is that, appellant having filed special pleas admitting the execution and delivery 
of the policy in question, but setting up that it was void for certain reasons specified 
in the pleas, and that appellee, instead of, and without, joining issue upon these 
pleas, filing a special replication, setting up the allegation that appellant waived the 
matters which it claimed avoided the policy, and that issue being jeined upon this 
replication, it was entitled to have given at its request the general affirmative charge 
in its favor, because of the fact that no evidence was adduced by appellee to sup- 
port the averments of her said replication. We cannot agree with its contention. 

Without prolonging our opinion it will suffice to say that, as the issue upon 
which the case was tried was formed, it was incumbent upon appellee to adduce 
evidence—some evidence—to support her allegation that appellant’s duly auth- 
orized agents waived the provision in the policy that: : 

“No obligation is assumed by the company [appellant] * * * unless on said 
date [the date of issuance of the policy] the insured is * * * in sound health.” 

We have carefully read the entire evidence, and, without discussing it, state 
our conclusion to be that it afforded ample basis for the jury to find that the aver- 
ments of appellee’s replication had been proved. 


We find no error in the record, and the judgment is affirmed. 
Affirmed. 


STANDARD LIFE INS. CO. v. ROBBS. (No. 458.) 
Supreme Court of Arkansas. May 14, 1928. 
Rehearing Denied June 11, 1928. 

6 Southwestern Reporter (2d) 520. 

2. INSURANCE—SUICIDE WITHIN. YEAR OF ISSUANCE OF POLICY, 
EXCEPTED AS RISK ASSUMED, BUT NOT FROM INCONTESTABLE 
CLAUSE, HELD NO DEFENSE, WHERE NOT INTERPOSED WITHIN 
YEAR AFTER DATE OF POLICY. 

_ In suit on life policy providing that insurer did not assume risk of suicide of 

insured within year of date of policy, and providing that policy shall become in- 

contestable after year from its date, answer filed more than a year after issuance 
of policy, denying liability because of suicide by insured within year from date of 
policy, failed to state defense, where it appeared that insurer took no action to can- 
cel policy or deny liability within year after date of issuance of policy, and death 
by suicide was not mentioned as exception in incontestable clause. 

(For other cases, see Insurance, Dec. Dig. § 445[3].) 


3. INSURANCE—POLICY CONTAINING ONE-YEAR INCONTESTABLE 
CLAUSE CANNOT BE CONTESTED THEREAFTER EXCEPT ON 
GROUND RESERVED IN CLAUSE. ; 

__Under provision of life policy providing that policy shall be incontestable 
within one year from its date, policy after year cannot be contested except on some 
ground reserved in incontestable clause. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Smith, J. dissenting. 

Appeal from Circuit Court, Hempstead County; Jas. H. McCollum, Judge. 

Suit by one Robbs against the Standard Life Insurance Company. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

. U. A. Gentry, of Hope, and Carmichael & Hendricks, of Little Rock, for ap- 
Pellant. 


z E. Wiley of Little Rock, and McMillan & McMillan, of Arkadelphia, for 
appellee. 


Situ, J. This is a suit on an insurance policy in the sum of $5,000, instituted 
July 17, 1926. The policy sued on was made an exhibit to the complaint, which 
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alleged that under the terms of. the policy the beneficiary had the option to- demand 
payment in successive monthly installments of $100 each until the-sum of $5,000, 
plus the accumlations named in the policy, had been paid, and that this option of 
payment. had been exercised. It was further alleged that under this option seven- 
teen payments of $100 each had matured and were payable, and judgment therefor 
was prayed. 

A petition for removal to the federal District Court was filed, in which diver- 
sity of citizenship was alleged. It was also alleged that the amount in contro- 
versy exceeded $3,000, and there was a denial of any liability on the policy. 

The prayer of the petition was denied. An answer was then filed, in which 
the right to remove was reserved.. The answer admitted the execution of the policy 
and the death of the insured on February 28, 1925, but alleged that the insured 
had committed suicide within. one year from the date of the policy, which con- 
tained the following provision : 

“Suicide.” 

“Self-destruction, sane or insane, within one year from the date of this policy, 
is a risk not assumed by the company under. this policy. In such event the com- 
pany will return the premiums actually received.” 

The policy contained an incontestable clause reading as follows: 

“This policy shall be incontestable after one year from its date for the amount 
due, except for nonpayment of premiums, and except for death while in military 
or naval service in time of war, which is a risk not assumed by the company un- 
der this policy; and except as to provisions and conditions relating to benefits in 
the event of total and permanent disability and those granting additional insurance 
—_—" against death by accident, which provisions may be attached hereto by 
rider.” 

The answer—which was filed more than a year after the issuance of the pol- 
icy—alleged that the incontestable clause in no way affected the liability of the 
company, because the risk of death by suicide was not covered by the policy. In 
an amendment to the answer it was alleged that no proof of death was made within 
a year from the date of the policy, and that no guardian was appointed for the 
beneficiary, who was a minor, until the 19th day of May, 1925, which was more than 
a year after the date of the policy, and that immediately upon receipt of the proof 
of death liability was denied upon the ground that suicide within a year of the 
date of the policy was not a risk assumed under it. 

A demurrer, which was interposed to this answer, was sustained, and defend- 
ants declining to plead further and announcing that they stood on the answer and 
amendments thereto, the court found that plaintiff was entitled to a judgment for 
the amount sued for, with the statutory penalty and attorney’s fees, and judgment 
was accordingly rendered, from which is this appeal. 

[1] The first question presented is whether the cause was removable to the 
federal District Court, and upon the authority of the case of Mutual Life Insur- 
ance Company of New York v. Wright, 48 S. Ct. 323, 72 L. Ed. —, decided by 
the Supreme Court of the United States on March 12, 1928, we hold that it was 
not. In this opinion the Supreme Court of the United States affirmed the decision 
of the Circuit Court of Appeals for the Fifth Circuit (19 F. [2d] 117), which had 
reversed the ruling of the federal District Court refusing to remand the cause to 
the state court in which the case originated and from which it had been removed 
to the federal District Court. 

The facts in that case were as follows: A citizen of Alabama brought a com- 
mon-law action in a state court to recover $420 upon seven monthly installments 
then due upon a policy of insurance exceeding $3,000 in value, but which was pay- 
able in monthly installments of $30 each, upon proof of the death of the insured, 
but which was of twice that amount if the proof of death showed the death of 
the insured had been caused by accidental means. 

The Court of Appeals held that the value of the “matter in controversy” was 
not the face of the policy, but the amount for which judgment was prayed in the 
action, and that as that amount did not exceed $420, regardless of the cause of the 
insured’s death, the amount in controversy was less than is required to confer 
jurisdiction on a federal. District Court, although a judgment for the amount sued 
for would work an estoppel against the insurance company to deny liability for 
future installments in an aggregate amount exceeding $3,000. It was stated that 
the effect of the judgment would be to fix the ultimate liability of the insurance 
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company at an amount exceeding $3,000, but that the collateral effect of a judg- 
ment was not the test of jurisdiction, and that the amount in controversy is de- 
termined by the amount involved in the particular case and “not by any con- 
tingent loss either one of the parties may sustain by the probative effect of the 
judgment, however certain it may be that such loss will occur.” 

In affirming the opinion of the Circuit Court of Appeals, the Supreme Court 
of the United States, in the per curiam opinion, supra, merely said: 

“Affirmed for the reason that the amount involved is not sufficient to sustain 
federal jurisdiction, on the authority of * * * [cases cited].” 

[2] The next question presented is whether the answer stated a valid de- 
fense, and it is the opinion of the majority, upon the authority of the case of 
Missouri State Life Ins. Co. v. Cranford, 161 Ark. 602, 257 S. W. 66, 31 A. L. R. 
93, that it did not. 

It appears, from the recitals of the answer, that the defendant insurance 
company took no action to cancel the policy or to deny liability thereunder un- 
til more than one year after the date of the issuance of the policy, as more than one 
year had expired after the date of the policy before the answer was filed in which 
liability was denied. 

As appears from facts already stated, it was recited in the suicide clause 
that : 

“Self-destruction, sane or insane, within one year from the date of this pol- 
icy, is a risk not assumed by the company under this policy. In such event the 
company will return the premiums actually received.” 

And it also appears, from the recitals of a separate clause of the policy on 
the subject of incontestability, that the policy was made incontestable after one 
year except for certain excepted causes, and that death by suicide was not men- 
tioned as one of the exceptions. 

In the case of Missouri State Life Ins. Co. v. Cranford, supra, the court 
cited and approved the case of Mareck v. Mutual Reserve Fund Life Ass’n, 62 
Minn. 39, 64 N. W. 68, 54 Am. St. Rep. 613. In that case the policy sued on 
contained a clause which provided that: 

“Death of the member by his own hand, whether voluntary or involuntary, 
sane or insane at the time, is not a risk assumed by the association in this con- 
tract but in every such case there shall be payable, subject to all conditions of this 
contract, a sum equal to the amount of the assessments paid by said member, with 
6 per cent. interest; but the board of directors or the executive committee of the 
association at its option may, in writing, waive this condition.” 

The policy also contained an incontestable clause reading as follows: 

“After five years from the date of this certificate it is incontestable for any 
cause, except nonpayment of dues or mortuary assessments at the times and place, 
and in the manner herein provided—the age of the member being correctly stated 
in the application for this certificate.” 


The insured in that case died by his own hand, but after the expiration of 
the five-year period. It was contended, notwithstanding that fact, that the insured 
having committed suicide in violation of that clause his beneficiary was precluded 
from recovering under the policy, for the reason that death by suicide was not 
— insured against. It was held, however, (to quote the syllabus in that case), 
that : 

“A life insurance association issuing a policy providing that it does not as- 
sume the risk of the death of the insured if caused by his own hand, but that 
such condition may be waived in writing, and then providing that after five years 
from the date of the policy it shall be ‘incontestable from any cause’ except non- 
payment of dues or mortuary assessments if the age of the applicant is correctly 
stated, is liable for the full amount of the policy, if the insured commits suicide 
or dies -by his own hand more than five years after the policy is issued, provided 
the insured has stated his age correctly, and all dues and mortuary assessments 
have been paid up to the time of his death.” 


In approving that case, it was held in the Cranford Case, supra, that: 
_ “The modern rule is that a life insurance policy containing a provision that 
it shall be incontestable after a specified time cannot be contested by the insurer 
on any ground not excepted in that provision. It is said that the practical and 
ntended effect of such a stipulation is to create a short statute of limitations. 
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By the stipulation, the insurance company agreed that it would take a year to 
investigate and determine whether it would contest the policies of insurance, and 
that, if it failed within that time to discover any grounds for contesting the same, 
it would make no further investigation and would not thereafter contest the va- 
lidity of the policies.” 

[3] It follows, therefore, that, inasmuch as the policy here sued on did not 
specify suicide as one of the defenses in the incontestable clause which might be 
asserted as a defense against a claim of liability, it cannot be asserted after the 
year when the policy became incontestable except as against the matters excepted 
in the incontestable clause. 

The Cranford Case supra, is authority for holding that the suicide clause 
is not available here, for the reason that it was interposed until more than a year 
after the date of the policy, when it had become incontestable for that cause. In 
the Cranford Case the incontestable clause reads as follows: 

“Unrestricted, and after one year incontestable, as follows: ‘This policy is 
free from conditions as to residence, occupation, travel or place of death, in 
times of peace, and shall be incontestable after one year if the premiums are 
duly paid, except for violation of the provisions relating to military or naval ser- 
vice in time of war.’” 

It was there alleged that the issuance of the policy had been procured by 
fraud practiced upon the company; but it was held that as that defense was not 
named in the incontestable clause, and was not asserted until the year had ex- 
pired, it was not available to the insurance company. ‘The insured in that case 
had died before the expiration of the year after the date of the policy, but the 
insurance company did not raise the defense of fraud until it filed its answer to 
the suit brought to recover on the policies, and the answer was not filed until 
after the expiration of the year. 

In holding that the defense had not been raised in apt time, the court quoted 
from the case of Mutual Life Ins. Co. v. Hurni Packing Co., 263 U. S. 173, 44 
S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102 (erroneously cited as 260 U. S. 712), 
as follows: 

“In order to give the clause the meaning which the petitioner ascribes to it, 
it would be necessary to supply words which it does not at present contain. 
The provision plainly is that the policy shall be incontestable upon the simple con- 
dition that two years shall have elapsed from its date of issue; not that it shall 
be incontestable after two years if the insured shall live, but incontestable with- 
out qualification and in any event [citing authorities].” . 

After stating that a contest, in law, implies an adversary proceeding in which 
matters in controversy may be settled by the courts upon the issues joined, this 
court in the Cranford Case, supra, after thus defining the word “incontestable,” 
proceeded to say: 

“In the application of the rule just announced, we think the natural and most 
reasonable view is to hold that the insurer has not contested the policy until it 
has acted in the premises. The contract provides that the policy shall be incon- 
testable after one year, and no action on the part of the insured or of the bene- 
ficiary can relieve the company of its duty to act. In order to contest the policy 
it was required. to file an answer to the suit brought by the beneficiary within one 
year, or to have instituted an action of its own in equity te cancel the policy on 
the ground of fraud. In short, we are of the opinion that, construing the clause 
in the light most favorable to the insured, no contest was made in the case at bar 
until the insurance company filed an answer, in which it averred that the con- 
tract should be set aside on the ground of the fraud of the insured in procuring 
it. Having waited until a year had elapsed before it elected to contest on this 
ground, the company is barred of relief under it own contract.” 


It is therefore the opinion of the majority—in which view the writer does not 
concur—that inasmuch as the insurance company did not, within the year in which 
it reserved the right, cancel the policy or take action directed to that purpose, it 
cannot now question the policy except upon some ground reserved in the incon- 
testable clause, and as suicide is not one of these grounds, the answer did not 
state a valid defense, and the demurrer thereto was properly sustained. 


The judgment of the court below must therefore be affirmed, and it is so 
ordered. 
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On Rehearing. 


Hart, C. J. In a case note to Mutual Life Insurance Co. v. Hurni Packing 
Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, as reported in 31 A. L. R. 102, at 
p. 109, it is said that, where a life insurance policy provides that after a certain de- 
finite time it shall be incontestable, except for certain defenses, a majority of the 
courts hold that the death of the insured within this time does not put an enc to the 
incontestable clause or prevent it subsequently becoming operative for the benefit of 
the beneficiary. The case of Missouri State Life Insurance Co. v. Cranford, 161 
Ark. 602, 257 S. W. 66, 31 A. L. R. 93, is among the cases cited. 

But counsel for appellants claim that the doctrine announced in the Cranford 
Case should not apply here because the policy sued on contained a suicide clause 
in which it was provided that self-destruction, while sane or insane, within one 
year from the date of the policy was not a risk assumed by the company. We do 
not think this makes any difference. The policy contained an incontestable clause 


after one year, and death by suicide was not mentioned as one of the exceptions 
in that clause. 


This view was adopted by the Supreme Court of Alabama in Mutual Life 
Insurance Co. v. Lovejoy, 201 Ala. 337, 78 So. 299, L. R. A. 1918D, p. 860. In the 
rehearing on that case it was held that the defense of suicide is within the pro- 
vision of a life insurance policy making it incontestable after two years. In the 
opinion the court called attention to the fact that incontestable clauses are ma- 
terial and valuable provisions in a contract of life insurance. In discussing the 
subject the court said: 

“Construing this contract as a whole, it seems that if the insured dies within 
two years of its date, the insurance company may contest the cause of the death, 
or may set up fraud or misrepresentation in the procuring of the insurance, or 
any other matter that would be a defense to the action on the policy; but if he 
does not die within two years from issuance of policy, and he pays all the pre- 
miums agreed to be paid, then the insurance company will not contest, or refuse 
the payment of the amount agreed to be paid, on any ground whatever. It was 
not an agreement to pay him, his estate, or the beneficiary, that amount if he com- 
mitted suicide or was executed by virtue of the criminal law, or in any other 
manner contributed to his own death. The company merely agreed and bound 
itself that it would not litigate any of these questions, though without the incon- 
testable clause they would be a defense. To say that the clause applies to all 
other defenses except suicide while sane, or death by wrongful, criminal act of 
the insured, is to read into the policy terms which are not there, and which the 
very language of the policy excludes.” 


In Northwestern Mutual Life Insurance Co. v. Johnson, 254 U. S. 96, 41 S. 
Ct. 47, 65 L. Ed. 155, it was held that suicide of the insured, sane or insane, after 
the specified time, is no defense to suits on policies of life insurance which con- 
tain, respectively, a provision that, if, within two years from the date of the pol- 
icy, the insured, while sane or insane, shall die by his own hand, the policy shall 
be void, and a provision that the policy shall be incontestable after one year from 
the date of issue, provided the premiums are duly paid. In discussing the sub- 
ject Mr. Justice Holmes, speaking for the court, said: 


“When a clause makes a policy indisputable after one or two years, the mere 
evocation of a possible motive for self-slaughter is at least not more objectionable 
than the creation of a possible motive for murder. The object of the clause is 
plain and laudable—to create an absolute assurance of the benefit, as free as 
may be from any dispute of fact except the fact of death, and as soon as it rea- 
sonably can be done. It is said that the insurance companies now generally issue 
policies with such a clause. The state decisions, so far as we know, have upheld 
it. Unless it appears that the state concerned adopts a different attitude we should 
uphold it here. * * * We are of opinion that the provision in the first-men- 
tioned document avoiding the policy if the insured should die by his own hand 
within two years from the date, is an inverted expression of the same general 
intent as that of the clause in the second making the policy incontestable after one 
year, and that both equally mean that suicide of the insured, insane or sane, after 
the specified time shall not be a defense. It seems to us that that would-be the 
natural interpretation of the words by the people to whom they are addressed, and 
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that the language of each policy makes the company issuing it liable in the event 
that happened.” 

In Supreme Lodge of Knights of Pythias v. Overton, 203 Ala. 193, 82 So. 
443, 16 A. L. R. 649, the Supreme Court of Alabama said that, the defendant, 
for a consideration, having agreed in advance not to contest its liability on any 
other ground than those specified in the contract, it would not be heard to set up 
a defense and contest payments on grounds by which it had induced the contract 
and which it had agreed not to contest. In discussing the question, the court said: 

“The decision is not that suicide while sane or intentional, or death by public 
execution or while a fleeing felon, is not a defense to an action on an insurance 
policy; but the decision is that by a valid contract the insurer has estopped him- 
self from setting up these as well as any other defenses except those mentioned 
in the contract. The court will not presume that such defenses exist, and the 
party has estopped himself fronf alleging or proving it.” 

In Sun Life Insurance Co. v. Taylor, 108 Ky. 408, 56 S. W. 668, 94 Am. St. 
Rep. 383, the court said: 

“By the incontestable feature of the policy the company, in effect, said it 
would not refuse to pay the amount of the policy although the insured might, 
while sane or insane, take his own life, or if he should lose it by his own crim- 
inal action. It was not an agreement that it would pay him the amount of the 
policy if he committed suicide, or lost his life by his own criminal action, but 
it was an agreement that no defense should be made on that ground if he lived 
and continued to pay the premiums for three years.” 

To the same effect see Royal Circle v. Achterrath, 204 Ill. 549, 68 N. E. 492, 
63 L. R. A. 452, 98 Am. St. Rep. 224, and cases cited, and Goodwin v. Provident 
Sav. Life Assur. Ass’n, 97 of Iowa, 226, 66 N. W. 157, 32 L. R. A. 473, 59 Am. 
St. Rep. 411. 

The fact of suicide or not could only be established by proof, and this would 
bring on a contest, which is the very thing the insurance company has agreed 
not to do after a certain time. As Mr. Justice Holmes so aptly expressed it, 
after the period of time expressed in the incontestable clause has expired, there 
can be no dispute of fact except the fact of death unless other conditions are im- 
posed in the incontestable clause itself. The cause of death has, by the agreement 
of the parties, ceased to be an issue of fact. In short, after the period of time 
prescribed in the incontestable clause has expired, the insurance company cannot 
contest the fact of suicide. 

While there are authorities to the contrary, we think the better reasoning is 
in accordance with the decisions of the courts above cited. The incontestable 
clause constitutes, as the courts generally put it, not an assurance against the 
results of crime, but an assurance against the hazards of litigation; and we are of 
the opinion that the insurance company could not contest the policy before or after 
the death of the insured after the period of time prescribed in the incontestable 
clause had expired except for the conditions set out in the incontestable clause it- 
self. 

Therefore the motion for rehearing will be denied. 


SUPREME LODGE WOODMEN OF UNION OF THE UNITED STATES 
v. MONTGOMERY. (No. 99.) 
Supreme Court of Arkansas. July 2, 1928. 
8 Southwestern Reported (2d) 446. 

2. INSURANCE—REFUSAL TO INSTRUCT VERDICT FOR INSURER, IF 
INSURED MISREPRESENTED AGE, HELD PROPER AS NOT SUP- 
PORTED BY EVIDENCE. 

In suit on life policy, refusal to instruct that jury should find for insurer, 
if they found that the insured’s age was 47 instead of 42 at time application 
was made, as she represented, held proper, where there was no testimony in 
record tending to show any misrepresentation as to age. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

7. INSURANCE—IN SUIT ON LIFE POLICY WHERE ONLY DEFENSE 
OF MISREPRESENTATION WAS NOT SUSTAINED, DIRECTED 
VERDICT FOR BENEFICIARY WAS PROPER. 

In suit on life policy, where answer admitted liability, that insured paid 
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premiums, and was in good standing at time of death, and only defense was 
misrepresentation of age by insured, of which there was no competent evidence, but 
on contrary, competent evidence that the age was correctly stated was undisputed, 
held that court did not err in directing verdict for beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

Appeal from Circuit Court, Pulaski County; Marvin Harris, Judge. 

Suit by Aretha Montgomery against the Supreme Lodge Woodmen of Union 
of the United States. Judgment for the plaintiff, and the defendant appealss 
Affirmed. 

J. De Witt Shackelford, of Hot Springs, and John D. Shackleford, of Little 
Rock, for appellant. 

Scipio A. Jones, of Little Rock, for appellee. 

Menarry, J. The appellee brought suit in the Pulaski circuit court to 
recover $500 on an insurance policy issued by the appellant to Mary Martin 
Montgomery, mother of appellee. 

The defendant admitted issuing the policy, and admitted that the assured 
paid the premiums, and that it was indebted to the appellee in the sum of $250, 
less amounts already paid. Appellant, however, contends that the insured was 
not entitled to recover $500, because she knowingly misrepresented her age, and 
the amount should be one-half of the $500, because it is alleged she gave her age 
as 42, when her correct age was 47. Mary Martin Montgomery had paid pre- 
miums for eight years. Defendant alleged in its answer that the age limit in the 
grade in which the insured was, was 45, that persons must be between 15 and 45 
years, and above 45 they would be entitled to one-half the benefits. The policy 
was issued in December, 1918, and the insured died in September, 1926. There is 
no dispute about her being in good standing at the time of her death, and the 
only controversy or dispute as to liability is the claim that she misrepresented her 
age, and for that reason is only entitled to half the benefits. Since this is the 
only issue in the case except questions as to the admissibility of evidence and 
instructions of the court, it is unnecessary to set out the provisions of the policy 
or the evidence, except as it relates to the question of her age. 

{1, 2] The appellant requested the court to give the following instruction: 

“The court instructs the jury that, if they find from the testimony that a 
policy for $500 would not have been issued by ‘the defendant, except on the 
representation in the application that the insured was 42 years old, and if you 
further find from the testimony that, as a matter of fact, the age of the applicant 
at the time of making the application was 47 years of age, and the amount per- 
mitted would have been only $250, then your verdict will be for the defendant, 
and you will so find.” 

Appellant insists that the court erred in refusing to give this instruction. 
The instruction was improper in the first place, because it directed the jury to 
find for the defendant, if they found that her age was 47 instead of 42, although 
appellant admitted in its pleading that she was entitled to $149; that is, $250, less 
the amounts which had been paid. Therefore, it was improper, in any view of 
the case, to direct them to find for the defendant. The instruction was also 
improper for another reason. There is no testimony in the record tending to 
show that there was any misrepresentation as to her age, and the court properly 
directed a verdict for the plaintiff for $500, less the amounts which had been paid. 
It is conceded that, if her age was correctly stated in the application, she was 
entitled to $500, and the undisputed proof in this case shows that her age was 
correctly stated, or, rather, there is no proof tending to show that it was not 
correctly stated. 

The appellee testified that her mother said she was 38 at the time she entered 

the lodge. The proof of death sworn to by several persons showed that she was 
45 years of age at the time of her death, 8 years after she became a member of 
the lodge. 
_ [3] Appellant complains at the action of the court in refusing to permit it to 
introduce what it claimed were copies of the constitution and laws of the order. 
Section 6097 of Crawford & Moses’ Digest provides for amendments to con- 
stitutions and laws to be filed, and further provides as follows: 

“Printed copies of the constitution and laws as amended, changed or added 
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to, certified by the secretary or corresponding officer of the society, shall be 
prima facie evidence of the legal adoption thereof.” 

This proof was not offered. Appellant insists, however, that, while this was 
the best evidence, secondary evidence is admissible, where the same is offered 
without proper objection. Appellant offered to introduce what the witness said 
was copies of the constitution and by-laws. They were not certified to, and the 
witness offering them was not the secretary, and there was no competent 
evidence offered by the appellant as to the provisions of the constitution or laws 
of the order. The appellant states that it relies on the case of Supreme Lodge 
Knights of Pythias v. Robbins, 70 Ark. 364, 67 S. W. 758, which it states would 
be in point had proper objections been made to the testimony offered. In that 
case the court said: “The rejected evidence”’—that is, the copy of the constitu- 
tion and by-laws—‘“was not * * * attached to or set out in the bill of excep- 
tions,” and the court was “not able to get a clear idea as to what this document 
was, or purported to be, and are not able to say that the court erred in excluding 
it.” The court further said, in that case: “But even if the pamphlet had been 
included in the bill of exceptions, we would probably still have to hold that it was 
not shown to be a true copy by one having knowledge of the fact.” The court 
also said in the same case, with reference to evidence of a witness as to what the 
law was, that the “laws of the order were matters of record on the books of the 
order” and “that they could not be proved by parol. * * * As it would have 
been inconvenient to produce the original books, they should have been proved by 
an examined or authenticated copy.” The objections to the testimony in the 
instant case were sufficient. The testimony offered was wholly incompetent. 

[4, 5] Appellant also insists that the court erred in excluding the cards which 
were exhibits 1 and 2. The undisputed evidence shows that these cards were 
copied from the application, and the witness who offered to testify to them 
admitted that he did not make the copy and he could not say that it was an exact 
copy; he had not examined it, and there was no evidence that the application 
itself could not be introduced. It is true the witness says the application was 
probably lost when they moved, but there is no testimony offered that any search 
had been made for it and no offer to introduce a copy by any person who knew 
that it was a copy. There is therefore no competent evidence in the record that 
tends to show that the age of Mary Martin Montgomery was misstated in her 
application, and, since it is admitted in the pleadings that she had been a member, 
paying her dues for 8 years, and admitted that, but for the misrepresentation as 
to her age, she would be entitled to the $500, there was nothing to submit to the 
jury. Another reason why the exclusion of the card was not error is that it 
showed the payments made, and those payments were not disputed, and were 
deducted from the $500 and a verdict directed for the differenae. Appellant 
claims that it had paid $149, being the difference between $250 and the amount 
paid, but the undisputed proof shows that the appellee never received the check, 
and it is also admitted in the evidence of appellant that some time afterwards the 
check was redeposited by the appellant, and, according to its own admission, it 
owed $149. 

' [6, 7] Appellant does not set out the testimony it offered, but simply calls 
attention to it in its motion for new trial, and, in order to have it passed on by 
this court, it would be necessary for appellant to abstract the testimony. The 
answer in this case admits liability, admits that the assured paid premiums for 8 
years, that she was in good standing at the time she died, and that its only 
defense is that she misrepresented her age, and there is no competent evidence 
offered tending to show that there was a misrepresentation as to her age; on the 
contrary, the competent evidence that her age was correctly stated is undisputed 
The court therefore did not err in directing the verdict for plaintiff for $500, less 
the amounts which had been paid, and the judgment of the circuit court '* 
affirmed. 
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ORDER OF RAILWAY CONDUCTORS OF AMERICA et al. v. BANDY, 
CIRCUIT JUDGE et al. (No. 67.) 


Supreme Court of Arkansas. June 25, 1928. 
8 Southwestern Reporter (2d) 448. 


4, INSURANCE—CIRCUIT COURT WAS WITHOUT JURISDICTION OF 
SUIT AGAINST FOREIGN INSURER NOT DOING BUSINESS IN 
STATE BY ATTEMPTED SERVICE OF SUMMONS ON INSURANCE 
COMMISSIONER. 


Circuit court held without jurisdiction of suit on benefit certificate issued, 
delivered, and made payable at office of insurer in another state by attempted 
service of summons on the insurance commissioner under statute authorizing 
such service, where insurer had no property and had not attempted to do business 
within the state. 

(For other cases, see Insurance, Dec. Dig. § 814.) 


Separate applications for writ of prohibition by the Order of Railway 
Conductors of America and others against W. W. Bandy, Judge of Circuit Court 
of Second Judicial District of Arkansas, and Charles Finnegan. Writ granted. 

Order of Railway Conductors of America, Mutual Benefit Department of 
Order of Railway Conductors of America, and Order of Railway Conductors of 
America, Accident Insurance Department of Order of Railway Conductors of 
America, brought separate original applications for a writ of prohibition against 

Bandy, judge of the circuit court of the Second judicial district of 
Arkansas, and Charles Finnegan to prohibit said circuit court from taking further 
actions in suits instituted against them in said court. 


The record shows that Charles Finnegan brought separate suits against each 
petitioner herein to recover an amount alleged to be due him on a beneiit 
certificate or an insurance policy issued by said defendants. According to ihe 
complaint, in each case it is alleged that Order of Railway Conductors of 
America is a voluntary organization composed of persons in charge of the 
operation of compleie trains and under supervision of the movement thercof. 
Continuing, the complaint reads as follows: 

“That the said Order of Railway Conductors of Amterica established and 
maintained what is known as a mutual benclit department, whose object is to aid 
and benefit disabled members and the widows, relatives, and legal representatives 
of deceased members of said Order of Railway Conductors of America. That 
said Mutual Benefit Department, while composed of only those persons belonging 
to the Order of Railway Conductors of America, who contribute to a common 
fund for that purpose, it is controlled and operated by the general officers of the 
Order of Railway Conductors of America. 

“Plaintiff alleges that on the 10th day of March, 1916, the Mutual Benefit 
Department of the Order of Railway Conductors of America executed to Charles 
Finnegan, the plaintiff, its certificate of membership, being certificate series C, 
No. 9604, in the sum of $3,000; that under the provisions of said certificate of 
membership that on the payment of membership fees and each and every assess- 
ment that may be levied against the certificate and in accordance with existing 
laws of the Mutual Benefit Department, the Mutual Benefit Department of the 
Order of Railway Conductors of America agreed to and with the said Charles 
Finnegan, in case of his death and after due notice and satisfactory evidence of 
such death, to pay his wife, Anna Finnegan, the sum of $3,000. And in the event 
of the said Charles Finnegan becoming disabled as specified in the laws of said 
Mutual Benefit Department in force at the time the disability occurred, to pay to 
the said Charles Finnegan, the said amount of $3,000. Copy of certificate attached 
and marked Exhibit A. Plaintiff paid all assessments levied against him from 
the time of the issuance of said certificate up until the —— day of ——, 1926. 

“That during the month of April, 1925, while the plaintiff was a member of 
said Mutual Benefit Department of said Order of Railway Conductors of Amer- 
ica, and was a conductor on the St. Louis-San Francisco Railway. wh'ly engaved 
in the performance of his duties, a cinder lodged in his left eye, from the effect 
of which the plaintiff lost the sight of his left eye, becoming totally blind in said 
eye. And thereafter by reason of said disability being discharged as railway 
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conductor, and being incapacitated from further performing his duties of occupa- 
tion thus resulting in total loss of eyesight. 

“That article 18 of the constitution and by-laws of said Mutual Benefit 
Department of said Order of Railway Conductors of America at that time 
provided: ‘If any member of this department becomes disabled by amputation or 
severance of the right hand at or above the wrist joint; by the amputation or 
severance of the right foot at or above the ankle joint; by total loss ef eyesight 
(which shall not include color blindness) or by total loss of sense of hearing, and 
which is furnished with the time limit fixed in article 17 hereof, a certificate on 
a blank, provided by the department for that purpose, signed by a competent 
physician and five members of the department, giving the date, cause, and nature 
of the disability, he shall be entitled to full payment of this certificate. * * * 

“Plaintiff further states that he made application to said Mutual Benefit 
Department of the Order of Railway Conductors of America as provided in said 
by-laws, and that said officers in charge of said Mutual Benefit Department 
refused to furnish blanks on which to make proof of disability and that for that 
reason he was unable to comply with article 17, as to the blanks required to be 
furnished and proofs required to be made of disability. That the defendants have 
failed and refused to pay the amount of said certificate, or any part thereof, and 
that by reason of the facts herein set forth this plaintiff is entitled to recover the 
sum of $3,000, with interest at 6 per cent. per annum from the lst day of May, 
1925, to this date. That plaintiff is now, and has been at all times, a citizen and 
resident of the state of Arkansas.” 

A copy of the certificate is attached to the complaint and marked Exhibit A. 
Exhibit A is.a certificate of membership in favor of Charles Finnegan for $3,000 
in the Mutual Benefit Department of the Order of Railway Conductors, in which 
it is “declared and agreed that this certificate is issued and delivered and any 
claim thereunder shall be payable at the office of the said Mutual Benefit Depart- 
ment in Cedar Rapids, Iowa, and not elsewhere.”” Under its terms the provisions 
of the certificate, the application and the laws of the order make the contract 
petween the parties. 


Summons was issued to the sheriff of Pulaski county, and the return shows 
service to have been made by delivering a copy to J. S. Maloney, insurance 
commissioner. The defendant in the action, without entering its appearance to the 
action, appeared solely for the purpose of filing a motion to quash the service of 
summons. In its motion it is stated that it is a voluntary, unincorporated labor 
organization, made up of a membership of several hundred thousand members, 
residing throughout the United States, organized for the benefit of its members, 
and that service of summons was not in conformity with the laws of the state of 
Arkansas. The plaintiff in the action filed a response to the motion to quash the 
service of summons, and in its response said that the Order of Railway Conductors 
was a necessary party to the suit, for the reason that the Mutual Benefit Depart- 
ment of the Order of Railway Conductors was operated by and through said 
Order of Railway Conductors of America. Continuing, the response is as follows: 

“That said organization and the officers thereof are conducting said Mutual 
Benefit Department as an accident and life relief association, and as such are 
conducting an insurance company, officered, controlled, maintained, and directed 
by said organization, but simply under another title, head, or name. That for 
this reason said Order of Railway Conductors of America is a necessary party to 
this action, and that service on the insurance commissioner of the state of 
Arkansas, on losses occurring within the state of Arkansas and liability occurring 


in the state of Arkansas, are suable in this state by service on the state commis- 
sioner of insurance.” 


The petitioners for the writ of prohibition filed affidavits showing that its 
home office is in the state of Iowa, and that it had designated no person in the 
state of Arkansas upon whom service of summons could be had; that J. S. 
Maloney had not been given authority to accept service of summons for either of 
the defendants, and that he had never had any connection with either of the 
organizations attempted to be sued by Charles Finnegan in the circuit court of 
Greene county, Arkansas. 


The circuit court overruled the motion of the defendant to quash the service 


ee! i ade el ee a, ali, as 





Life] Order of Railway Conductors of America v. Banay 883 


of summons, and the defendants in the action in the circuit court filed an applica- 
tion in this court for a writ of prohibition in each case, and, on account of the 
issues being the same, they were consolidated for the purpose of trial. 

Block & Kirsch, of Paragould, for appellants. 

Jeff Bratton, of Paragould, and Cooley, Adams & Fuhr, of Jonesboro, for 
appellees. 

4 Hart, C. J. (after stating the facts as above). [1, 2] The office of the writ 
of prohibition is to restrain an inferior tribunal from proceeding in a matter not 
within its jurisdiction; but it is never granted unless the inferior tribunal has 
clearly exceeded its authority and the party applying for it has no other protection 
against the wrong that shall be done by such usurpation. Russell v. Jacoway, 33 
Ark. 191; Monette Road Improvement District v. Dudley, 144 Ark. 169, 222 S. W. 
59; and Dist. No. 21, United Mine Workers of America, v. Bourland, 169 Ark. 
796, 277 S. W. 546. The rule announced in these cases is that the writ of 
prohibition is an appropriate remedy to restrain the exercise of jurisdiction’ by 
an inferior court over a subject-matter when it has none, and over parties where 
it can acquire none. ; 


[3] Where the court has jurisdiction over the subject-matter and the question 
of its jurisdiction of the person turns upon some fact to be determined by the 
court, its decision that it has jurisdiction, if wrong, is an error, and prohibition is 

o%t the proper remedy. Works on Courts and Jurisdictions, p. 634. But that 
condition is not the status here. The question of jurisdiction in the case at bar 
does not turn upon the sufficiency or insufficiency of the service of process, and 
the fact that the circuit court held it to be sufficient does not avail. A different 
rule prevails where there is an entire want of service, or where upon the face of 
the record it is shown that there was no service, and that none could be acquired. 
In the case at bar the jurisdiction or lack of jurisdiction of the circuit court did 
not depend upon facts which are not made a matter of record in the proceedings 
in that court. It appears from the face of the record in the case in the circuit 
court that it was not authorized to proceed, and it affirmatively appears from the 
face of the record that no service of process was had upon the defendants, and 
that they did not enter their appearance. 

_ [4] According to the allegations of the complaint of the plaintiff in the 
circuit court, the benefit certificate or policy sued on was issued, delivered, and 
payment was required at the home office of the insurance company in the state 
of lowa. There is no showing whatever that the insurance company did any 
business in the state of Arkansas, or that it had property here which could be 
impounded by the court in an action against it. Service was attempted to be had 
upon it by service of summons upon the insurance commissioner under our statute 
authorizing such service. It is obvious, however, that such service could not be 
had upon nonresidents, whether persons or corporations, who did not do any 
business in this state. If such were the law, a person could make a contract of 
Insurance with either a person or corporation in any state of the Unjted States. 
and then, by simply removing to this state, could acquire jurisdiction over such 
person or corporation, whether it had any property in this state, or did any 
business in this state, or not; and this would extend the jurisdiction of our courts 
beyond the territorial limits of the state, which every one would concede could 
not be done. 

In the very nature of the case, courts of the various states can only exercise 
jurisdiction over persons and property within the territorial limits of the state. 
Nonresidents can only be sued where they have entered the state of Arkansas for 
the purpose of doing business here, or have acquired property in the state, which 
may be impounded in a proper action. No such state of affairs exists in the 
present case. As we have already seen, the policy was issued, delivered. and 
made payable at the office of the insurer in the state of Iowa, and there is nothing 
in the record whatever tending to show that it has any property or has attempted 
to do any business in the state of Arkansas. 

[5, 6] If it had proceeded further in the matter, this court upon appeal would 
have quashed the service of summons; but such action on the part of the 
defendants would have entered their appearance to the action. In an unbroken 
line of decisions this court has held that a party appealing from an order denving 
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a motion to quash service of summons will be treated as in court, although the 
service is held invalid. Moreover, the appearance is general, and the defendant 
by appealing becomes a party to the proceeding, and must follow the case to its 
conclusion or take the consequences. Murphy v. Williams, 1 Ark. 376; Hodges 
v. Frazier, 31 Ark. 58; Benjamin v. Birmingham, 50 Ark. 433, 8 S. W. 183; 
Waggoner v. Fogleman, 53 Ark. 181, 13 S. W. 729; Southern B. & L. Assn. vy. 
Hallum, 59 Ark. 583, 28 S. W. 420; Ark. Coal, etc., Co. v. Haley, 62 Ark. 144, 34 
S. W. 545; Beal-Doyle Dry Goods Co. v. Odd Fellows’ Building Co., 109 Ark. 77, 
158 S. W. 955; and Duncan Lumber Co. v. Blalock, 171 Ark. 397, 284 S. W. 15, and 
cases cited. 

The theory of these cases is that the defendant recognizes the case as being 
in court, with jurisdiction over the parties, by appealing. The reason underlying 
the doctrine is that no appeal could be taken by a party unless the court acquired 
jurisdiction over his person, and he necessarily assumes the attitude that such ju- 
risdiction had been acquired when he appeals, and, having taken that position, he is 
bound thereby, and will not be heard afterwards to say otherwise. And if the de- 
fendants had appealed from the order of the court refusing to quash the service 
of summons on them, they would have become partie$ to the action, and must have 
followed the suit to the end. 

[7] In this view of the matter, it will be readily seen that the defendants had 
no adequate relief in the circuit court, and the face of the record in the circuit 
court shows that it was about to exercise judicial power over persons who had 
never been served with process, and over whom no service of process could be had, 
and who absolutely refused to enter their appearance to the action. A case di- 
rectly in point is People ex rel. v. Judge of the Wayne Circuit Court, 26 Mich. 
100. In that case there was a motion for prohibition. The record shows that a 
summons from the Wayne circuit court was issued against a nonresident of the 
state, who was not found in the state. In a per curiam opinion it was said: 

“The Wayne circuit court acquired no jurisdiction of the case. To give juris- 
diction for the purpose of supporting the garnishee proceedings, it is necessary 
that some sort of service, as to the principal defendant, should be made within the 
county, either upon the person, or upon property or credits. Merely taking out a 
summons, which is never served, is not enough. The statute which authorizes the 
service of notice out of the state presupposes that some sort of service has been 
made in the county, giving the court jurisdiction; and the notice is required for 
the purpose of fairness, and to preclude secret and collusive proceedings.” 

We are of the opinion that it appears from the face of the record that the 
circuit court was about to proceed in a case where it had no jurisdiction over the 
persons of the defendants, and could acquire none. The writ of prohibition asked 
for will be granted, and the clerk is directed to issue the writ, restraining or pro- 
hibiting the circuit court from proceeding further in the case. It is so ordered. 


AMERICAN INS. UNION v. ROWLAND. (No. 100.) 
Supreme Court of Arkansas. July 2, 1928. 
Southwestern Reporter (2d) 452. 
2. INSURANCE—INSURANCE POLICIES SHOULD BE LIBERALLY CON- 
STRUED IN FAVOR OF BENEFICIARIES. 
Policies of insurance should receive a liberal and reasonable construction in 
favor of the beneficiaries. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—PROVISION OF POLICY WAIVING PREMIUMS OR AS- 
SESSMENTS DURING INSANITY HELD VALID AND BINDING ON 
COMPANY TAKING OVER MEMBERSHIP. 

Disability clause in insurance policy waiving payments of premiums or assess- 
ments in event of insanity held valid and binding on insurance company taking 
over membership and assuming liability on policies theretofore issued. 

(For other cases, see Insurance, Dec. Dig. § 705, 754.) 


6. INSURANCE—INSURED, OBTAINING NEW POLICY AFTER MER- 
GER HELD NOT THEREBY ESTOPPED FROM CLAIMING UNDER 
ORIGINAL CONTRACT. 

Insured, obtaining a new policy forwarded to her after merger, whereby an- 
other company took over policies and assumed liabilities thereon, was not thereby 





Life] American Ins. Union v. Rowland 885 


estopped to claim insurance in accordance with original contract, in view of fact 

that copy of merger contract was not forwarded to insured or attached to policy, 

and letter mailed to insured stated that new company assumed original contract. 
(For other cases, see Insurance, Dec. Dig. § 705.) 


Appeal from Circuit Court, Greene County; W. W. Bandy, Judge. 

Action by Cail Rowland, administrator, against the American Insurance Union. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Caraway, Baker and Gautney of Jonesboro, for appellant. 

Jeff Bratton of Paragould, for appellee. 

Meuarry, J. The People’s Mutual Life Insurance Company, an assessment 
company, organized under the laws of the state of Arkansas, with its home office 
at Jonesboro, Ark., in the year 1916, issued a policy upon the life of Mrs. Jane 
Vandment of Paragould, Ark. Mrs. Vandment was placed in roll 3, and held 
certificate No. 869. The name of the company was afterwards changed to Mutual 
Life Insurance Company of Jonesboro. In June, 1920, the Jonesboro company en- 
tered into a contract with appellant whereby appellant took over the membership of 
the Mutual Life Insurance Company, and the American Insurance Union became 
liable to the same extent on every policy issued until it had reached its highest as- 
sessment. The highest assessment in Mrs. Vandment’s case was $1.49. After the 
merger, her payments were $1.74; 25 cents of this being for chapter dues. She 
paid her dues according to the contract from 1916 to 1926. She paid the same dues 
after the merger as before. The policy issued by the People’s Life Insurance Com- 
pany provided for the payment of assessments by members, and provided that, if 
death occurred within six months, the sum agreed to be paid was $100, but after 
six months the policy was to increase in value $12.50 on the first day of each cal- 
endar month for 72 consecutive months, until it reached its full value of $1,000, 
provided that the premiums were paid according to the contract. The policy had 
a disability clause, one of the provisions of which was that, in the event the in- 
sured became insane or disabled by reasons of insanity, premiums or assessments 
should cease during such disability. When the appellant took over the Mutual 
Life Insurance Company of Jonesboro, it wrote to the members and certificate hold- 
ers of the Mutual Life Insurance Company of Jonesboro as follows: 

“Dear Friend: Appended hereto is a rider to attach to the certificate or policy 
issued to you by the Mutual Life Insurance Company of Jonesboro, Arkansas. All 
you need to do is to attach this rider to your policy and pay all assessments as 
usual. When this letter and rider is attached to your policy it is assumed by the 
American Insurance Union in accordance with the contract. You need not send us 
your policy. 

“You are now a member of the American Insurance Union, entitled to all the 
rights and privileges of such members. 


“Continue to send your assessments or premiums to the same place until fur- 
ther notice. 


_ ,“Congratulating you upon your admission to membership in this splendid asso- 
Ciation, we are, 
“Fraternally yours, 


“American Insurance Union.” 

The rider which was inclosed and which was to be attached to the policy is 
as follows: “The American Insurance Union hereby assumes the attached cer- 
tificate of membership issued to the holder thereof by the Mutual Life Insurance 
Company of Jonesboro, Ark. (or other company merged or affiliated therewith, and 
agrees to receive the holder thereof into membership in the American Insurance 
Union under said certificate in accordance with the terms and conditions of said 
certificate, the constitution and laws of the American Insurance Union, and the 
terms and conditions of the contract between the Mutual Life Insurance Company 
of Jonesboro and the American Insurance Union, dated June 1, 1920, a copy of 
which contract is on file in the insurance department of the state of Arkansas. 


“Executed at Columbus, Ohio, this the 25th day of June, 1920. 


“John J. Sentz, President. 
“Attest: 


“Geo. W. Goglan, Secretary.” 
Mrs. Vandment was adjudged insane on June 27, 1926, by the probate court 
of Greene county, but her dues were paid up to and including August, 1926. Jane 
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Vazdment died in the State Hospital for Nervous Diseases at Little Rock, in De- 
cember, 1926. The dues were paid and received by the American Insurance Union 
after the merger just as they were before the merger, until 1924, when the appell- 
ant sent a policy for $197 to Cail Rowland, and, when he received same, he wrote 
the following letter: 

“American Insurance Company, Mr. C. L. Jordan, Cashier—Dear Sir: I re- 
ceived the new policy March 24, on Jane Vandment for the amount of $197, but 
the policy I had taken out in 1916 with the Mutual Life Insurance Company was 
for $1,000 after 72 months, so I have paid on it for 92 months now. So you can 
give me a policy for $1,000 or refund the amount I have paid im so let me hear at 
once. 

“Yours truly, Cail Rowland.” 

In reply to Rowland’s letter, the appellant wrote as follows: 

“Dear Sir: In reply to your letter of recent date, we beg to advise that the 
officers of the Mutual Life Association found that the rates they were charging 
were inadequate to purchase the amount of insurance promised in the policies. 
They therefore merged with the American Insurance Union. ‘This society agreed 
to carry the policies until they reached maximum assessment dates and then give 
each member choice of two options for continuing insurance in the American In- 
surance Union. 

“A circular letter was sent her describing the different options from which she 
could select the type of policy she desired. She continued to pay maximum assess- 
ments of $1.49, which purchases at her attained age $197 effective insurance. This is 
the amount that will be paid in the event of death of this member. 

“There is no provision in these policies for cash settlement or return of prem- 
iums paid by the members. The member has had protection for the time she paid 
the premiums. , 

“Trusting this will be satisfactory, we are, 

“Yours very. truly, American Insurance Union, Medical Department.” 

There was also introduced in evidence a copy of the contract between the Mu- 
tual Life Association and appellant and the testimony of witnesses as to the rules 
and regulations of the American Insurance Union and also its constitution and by- 
laws. It is unnecessary to set out the testimony in full, but so much of the evi- 
dence as is necessary to call attention to will be set out in the opinion. 

[1] Appellant insists that an interpretation of the contract made between the 
American Insurance Union and the Mutual Life Insurance Company will settle 
almost all the disputed questions in this suit. It is insisted that it was under no 
obligation to take over the members of the Mutual Life Insurance Company of 
Jonesboro, and, when it did take them over, it was under conditions of a contract 
dated June 1, 1920. If this contract was the only contract, and if the insured had 
agreed to it, appellant’s contention would be correct. However, after making this 
contract, appellant wrote to the insured and inclosed the rider. The letter stated: 

“Appended hereto is a rider to attach to the certificate or policy issued to you 
by the Mutual Life Insurance Company of Jonesboro, Ark. All you need to do is 
to attach the rider to your policy and pay your assessments as usual. When this 
letter and rider is attached to your policy, it is assumed by the American Insur- 
ance Union in accordance with the contract. You need not send us your policy.” 

From the statement in the letter “assumed in accordance with the contract,” 
the assured had the right to believe that it meant the contract or policy issued by 
the Jonesboro Company. The rider referred to in the letter has been set out 
above. It states: 

“The American Insurance Union hereby assumes the attached certificate of 
membership issued to the holder thereof, by the Mutual Life Insurance Company 
of Jonesboro, and agrees to receive the holder thereof into membership in the 
American Insurance Union under said certificate and in accordance with the terms 
and conditions of said certificate, the constitution and laws of the American Insur- 
ance Union and the terms and conditions of the contract between the Mutual Life 
Insurance Company of Jonesboro and the American Insurance Union, a copy of 
which contract is on file in the insurance department.” 

Appellant did not send copy of its contract to the insured, but it contends that 
there is no liability, because an assessment was not paid in time. The clause ex- 
empting a member from paying assessments when insane is as much a part of the 
contract as any other provision in the contract, and the undisputed evidence shows 
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that Mrs. Vandment was insane at the time appellant claims the assessment was 
not paid in time. Both parties to the contract are bound by it, but they are bound 
by all the provisions. The cardinal rule in the interpretation of contracts is to 
ascertain the intention of the parties, and give effect to that intention, if it can be 
done consistently with legal principles. In order to ascertain the intention of the 
parties, this court has said: 

“Courts may acquaint themselves with persons and circumstances that are 
the subjects of the statements in the written agreement, and are entitled to place 
themselves in the same situation as the parties who made the contract so as to 
view the circumstances as they view them, and to judge of the meaning of the 
words and of the correct application of the language to the things described.” 
Inter-Southern Life Ins. Co. v. Shutt, 175 Ark. 1161, 1 S. W. (2d) 801; Wood 
v. Kelsey, 90 Ark. 272, 119 S. W. 258; Loudenback Fertilizer Co. v. Tenn. Phos- 
phate Co. (C. C. A.) 121 F. 298, 61 L. R. A. 402; Hoffman v. Maffioli, 104 Wis. 
630, 80 N. W. 1032, 47 L. R. A. 427; Rockefeller v. Merritt (C. C. A.) 76 F. 909, 
35 L. R. A. 633; Minn. Milling Co. v. Goodnow, 40 Minn. 497, 42 N. W. 356, 4 
L. R. A. 202. 

[2] Policies of insurance should receive a liberal and reasonable construction 
in favor of the beneficiaries. Pfeiffer v. Mo. State Life Ins. Co., 174 Ark. 783, 
297 S. W. 847; Conn. Fire Ins. Co. v. Boydston, 173 Ark. 437, 293 S. W. 730; 
Lord v. Des Moines F. Ins. Co., 99 Ark. 476, 138 S. W. 1008; Great Southern Fire 


Ins. Co. v. Burns, 118 Ark. 22, 175 S. W. 1161, L. R. A. 1916B, 1252, Ann. Cas. 
1917B, 497. 


[3, 4] This court has said: 

“Appellant is the author of the policy, so its provisions must be liberally con- 
strued in favor of the insured or beneficiary. Another way of stating the rule 
is that the limitations or restrictions upon the liability contracted for should be 
construed strictly and most strongly against the insurer. Another well-settled rule 
of construction is that, if the limitations or restrictions against liability contain 
ambiguities, they should be resolved against the insurer rather than the insured 
¢ ae. Life & Casualty Ins. Co. of Tenn. v. Ford, 172 Ark. 1098, 292 

. W. 389. 

“A written contract should, in case of doubt, be interpreted against the party 
who has drawn the contract. Sometimes the rule is stated to be that where 
doubt exists as to the construction of an instrument prepared by one party thereto, 
upon the faith of which the other has incurred an obligation, that construction 
will be adopted which will be favorable to the latter. * * * To state the same 
proposition conversely, it may be said that everything is to be taken most strongly 
against the party on whom the obligation of the contract rests.” 6 R. C. L. 854. 

“It is also a well-settled rule in construing a contract that the intention of the 
parties is to be gathered not from particular words and phrases but from the whole 
context of the agreement. In fact, it may be said to be a settled rule in the con- 
struction of contracts that the interpretation must be upon the entire instrument and 
not merely on disjointed or particular parts of it. The whole context is to be 
considered in ascertaining the intention of the parties, even though the immediate 
object of inquiry is the meaning of an isolated clause. Every word in the agree- 
ment must be taken to have been used for a purpose and no word should be re- 
jected as mere surplusage if the court can discover any reasonable purpose thereof 
which can be gathered from the whole instrument. The contract must be viewed 
from beginning to end and all its terms must pass in review for one clause may 
modify, limit or illuminate the other. Taking its words in their ordinary and 
usual meaning, no substantive clause must be allowed to perish by construction, 
unless insurmountable obstacles stand in the way of any other course. Seeming 
contradictions must be harmonized if that course is reasonably possible. Each of 
its provisions must be considered in connection with the others and if possible, 
effect must be given to all. A construction which entirely neutralizes one pro- 
vision should not be adopted if the contract is susceptible of another which gives 
effect to all of its provisions.” 6 R. C. L. 837, 838. 

[5] Viewing this contract as a whole, and keeping in mind the above rules. 
we see no difficulty in holding that the meaning of the contract is that the assess- 
ment shall be paid monthly, unless the insured becomes insane and then the as- 
sessment cease. In the instant case, the insurer made the contract, and, even if the 
insured had an opportunity to read the merger contract, we still think the dis- 
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ability clause was valid and binding, and that during the period of insanity no 
assessments are required to be paid, and the policy did not lapse because of failure 
to pay. 

It is also contended by the appellant that the amount of premiums which the 
insured paid purchased a policy for $197.35, and not a policy for $1,000. We think 
appellant has misconstrued the contract, and that it does not mean that, when mem- 
bers of the Mutual Life Insurance Company under the circle plan pay monthly as- 
sessments provided in their certificates until such time as said payments or assess- 
ments shall reach the maximum, said member shall then have a policy for which 
said assessments are sufficient to pay, but, on the contrary, the clause in the con- 
tract says: 

“And thereafter said members shall pay to the American Insurance Union, 
each and every calendar month, a sum sufficient to meet the cost of their insur- 
ance and their proportionate share of the expenses of operation,” etc. 

Under the contract the insured had a right, when payments had been made for 
72 months, to pay such assessments as she was called on by the company to pay 
to keep in force the policy of $1,000. The insured in this case had reached the 
maximum in 1922, had at that time been paying 2 years to the appellant company. 
It was then the duty of the appellant company, if it intended to increase the as- 
sessments, if it was necessary to increase them in order to keep in effect the $1,000 
policy, to notify the insured of the amount of the assessments. Instead of doing 
this, it continued for 2 years more to send notices of assessment of the same 
amount and the insured continued to pay these assessments. In fact, there was 
never at any time any change in the assessments, and the insured had a right to 
believe that she was still paying on the old certificate in accordance with the terms 
of the letter and rider mailed to the insured to be attached to, and become a part 
of, the original certificate. 

[6] It is, however, insisted that a new policy of $197 was sent to the insured, 
and that she retained this policy, and is thereby estopped or is bound by a new 
policy for $197, and appellant quotes from, and relies on, the case of American 
Insurance Union v. Benson, 172 Ark. 1043, 291 S. W. 1007, and the case of Knight 
v. American Insurance Union, 172 Ark. 303, 288 S. W. 395. In the Benson Case 
above referred to, it is said by the court: 

“The appellee bottoms his action against the appellant on the ground that, un- 
der the merger contract, the appellant had assumed the liability on her policy of 
insurance. The cause, in this particular, is ruled by the recent case of Knight v. 
American Insurance Union, ante, p. 303 [288 S. W. 395] where we said: ‘The con- 
clusion is irresistable that the assured member did receive the rider, for he con- 
tinued, after the merger contract until his death, to pay the assessments to the 
appellee. The undisputed testimony therefore justified the trial court in finding 
that Horace Knight, the assured member, received a copy of the consolidation con- 
tract and accepted its provisions. The appellant predicated his cause of action 
upon such contract, and, having accepted the same, he is bound by its terms.’” 


One difference between the case of Knight v. American Insurance Union and 
the instant case is that in the Knight Case the undisputed facts showed that the 
assured was notified of the terms of the merger contract, to be attached as a rider 
to his certificate of insurance. The undisputed evidence in that case was that the 
American Insurance Union, at the time of the merger, sent a copy of the contract 
as a memorandum to each and every member of the Home Protective Association 
with a receipt attached to the rider for acknowledgment by the member. In the 
instant case, the undisputed proof is that the appellant did not send to the insured 
a copy of the merger contract, and that it was not attached to the policy, but the 
letter sent stated that the appellant assumed the original contract, and that con- 
tract had the disability clause, and the insured was never notified until 2 years af- 
ter the maximum assessment had been reached, and in the instant case the suit 
was based on the original certificate. In the Knight Case it was based upon the 
merger contract. The Knight Case and the Benson Case are not in conflict with 
the decision in this case. This case is like the case of American Insurance Union 
v. Robinson, 170 Ark. 767, 281 S. W. 393, in which the court said: 


“The rider * * * attached to the certificate of insurance issued to Mary 
S. Robinson by the American Mutual Benefit Association of Jonesboro was an ab- 
solute assumption of liability under certificate No. 908, class 4, issued by the latter 
fraternal organization to Mrs. Robinson.” 





Life] Scott v. Donahue et al 889 


Mrs. Robinson never received the merger contract, and never heard of it. 
In the instant case, Mrs. Vandment never received it, and the only thing she ever 
heard about it was that the letter stated it was on file with the insurance depart- 
ment. 

It is contended that Rowland paid on the new policy, and that it had the num- 
ber of the new policy and not the number of the old certificate, but he was advised 
in the beginning that he would pay his assessments as usual, and that when the 
letter and rider were attached to the policy, it was assumed by the American In- 
surance Union in accordance with the contract. That necessarily meant the con- 
tract of insurance or certificate to which the rider was to be attached. The in- 
sured was under no obligation or duty to accept the new policy, and the policy 
did not lapse because of the failure to pay the premium on it; the insured at the 
time being insane. 

[7, 8] Each party requested a peremptory instruction, and requested no other 
instructions. This amounted to a submission of the question of liability to the 
court, and the court’s finding under such circumstances is as effective as the ver- 
dict of a jury. If there is any substantial evidence upon which to base the find- 
ing, it will not be disturbed. Webber v. Rodgers, 128 Ark. 25, 193 S. W. 87. We 
think the evidence was ample to justify the court in finding for the plaintiff, in the 
sum of $1,000 and interest, and the judgment is affirmed. 


SCOTT v. DONAHUE et al. (WRINKLE, Intervener). (Civ. 5690.) 
District Court of Appeal, First District, Division 2, California. July 10, 1928. 
269 Pacific Reporter 455. 

1. INSURANCE—LOCAL’S SICK BENEFIT FUNDS CONSTITUTE TRUST 
FOR MEMBERS, AND WITHOUT SPECIAL AGREEMENT PARENT 
BODY CANNOT TAKE FUNDS ON LOCAL’S INVOLUNTARY DIS- 
SOLUTION. 

Associations, such as railroad brotherhoods, are not bodies politic or corpora- 
tions, but are mere aggregates of individuals, and all the propertly said to belong to 
such association is in fact the property of its members, and funds acquired by 
association for mutual benefit of its members in case of sickness constitute a trust 
in favor of every member of the association in good standing, and in absence of 
special agreement the parent body cannot successfully claim the funds on involun- 
tary dissolution of local association. 

(For other cases, see Insurance, Dec. Dig. § 697.) 


2. INSURANCE—WHERE CHARTER OR BY-LAW PROVIDES FOR 
HEARING BEFORE LOCAL IS DISSOLVED AND ITS PROPERTY 
FORFEITED, FORFEITURE IS BY CONTRACT AND NOT WITHOUT 
DUE PROCESS. 

Charter of a local beneficial association and by-laws of supreme body constitute 
contract between them and where, by either charter or by-law, adequate provision is 
made for notice of hearing before local lodge is dissolved and its property for- 
feited to supreme body the funds of local are deemed to have been raised in accord- 
ance with contract, and the forfeiture is by contract and not without due process. 

(For other cases, see Insurance, Dec. Dig. § 697.) 


3. INSURANCE—RULE THAT ONE CLAIMING RIGHT TO DEPRIVE 
ANOTHER OF PROPERTY WITHOUT OPPORTUNITY TO DEFEND 
“wae CONSENT APPLIES TO FORFEITURE OF LOCAL’S 

; a 
_ As respects forfeiture of the funds of a local lodge to supreme lodge on its 
dissolution, rule that whoever would claim the right to deprive another of property 
or privilege without giving him an opportunity to defend must show some consent 
to such action applies. 
(For other cases, see Insurance, Dec. Dig. § 697.) 


4. INSURANCE—BURDEN OF PROVING CONTRACT AUTHORIZES 
FORFEITURE OF SUBORDINATE BODY’S FUNDS TO SUPREME 
BODY IS ON ONE ASSERTING IT. 

Burden of proving that contract between supreme order and local lodge of 
beneficial association authorizes forfeiture of funds of subordinate body to su- 
preme body on dissolution of local is on one asserting such authority. 

(For other cases, see Insurance, Dec. Dig. § 697.) 
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5. INSURANCE—REQUIREMENT THAT LOCAL VOLUNTARILY DIS- 
SOLVED SURRENDER EFFECTS TO GRAND LODGE HELD NOT TO 
RELATE TO SICK BENEFIT FUNDS (Civ. Code, § 1442). 

Under Civ. Code, § 1442, provision of railroad brotherhood’s constitution that 
local lodge whose charter has been voluntarily surrendered or reclaimed by presi- 
dent of grand lodge shall deliver to grand lodge its charter, seal, rituals, unwritten 
work, all supplies furnished by grand lodge, and effects of lodge at time of dissolu- 
tion held not, on revocation of local’s charter, to authorize grand lodge to forfeit 
moneys belonging to local as a lodge or funds held by local in trust for its mem- 
bers, such as sick benefits. 

(For other cases, see Insurance, Dec. Dig. § 697.) 


6. INSURANCE—RULE THAT FUNDS RAISED BY LOCAL FOR GEN- 
ERAL PURPOSES OF PARENT ORGANIZATION CANNOT BE DI- 
VERTED HELD INAPPLICABLE TO SICK BENEFIT FUND. 

Rule that funds raised by a local lodge for general purposes of parent or- 
ganization, such as teaching of religion or creed of general body, they constitute a 
trust fund for the purpose for which they were raised, and no number of members 
less than the whole can divert funds to other uses, does not apply to sick benefit 
fund raised for benefit of members of local lodge, but such members in good stand- 
ing at time of its involuntary dissolution, are entitled to their proportionate share 
of such fund. 

(For other cases, see Insurance, Dec. Dig. § 697.) 


Appeal from Superior Court, City and County of San Francisco; John J. Van 
Nostrand, Judge. 

Action by Robert C. Scott, in behalf of himself and all members of San 
Francisco Lodge No. 198 of the Brotherhood of Railroad Trainmen, an unincor- 
porated association, against J. J. Donahue and others, in which J. S. Wrinkle inter- 
vened. Judgment for intervener, and plaintiff appeals. Reversed, with directions. 

See,-also, 269 P. 458. 

George D. Collins, Jr., and J. H. Morris, both of San Francisco, for appellant. 

Gillogley, Crofton & Payne, of San Francisco, for respondent. ’ 

Nourss, J. Plaintiff on behalf on himself and some 200 associates, sued in re- 
plevin to recover four Liberty bonds, the property of the members of the San 
Francisco Lodge Number 198 of the Brotherhood of Railway Trainmen, prior to 
its dissolution. By order of court the parent organization of the Brotherhood of 
of Railway Trainmen was substituted as a party defendant for defendant Donahue, 
who was sued as treasurer of the local lodge, and thereafter one Sully, purporting 
to represent the parent body, filed an answer and cross-complaint and one Wrinkle, 
representing a minority of 48 of the members of Local 198, filed a complaint in in- 
tervention. Before the trial the bonds were deposited in court and the treasurer 
and the bank were discharged from liability. Though the action was commenced as 
a simple suit in replevin, it was in fact tried upon the complaint in intervention, 
which transformed the proceeding into one of equity to establish a trust fund. The 
cause was tried before the court, sitting without a jury, and resulted in a finding 
that the bonds constituted a trust fund for the benefit of the members in good 
standing of the Brotherhood who were formerly members of Local 198. This was 
followed by a judgment that the intervener was entitled to have the bonds as trust 
property for himself and such former members of the local. From this judgment 
the plaintiff has appealed on a typewritten record. 

In the year 1920 Local 198 consisted of about 284 members. At this time dis- 
sension arose because of action taken by the local in opposition to the policy of the 
grand lodge relative to participation in a strike against employing railway concerns. 
Disobedience of the orders of the grand lodge by the local resulted in a revocation 
of the local charter pursuant to the rules and regulations of the parent body. The 
original complaint was filed by appellant on behalf of a large majority of the 
members, while the complaint in intervention was filed on behalf of those minority 
members who supported the action of the grand lodge and who later associated 
with Local No. 947, a new local organized under the sanction of the grand lodge. 

[1] There are certain rules of law which are determinative of the controversy 
aside from any.of the arguments advanced in the respective briefs. “Associations of 
this character Sre not bodies politic or corporations; nor are they recognized by 
the law as persons. They are mere aggregates of individuals called for conven- 
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ience, like partnerships, by a common name. * * * All the property said to 
belong to it is in fact the property of its members and each man’s share of it is his 
own private property and equally protected by the fundamental laws.” Grand 
Grove, etc., v. Garibaldi Grove, 130 Cal. 116, 119, 62 P. 486, 487 (80 Am. St. Rep. 
80). When funds have been acquired by the association for the mutual benefit of 
its members, as to care for the individuals in case of sickness, such funds constitute 
a trust in favor of every member of the association in good standing, and, in ab- 
sence of special agreement, the parent body cannot successfully lay claim to the 
funds upon an involuntary dissolution of the local association. State Council v. 
Emery, 219 Pa. 461, 68 A. 1023, 15 L. R. A. (N. S.) 336, 12 Ann. Cas. 870; Detroit 
Sav. oo v. Haines, 128 Mich. 38, 87 N. W. 66; I. O. O. F., v. Donohue, 91 III. 
App. , 

[2] The rule rests upon the sound base that property may not be taken without 
due process of law. Accordingly, it has been held that where the parent body seeks 
to dissolve a subordinate lodge by its mere fiat and to confiscate the property of 
the latter its action will not be upheld in the courts. Austin v. Searing, 16 N. Y. 
112, 69 Am. Dec. 665; Wicks v. Minihan, 130 N. Y. 232, 29 N. E. 139, 14 L. R. A. 
243; State Council, etc., v. Emery, supra; Merrill Lodge, etc., v. Ellsworth, 78 Cal. 
166, 20 P. 399, 400, 2 L. R. A. 841. Some of the early decisions held that a provis- 
ion in a local charter or in the by-laws of the supreme body making the supreme 
body entitled to the funds of the local lodge on dissolution of the latter was con- 
fiscatory and void as taking property without due process. The later decisions have 
recognized the local charter as a contract between the lodge and the supreme body 
(of which the by-laws of the latter become a part) (Grand Grove, etc. v. Gari- 
baldi Grove, etc., 105 Cal. 219, 224, 38 P. 947), and where, by either charter or 
by-law, adequate provision is made for notice and hearing before the local lodge 
is dissolved and its property forfeited, the funds are then deemed to have been 
raised in accordance with the contract between the parties, and the forfeiture is a 
forfeiture by contract and not without due process (Subsidiary H. Ct. A. O. F. v. 
Pestarino, 41 Cal. App. 712, 714, 183 P. 297; 7 Cor. Jur. p. 114). Where the power 
to thus forfeit the property of a local lodge is given by charter or by-law the for- 
feiture can be effected only “for cause,” and this “implies the existence of the fact 
of good and reasonable cause,” which can be determined only after the lodge has 
been given due notice and a reasonable opportunity to be heard. Bannerman v. 
Boyle, 160 Cal. 197, 206, 116 P. 732; Taboada v. Sociedad Espanola, etc., 191 Cal. 
187, 191, 215: P. 673, 27 A. L. R. 1508; K. K. K. v. Francis, 79 Cal. App. 383, 386, 
249 P. 539; State Council, etc., v. Emery, 219 Pa. 461, 68 A. 1023, 15 L. R. A. (N. S.) 
336, 12 Ann. Cas. 870. 

[3] As applied to the forfeiture of the funds of a local lodge the language of 
Grand Grove, etc. v. Garibaldi Grove, etc., 105 Cal. 224, 225, 38 P. 947, 948, is per- 
tinent: 

“Whoever would claim the right to deprive another of property or privilege, 
without giving him an opportunity to defend the same, must show some consent on 
his part to such action.” 

Here the several pleadings of the parties assume that Local Lodge 198 was duly 
dissolved, it seeming to be the desire of all parties to treat their fraternal relations 
as effectively severed. The assumption of due process is a violent one in view of 
the fact that the charter was revoked by order of the vice president of the supreme 
lodge after a one-day notice to the officers of the local to appear before him and 
show cause why their charter should not be suspended or revoked “for failure to 
conform to the constitution and general rules” of the Brotherhood. All parties, how- 
ever, concede that it was not a voluntary dissolution, although a large majority 
the members of the local desired to discontinue their affiliation with the parent lodge. 
In determining the rights of the parties to the funds in litigation we must, therefore, 
assume that the vice president of the supreme lodge attempted to revoke the local 
charter for misconduct on the part of the members and that, so far as this pro- 
ceeding is concerned, his action was in accord with the constitution and by-laws of 
the Brotherhood. 7 

[4, 5] In view of the well-established rule of law to which we have adverted— 
that the “contract” between the supreme order and the local lodge must authorize 
the forfeiture of the funds of the subordinate body—the burden of proof was upon 
respondent to show such authority. He relies solely on section 43 of the constitu- 
tion of the Brotherhood, which reads in part: 
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“A lodge whose charter has been voluntarily surrendered, or reclaimed by the 
president of the grand lodge, shall be known as a defunct lodge. The president of 
a defunct lodge shall deliver to the grand lodge, within thirty days after the dis- 
solution of the lodge, the charter, seal, rituals, unwritten work, and all other sup- 
ee by the grand lodge, and all effects of the lodge at the time of dis- 
solution.” 

In view of the well-known principle that forfeiturzs are not favored, and that, 
when the right of forfeiture is claimed under contract, the condition involving the 
forfeiture must be strictly interpreted against the party for whose benefit it is 
created (Civ. Code, § 1442), we are unable to find any justification for the claim 
that this fund, which was created as a sick benefit fund for the members of Local 
198, became the property of the grand lodge upon the revocation of the local 
charter. The section of the constitution quoted follows immediately the section 
which covers the whole subject of the suspension and revocation of a local char- 
ter for misconduct, yet in section 43 no mention is made of either suspension o1 re- 
vocation. This section applies only to a case of voluntary surrender of a charter 
and to a charter “reclaimed” by the president of the grand lodge. It specifies the 
lodge properties and regalia which must be turned over to the grand lodge, but 
does not mention the moneys belonging to the lodge as a lodge or the funds held by 
the lodge in trust for its members. We conclude, therefore that the inherent right 
of every member of the lodge to the fund in dispute was not changed by any con- 
tract between the grand lodge and the local. The case is parallel to State Council 
v. Emery, 219 Pa. 461, 68 A. 1023, 15 L. R. A. (N. §.) 336, 12 Ann. Cas. 870, where 
similar language in the constitution of the grand lodge was held not to confer 
upon the grand lodge the right to a sick benefit fund of a local lodge upon dissolu- 
tion of the latter. To the same effect is Detroit Sav. Bank v. Haines, 128 Mich. 38, 
87 N. W. 66; Ind. Order of Foresters v. Donahue, 91 Ill. App. 585; Nat. Circle, etc., 
v. Hines, 88 Conn. 676, 92 A. 401; Wolfe v. L. C. O. of I. A., 233 Pa. 357, 82 A. 499. 

[6] Respondents rely upon the rule that those who remain faithful to the par- 
ent organization are entitled to all the property of the local lodge on dissolution of 
the latter, citing Watson v. Jones, 13 Wall. 679, 20 L. Ed. 666; Nance v. Busby, 91 
Tenn. 303, 18°S. W. 874, 15 L. R. A. 801; Grand Court, etc v. Hodel, 74 Wash. 314, 
133 P. 438, 47 L. R. A. (N. S.) 927; and other cases. The rule, as stated, is too 
general, but, even so, it has no application here. Where funds have been raised by 
a local lodge, or order, for the general purposes of the parent organization, such as 
the teaching of the religion or creed of the general body, they constitute a trust 
fund for the purpose for which they were raised and “no number of the members 
of the order less than the whole could therefore divert the funds to other uses than 
the uses defined in the constitution and laws of the order.” Grand Court, etc., v. 
Hodel, supra. The rule is based upon the sound principle that a trust fund must be 
devoted to the purposes for which it was raised. It has no application to a sick 
benefit fund raised for the benefit of all the members of the local lodge and to 
which all who are in good standing at the time of an involuntary dissolution of the 
local are entitled to their proportionate share. Thus, the judgment herein is error 
in its finding that these funds constituted a trust fund for the benefit of the minority 
members of Local 198 who affiliated with Local 947. The fund was raised for the 
benefit of all members—it was a trust for all and not for any particular number of 
them less than all. 

The trial court found that all the allegations of the complaint were true ex- 
cept the allegation that the action was brought an behalf of the plaintiff and all the 
members formerly belonging to Lodge 198 and at their request. It also found that 
the allegations of the complaint in intervention of Wrinkle on behalf of other mem- 
bers of the local named therein were true. There is no need for a new trial of any 
of the issues involved, but the trial court should appoint a suitable person to take 
possession of and sell the bonds in suit and to distribute the proceeds equally among 
all the former members of Local 198 who were in good standing upon the rolls at 
the time of its dissolution, after deducting therefrom the costs of suit and other 
charges and fees properly chargeable against the trust fund. 

Ccdemens reversed, with directions to proceed as herein indicated. 

We concur: Koford, P. J.; Sturtevant, J. 
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POBERT C. SCOTT, IN BEHALF OF HIMSELF AND ALL MEMBERS OF 
SAN FRANCISCO LODGE NO. 198 OF THE BROTHERHOOD OF RAIL- 
ROAD TRAINMEN, AN UNINCORPORATED ASSOCIATION, PLAIN- 
TIFF AND APPELLANT, v. J. J. DONAHUE, J. D. MURRAY, AND THE 
HUMBOLDT SAVINGS BANK, DEFENDANTS (J. S. WRINKLE, IN- 
TERVENER, RESPONDENT). (Civ. 5690.) 

District Court of Appeal, First District, Division 2, California. July 10, 1928. 
269 Pacific Reporter 458. 

Appeal from Superior Court, City and County of San Francisco; John J. Van 
Nostrand, Judge. 

George D. Collins, Jr., and J. H. Morris, both of San Francisco, for appellant. 

Gillogley, Crofton & Payne, of San Francisco, for respondent. 

Nourse, J. Action in assumpsit to recover $1,500 held by the defendant bank on 
deposit for the members of Local 198, Brotherhood of Railroad Trainmen. Before 
trial the money was deposited in court and is held there, awaiting distribution. A 
complaint in intervention was filed on behalf of a minority of the former members 
of Local 198, and the trial court found that the money was a trust fund for the 
benefit of this minority onlg. 

Upon the authority of Scott v. Donahue (Cal. App.. 269 P. 455, this day de- 
cided, the judgment is reversed, with directions to the trial court to distribute the 
fund as indicated in said opinion. 

We concur: Koford, P. J.; Sturtevant, J. 


SORTITO v. PRUDENTIAL LIFE INS. CO. OF AMERICA. 
Supreme Court of Errors of Connecticut. July 16, 1928. 
142 Atlantic Reporter 808. 

1. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT IN- 

SURED WAS IN SOUND HEALTH AT DATE OF LIFE POLICIES. 

In action on life insurance policies, evidence held to sustain finding of jury 
that insured, who died of tuberculosis, was in sound health at date of policies, 
which was condition precedent to attachment of risk. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—INSURER’S ANSWER PROPERLY MADE _ SPECIFIC 
DENIAL RESPECTING ALLEGATION THAT INSURED FULFILLED 
ALL CONDITIONS OF LIFE POLICY, AND SUCH SPECIFICATION 
LIMITED GENERAL DENIAL. 

Where complaint in action on life insurance policy alleged that insured duly 
fulfilled all conditions of policy, insurer’s answer properly made specific denial of 
condition thereof which insurer intended to controvert, and such specification 
limited by implication the more general terms of general denial. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 


4, INSURANCE—BURDEN HELD ON PLAINTIFF SUING ON LIFE POL- 
ICY TO ESTABLISH BY EVIDENCE OR PRESUMPTIONS, FULFILL- 
MENT OF CONDITIONS NECESSARY TO RECOVERY. 

Where complaint in action on life insurance policy alleged that insured duly 
fulfilled all conditions of policy, and answer made specific denial respecting 
condition of policy which defendant intended to controvert, burden was on 
plaintiff to ultimately establish by requisite amount of proof, consisting of 
affirmative evidence or presumptions of fact, all conditions essential to a 
recovery. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


5. INSURANCE—THOUGH DUTY OF GOING FORWARD WITH PROOF 
RESPECTING INSURED’S HEALTH WAS ON INSURER, BURDEN 
OF PROOF ON ENTIRE CASE WAS ON PLAINTIFF. 

In action on life insurance policy, instruction held sufficiently to state correct 
rule that though under pleadings duty of going forward with specific proof that 
insured was not in sound health at date of policies rested on defendant insurer, 
plaintiff, if he was to recover, must so rebut and overbalance defendant’s evi- 
dence on this point as to establish by preponderance of evidence that insured by 
being in sound health fulfilled this necessary condition precedent. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 
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Maltbie, C. J., dissenting. 

Appeal from Court of Common Pleas, New Haven County; Robert L. 
Munger, Judge. 

Action by John Sortito, administrator, against the Prudential Life Insurance 
Company of America to recover the amount of three policies of life insurance. 
Judgment for plaintiff, and defendant appeals. No error. 

Argued before Wheeler, C. J., and Maltbie, Hinman, Banks, and Yeomans, 


Frederick H. Wiggin and Frank E. Callahan, both of New Haven, for 
appellant. 

David M. Reilly, of New Haven, for appellee. 

Hinman, J. Each of the policies sued upon contained a “prelaminary provi- 
sion” that it shall not take effect if, on the date of the policy, the insured be not 
in sound health, although in such event the premiums paid, if any, shall be 
returned. The policies were dated October 4, 1926. On October 7th the insured, 
Michael Sortito, had a hemorrhage, was found, upon examination by physicians 
to be afflicted with pulmonary tuberculosis, and died therefrom on December 
17, 1926. The principal controversy, upon the trial, related to the issue as to 
whether the insured was in sound health at the date of the policies. The plaintiff 
claimed and offered evidence to prove that his decedent was in sound health at 
and before that date and that the disease which insured manifested soon after 
was a galloping consumption or acute pulmonary tuberculosis, the onset of which 
occurred after the policy date. The defendant contended and offered evidence 
to prove that the deceased had chronic tuberculosis before and at the date of the 
policies. 

The defendant assigns error in the refusal to set aside the verdict as against 
the evidence. This ruling of the trial court was accompanied by a memorandum 
of decision which evinces a thorough and conscientious study and analysis of the 
evidence, and the conclusion reached was that, while the court was of the opinion 
that the verdict should have been for the defendant, the state of the evidence was 
such that fair-minded men might reasonably differ as to the decision to be 
reached upon the contested issue, and that, therefore, under the established rule, 
e verdict of the jury could not be set aside. Schlag v. Paffney, 103 Conn. 683, 
131 A. 420. 


[1] Our own careful examination of the evidence leads us to a like result. 
The defendant depended upon the testimony of three specialists in the treatment 
of tuberculosis, one of whom examined the iftsured about five days after the 
hemorrhage and the other two upon or after his admission to a sanatorium on 
October 18th. Their opinions, based upon such examinations and history obtained 
from the patient, were that, at the date of the policies, he had pulmonary 
tuberculosis of the chronic ulcerative type. The evidence offered by the plaintiff 
as to the duration of the disease was that of the physician, not a specialist, but 
an experienced practitioner, who examined the insured the day after the hgmor- 
rhage, and who was positive in his diagnosis of the disease as acute tuberculosis, 
then of only a few days’ standing, and of the parents and the employer of the 
decedent and several others who saw him frequently, who testified that he had, 
previous to the hemorrhage, no cough, noticeable loss of weight, or other visible 
indication of having been afflicted with tuberculosis. Testimony that he was 
contemplating marriage suggested a legitimate motive for his obtaining insurance 
at the time he did. The short time, but little more than two months, which 
elapsed between the hemorrhage of October 7th and death, may well have lent 
weight to the claim that the disease was acute, and therefore rapid in its progress. 
Especially since no medical examination was made in connection with the 
issuance of the policies, the unexplained failure of the defendant to call as a 
witness its agent who obtained the applications must have been regarded as of 
some significance as to the apparent health of the insured. 


[2] Upon the evidence, we are unable to say that the conclusion imported by 
the verdict as to insured’s state of health at the policy date was one which no jury 
could reasonably reach. In addition, we should give to the ruling of the trial court 
in denying the motion the weight to which it is entitled, and regard the further rule 
that his exercise of legal discretion in so doing is not to be disturbed by us unless it 
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clearly appears that this discretion was abused. State v. Chin Lung, 106.Conn. 701, 
704, 139 A, 91. -There is no error on this ground. 

[3] Several reasons of appeal pertain.to the charge relating to the burden of 
proof upon the issue of sound health. The complaint alleged, in paragraph fifth of 
each count, that Michael Sortito, the insured, “duly fulfilled all the conditions of said 
insurance on his part.” This general allegation covered compliance with the pre- 
liminary requirement’ that he be in sound health at the date of the policies, which 
was a condition precedent to the attaching of the risk. The defendant, in the first 
defense to each count, denied paragraph fifth “more particularly for the reason that 
the preliminary provision * * * was not fulfilled.” A second defense, after 
making the first defense part of it by reference, again quoted the preliminary pro- 
vision, alleged that the insured was not in sound health on the date of the policy, 
and that the defendant had tendered a return of the premiums paid but the plaintiff 
refused to accept them. A third defense made the second defense part of it and then 
alleged that certain answers to questions in the application for insurance were false 
and fraudulent. 

While the allegation in the complaint was general in form, it was equivalent in 
legal effect to a successive series of averments, each referring specifically to one of 
the essential conditions and asserting compliance therewith. The defendant could 
not properly interpose to it and rest upon a general denial unless it intended, in 
good faith, to controvert the presence of all of these conditions. ‘The proper 
method which the defendant followed, is to make a specific denial as to the condition 
which the defendant intends to controvert, and this specification, if accompanying a 
more sweeping denial, is to be considered as limiting, by implication, the more gen- 
eral terms. Hennessy v. Metropolitan Life Ins. Co., 74 Conn. 699, 52 A. 490. 

[4] Upon such a state of the pleadings the burden is upon the plaintiff to ul- 
timately establish each and all of the conditions essential to a recovery, by the re- 
a amount of proof. However, as stated in the case cited (page 705 [52 A. 
492]): 

“It does not follow that affirmative evidence must necessarily be produced by 
the plaintiff to meet a denial, whether such denial be general or specific. There is a 
natural presumption of fact in favor of the truth of solemn acts and declarations of 
one since dead, in entering into a contract of this peculiar description, under which 
a policy has been issued and premiums received.” 


Analogy was there drawn to marine insurance in which, when there is no proof 


either way, seaworthiness is to be presumed. Hoxie v. Home Ins. Co., 32 Conn. 21, 
40, 85 Am. Dec. 240. 


“In the Hennessy Case [74 Conn. 699, 52 A. 490] this court took cognizance of a 
deduction or inference drawn from general experience, and, for purposes of policy 
and convenience in the trial of causes, founded upon it—or rather recognized as 
founded upon it—a rule of law designed to serve the useful purpose of such rules, 
or presumptions as they are more commonly called, in determining the duty of par- 
ties in the production of evidence. In order that this purpose may be accomplished 
it is necessary that the plaintiff be permitted, in the order of his proof, to rest upon 
the presumption, and reserve for rebuttal the substantial portion of his proof, if he 
shall need to use it. In‘this way what would otherwise be an unnecesssarily heavy 
burden upon him, needlessly protracting the trial, is alleviated, and a result in con- 
sonance with justice, policy and convenience achieved.” Vincent v. Mutual Reserve 
Fund Life Asso., 77 Con. 281, 289, 58 A. 963, 966. 


The last-named case (page 287 [58 A. 963]) cites, as further examples of the 
use of presumptions as the basis upon which a party who has the ultimate burden 
of proof may found a prima facie case, the approved practice in criminal causes 
where a defense of insanity is interposed, and in appeals from the probate of wills 
when the mental soundness of the testator is put in issue. The doctrine of res ipsa 
loquitur in negligence cases furnishes a further similar instance. Schiesel v. S. Z. 
Poli Realty Co., 108 Conn. —, 142 A. 812. 


“Because of the practical inconvenience of compelling proof of all the conditions 
precedent in a policy of.insurance, the plaintiff under our rule may, upon proof of 
his interest, the issuance of the policy to him, the loss, and compliance with the 
proofs of loss, rest upon the legal presumption that these conditions are prima facie 
established and the case made out. Thereupon the defendant may offer its proof of 
the several breaches which it may have pleaded, and these the plaintiff may in turn 
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rebut. This burden of proof never shifts. Upon the whole evidence it is where it 
was at the beginning, upon the plaintiff, to prove his compliance with the terms and 
conditions precedent of the policy. The plaintiff sustains this burden 
as to the conditions not specifically put in issue by the defense by proof of his in- 
terest, the issuance of the policy to him, the loss, and his compliance with the proofs 
of loss; as to those put in issue by the defense he sustains the burden by proof as in 
any case.” Benanti v. Delaware Ins. Co., 86 Conn. 15, 18, 84 A. 109, 110 (Ann. Cas, 
1913D, 826). 

The applicability of the above rule as to order of proof does not appear to be 
questioned on this appeal, but the appellant claims that the charge to the jury 
was such as to impose upon the defendant the burden of proving that the insured 
was not in sound health, instead of placing upon the plaintiff the duty of estab- 
lishing by preponderating evidence the health of his decedent at the date of the 
policies. This contention depends largely upon certain selected statements 
which, if segregated from the charge and treated as the trial court’s only 
utterance on the subject, would lend color to a claim of prejudice. But, as often 
occurs, the harmful effect which might be deduced through such a limited 
consideration is found to be dissipated when the charge is examined, as a whole, 
with regard to the instrugtion thereby conveyed to the jury upon the point under 
inquiry. 

As we have seen, the first defense pleaded to each count was a general 
denial with notice of reliance upon breach of the preliminary provision quoted 
therein. The second defense was affirmative—as interposing a basis for proof 
of a new fact—only to the extent of setting up a tender of return of the premiums 
paid, as required upon breach of the preliminary provision; the third, alleging 
fraudulent misrepresentation of material facts, was entirely affirmative. The trial 
court misstated the technical situation by mentioning the second defense as being 
affirmative on the issue of sound health. If, in addition, the charge had been 
such as to impose upon the defendant the burden, incident to an affirmative 
defense, of establishing by the preponderance of evidence that the insured was 
not in sound health, it would have been erroneous and harmful, as such a charge 
was held to be in the Hennessy Case, on which the appellant principally relies. 

[5] Here, however, the jury were instructed, early in the charge, that: 

“The plaintiff is required to prove, by a preponderance of the evidence, all 
the essential and material allegations of his complaint. That burden rests upon 
the plaintiff from beginning to end, and if he does not prove these essential and 
and material allegations by a preponderance of the evidence, the verdict should be 
for the defendant.” 

After the above-mentioned reference to the affirmative defenses, the court 
stated that “the burden of proving these defenses is upon the defendant who 
affirms them”; and it is this statement of which the appellant principally 
complains. But there followed, shortly, the following explanation: 

“When we use this term, ‘burden of proof,’ we use it with reference to the 
party who is burdened with the necessity of proving some affirmative fact 
essential to his case. In this sense the burden of proof does not shift. In the 
progress of the case the necessity of supplying prevailing evidence shifts from 
one side to the other as the evidence on one side or the other preponderates. It 
is obvious this is a matter of sufficiency of proof, not of the burden of proof. 
* ¥* * When we say the burden of proof is on the defendant to establish the 
affirmative defense which he is obliged to do, this in no wise changes the rule that 
~ plaintiff must recover by means of a preponderance of the evidence in his 

avor.” 

Again, in summarizing the instruction on this point, the court said: 


“If you * * * find that upon the whole case the evidence offered by the 
plaintiff has not been, in the opinion of the jury, of sufficient weight to prepond- 
erate over the evidence of the defendant, bearing in mind, as I said in 
the beginning, that the verdict should be for the plaintiff if you find that, 
upon the whole case, he has proven by a fair preponderance of the evidence the 
essential and material allegations of his complaint, including * * * the allega- 
tion that he did fulfill all the conditions of the insurance as specified by him,” 
—which conditions had already been explained as including that the insured was 
in sound health on the date when the policies were issued. 
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Surveying the entire charge upon the subject of burden of proof, we conclude 
that it was adapted to convey to the jury an accurate conception of the legal 
situation and the resulting rule, viz., that while the duty of going forward with 
specific proof as to the decedent’s condition of health rested upon the defendant, 
the plaintiff was and remained under the obligation, if he was to recover, to so 
rebut and overbalance the defendant’s evidence on this point as to establish, by a 
preponderance of the evidence, that the decedent, by being in sound health, 
fulfilled this necessary condition precedent. : 

The exclusion of a question addressed to decedent’s mother on cross- 
examination is the subject of the remaining reason of appeal. On the record, the 
objection that it was not germane to the direct examination was well taken. The 
further claim, now urged, that it was admissible to affect the credibility of the 
witness, comes too late. Had it been seasonably made and overruled, the ruling 
by itself, would not have been of sufficient materiality to justify a new trial. 

There is no error. 

Maltbie, J. (dissenting). I am not able to agree with the decision in so far 
as it sustains the denial of the motion to set the verdict aside. The verdict can 
be upheld only upon the basis of the testimony of the deceased’s own physician 
and of lay witnesses. The policy was issued on October 4th. The deceased 
consulted his physician on October 7th, or at latest October 8th, and told him he 
had had a slight hemorrhage the night before—that is, two or at most three days 
after the policy was issued. The physician, when asked as to the onset of the 
disease with reference to the date of the hemorrhage, said it probably had existed 
“a few days” before; and later he testified: “Probably he became infected with 
this (disease) a few days before the manifestation of the symptoms.” It does 
not seem to me that this testimony affords a reasonable basis for a conclusion by 
the jury that the disease had not existed three days before the hemorrhage. The 
evidence of the lay witnesses adds nothing, because it merely goes to the fact 
that, as far as they knew, he had manifested no symptoms of the disease before 
the hemorrhage. That, in view of the physician’s testimony I have quoted, 
could not be taken to mean that he did not have it “a few days” before that 
occurrence, when it did manifest itself. 

Wheeler, C. J., and Banks and Yeomans, JJ., concur. 


POTTER v. PRUDENTIAL INS. CO. 
Supreme Court of Errors of Connecticut. July 27, 1928. 
Dissenting Opinion Received Sept. 12, 1928. 

142 Atlantic Reporter 891. 

5. INSURANCE—CONCLUSION THAT PLAINTIFF MADE DILIGENT 
SEARCH FOR INSURED HUSBAND, CLAIMED DEAD BY OVER 7 
YEARS’ UNEXPLAINED ABSENCE, HELD NOT ERRONEOUS, AS 
MATTER OF LAW, UNDER EVIDENCE. 


In action to recover on policy insuring life of plaintiff’s husband, claimed 
dead by unexplained absence of 7 years, conclusion of trial court that plaintiff 
made diligent search and inquiry to locate insured was not so unreasonable 
as to be erroneous, as matter of law, under evidence showing inquiry by plaintiff. 

(For other cases, see Insurance, Dec. Dig.§ 668[11].) 

Maltibie, J., dissenting. 

Appeal from Court of Common Pleas, New Haven County; Harry J. 
Beardsley, Judge. 

Action by Elizabeth Potter against the Prudential Insurance Company to 
recover on an insurance policy on the life of William H. Potter. Judgment for 
plaintiff, and defendant appeals. Error in part, and judgment directed. 

Argued before Wheeler, C. J., and Maltbie, Hinman, Banks, and Yeomans, 


William B. Fitzgerald and Ulysses G. Church, both of Waterbury, for 
appellant. p 

Andrew D. Dawson, of Waterbury, for appellee. 

Wueeter, C. J. The plaintiff, the beneficiary under an insurance policy on 
the life of her first husband, seeks to recover on the policy. From the judgment 
in favor of the plaintiff, defendant appeals. The errors assigned upon the appeal 
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of the defendant, aside from those relating to the correction of the finding, 
concern the holding of the trial court that the plaintiff had satisfactorily proven 
that the assured was dead, and had failed to meet the defendant’s special defense, 
that the action upon the policy did not accrue within 6 years next before the 
commencement oi this action, by establishing that the defendant had acknowl- 
edged the existence of the obligation on the policy within the 6 years’ period. 
The correction of the finding in substantial accordance with the defendant’s 
claims in a number of particulars should be allowed as follows: 

Paragraph 37 should be corrected by striking out “24 years,” and inserting 
“upwards of 2 years,’ and adding to the paragraph: 

“The defendant offered no evidence in support of its amended answer and 
special defense filed June 2, 1927, nearly six months after it had completed its 
‘careful investigation’ of the disappearance of the insured.” 

Paragraph 11 should be corrected to read: 

“The defendant insurance company endeavored to get information of the 
insured through the Knights of Pythias and American Mechanics of which the 
insured was a member.” 

How extensive the investigation of these organizations was the evidence does 
not disclose. All that appeared in evidence was that the insurance company 
sought through them to ascertain whether the assured was living and at the 
request of the insurance company these organizations made inquiries of the 
relatives of the insured as to their knowledge of his whereabouts. 

The plaintiff made no inquiries of these organizations as to the whereabouts 
of the insured or requested them to make an investigation as to this. 

Paragraph 13 should be corrected by striking out, “of his friends,” and 
inserting, “of a husband and wife who were his only intimate friends.” 

Paragraph 15 should be corrected by striking out, “or business friends.” 
There should be added to the finding: 

“Plaintiff made no inquiries of her husband’s former fellow. employees in 
Waterbury with whom he had worked several years, or those in Derby and Jersey 
City with whom he had worked a few months; nor did she maketinquiry of the 
police department in Waterbury or Dayton, or of the board of health in Dayton.” 

Other corrections claimed are not of substantial merit. The case can, we 
think, be fairly disposed of upon the finding thus corrected without ordering a 
new trial on account of the corrections made. 

When these corrections are made we have this case: Potter the insured 
lived on amicable and affectionate terms with his wife and with his parents. He 
had a boy 2% years old. He was a healthy, sober, and industrious man of good 
habits, providing for his family as his means permitted, and having no financial 
troubles. He was a machinist by trade and could not get work. He saw an 
advertisement which represented that mechanics were needed in Dayton, Ohio. 
He determined to go there, and with $50 in pocket, on August 3, 1909, started 
for Dayton, Ohio, his wife parting with him at the train. He had promised to 
send her money when he got work. Upon his arrival in Dayton he sent her a 
postal giving address, “Hotel Chrystal, 125th Street, Dayton, Ohio.” This was 

’ the only communication she had from him and none of his near relatives have 
heard from him since. She wrote him a number of times between August 3, 1909, 
and May 2, 1910, but none of her letters were answered. On or about May 2, 1910, 
she wrote him at the address given her on the card and requested that it be 
advertised by the postmaster. It was returned to her unopened, with indorse- 
ments on envelope of various places where the post office authorities had 
attempted to locate Mr. Potter. Her husband had been in the Navy prior to his 
marriage. She tried to locate him through the Navy Department, but found 
that he had not enlisted in the Navy or in the Army. She inquired of the 
members of her husband’s family and through his most intimate friends of his 
whereabouts. Upon her demand upon the defendant for the payment of the 
insurance, the company requested that she fill out a detailed dissappearance 
questionnaire concerning the case. She furnished, at its request, all the informa- 
tion she had. The company replied that it was making inquiries and upon their 
completion promised to further inform the plaintiff. Three months later the 
company wrote that it had not yet quite completed its investigation and repeated 
this in a number of other letters extending over a further period of nearly 2 
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years and its last letter said they had made careful investigation of the case, but 
had not obtained information warranting it in believing the death of the assured 
occurred prior to the expiration of the policy. 

The defendant now complains of the inadequacy of the plaintiff’s investigation. 
Her inquiry of the fraternal associations would have been fruitless. The 
defendant made such inquiry and offers no proof of the result of its efforts. 

{1] Defendant also complains because plaintiff failed to inquire of the 
police departments of Waterbury and Dayton or of the health department of 
Dayton. The failure of the defendant to offer proof of the results of its “careful 
investigation” justifies the inference that it developed no facts tending to indicate 
that the insured was still alive. These circumstances indicate how futile it would 
have been for the plaintiff to have investigated at these sources, either prior to 
this action, or at the present time. 

[2-4] In its memorandum of decision the court held that the presumption of 
the death of William H. Potter arose under our statute as of June 10, 1910, the 
time the letter of May 2, 1910, was returned unopened to the plaintiff by the 
postmaster at Dayton, Ohio. It is evident the court was referring to General 
Statutes, § 4976, which provides that “any person who shall have been absent 
from his home and unheard of for a period of seven or more years shall be 
presumed to be dead” for purposes of administration of his estate. There is a 
public interest involved in the administration of the estate of a deceased which 
is not involved in questions affecting the determination of actions upon his 
contracts. This statute was passed to meet this public interest. It does not have 
any large, much less conclusive, significance in determining the question whethér 
this assured is to be now presumed to be dead. That is to be determined by the 
rule of our common law. The rule as generally stated is that a presumption of 
death arises from an unexplained absence of 7 years. This is not a presumption 
of law signifying “that which may be assumed without proof, or taken for 
granted,” and that which “is asserted as a self-evident result of human reason 
and experience” (Ward v. Metropolitan Life Ins. Co., 66 Conn. 227, 238, 33 A. 902, 
904 [50 Am. St. Rep. 80]), but a rule of reasoning, as Professor Thayer states in 
his Preliminary Treatise on Evidence, p. 319 et seq. It is an inference from the 
fact of the absence of 7 years or more taken in connection with all the circum- 
stances showing that, although diligent investigation has been made by the 
person seeking to prove the fact of death, the fact of the absence remains “un- 
explained.” The inference must reasonably follow from the fact of absence and the 
circumstances of diligent investigation that death is the probable reason for the 
absence. The burden of proving that the absence is “unexplained” for this period 
is upon the person seeking to prove the fact of death, and, unless diligent efforts 
have been made to find the absent one, his absence cannot be held to be “unex- 
plained.” We have not heretofore had occasion to formulate this rule of reason- 
ing. That which we have adopted is supported, we believe, by the larger number 
of the courts of this country and upon what we conceive to be the better reason. 
“He who relies upon an unexplained absence during 7 years must prove it, and 
he must prove more than the mere fact of absence during that period. He must 
also produce evidence to justify the inference that death is the probable reason 
why nothing is known about the missing person.” Fuller v. New York Life Ins. 
Co. (C. C. A.) 199 F. 897, 898; Modern Woodmen v. Gerdom, 72 Kan. 391, 394. 
82 B. 1100, 2 L. R. A. (N. S.) 809, 7 Ann. Cas. 570; Policemen’s Benevolent Ass’n 
v. Ryce, 213 Ill. 9, 17, 72 N. E. 764, 104 Am. St. Rep. 190; Doe d. France v. 
Andrews, 15 Adolphus and Ellis, N. S. Q. B. 756; Matter of Wagener, 143 App. 
Div. 286. 287, 128 N. Y. S. 164; 17 C J. pp. 1167-1175. 

[5, 6] We cannot hold under these circumstances that the conclusion of the 
trial court that the plaintiff, at the time the insured left Waterbury, and ever 
since, has made diligent search and inquiry to locate him, is so unreasonable, in 
the light of the circumstances and facts found, as to be erroneous as a matter 
of law. It is, we think, an inference of fact, not unreasonably drawn. The 
character. disposition, habits, and family relations of the assured, his condition of 
health, his freedom from debt, and his capacity to earn a living, all tend to 
indicate that such a man would not, if living, permanently alienate himself from 
a happy home life, with a loved wife and young son. Nearly 20 years has elapsed 
and he has not been heard from. The defendant has made careful investigation 
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and cannot find him. The plaintiff has made some investigation and under the 
circumstances of this case a reasonable one. From all of these facts, the unex- 
plained absence for this long period of time, with the investigation made, leads 
fairly to the inference that the assured is dead; otherwise, it is probable a man of 
the character and characteristics and relationships of the insured would long 
since have been in communication with and have returned to the wife and boy to 
whom he was attached. 

[7] We now take up the special defense of the statute of limitations. The 
policy provided for an extended insurance of the $2,000 policy for 7 years and 
198 days from May 7, 1910; that is, the extension carried the policy to November 
21,1917. Since the inference of the death of William H. Potter became conclusive 
on June 10, 1917, as the trial court found, the right of action accrued within 6 
years before the commencement of this action and the plaintiff has lost her 
remedy, unless the defendant, within 6 years prior to the commencement of this 
action, has so acknowledged its liability to pay the insurance as to justify the 
inference of a promise to pay it. 

[8] On December 24, 1924, the attorney for the plaintiff wrote the defendant 
that its actuary on June 10, 1910, had informed her that the policy would be 
extended to November 21, 1917, and recently that its insurance agent informed 
her that the defendant was liable to pay $2,000 on the policy, since Mr. Potter, 
not having been heard of for 7 years, was presumed to be dead, which presumed 
death took place during the continuance of the policy. The letter continued: 

“T * * * would appreciate it if you would forward to me the necessary 
weet to be filed by Mrs. Booth (the plaintiff) to obtain payment under this 
policy.” . 

The manager of defendant acknowledged receipt of this letter and advised 
“the case is receiving attention.” On January 7, 1925, it further replied that the 
policy was paid up to May 7, 1910, and that the extended insurance period under 
the policy expired November 21, 1917, and that the policy was payable upon 
receipt of proof of death of the insured prior to the date of expiry of the extended 
insurance period. The company inclosed a form in a disappearance case covering 
inquiries which would, when answered, give a full history of the case, and 
promised that upon receipt of this form, complete and sworn to, together with 
any letters or other evidence of any efforts made to locate the insured, the facts 
would then be given further consideration. The letter of the attorney must be 
construed as a demand for payment of the policy and a request for the necessary 
proofs of loss forms. The plaintiff’s attorney, on February 3, 1925, forwarded 
the form properly filled in with a photograph of the insured, and the envelope 
addressed to the insured, and showing that it was advertised in Dayton, May 16, 
1910, and renewed his demand for prompt payment. On February 11, 1925, 
defendant returned the envelope and photograph and renewed its statement that 
the policy was payable for its full amount only upon receipt of proof of death. 
The attorney wrote the defendant nine other letters, renewing his demand, and 
reiterating his client’s legal position. To these letters the defendant made formal 
reply, saying it had not yet completed its investigation, and in its letter of 
November 16, 1925, saying it had obtained little information that would lead it to 
believe that death had occurred, but that it expected to complete its investigation 
at an early date, when it would further inform the attorney. The plaintiff, 
through new counsel, on January 25, 1927, wrote defendant she would bring suit 
to enforce payment of the amount due under the policy, unless an adjustment of 
the claim was made within 10 days. Defendant replied on February 2, 1927, 
promising to write further concerning the matter in a few days. On February 
10, 1927, defendant wrote that: 

“The evidence before us does not warrant the belief that his absence would 
raise the question of the presumption of death, and unless it can be proved that 
he died before November 4, 1917, we cannot make payment.” 

[9-14] Throughout the period of over 2 years, during which time repeated 
demands had been made upon it for the payment of this policy, the defendant at 
no time repudiated its liability under this policy, but made its promise of payment 
conditional only upon proof of the death of the assured prior to the date of 
expiry of the extended insurance. At no time did the defendant express its 
purpose to avail itself of the protection of the statute of limitations. When the 
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demand was made, it was the defendant’s privilege to repudiate its liability on 
this policy. If it did not do so, its silence would be evidential of the existence of 
the debt. It did acknowledge its liability, but it qualified the legal obligation 
which would have arisen from its acknowledgment by its conditional promise to 
pay. A general acknowledgment of an indebtedness is sufficient to remove the 
bar of the statute. The determination of whether a sufficient acknowledgment 
has been made depends upon proof that the defendant has by an express or 
implied recognition of the debt voluntarily renounced the protection of the statute. 
The receipt of a letter inclosing an account due and requesting information of 
one whether he found it correct, replied to by the debtor, that he regretted his 
inability to pay, is in law an implied recognition of the debt. So a general 
acknowledgment may be inferred from acquiescence as well as from silence, as 
where the existence of the debt has been asserted in the debtor’s presence and 
he did not contradict the assertion. De Forest v. Hunt, 8 Conn. 179, 184; Lord v. 
Harvey, 3 Conn. 370, 372. Whether the defendant had in this correspondence, 
irrespective of its conditional promise to pay, made in law an acknowledgment of 
this debt, it is not necessary to determine. The acknowledgment does not itself 
fevive the debt, but out of it the law raises or implies a promise to pay. The 
debtor may annex a qualification or condition to the acknowledgment and it 
becomes a conditional acknowledgment, or to the promise and it becomes a 
conditional promise. Necessarily the revival of the debt can only become effective 
when this condition has been fulfilled. When the condition upon which the 
acknowledgment was made has been fulfilled, the law will imply the promise 
and revive this debt. And when the condition upon which the promise was made 
has been fulfilled, the law will revive the debt. Wetzell v. Bussard, 11 Wheat. 
(U. S.) 309, 6 L. Ed. 481; Weston v. Hodgkins, 136 Mass. 326; Mowbray v. 
Appleby, 80 L. T. 805; Hart v. Prendergast, 14 M. & W. 741; Wood on Limita- 
tions (4th Ed.) § 77. 


[15-17] The correspondence between plaintiff and defendant to which we have 
referred discloses that the defendant did expressly promise to pay this policy, but 
made its promise conditional upon proof of the death of the insured within the 
period of the extended insurance under the policy. The obligation under the 
policy was unenforceable, because the action had not been brought within the 6 
years subsequent to the death of the insured. It was optional with the company 
to attach the condition to its promise to pay which it did. It was obligatory upon 
the plaintiff to meet the condition imposed by the company. Until she had done 
this the debt under the policy would not be revived. When she had fulfilled this 
condition, the law revived this debt from the date of the death of the insured. 
The company’s obligation arose when the proof of the fact of death was made, 
and the proofs of loss made, which was on February 4, 1925. The sending to the 
company of the questionnaire, coupled with the failure of the company to request 
more, was a practical compliance with the policy requirement for proofs of loss. 
The promise to pay, upon proof of death, was given within a period of less than 
2% years of the bringing of this action. The debt which was on June 10, 1923, 
barred by statute was revived by the proof of the death made as of this date. 

[18] The plaintiff is entitled to recover $2,000, with interest from February 
4, 1925, the date when the proof of loss was mcie. The judgment first rendered 
on October 18, 1927, was for $2,000, with interest from June 10, 1910. Subsequently, 
on February 24, 1928, the court reopened the judgment and rendered judgment 
for $2,000, with interest from June 10, 1917. The court was then, as plaintiff 
claims on her appeal, without power to render this judgment at a later term 
than that at which the judgment of October 18, 1927, was rendered; the court 
having control over its judgments only during the term in which they are 
rendered, to correct judicial, in distinction from clerical, errors. General Statutes, 
§5524, as amended by Public Acts of 1927, c. 39; General Statutes, §6; Hall v. 
Paine, 47 Conn. 429; Corbett v. Matz, 72 Conn. 610, 613, 45 A. 494, 48 L. R. A. 


217; Goldreyer v. Cronan, 76 Conn. 113, 115, 55 A. 594; Brown v. Clark, 81 Conn. 
562, 567, 71 A. 727. 


There is error upon both appeals. The judgment bearing date February 28, 
1928, for $3,242, is set aside; the judgment bearing date October 18, 1927, for 
083, is set aside and the court of cagmmon pleas for New Haven county at 
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Waterbury is directed to enter its judgment in favor of plaintiff as of October 18, 
1927, for $2,325.33 damages and her costs. 

Hinman, Banks, and Yoemans, JJ., concur. 

Maltbie, J. (dissenting). I trust the majority opinion will not be read as 
suggesting that the so-called presumption of death fixes the time of death as at 
the end of the 7-year period. Under the circumstances stated in the opinion, the 
fact of death may be established, but, as I understand the law, not its date; that 
must be fixed by a further inference, to be drawn from those circumstances or 
others in evidence. Davie v. Briggs, 97 U. S. 628, 634, 24 L. Ed. 1086; Hancock vy. 
American Life Ins. Co., 62 Mo. 26, 30; Nepean v. Doe d. Knight, 2 M. & W. 893, 
912; In re Phene’s Trust, L. R. 5 Ch. App. 139; In re Rhodes, L. R. 36 Ch. Div. 
586, 589. For that reason the presumption has little value as determining the 
right to recovery upon an insurance policy running for a limited period. In re 
Crauford’s Settlements Trust, 2 T. L. R. 492. 

Nor can I read the correspondence between the attorneys for the plaintiff and 
the defendant as containing any express promise to pay the policy, even condi- 
tional, though that might well be held to be the effect of the correspondence, 
And I have considerable doubts whether the statute of limitations began to run 
from the death of the insured. The policy was by its terms payable “immediately 
upon acceptance of satisfactory proof of the death of the insured during the 
continuance of the policy.” As no time for making such proof was designated, a 
reasonable time would be implied, and the statute of limitations might well be 
deemed not to begin to run until the lapse of that time. Spratley v. Mutual 
Benefit Life Ins. Co., 11 Bush (74 Ky.) 433. And see 1 Wood on Limitations 
(4th Ed.) § 119. 

But this question was not presented by counsel, and perhaps may fairly 
be regarded as not in the case, in view of the fact that the policy expired on 
November 21, 1917, that no recovery could be had unless the death of the in- 
sured occurred on or before that date, and that the action was not begun un- 
til 1927. It is, however, difficult for me to see how the statute is involved in 
any way. The correspondence between the attorneys for the plaintiff and the 
defendant certainly had the effect of waiving the implied condition that proofs 
of death should be made within a reasonable time and extended the period for 
such proofs at least down to the final letter of the company, written February 
10, 1927. I agree that the answers to the questionnaire submitted by the company 
was all the proof of death which under the circumstances could reasonably be 
made, and that document was received by it in February, 1925. The cause of 
action could hardly be deemed to have accrued before that time. 

My dissent from the conclusion reached in the majority opinion is upon the 
ground that, as I view the case, it cannot be reasonably held that any diligent 
search was made for the insured after his disappearance. The plaintiff last heard 
from him after his arrival in Dayton, in August, 1909, by means of a post card, 
which gave as his address a certain hotel there. Thereafter, until she began her 
attempt to recover upon the policy in December, 1924, all she did was to inquire 
of his relatives and her own, all of whom lived in Connecticut, and of one friend 
of the family, to write to the Navy Department to ask if he had enlisted, and, in 
May, 1910, to write him at the address he had given her in Dayton, requesting 
that the letter, if unclaimed, be there advertised, which was done without result. 
All further inquiry made came after, and as a result of, her demand upon the 
company for the payment of the policy, which was made in December, 1924, 
15 years after the disappearance of the insured. Obviously the advertising of the 
letter in Dayton, without result, could mean, at most, only that the insured was 
not in Dayton in May, 1910. She neglected the natural and obvigus step of 
writing to the hotel in Dayton, which he had given as his address, and to the 
factory where he had intended to seek employment, asking what was known of 
his stay there, and of seeking the services of the authorities of that city in 
attempting to locate him. It is quite possible that, had she done these things 
within a reasonable time, she would have received information which would have 
given a clew as to what became of him after he wrote the post card. 
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STRINGFELLOW et al. v. ALEXANDER et al. 
Supreme Court of Florida, Division A. June 13, 1928. 
117 Southern Reporter 899. 

(Syllabus by the Court.) 

INSURANCE—ASSURED, HAVING DESIGNATED BENEFICIARY WITH 
INSURABLE INTEREST, CANNOT CHANGE BENEFICIARY WITH- 
OUT CONSENT, UNLESS POLICY CLAUSE PERMITS. 

When one takes out life insurance upon his own life and designates a person 
who has an insurable interest in his life as the beneficiary, the assured may not 
change the beneficiary named without his or her consent, unless there exists a 
clause in the policy of insurance permitting it. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Circuit Court, Volusia County; J. J. Dickinson, Judge. 

Action by J. E. Alexander and others against William A. Stringfellow, Claire 
Stringfellow, and another. Decree for plaintiffs, and defendants named appeal. 
Reversed. 

Robert H. Anderson, of Jacksonville, for appellants. 

Scarlett, Jordan, Futch & Fielding, of De Land, for appellees. 

Exuuis, C. J. In October, 1922, there were in existence two life insurance pol- 
icies—one issued by Travelers’ Insurance Company on the life of J. E. Alex- 
ander in the sum of $5,000 payable to Frances S. Alexander and dated March 
9, 1896; the other issued by Woodmen of the World on the life of J. E. Alex- 
ander in the sum of $2,000 payable to Frances S. Alexander and dated August 
28, 1908. 

Frances §S. Alexander was the mother of J. E. Alexander. She departed 
this life some time after the 24th day of October, 1922. On the last-mentioned 
date J. E. Alexander, by a written instrument under seal, “transferred and as- 
signed to Volusia County Bank & Trust Company, De Land, Fla., the proceeds” 
of the aforementioned insurance policies. ‘The instrument is set out here in full. 
It is as follows: 

“Know all men by these presents that I, J. E. Alexander, of De Land, Vo- 
lusia county, Florida, have in consideration of the sum of one dollar and other 
good and valuable considerations, transferred, assigned, and set thereunto the 
Volusia County Bank & Trust Company the proceeds of the following described 
policies of insurance as the same shall become payable to me or to my estate: 
Policy 87104 issued by the Travelers’ Insurance Company, $5,000.00 on the life of 
J. E. Alexander, dated March 9, 1896, payable to Frances S. Alexander. Pol- 
icy No. 13287 issued by Woodmen of the World, $2,000.00 on the life of J. E. 
Alexander, dated August 28, 1908, payable to Frances S. Alexander. To have 
and to hold the proceeds of said described insurance policies in trust for my 
mother, Frances S. Alexander, and, in the event of her death if I should sur- 
vive her, the same to be paid to my niece, Claire Stringfellow, and nephews, Willie 
Stringfellow and Francis Stringfellow. 
~ “In testimony whereof I set my hand and seal this 24th day of October, A. 

. 1922, 
“J. E. Alexander. [Seal.] 

“J. E. Peacock. 

“Robt. H. Anderson. 

“State of Florida, Volusia County. 

“Before the subscriber personally appeared J. E. Alexander, to me well known 
to be the individual described in and who executed the foregoing instrument, and 
acknowledged and declared that he did execute the same for the uses and pur- 
poses therein expressed. 

“In testimony whereof, I have hereunto set my hand and affixed my official 
seal, this 24th day of October, A. D. 1922. 

“J. E. Peacock, Notary Public. 

“[Seal.] My commission expires April 11, 1925.” 

In August, 1924, J. E. Alexander exhibited his petition in the circuit court 
for Volusia county for a reformation and cancellation of the assignment and 
named as respondents his niece, Claire Stringfellow, and his nephews, Willie 
Stringfellow and Francis Stringfellow, minor son of Robert L. Stringfellow, 
through the latter as guardian. 
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The substance of the petition was that the scrivener in preparing the assign- 
ment made an error, in that the assignment provided that the proceeds of the 
policies should be held in trust for the petitioner’s mother, “and, in the event 
of her death, if I (petitioner) should survive her, the same to be paid to my 
niece, Claire Stringfellow, and nephews, Willie Stringfellow and Francis String- 
fellow,” whereas it was petitioner’s purpose that the phrase, “in the event of 
her death, if I should survive her,” should have read as follows: “In the event 
of her death, if I should not survive her.” It is alleged that he intended to pro- 
vide for his niece and nephews in the matter of the disposition of the proceeds 
of the policies only in the event that his mother should survive him, that the as- 
signment was made without valuable consideration, and that petitioner intended to 
reserve for himself the right to “borrow as against said policies, and to further 
assign the same, and to do with them as he might desire, in the event that his 
mother, the said Frances S. Alexander, should not survive him.” 

Demurrers were interposed to the “petition” by Claire Stringfellow and Willie 
Stringfellow, and the bank answered that it was without ‘any knowledge of the 
facts alleged except that the assignment was executed by the petitioner and de- 
livered to the bank. A decree pro confesso was entered against Francis String- 
fellow through his guardian. The demurrers were overruled, and the two String- 
fellows appealed. 

The conclusion of the court-is that the chancellor erred in overruling the 
demurrers which should have been sustained. 

The assignment of the proceeds of the policies as the same was prepared 
and delivered to the bank amounted merely to the designation of another bene- 
ficiary in the event the mother should not survive the insured. 

In that the petitioner was within his rights. He merely named other bene- 
ficiaries in the event the first-named beneficiary should pre-decease the assured. 
If the assignment had been made in the form according to which he now asks 
that it be drafted, he would merely have attempted to change the beneficiary 
named in the policies without obtaining the original beneficiary’s consent. 

In other words, the petitioner took out.insurance upon his life and named 
his mother beneficiary. In the event of petitioner’s death, the mother would be 
entitled to the proceeds of the policies. He then thought that, in the event his 
mother should predecease him, he would like the proceeds in the event of his 
death to go to his nephews and niece, so he executed the trust assignment. Now 
he says that he desired, in case he had died before his mother, the proceeds to 
go to his nephews and niece. The effect of the assignment would have been to 
substitute the nephews and niece for his mother as beneficiary, and that with- 
out her consent. 

In view of the uncertainty of all life, the assured commendably made pro- 
vision for his mother against the event of his death before hers and named her 
as beneficiary. This gave her, who had an insurable interest in his life, an in- 
terest both in the contract, and in the event of his prior death, to the proceeds 
of the policies. In the absence of any showing of the existence of clauses in the 
policies authorizing the assured to change the beneficiary named he would not be 
permitted to do so without the consent of the beneficiary. 

The assignment as originally prepared was valid. See New York Mutual 
Life Insurance Co. v. Hagerman, 19 Colo. App. 33, 72 P. 889; Burton v. Burton, 
56 App. Div. 1, 67 N. Y. S. 338; New York Mutual Life Ins. Co. v. Armstrong, 
li7 U.S, 591, 6.8. Ct. 874, 29-1. Ed... 997. 


As it is desired to be amended, it would be invalid as being made without the 
consent of the insured who was living when it was made. Drake v. Stone, 58 Ala. 
133; Griffith v. New York Life Ins. Co., 101 Cal. 627, 36 P. 113, 40 Am. St. Rep. 
96; New York Mutual Life Insurance Co. v. Hagerman, supra; Lemon v. Phe- 
nix Mutual Life Ins. Co., 38 Conn. 294; Glanz v. Gloeckler, 104 Ill. 573, 44 Am. 
Rep. 94; Weisert v. Muehl, 81 Ky. 336; Laughlin v. Norcross, 97 Me. 33, 53 A. 
834; Garner v. Germania Life Ins. Co., 110 N. Y. 266, 18 N. E. 130,1 L. R.A. 
256; Central Bank of Washington v. Hume, 128 U. S. 195, 9 S. Ct. 41, 32 L. 
Ed. 370; Penn. Mutual Life Ins. Co. v. Norcross, 163 Ind. 379, 72 N. E. 132. 

We do not decide the question which under different circumstances might be 
presented as to the effect of the assignment upon persons who might inherit the 
proceeds of the policies from Mrs. Alexander as her heirs. She having a vested 
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interest in the policies and the proceeds to be paid thereunder from the moment 
they were issued, the question might be appropriately raised of the validity of 
the first assignment even in so far as it sought to divert the proceeds of the pol- 
icies from those who would inherit from Mrs. Alexander. The question is not 
presented, and is not therefore necessary to be determined. 

The chancellor erred, and the orders overruling the demurrers to the pe- 
tition are reversed. 

Strumm and Brown, JJ., concur. 

Whitfield, P. J., and Terrell and Buford, J., concur in the opinion and 
judgment. 


LIFE AND CASUALTY ser ge TENNESSEE v. BURKETT. 
(No. 1 .) 
Court of Appeals of Georgia, Division No. 1. July 10, 1928. 
Southeastern Reporter 29 
(Syllabus by the Court.) 


1. INSURANCE—PETITION ON LIFE POLICY HELD NOT DEMUR- 
RABLE ON GROUND THAT NO COPY OF APPLICATION FOR IN- 
SURANCE AND ANSWERS OF INSURED TO MEDICAL EXAMINER 
WAS ATTACHED; PETITION ON LIFE POLICY HELD NOT DE- 
MURRABLE ON GROUND THAT NOTICE TO PRODUCE FAILED 
TO DESCRIBE WITH SUFFICIENT DEFINITENESS RECEIPTS CON- 
NECTED WITH POLICY; OVERRULING OF MOTION TO DISMISS 
NOTICE TO PRODUCE BECAUSE NOTICE WAS CONTAINED IN 
PETITION ON LIFE POLICY HELD PROPER (CIV. CODE 1910, §§ 5541, 
5837, et seq.) 

“In suits to recover money on an insurance policy it shall not be necessary to 
attach a copy of what may be written or printed upon the policy, except what ap- 
pears upon the face or in the body of the policy.” Civil Code 1910, § 5541. The 
foregoing provision of law was met in this case, and there is no merit in the de- 
murrer on the ground that no copy of the application for insurance and of the 
answers of the insured to the medical examiner was attached to the petition as 
exhibits. 

(a) There was no reversible error in overruling the demurrer on the ground 
that the notice to produce fails to describe with sufficient definiteness the receipts 
and other papers connected with the policy of insurance. 

(b) There was no merit in the motion to dismiss the notice to produce be- 
cause it was contained in the petition. 


(For other cases, see Insurance, Dec. Dig. § 629[1], 631.) 


2. WITNESSES—FEMALE WITNESSES PRODUCING BIBLE AND BIRTH 
RECORD UNDER SUBPOENA DUCES TECUM IN SUIT ON LIFE 
POLICY COULD NOT BE COMPELLED TO TESTIFY REGARDING 
OTHER MATTERS. 

There having been no attempt to procure the testimony of the female witness 
by interrogatories, and no sufficient reason shown why she should be compelled 
to appear in court and testify at length, the court did not err in declining to permit 
counsel to examine her as to matters not connected with the family Bible and 
the birth record contained therein; the witness having produced the said Bible 
under a subpoena duces tecum. 

(For other cases, see Witnesses, Dec. Dig. §1.) 


3. INSURANCE—NOTICE TO INSURER’S MEDICAL EXAMINER AND 
SOLICITING AGENT THAT INSURED WAS UNCERTAIN AS TO 
AGE ESTOPPED INSURER FROM CLAIMING INSURED FALSELY 
REPRESENTED AGE. 

It appearing, from the evidence, that both the medical examiner of the in- 
surer and the agent who solicited the insurance knew that the insured was un- 
certain as to his age at the time the alleged false representation as to his age was 
made, notice to these agents was notice to the company, and the insurer is estopped 
from asserting that the insured falsely represented his age. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 





906 The Insurance Law Journal, Vol. 71 [Nov., 1928 


4. INSURANCE—MATERIALITY OF FALSE REPRESENTATIONS BY IN- 
SURED AS TO APPLICATIONS FOR OTHER INSURANCE AND 
HEALTH HELD FOR JURY; JUDGMENT FOR PLAINTIFF IN SUIT 
ON LIFE POLICY INVOLVING ISSUES SUBMITTED TO JURY CAN- 
NOT BE REVERSED ON GENERAL GROUNDS FOR NEW TRIAL. 
Under the facts of this case, the materiality of the alleged false representa- 

tions made by the insured as to applications for other insurance, and as to his 

health, and the attendance of doctors upon him, was a jury question; and, the 
jury having found for the insured, this court cannot reverse the judgment upon 
the general grounds of the motion for a new trial. 


(For other cases, see Insurance, Dec. Dig. § 668[6, 7].) 


Error from Superior Court, Whitfield County; C. C. Pittman, Judge. 

Suit by Carl Burkett against the Life & Casualty Insurance Company of 
Tennessee. Judgment for plaintiff, defendant’s motion for new trial was over- 
ruled, and defendant brings error. Affirmed. 

Porter & Mebane, of Rome, for plaintiff in error. 

_ Maddox, Maddox & Mitchell and W. M. Sapp, all of Dalton, for defendant 
in error. 

Luxe, J. Carl Burkett sued the Life & Casualty Insurance Company of 
Tennessee on a policy issued by that company on the life of James Robert Bur- 
kett, in which plaintiff was beneficiary. The jury found for the plaintiff, the 
court overruled the defendant’s motion for a new trial, and the movant excepted. 

[1] There was a special demurrer to the petition, upon the ground that copies 
of material parts of said policy, to wit, the application for insurance and the 
answers of the insured to the medical examiner, were not attached to the pe- 
tition. The policy provides that: 

“This policy and the application therefor shall constitute the entire contract.” 

And that: 

“This policy is subject to the conditions and provisions stated on this and 
the following pages hereof, which form a part of this contract as fully as if re- 
cited at length over the signatures hereto affixed.” 

Civil Code 1910, § 5541, provides as follows: 

“In suits to recover money on an insurance policy it shall not be necessary 
to attach a copy of what may be written or printed upon the policy, except what 
appears upon the face or in the body of the policy.” 

It is deducible from the language of the court in the case of Southern Mu- 
tual Insurance Co. v. Turnley, 100 Ga. 300, 27 S. E. 975, 976, that a copy of 
only such stipulations as are “embraced in that part of the policy which pre- 
cedes the signatures of the officers by whom it is executed” need be attached to 
the petition as an exhibit. In this case a copy of what appears upon the face 
of the policy over the signature of the president of the company is attached to 
the petition. Therefore the above-stated ground of the demurrer was not good, 
and the court correctly so held. The overruling of the ground of the demurrer 
which attacks parts of the notice to produce, as failing to describe with sufficient 
definiteness the receipts and other papers connected with the policy, was not re- 
versible error. It was insisted that the court erred in overruling the motion to 
strike the notice to produce because the notice was contained in the plaintiff's 
petition. In the law as to notice to produce papers we see nothing that inhibits 
the giving of such notice in the petition. See Civil Code 1910, § 5837 et seq. 

(2] 2. There are two special grounds in the motion for a new trial. The 
first of these is that, after ruling that Mrs. Hester Burkett, widow of the in- 
sured, should produce the family Bible purporting to show his age, under a sub- 
poena duces tecum issued at the instance of the insurance company, the court er- 
red in holding that counsel had the right to examine Mrs. Burkett only in regard 
to the said Bible. After Mrs. Burkett identified the said Bible, and testified that 
it appeared therefrom that her husband was born January 9, 1862, the court re- 
fused to permit the insurance company to prove by her that her husband had been 
afflicted with various serious diseases, and had been attended by doctors. 

“A female witness, though residing in the county, is not obliged, as a general 
rule, to attend court in order to testify. The statute makes provision for the 
examination of such a witness by interrogatories. Such a witness, however, may 
be compelled to attend by order of the court, for sufficient reasons assigned.” 
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Bennett v. Patten, 148 Ga. 66 (1), 95 S. E. 690, citing Powell v. Augusta, etc., 
R. Co., 77 Ga. 192, 198, 3 S. E. 757; Augusta, etc., R. Co. v. Randall, 85 Ga. 297 
(5), 315, 11 S. E. 706. 

“While the statute permitting the interrogatories of such witnesses to be ta- 
ken does not exempt them from attendance upon court, its provisions should be 
followed unless it be shown to the court that it is necessary to have their per- 
sonal attendance” Augusta. etc., R. Co. v. Randall, supra, cited in Estill v. Citi- 
zens’ & So. Bank, 153 Ga. 630, 113 S. E. 552. 

The court’s ruling was in effect that it was necessary for the witness to pro- 
duce the family Bible in court and testify in regard to it, but that she should 
not be compelled to testify as to other matters. We see no error in this ruling. 
It does not appear that any attempt had been made to get the testimony of the 
witness by interrogatories. In short, we do not see how, within the meaning 
of the law, the failure of the insurance company to exercise its right to get the 
testimony of the witness in the usual manner designated by the statute can create 
a necessity for compelling her to come into court and testify at length. The 
judge had the right to limit the testimony of the witness as he did, and this 
ground of the motion is without merit. The only other ground in the amendment 
to the motion for a new trial is controlled adversely to the plaintiff in error by 
what has been said in regard to the first special ground. 

[3] 3. As stated in the brief of counsel for the plaintiff in error: 

: “The main contention of the defendant company in this case is that the evi- 
dence shows, without contradiction, that the insured, James Burkett, was guilty 
of fraud and material misrepresentation in obtaining the policy sued on, and 
that the misrepresentations were material to the risk, and that the verdict in the 
case is contrary to the law and contrary to the evidence.” 

The first alleged false representation appears in the application for insur- 
ance in these words: 

“My name is James Robert Burkett. I was born in Tennessee, September 1, 
1867. My age nearest birth date is sixty.” 

It is alleged that on June 26, 1926, the date on which the insured signed the 
application containing this statement, he was 64 years, 8 months, and 25 days of 
age; that the type of policy issued was not written by the company on the life 
of any person over 60 years of age; and that the policy would never have been 
issued but for the said false representation. 

According to the Bible introducted in evidence, the insured was born January 
9, 1862. It also appeared that the insured had represented his age in applications 
to other insurance companies in such wise as to make him over 60 years old when 
he applied for the policy in the instant case. His wife testified that the record 
in the said Bible had been “traced from the old family Bible of his mother into 
our Testament, and from that Testament into this Bible”; that she did not know 
whether it was correctly transcribed; that the Bible in evidence had been in the 
insured’s possession for about 15 years; and that he had said it was correct. 
Dr. W. M. Painter, the examining physician for the insurance company, testified: 

“I think Mr. Burkett told me at that time his age was 59 or 60; that he 
did not remember which; that it had been changed in some way, and that he 
was either 59 or 60 was the best of his recollection. * * * As well as I remem- 
ber, he said he was either 59 or 60. * * * I don’t think he knew about the 
date of his birth, * * * He said he thought he was either 59 or 60. * * * 
He told me he was uncertain about the year he was born.” 

Frank Haire testified: 


“My son was agent for the Life & Casualty Company. He had his desk on 
the east side, and I had my desk on the west side of the same office. My son, 
Henry, Dr. Painter, and Carl Burkett and Jim Burkett were present in my office. 
In that presence Jim Burkett said with reference to his age when he got to ans- 
wering these questions, ‘I can’t tell you whether I am nearer 59 or 60’; and he 
turned to me and said, ‘It was an old Bible and transcribed” * * * There 
in the office where my son, the agent of the company, was present, he said he did 
not know whether he was nearer 59 or 60; and I said, ‘You ought to be as posi- 
tive as you can about it, for this is going down on paper;’ and he says, ‘I don’t 

iow. * * * JT will tell you why. * * * The ages were put down in the 
Bible by my daughter, and Mrs. McCurdy transcribed it from another book, and 
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it was on the fly leaf of the Testament, and it got worn, and my daughter took 
it off of that and put it on the family Bible.’” 

From the evidence the jury had the right to conclude that both the agent who 
solicited the insurance and the medical examiner who examined the insured knew, 
at the time the alleged false representation was made, that, for stated reasons, the 
insured did not know what his age actually was. Notice to these agents was no- 
tice to the company, and company is estopped from asserting that the insured made 
fraudulent representations as to his age. Mutual Life Ins. Co. v. Brown, 34 Ga. 
App. 301, 129 S. E. 307; Johnson y. tna Ins. Co., 123 Ga. 404, 51 S. E. 339, 
107 Am. St. Rep. 92; Blackstock v. Jefferson Ins. Agency, 23 Ga. App. 642, 99 
S. E. 142; Rome Ins. Co. v. Thomas, 11 Ga. App. 539 (3), 75 S. E. 894; Atlas 
Assurance Co. v. Kettles, 144 Ga. 306, 87 S. E. 1. 

[4] 4. It is next contended that the insured in his application for insurance 
falsely stated that he had submitted no application for medical examination for life 
insurance upon which he had not been notified of the action thereon of the insurer, 
From the evidence it appears that, when the application in the instant case was 
signed by the insured, he had then pending an application for industrial insurance 
in the Southern Insurance Company of Nashville, from which he had not heard, 
or, rather, on which a policy was not to be issued until later. We think that under 
all the evidence in this case, the materiality of the representations made in the 
application raised an issue of fact for the jury. See Mass. Life Ass’n v. Robin- 
son, 104 Ga. 287, 30S. E. 918, 42 L. R. A. 261; Phenix Ins. Co. v. Fulton, 80 Ga. 
224, 4 S. E. 866. 


It was next contended that the insured falsely stated in his application for in- 
surance that no application of his for life insurance had been declined or post- 
poned, and that no contract, other than the one applied for, had ever been issued 
to him. It appears that an industrial policy in the Metropolitan Life Insurance Com- 
pany for $75 had been applied for, issued, and cancelled. The materiality of these 
representations was for the jury. See authorities cited above. A similar defense to 
the two foregoing is that the insured stated in his application for insurance that he 
was not applying for other insurance, whereas he had pending, with the Southern 
Insurance Company of Nashville, Tenn., his application for insurance with that 
company. As indicated above, we are of the opinion that the materiality of this 
representation was for the jury. 


5. It is alleged that the insured falsely stated in his application for insurance 
that he had had no disease and had received no medical or surgical attention within 
the past 5 years; it being averred that within that time he was treated for typhoid 
fever by Dr. Rollins and also that he was afflicted with a severe case of influenza 
and grippe in February, 1926. 


From Dr. Rollin’s testimony, it appears that the insured was dangerously ill 
with typhoid fever in 1921, and that the doctor “visited him every day, sometimes 
twice a day, from September 5, 1921, to September 19, 1921, inclusive”; also that 
“in his typhoid fever the last visit was on the 21st day of June, 1921.” In this 
state of the record it is impossible for this court to say whether or not the in- 
sured had typhoid fever within 5 years from his application for insurance one 
date of June 26, 1926. We find no evidence in the record that the insured ha 
influenza and grippe in February, 1926 


6. It is insisted that the insured falsely stated in his application for insurance 
that since childhood, he had not had grippe, influenza, or pneumonia, or any dis- 
ease of the heart. The plea alleges that 4 years prior to that statement he had 
pneumonia for a period of 100 days, and was attended by Dr. Rollins; that he 
had grippe and influenza in February, 1926; and that at the time of making the 
alleged false statement, and for a long period of years, he had a disease of the 
heart. The record fails to sustain the defense that he had pneumonia as alleged. 
In his application for industrial insurance in the Southern Insurance Company of 
Nashville, Tenn., he stated he was last sick in March, 1920, and that his sickness 
was grippe. The record does not show that he had grippe and influenza in Feb- 
ruary, 1926. In view of the other evidence in the case, the materiality of the rep- 
resentation as to not having grippe was a jury question. The question as to heart 
disease was certainly a jury question, especially in the light of the testimony © 
the medical examiner for the insurance company that he made a thorough exam- 
ination of the applicant and found nothing wrong with the applicant’s heart or 
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heart action. Jerry Burch testified that the insured had pneumonia “about a year 
after he had typhoid fever, along there.” Frank Haire testified that the insured 
had pneumonia in October before he died in January. This witness further swore: 

“I knew when he was sick with typhoid fever, when Dr. Rollins waited on 
him. He was never sick any more to my knowledge. I was living within two 
miles of him. I saw him frequently two or three times a week. Prior to his ill- 
ness before he died in January, I was constantly associated with him.” 

It appears that the jury had the right to conclude that the insured had pneu- 
monia after the date of his application, which was June, 1926. Again, in view 
of the perfectly clean bill of health given the insured by the company’s medical 
examiner, we think that, even if the jury concluded that there had been a mis- 
representation as to the insured’s having pneumonia, they yet had the right to say 
whether or not such misrepresentation was material. 

7. It is contended that the insured falsely stated in his application for insur- 
ance that he was in good health, for the reason that he then had dropsy and heart 
disease. Regardless of any other testimony in the case, the jury had the right 
to conclude, under the following testimony of Dr. Painter, the company’s medical 
examiner, that the insured was in good health at the date of his application: 

“I found nothing wrong with his heart, heart action; neither did I find any 
dropsical condition, or anything of thay sort in this man.” 

8. It is contended that the insured made a false and material misrepresenta- 
tion in stating in his application that he did not have dropsy, and had not had it 
since childhood. Dr. Ault, who examined the insured for another insurance com- 
pany on April 24, 1926, testified that his heart condition indicated dropsy. He fur- 
ther swore, however, that he did not see the insured when he had dropsy, and 
would not swear he had it. The testimony of Dr. Painter referring to June, 26, 
1926, and quoted above, sustains the jury’s view of this matter. 

9. It is contended that the answer of the insured to a question propounded 
by the company’s medical examiner, that he had not had any disease or injury 
requiring a physician or surgeon, other than as above stated, was false, fraudulent 
and material; it being alleged that the insured had had typhoid fever and pneu- 
monia, 

The question as to pneumonia has already been discussed above in the sixth 
division of this opinion. Since the undisputed evidence of Dr. Rollins is that the 
insured had a very severe and protracted case of typhoid fever in 1921, which 
nearly resulted in his death, and since this illness is especially stressed by the 
plaintiff in error, we shall briefly discuss this feature of the case. Dr. Rollins 
testified : 

“He recovered from the typhoid; got well apparently; got to where he could 
work and go out. I never saw anything to indicate there had not been a complete 
recovery. He was recovering when I dismissed him. I thought at the time of 
my last visit he was going to get well; that all he needed was proper nourishment 
and attention. I saw him at intervals after that. I never saw any indications of 
any effects of typhoid fever.” 5 

Dr. Painter, who examined the insured for the company testified: ; 

“When I examined this man for insurance I did it conscientiously. Nothing 
was the matter with him that I found. I did not see any evidence of any chronic 
disease, or dropsy, or anything of that kind. I took a specimen of his urine and 
sent it to the company for analysis. * * * I found nothing wrong with his heart, 
heart action; neither did I find any dropsical condition, or anything of that sort 
in this man. I thought he was a good risk. * * * I made a thorough phys- 
ical examination of him, heart soundings, and blood pressure, and everything.’ 

We cannot say that the jury did not have the right to conclude from the 
testimony of Dr. Rollins that the insured entirely recovered from typhoid fever; 
and from the testimony of Dr. Painter the jury had the right to believe that the 
insured was a good risk when examined by him. j 

It appears from the record that Dr. Rollins found that the insured had a bad 
heart and dropsy “one, two, or three months prior to his death : that this was 
during his last illness; and that he died of dropsy. In this connection Dr. Rollins 
testified : 

“That sort of condition might set up within a few weeks sometimes, and for 
several months prior to that he might not have known or anticipated any such 
trouble as that. Two or three months prior to that he might not have developed 
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any symptoms that could have been attributed to this cause at all. From June 21, 
1921, up to that date, I know of no trouble that he had.” 

It is uncontradicted that the insured stated in his application for insurance that 
he had not been attended by physicians, when, as a matter of fact, more than one 
had attended him. These representations, as well as the representations as to the 
insured’s health which were false, are governed by the rule that the materiality of 
false representations, when not indisputably established by the evidence, is a matter 
for determination by a jury. Brown v. Mutual Ins. Co., 29 Ga. App. 794 (1), 116 
S. E. 559, and citations. We are aware that the officers of the plaintiff in error 
testified that each alleged false representation was material, yet since the materiality 
of these representations was a conclusion and a question for the jury, the jury were 
oy to accept this testimony. See Brown Case, supra, 795 (5), (116 S. E. 

In those cases in which the court has held misrepresentations material as a 
matter of law, the materiality of the misrepresentations was unquestioned. The 
following cases which were relied upon by the plaintiff in error belong to that class: 
Jefferson Standard Life Ins. Co. v. Henderson, 37 Ga. App. 704, 141 S. E. 498; 
Metropolitan Life Ins. Co. v. James, 37 Ga. App. 678, 141 S. E. 500; Sovereign Camp 
of Woodmen of the World v. Parker, 36 Ga. App. 695, 138 S. E. 86; Metropolitan 
Life Ins. Co. v. Shaw, 30 Ga. App. 97, 117 S. E. 106. 

Very briefly stated, our view is that there was some evidence to support the 
verdict, and that for no reason assigned should the judgment be reversed. 

Judgment affirmed. 

Broyles, C. J., and Bloodworth, J., concur. 


JONES’ ADM’R v. PRUDENTIAL INS. CO. OF AMERICA. 
Court of Appeals of Kentucky. June 27, 1928. 
8 Southwestern Reporter (2d) 412. 

1. INSURANCE—LIFE INSURANCE POLICY MAY CONTAIN REASON- 
ABLE CONDITIONS OR LIMITATIONS FIXING INSURER’S LIABIL- 
ITY OR EXEMPTING IT THEREFROM. 

Life insurance policy may contain reasonable conditions, limitations, and 
restrictions, fixing liability of insurer or exempting it therefrom, if they are free 
from ambiguity, unfairness, or fraud and not opposed to public policy. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

2. INSURANCE—WHERE LIFE INSURER PAID INSURANCE TO IN- 
SURED’S SEPARATED WIFE IN GOOD FAITH UNDER FACILITY 
OF PAYMENT CLAUSE, INSURED’S ADMINISTRATOR CANNOT 
RECOVER. 

Where life insurance policy contained facility of payment clause providing for 
payment to relative by blood or connection by marriage of insured, and insurer in 
good faith paid insurance to insured’s wife, who had previously separated from 
husband and entered into written contract settling property rights, insured’s 
administrator could not recover on policy, since clause enables insurer acting in 
good faith to exercise option in selecting a payee and protects it in: so doing. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

3. INSURANCE—PAYMENT OF LIFE INSURANCE IN GOOD FAITH TO 
RELATIVE OR CONNECTION BY MARRIAGE UNDER FACILITY OF 
PAYMENT CLAUSE SHOULD BE UPHELD UNLESS IT WORKS 
UNJUSTLY UPON EQUITABLE CLAIMANT. 
Payment of life insurance to relative by blood or connection by marriage with 

insured under facility of payment clause should be upheld unless it works an 

injustice upon an equitable claimant, or insurer otherwise fails to exercise its 
option in good faith. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, First 
Division. 

Action by Adam Jones’ administrator against the Prudential Insurance 
Company of America. From a judgment for defendant, plaintiff appeals. Affirmed 

W. W. Downing, of Louisville, for appellant. 

Samuel S. Blitz, of Louisville, for appellee. 
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McCanpLéss, J. In this action the administrator of the estate of Adam Jones 
sought a recovery from the Prudential Insurance Company of America of $500, the 
amount of a policy in that company on the life of his decedent. The policy 
contained the familiar facility of payment clause in these words: 

“Immediately upon the receipt of due proof of the death of the insured during 
the continuance of this policy, will pay at its home office, Newark, New Jersey, the 
amount of insurance herein specified, to the executors or administrators of the 
insured, unless payment be made under the provisions of the next succeeding 
paragraph. 

“Facility of Payment.—It is understood and agreed that the company may make 
any payment or grant any nonforfeiture provision’ provided for in this policy 
to any relative by blood or connection by marriage of the insured, or to any 
person appearing to said company to be equitably entitled to the same by reason of 
having incurred expense on behalf of the insured, for his or her burial, or if the 
insured be more than fifteen years of age at the date of this policy, for any other 
purpose, and the production by the company of a receipt signed by any or either of 
said persons or of other sufficient proof of such payment or grant of such provision 
to any or either of them shall be conclusive evidence that such payment or provision 
has been made or granted to the person or persons entitled thereto, and that all 
claims under this policy have been fully satisfied.” ’ 

It was alleged in the petition that the company had assumed to act under this 
provision and had paid the amount of the policy to Anna A. Jones, wife of the 
deceased, but that such payment was unauthorized for the reason that alecedent and 
his wife Anna had previously separated, and on the 29th of March, 1924, had 
entered into a written contract settling their property rights whereby for certain 
cash considerations then paid her the said Anna Jones released Adam Jones from 
any and all claims for maintenance and alimony and all claims against him growing 
out of their marriage relationship; the further allegation being that Anna A. Jones 
had incurred no expense growing out, of the illness or burial of decedent, and that 
the company had notice of above settlement before paying her the proceeds of the 
policy. The court sustained a demurrer to the petition as amended, and the 
administrator has appealed. 

[1] It is uniformly held that an insurance policy may contain reasonable 
conditions, limitations, and restrictions fixing the liability of the insurer or exempt- 
ing it therefrom, if they are free from ambiguity, unfairness, or fraud and not 
opposed to public policy. Spring Garden Insurance Company v. Imperial Tobacco 
Co., 132 Ky. 7, 116 S. W. 234, 20 L. R. A. (N. S.) 277, 136 Am. St. Rep. 164; 
Bahre v. Travelers’ Protective Assurance Co., 211 Ky. 435, 277 S. W. 467; Niagara 
Fire Insurance Company v. Mullins, 218 Ky. 473, 291 S. W. 760; Glens Falls Insur- 
ance Company v. Elliott, 218 Ky. 327, 291 S. W. 705; Standard Auto Insurance 
Ass'n v. Neal, 199 Ky. 699, 251 S. W. 966, 35 A. L. R. 1468; Interstate Business 
Men’s Association v. Atkinson, 165 Ky. 532, 177 S. W. 254, L. R. A, 1915E, 656; 
Met. Life Ins. Co. v. Walters, 215 Ky. 379, 285 S. W. 252. In line with this view, 
“facility of payment clauses” practically similar to the one here involved have been 
before this court frequently and uniformly upheld as being reasonable. See 
Western & Southern Life Insurance Co. v. Galvin, 68 S. W. 658, 24 Ky. Law Rep. 
444; Breeden v. Western & Southern Insurance Co., 148 Ky. 488, 146 S. W. 1104; 
Metropolitan Life Ins. Co. v. Nelson, 170 Ky. 674, 186 S. W. 520, L. R. A. 1916F, 
457, Ann. Cas. 1918B, 1182; Met. Life Insurance Company v. Hightower, 211 Ky. 
36, 276 S. W. 1063, 44 A. L. R. 1158. See, also, Anno. note to Nelson Case in 
L. R. A. 1916F, 457. 

[2] Plaintiff concedes the validity of the clause in question, but insists 
that inasmuch as the hushand and wife had separated and had made an agreed 
settlement of their property rights and she had incurred no expense in the 
care and burial of her husband, that she was not equitably entitled to. the pro- 
ceeds of the policy, and the company could not close its eyes and blindly pay 
the proceeds of the policy to her, but should be required to consider the rights 
of the respective claimants and to determine this upon equitable principles. 
Considering this question it will be noted that the policy provides for payment 
to the personal representative, “unless payment be made under the provisions 
of the next paragraph,” facility of payment clause; and that this clause ex- 
Pressly authorizes the company to make payment “to * * *(1) any relative 
by blood, or (2) connection by marriage with insured, or (3) to any person ap- 
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pearing to said company to be equitably entitled to the same by reason of hav- 
ing incurred expense in behalf of the insured for his burial or if the insured be 
more than fifteen years of age at the date of this policy for any other pur- 
pose.” Payment may be made to any of these parties at the option of the 
company, and his receipt is made conclusive evidence that the payee was en- 
titled thereto. Indeed, while there is no priority fixed, it would seem from the 
above language that the personal representative is the last to be considered. 
The clause authorizes payment to either of the persons named and enables the 
company acting in good faith to exercise the option in selecting the payee and 
protects it in so doing. It thus facilitates payment, avoids litigation, and en- 
ables the insured to procure proper attention in his last illness and proper in- 
terment, by authorizing payment to those persons who are generally interested 
in procuring such services or to such persons as actually perform them, though 
it is broad enough to enable persons who have incurred expenses in behalf of 
the insured for other purposes. True, in this instance the husband and wife 
were separated and had made a settlement contract; but that contract made 
no reference to the insurance. The insured gave no notice to the company 
that he wanted any change in the policy contract. It does not appear that 
any divorce action was ever contemplated and the parties could have united 
and nullified the settlement contract at any time. This is an action by the ad- 
ministrator. It is not claimed that the deceased’s estate was not ample to care 
for his burial expenses, and no one is claiming to have incurred expense in his 
behalf for this or for any other purpose, and it cannot be said that the company 
acted in bad faith in making payment to his wife. 


It is said, however, that the company in exercising its option must act upon 
equitable principles and that a superior equity is in the administrator and that he 
should therefore recover, reliance being had on Zornow v. Prudential Insurance 
Company, 210 App. Div. 339, 206 N. Y. S. 92. In that case deceased had boarded 
with Mrs. Zornow but had incurred no indebtedness to her. She requested an 
undertaker to furnish a coffin and inter the body, telling him that deceased had 
certain insurance policies which would defray the expenses. The undertaker 
did this, relying on the policies in payment. Later Mrs. Zornow made out a 
claim in her own name, and checks were furnished her in payment. The com- 
pany, however, required a receipt from the undertaker before delivering her 
the checks, and its agent accompanied Mrs. Zornow to the undertaker’s office, 
where in the latter’s absence Mrs. Zornow procured a receipt from his wife and 
the company paid her the checks. Mrs. Zornow did not pay the undertaker, 
and in fact he had never looked to her for payment; hence sHe was in no 
respect a creditor of the insured. The court held that she had no equitable claim 
under the policy, and further stated: 


“In thus permitting the insurer in a sense to elect to whom it shall pay on 
the policy, the courts will require, not only good faith on the part of the insurer, 
but the exercise of sound judgment in making payment to the proper claimant, 
in order that no great injustice shall be done to the estate of the decedent and to 
those having legitimate claims. In other words, no freedom of arbitrary or 
capricious choice is given the insurer, nor license to act carelessly and without 
proper inquiry into the facts. It may not act with such indifference that the funds 
are diverted from the estate by payment to one who has no legitimate claim upon 
them. In determining who is the person ‘equitably entitled’ to receive payment, 
the insurer must be governed in making its choice by equitable principles ap- 
proximating at least those recognized by the courts.” 


[3] And as applied to the facts there presented so say we. But it must be 
observed that by the terms of the policy persons falling within the first two 
classes, supra, are presumed to have an equity, while a person of the third class 
must show that he was equitably entitled to the fund by reason of having incur- 
red expense in behalf of or for the burial of the insured. Such rights depend 
entirely on the equity of the claim, and naturally, in deciding between claimants 
of that class, the insurer must exercise a sound as well as an equitable discretion. 
Bu not so where a person is a relative by blood or connection by marriage with 
the insured. Such claims are not made to depend upon these equities, but upon 
the relation of the parties, and a payment to him should be upheld unless it 
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works an injustice ‘upon an equitable claimant or the company otherwise fails to 
exercise its option in good faith. 
Wherefore, perceiving no error, the judgment is affirmed. 


SHERWOOD v. NEW YORK LIFE INS. CO. et al. No. 29193. 
Supreme Court of Louisiana. July 2, 1928. 
118 Southern Reporter 35. 

3. INSURANCE—UNDER LIFE POLICY PROVIDING THAT, IN EVENT 
OF DEATH OF BENEFICIARY, PROCEEDS WENT TO BENEFI- 
CIARY’S BROTHERS AND SISTERS, CHILDREN OF BENEFICIARY 
HAD NO RIGHT TO PROCEEDS. 


Where father took out policies on life payable to certain children, and, in 
event of death of any of named beneficiaries, proceeds were to be divided among 
surviving brothers and sisters, and after father’s death, while payments were 
being made to beneficiary under policy, she died, held her children were not 
entitled to benefits, which then inured to brothers and sisters designated in 
policy. 

(For other cases, see Insurance, Dec. Dig. § 585[4].) 


Appeal from Civil District Court, Parish of Orleans; M. M. Boatner, Judge. 

Suit by Ralph E. Sherwood, as natural tutor for Dorothy and Ralph E. 
Sherwood, Jr., against the New York Life Insurance Company and others. From 
a judgment rendered against him, the plaintiff appeals. Affirmed. 

Frederick C. Querens, of New Orleans, for appellant Sherwood. 

Nicholas Callan, of New Orleans, for appellee Todd and others. 

Louis H. Cooke, of New York City, and Montgomery & Montgomery, of 
New Orleans, for appellee New York Life Ins. Co. 

LAND, J. In June, 1907, John R. Todd, Sr., died intestate in the parish of 
St. Mary. He left surviving him eight children, the issue of his marriage with 
Fannie L. Mayer, whose death occurred in 1914. 

In March, 1905, John R. Todd, Sr., insured his life in the New York Life 
Insurance Company in five separate policies of $10,000 each, and named as his 
immediate beneficiaries Annie E. Todd, wife of Edward S. Bres, Nathan K. Todd, 
James M. Todd, Rudolph A. Todd, and Fannie Louise Todd. 

The five children named above were given separate policies of $10,000 each 
under similar conditions. The remaining three children, Dudley M. Todd, John 
R. Todd, Jr.,.and Ethel Todd, wife of P. A. Johnson, were left no policies; but, 
in the event of the death of any one of the beneficiaries named in each of the 
policies, these last-named children were designated, together with each of the 
surviving beneficiaries, as secondary beneficiaries, entitled to share equally in the 
proceeds of the insurance to be paid thereafter. 

Fannie Louise Todd died intestate September 6, 1924, leaving as the sole 
surviving issue of her marriage with Ralph E. Sherwond, the minors, Dorothy 
Sherwood and Ralph E. Sherwood, Jr. 

After the death of their mother, the beneficiary, defendant company refused, 
under the terms of the policy and of the certificate issued to Fannie Louise Todd, 
to make further payments to Ralph E. Sherwood, natural tutor of the minors, on 
the ground that they were not the beneficiaries named in the policy and certificate 
issued to their mother. 

Plaintiff’s suit, as natural tutor of the minors, to enforce their asserted claims 
under the policy and certificate in question was dismissed upon exceptions of no 
cause of action filed by defendant company, the surviving beneficiaries in the 
policies, and the secondary beneficiaries therein named, the heirs of John R. Todd, 
Sr, and Fannie L. Mayer, deceased. 

The natural tutor of the minors has appealed from the judgment rendered 
against him. 

In each of the five policies issued, defendant company agrees to pay $10,000 
to the executors, administrators, or assigns of the insured, or to such beneficiary 
as may have been designated in the manner provided in the policy, as follows: 

“First. Five thousand dollars in equal semiannual installments of one 
hundred and twenty-five dollars each, the first semiannual installment to be paid 
immediately upon receipt and approval of death of John R. Todd, Sr., the 
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insured, if such death shall occur before the end of the endowment period of this 
policy, and the subsequent installments to be paid semiannually thereafter, until 
forty semiannual installments shall have been paid; and, 

“Second. Five thousand dollars in cash, six months after the payment of the 
Fortieth semiannual installment as aforesaid.” 

As to change of beneficiary, it is provided in the policy that: 

“The insured may change the beneficiary at any time and from time to time, 
provided this policy is not then assigned. The insured may, however, declare the 
designation of beneficiary to be irrevocable; during the lifetime of an irrevocably 
designated beneficiary, the insured shall not have the right to revoke or change 
the designation of that beneficiary. It any beneficiary or irrevocably designated 
beneficiary dies before the insured, the interest shall rest in the insured. Every 
change, designation, or declaration must be made by written notice to the 
company at the home office, accompanied by this policy, and will take effect only 
when indorsed on this policy by the company.” 

The original beneficiary, “the executors, slsinistrenors, or assigns of the 
insured,” in each of these five policies, was changed to the names of each of the 
five children of the insured, and, in the case of Fannie L. Todd, the mother of 
the minors instituting the present suit, the certificate indorsed on the policy reads 
as follows: 

“By written notice to the company the insured has changed the beneficiary of 
this policy as follows: If this policy shall become a claim by death during the 
lifetime of Fannie L. Todd, insured’s daughter, for ten thousand dollars, payable 
in installments in the manner stated in the policy, the company shall pay five 
thousand dollars in forty semiannual installments of one hundred and twenty-five 
dollars each, to the said Fannie L. Todd, and the final payment of five thousand 
dollars in cash shall be made to Ethel L., John R., Jr., Dudley M., Annie E., Na- 
than K., James, and Rudolph A. Todd, insured’s children, share and share alike, 
survivors or survivor, or if there be no such survivor, to the executors or admin- 
istrators of the last surviving beneficiary. If said Fannie L. Todd shall die be- 
fore the insured, then the said forty semi-annual installments of one hundred and 
twenty-five dollars each shall be paid to Ethel L., John R., Jr., Dudley M., Annie 
E., Nathan K., James, and Rudolph A. Todd, insured’s children, share and share 
alike, and upon the death of any, to the survivors or survivor, and upon the death 
of all, the remaining installments and the final installment shall be commuted and 
paid in one sum to the executors or administrators of the last survivor of them. 
If the said Fannie L. Todd shall die after insured, and before forty semiannual 
installments shall have been paid, the remainder of said installments shall be paid 
to Ethel L., John R., Jr., Dudley M., Annie E., Nathan K., James, and Rudolph 
A. Todd, insured’s children, share and share alike, and, upon the death of any, to 
the survivors or survivor, and, upon the death of all, the remaining installments 
and the final installment shall be commuted and paid in one sum to the executors 
or administrators of the last survivor of them. If all of the beneficiaries shall 
die before insured, the installments payable under this policy shall be commuted 
for a single payment of sixty-five hundred dollars, and paid in one sum to in- 
sured’s executors or administrators. June 7, 1905.” (Italics ours.) 

The complaint of plaintiff, as to the particular policy of Fannie Louise Todd, 
is that defendant company has illegally refused to pay to the minor children of 
deceased the semiannual installments maturing in the years 1924, 1925, and 1926, 
and the remainder of the principal sum alleged to be due to him, as tutor of his 
minor children. 

Plaintiff, as natural tutor of the minors of Fannie Louise Todd, contends: 

(1) That she became vested with the entire ownership of the proceeds of the 
policy in which she was named as beneficiary, and that accordingly the proceeds 
became part of her separate estate, which her children inherited. 

(2) That the stipulations in the policy in favor of the surviving brothers and 
sisters of Fannie Louise Todd are void, for the reasons that the effect of these 
stipulations is to deprive the minor children of Fannie Louise Todd of their 
inheritance, as they attempt to create a prohibited substitution, and a trust or 
fiduciary bequest, in violation of the laws of the state. 

In the alternative, plaintiff attacks all of the policies on the grounds: 


(1) That they constitute donations or gifts to the beneficiaries named therein, 
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and bestow extra portions upon the beneficiaries, beyond their légitime, for which 
the beneficiaries are obliged to collate. 

(2) That the stipulations in these policies attempt to create prohibited 
substitutions and fidei commissa. 

[1] The issues above presented under the exceptions of no cause of action are 
by no means res nova in this state. It is the settled jurisprudence of this court 
that life insurance policies are neither donations inter vivos nor mortis causa, and 
that the provisions of the Civil Code relative to donations and collation will not 
be applied to such policies. Pilcher v. Ins. Co. 33 La. Ann. 322; Putnam v. 
Insurance Co., 42 La. Ann. 739, 7 So. 602; Lambert v. Ins. Co., 50 La. Ann. 1027, 
24 So. 16; Suc. of Roder, 121 La. 694, 46 So. 697, 15 Ann. Cas. 526; Suc. of 
Kugler, 23 La. Ann. 455; Suc. of Hearing, 26 La. Ann. 327; Suc. of Clark, 27 
La. Ann. 269; Suc. of Bofenschen, 29 La Ann. 714; In re Crane, 47 La. Ann. 
896, 17 So. 431; Suc. of Emonot, 109 La. 359, 33 So. 368; Alba v. Provident 
Savings Life Assurance Society, 118 La. Ann. 1022, 43 So. 663; Toussant v. 
National Life & Accident Ins. Co., 147 La. 978, 86 So. 415; Douglass v. Equitable 
Life Assurance Society, 150 La. 519, 90 So. 834; Vinson v. Vinson, 105 La. 30, 
29 So. 701. 

[2] It is well settled also that the proceeds of such.policies form no part of 
the estate of the deceased and inure to the beneficiary dirctly and by the sole 
terms of the policy itself. Vinson v. Vinson, 105 La. 30, 29 So. 701; Suc. of 
Roder, 121 La. 694, 46 So. 697, 15 Ann. Cas. 526; Sevier v. Douglas, 44 La. 
Ann. 611, 10 So. 804. 

“A man may take out a policy of insurance on his life in the name of any 
one, or, having taken it out in his own name, he may * * * transfer it to 
whom he pleases.” Suc. of Hearing, 26 La. Ann. 326; Suc. of Clark, 27 La. Ann. 
269; Pilcher v. N. Y. Life Ins. Co., 33 La. Ann. 322; Putnam v. N. Y. Life Ins. 
Co., 42 La. Ann. 739, 7 So. 602; Lambert v. Penn Mut. Life Ins. Co., 50 La. 
Ann. 1027, 24 So. 16. 

In Alba v. Provident Savings Life Assurance Society of New York, 118 La. 
1022, 43 So. 663, the syllabi read as follows: 

“Where, by agreement between the insurer and the assured, a beneficiary 
is named in a policy of life insurance, subjct, however, to the expressed condi- 
tion that the assured may thereafter, at any time, upon notice to the insurer, 
change such beneficiary, the original beneficiary has no standing to interpose 
between the contracting parties, and prevent the assured from exercising the 
right thus secured to him by his contract. 

“Upon the original beneficiary, named in a policy of life insurance which 
authorizes the assured to change the beneficiary at any time is the wife of 
the assured, and the assured thereafter changes the beneficiary and assigns the 
policy to the person whom he substitutes for the wife, the question of the valid- 
ity of the change and assignment so made is one that, in no manner, concerns 
a minor child, issue of the marriage between the assured and his said wife.” 

[3] The minor children of Fannie Louise Todd did not inherit from her 
as deceased beneficiary, as her estate acquired nothing under the policy at the 
date of her death, since at that date, under the express terms of the policy, 
all unpaid installments reverted to her surviving brothers and sisters as the 
sole beneficiaries designated in the policy. 

The contract, or policy of insurance, being lawful, and the change in the 
beneficiary being correct in form, the proceeds must go to the beneficiaries 
last named. 

The intention of the parties to the contract is clear and must prevail. We 
cannot defeat that intention by applying to the contract provisions of law gov- 
erning contracts of a different nature. 

For these reasons, the exceptions of no cause of action tendered by de- 
fendants in the lower court were properly maintained. 

Judgment affirmed. 

O’Niell, C. J., takes no part. 
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PARISH v. MISSOURI MUT. ASS’N. (No. 4396.) 
Springfield Court of Appeals. Missouri. July 20, 1928. 
8 Southwestern Reporter (2d) 1018. A 
1. INSURANCE—RECOVERY OF ASSESSMENTS BECAUSE INSURED 

WAS OVER INSURABLE AGE COULD NOT BE DEFEATED BE- 

CAUSE OF FRAUDULENT MISREPRESENTATION, WHERE COURT 

FOUND NO FRAUD (REV. ST. 1919, § 6161). 

In action to recover assessments paid on insurance policy on ground that in- 
surer was prohibited under Rev. St. 1919, § 6161, from insuring life of person who 
at nearest birthday was more than 60 years old, insurer could not defeat recovery on 
ground that plaintiff in procuring policy fraudulently represented insured’s age to 
be such that she could be lawfully insured, where court found that there was no 
fraud practiced by plaintiff in procuring policy. 

(For other cases, see Insurance, Dec. Dig. § 198[1]). 


2. INSURANCE—SON HAS INSURABLE INTEREST IN MOTHER’S LIFE, 
THOUGH THERE IS NO INTERDEPENDENCE, AND MAY RECOVER 
PREMIUMS ON VOID POLICY ON MOTHER’S LIFE (REV. ST. 1919, § 
6161). 

Son has insurable interest in life of his mother, though mother was not depend- 
ent in any degree on son and son was not dependent on mother, and hence son could 
recover premiums on policy insuring mother on ground that policy was void because 
mother was over insurable age, under Rev. St. 1919, § 6161. 

(For other cases, see Insurance, Dec. Dig. §§ 116[2], 198[6]). 


Appeal from Circuit Court, Greene County; Guy D. Kirby, Judge. 

Action by A. T. Parish against the Missouri Mutual Association. Judgment for 
plaintiff, defendant’s motion for new trial was overruled, and defendant appeals. 
Affirmed. 

Page & Barrett, of Springfield, for appellant. 

Hamlin & Hamlin, of Springfield, for respondent. 


Brapiey, J. Plaintiff commenced action in a justice of the peace court to re- 
cover $260 paid by him to defendant as assessments on two insurance policies on the 
lives of Minnie Parish and Henretta H. Schell. The cause reached the circuit court, 
where trial was had before the court without a jury, resulting in a finding and 
judgment in favor of plaintiff for $118.90 for assessments paid on the Minnie Parish 
policy, and for defendant as to the assessments paid on the other policy. Defendant 
filed motion for a new trial, which motion was overruled, and this appeal followed. 

Plaintiff did not appeal from the finding and judgment against him as to the 
assessments paid on the Schell policy. Both policies were issued near the same 
time. Minnie Parish is the mother of plaintiff and Henretta H. Schell is the mother 
of plaintiff's wife. Defendant’s home office is in Springfield, Mo., and plaintiff also 
resides in Springfield. At the time the policies were issued plaintiff’s mother and 
mother-in-law resided in Arkansas. Plaintiff was named as the beneficiary in the 
policy on the life of his mother, and his wife was named as the beneficiary in the 
policy upon the life of her mother. 

Section 6161, R. S. 1919, prohibits defendant from issuing policies upon the 
life of any person who at nearest birthday is more than 60 years of age. And a 
policy issued contrary to the provisions of this statute is void ab initio. Some time 
in 1926, plaintiff ascertained that the policies were issued in violation of section 6161. 
He thereupon tendered the policies and demanded return of the assessments paid. 
Defendant refused to return the assessments, and this suit was filed. 

[1] Defendant sought to defeat recovery of the assessments paid on the policy 
upon. the life of plaintiff's mother on two theories: (1) That plaintiff in procuring 
the policy fraudulently represented insured’s age to be such that defendant could 
lawfully insure her life; and (2) that plaintiff had no insurable interest in the life 
of his mother and therefore cannot recover for premiums or assessments paid. 
Plaintiff signed the application for the policy on the life of his mother, about which 
the mother at the time did not know. So far as concerns the question as to the 
misrepresentation as to the age of the insured the rule is stated in 14 Ruling Case 
Law, p. 959, § 132, as follows: : 

“The authorities are unanimous in declaring that where a policy was secured 
by a fraudulent misrepresentation on the part of the insured, he cannot, after the 
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fraud has been discovered and the policy avoided, maintain an action for the return 
of the premiums paid by him. But where the misstatements made by the insured 
were not willfully false, so that there was no fraud on his part, and the policy by its 
terms was void ab initio, so that the risk never attached, the insured is entitled to 
a return of the premiums.” 

The rule as quoted from Ruling Case Law was specifically approved in Hell- 
man v. Nat. Council, Knights and Ladies of Security, 198 Mo. App. 308, 200 S. W. 
698, where many cases are cited in support. The learned trial court found that 
there was no fraud practiced by plaintiff in procuring the policy; hence defendant 
cannot defeat recovery on the theory of fraudulent misrepresentation of the age of 
plaintiff’s mother. 

Did plaintiff have an insurable interest in the life of his mother? In 37 Corpus 
Juris, p. 393, it is stated that: 

“In a few jurisdictions the relationship of parent and child without right or 
liability as to support and without other direct pecuniary interest is deemed not suffi- 
cient to sustain a policy taken by one on the life of the other. But in a majority of 
jurisdictions such relationship is considered sufficient in itself to show such interest 
as will support a policy by the one on the life of the other. Of course the mutual 
legal rights and liabilities of a father and a minor child are such as to give the 
one an insurable interest in the life of the other.” 

The record in the instant case shows that plaintiff’s mother was not dependant 
in any degree upon him, or that he was dependant upon his mother. In Reynolds 
v. Prudential Life Ins. Co., 88 Mo. App. 679, it was held that adult brothers, neither 
dependent upon the other, did not, because of relationship alone, have an insurable 
interest upon the life of each other. In the Reynolds Case the court referred to 
Singleton v. Insurance Co., 66 Mo. 63, 27 Am. Rep. 321, and, Whitmore v. Supreme 
Lodge, Knights and Ladies of Honor, 100 Mo. 36, 13 S. W. 495, stating that in each 
of these cases it is said that the person who secures a policy on the life of another 
“must have a pecuniary interest in the life of that other.’ Remarking upon this 
statement of the law, the court said: 

“This is rather a broad statement, for all agree that a father may take out in- 
surance on the life of his child, or the husband on the life of his wife, in which the 
pecuniary expectations are more imaginary than real. In such cases affection gives 
the transaction more relief from the thought of wagering on the life of another than 
does the mere idea of pecuniary interest in the life.” 

Counsel cite no case in this state and we find none specifically ruling on the 
question of the insurable interest of an adult son in the life of his mother, based 
upon the relationship alone. 

In Warnock v. Davis, 104 U. S. 775, 26 L. Ed. 924, it is said: 

“It is not easy to define with precision what will in all cases constitute an in- 
surable interest, so as to take the contract out of the class of wager policies. It may 
be stated generally, however, to be such an interest, arising from the relations of 
the party obtaining the insurance, either as creditor of or surety for the assured, or 
from the ties of blood or marriage to him, as will justify a reasonable expectation 
of advantage or benefit from the continuance of his life. It is not necessary that 
the expectation of advantage or benefit should be always capable of pecuniary es- 
timation; for a parent has an insurable interest in the life of his child, and a child 
in the life of his parent, a husband in the life of his wife, and a wife in the life of 
her husband. The natural affection in cases of this kind is considered as more 
powerful—as operating more efficaciously—to protect the life of the insured than 
any other consideration. But in all cases there must be a reasonable ground, found- 
ed upon the relations of the parties to each other, either pecuniary or of blood or 
paves to expect some benefit or advantage from the continuance of the life of the 
assured.” 

In Woods v. Woods, 130 Ky. 162, 113 S. W. 79, 19 L. R. A. (N. S.) 233, it 
was held that an adult son, based on the relationship alone, had an insurable interest 
in the life of his mother. As supporting the ruling in Woods v. Woods, the court 
cited Valley Mutual Life Association v. Teewalt, 79 Va. 423; Reserve Mutual In- 
surance Co. v. Kane, 81 Pa. 154, 22 Am. Rep. 741; Equitable Life Insurance Co. 
v. Hazlewood, 75 Tex. 338, 12 S. W. 621, 7 L. R. A. 217, 16 Am. St. Rep. 893; Tucker 
v. Mutual Benefit Life Co., 121 N. Y. 718, 24 N. E. 1102; Trenton Mutual Life In- 
surance Co. v. Johnson, 24 N. J. Law, 576; Hilliard v. Sanford, 4 Ohio N. P. 363. 

[2] We think that the weight of authority and sound reason are against defend- 
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ant’s contention that plaintiff had no insurable interest in the life of his mother, 
and we rule that he did have such insurable interest. Maxey v. Franklin Life Ins. 
Co. (Tex. Civ. App.) 164 S. W. 438; Springfield Mutual Association v. Atnip, 169 
_ 968, 279 S. W. 15; Home Benefit Ass’n v. Salvato (Tex. Civ. App.) 295 S. W. 


“The judgment should be affirmed, and it is so ordered. 
Cox, P. J., and Bailey, J., concur. 


GRANT v. NORTH AMERICA BEN. CORPORATION OF SPRINGFIELD, 
ILL. (No. 4348.) 
Springfield Court of Appeals, Missouri. July 20, 1928. 
8 Southwestern Reporter (2d) 1043. 

2. INSURANCE—ILLINOIS CORPORATION’S INSURANCE CERTIFI- 
CATE, INEFFECTIVE UNDER BY-LAWS INCORPORATED THEREIN 
UNTIL DELIVERY AND ACCEPTANCE BY APPLICANT IN MISS- 
OURI, WAS MISSOURI CONTRACT. 

Where Illinois benefit corporation’s by-laws, incorporated in insurance con- 
tract by reference, provided that no liability should arise until certificate was de- 
livered and accepted by applicant, which was done in Missouri, certificate was a 
Missouri contract, though it was issued, and all assessments were required to be 
paid in Illinois. 

(For other cases, see Insurance, Dec. Dig. § 125[2]). 


3. INSURANCE—STATUTE REQUIRING THAT ASSESSMENT COM- 
PANIES’ POLICIES SPECIFY EXACT SUM TO BE PAID APPLIES 
oe BOTH FOREIGN AND DOMESTIC COMPANIES (Rev. St. 1919, § 
6157) 

Rev. St. 1919, § 6157, requiring that all policies issued by assessment companies 
specify exact sum of money agreed to be paid, applies to both foreign and domestic 
companies. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


4. INSURANCE—BENEFIT CERTIFICATE, PROVIDING FOR PAYMENT 
FROM PROCEEDS OF ASSESSMENT OR RESERVE FUND, IS IN- 
SURANCE CONTRACT, THOUGH SUM PAYABLE IS UNCERTAIN. 
Benefit certificate, providing for payment to beneficiary from proceeds of as- 

sessment to be levied or reserve fund on hand, is an insurance contract, though sum 

payable is uncertain. 
(For other cases, see Insurance, Dec. Dig. § 2.) 


5. INSURANCE—UNLICENSED FOREIGN ASSESSMENT COMPANY, 
WRITING INSURANCE IN MISSOURI, MUST SPECIFY IN POLICY 
EXACT SUM AGREED TO BE PAID (Rev. St. 1919, § 6157). 

That foreign assessment plan insurance company wrote insurance in Missouri 
without a license, contrary to state laws, does not relieve it from requirement of 
Rev. St. 1919, § 6157, that all policies issued by assessment companies specify exact 
sum of money agreed to be paid. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

6. INSURANCE—BURDEN WAS ON FOREIGN ASSESSMENT COMPANY 
TO PLEAD AND PROVE THAT RESERVE FUND OR AMOUNT REA- 
LIZED FROM ASSESSMENTS WAS INSUFFICIENT TO PAY FULL 
FACE VALUE OF POLICY (Rev. St. 1919, § 6157.) 

Under Rev. St. 1919, § 6157, burden was on foreign assessment plan insurance 
company, sued on certificate providing for payment to beneficiary from proceeds of 
assessment or reserve fund, to plead and prove that reserve fund, or amount real- 
ized from assessments, was insufficient to pay full face value of policy. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

7. INSURANCE—ONE PROCURING APPLICATION FOR BENEFIT CER- 
TIFICATE, COLLECTING ASSESSMENTS, AND DELIVERING CER- 
TIFICATE, APPARENTLY WITH INSURER’S KNOWLEDGE, CON- 
SENT, AND AUTHORITY, WAS INSURER’S AGENT (Rev. St. 1919, § 
6320). 

One procuring application for benefit certificate, collecting assessment money, 
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and delivering -policy, apparently with active knowledge, consent and authority of 
company issuing certificate, was an agent thereof, under Rev. St. 1919, § 6320. 
(For other cases, see Insurance, Dec. Dig. § 75.) 


Apeal from Circuit Court, Jasper County; S. W. Bates, Judge. 

Action by Ozina Grant, alias Mrs. J. S. Grant against the North America Bene- 
oa of Springfield, Ill. Judgment for plaintiff and defendant appeals. 

rmed. 

George V.’Farris and J. C. Ammerman, both of Joplin, for appellant. 

Owen & Davis, of Joplin, for respondent. 

BatLey, J. This is an action to recover the sum of $1,000, the maximum amount 
named in an insurance certificate issued by defendant to one J. S. Grant. Plaintiff is 
widow of the insured. Defendant is an Illinois corporation. The case was tried to 
a jury, and resulted in a judgment for plaintiff in the sum of $1,045, from which 
judgment defendant has appealed. 

Error is assigned in the action of the trial court in overruling an instruction in 
the nature of a general demurrer to the evidence offered at the close of plaintiff’s 
case and again at the close of the whole case. A statement of the evidence offered 
in support of plaintiff’s claim is therefore in order. It stands conceded that defend- 
dant is an Illinois corporation. Defendant pleaded it was organized under the 
general corporation laws of that state and had no authority to engage in the in- 
surance business. No competent proof was offered in support of that allegation. 
Be that as it may, defendant had no license to engage in the insurance business in 
the state of Missouri. It did, however, on the 28th day of August, 1925, issue its 
membership certificate to J. S. Grant, whose application had previously been taken 
by one I. F. Hansberger, either as agent or broker, at Joplin, Mo. ‘The certificate 
contained the following provision, to wit: 

“In consideration of the payment of five dollars charter fee, the receipt of which 
is hereby acknowledged, and the further future contributions hereinafter mentioned, 
entitles J. S. Grant of Joplin, Mo. (hereinafter called the member), to all the bene- 
fits of this corporation, and in the event of death of said member entitles Mrs. J. S. 
Grant, of Joplin, Mo., named as beneficiary to an amount not to exceed the sum of 
one thousand dollars, subject however, to the conditions herein named, and it is 
understood that any benefit mentioned in this policy is conditioned, that prompt and 
full payment by the member be made to the North America Benefit Corporation, at 
its offce at Springfield, Illinois, of any and all contributions that may become due 
herein pursuant to the provisions of the application for this policy and the by-laws 
of this corporation, and provided further, that the holder of this contract shall 
have fully complied with the conditions and agreements contained in the application, 
and in this certificate and in the by-laws of the North America Benefit Corporation 
hereinafter set forth, and made a part hereof.” 

The by-laws which were made a part of the insurance agreement, contained, 
among other things, certain conditions as follows: 


“Sec. 3. Certificate—When an application is accepted by this corporation, and 
the membership fee and one assessment in advance are paid, the corporation will 
issue to such applicant a certificate, but no liability shall arise thereon against the 
corporation, nor any benefit be due to the applicant until the issuance of such certi- 


ficate and its delivery to and acceptance by the applicant, while such applicant is in 
good health, * * * 


“Section 1. Benefits—Upon the death of any member of this corporation, if 
such member shall at the time of his death be in good standing and shall have 
complied with all the laws, rules, and regulations of this corporation, and upon 
Proofs of death duly submitted to the corporation, the corporation will pay the 
maximum benefit of $1,000, provided same is in the reserve at the time of death; 
if it is not in reserve at the time of death a contribution will be called for from 
each member of the class of which the contract holder is a member. Any benefits 
mentioned in these by-laws or anywhere in the contract issued are conditioned 
upon the same being collected from the members if the same are not already on 
deposit in the reserve and the total liability of this corporation shall not in any 
case exceed a sum equal to one dollar for each member in good standing or shall 
not exceed the amount collected from the remaining members of the class of which 
the contract holder is a member.” 


[1] The evidence most favorable to plaintiff tends to show that I. F. Hans- 
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berger delivered the certificate to J. S. Grant, in August, 1925, at Joplin, Mo., and 
collected from him the sum of $6; it is also in evidence that said I. F. Hansberger 
collected two other assessments prior to the death of the insured, which occurred 
on December 30, 1925. Defendant’s evidence tended to prove four assessments 
were made between the date the policy was issued and the death of the insured 
and that none of them were paid. The issue as to whether the payments were made 
was submitted to the jury by defendant’s instruction. Since there was some evi- 
dence tending to prove plaintiff's husband had paid all assessments required by 
defendant, the jury’s verdict must be considered final on that point. 

[2] It is contended by defendant that, since the certificate or policy of insur- 
ance was issued in Illinois, and all payments of assessments were required to be 
made in that state and since defendant is an Illinois corporation, therefore the con- 
struction of said insurance certificate is to be governed by the laws of Illinois, 
This position cannot be sustained. The by-laws, which were specifically incorpo- 
rated in the contract by reference, provide by section 3 (heretofore set out) that 
no liability should arise until the certificate was delivered and accepted by the 
applicant. That being true, the last act necessary to make the contract binding, 
according to its very terms, was the delivery and acceptance of the certificate by 
the applicant. This was done in Missouri and it therefore became a Missouri con- 
tract. Cravens v. New York Life Insurance Co., 148 Mo. 583, 50 S. W. 519, 53 
L. R. A. 305, 71 Am. St. Rep. 628; Johnson v. Life Insurance Co., 212 Mo. App. 
on = cit. 306, 249, S. W. 115; Crohn v. Insurance Co., 170 Mo. App. 273, 156 S. 

. 472. 


[3] It is next contended that since the certificate was not an absolute contract 
for the payment of a sum certain, but only an agreement that the defendant should 
levy an assessment and pay the proceeds thereof to the beneficiary or make such 
payment from a reserve fund on hand, the duty was on plaintiff to allege and prove 
there was a reserve fund on hand or that an assessment would be sufficient to 
satisfy the face amount of the certificate. In support of this proposition, we are 
cited to two cases, viz., Laughlin v. North America Benefit Corporation, 244 IIl. 
App. 391, and Burdon v. Mass. Safety Fund Ass’n, 147 Mass. 360, 17 N. E. 879, 
1 L. R. A. 146. A similar question arose in this state in the case of Taylor v. Na- 
tional Temperance Union, 94 Mo. 35, 6 S. W. 71. In construing a contract almost 
identical in its terms with the one at bar, the Supreme Court fully sustained the 
contention now made by this defendant. However, the rule there laid down has 
been changed by the statutory law of this state which requires all policies issued 
by assessment companies to specify the exact sum of money which the company 
agrees to pay. Section 6157, R. S. Mo. 1919; McFarland v. Accident Ass’n, 124 
Mo. 204, loc. cit. 221, 27 S. W. 436. The only question, then, is whether or not 
this particular statute can be made to apply to defendant. Our courts have held 
that section 6157, supra, applies to both foreign and domestic companies. Goodson 
v. National Masonic Acc. Ass’n, 91 Mo. App. 339. 

[4] Whatever may have been the limitations on defendant’s authority to en- 
gage in the inSurance business under its Illinois charter, it was in fact engaged in 
writing a form of insurance in this state. It has been held that a contract such 
as is here involved, although the sum payable is uncertain, nevertheless is a con- 
tract of insurance. State ex rel. v. Benefit Ass’n, 6 Mo. App. 163. 

(5] If defendant had been licensed in this state to engage in writing insurance 
under the plan it had adopted, there can be no question that it would have been 
bound by section 6157, supra. The fact that it did engage in such practice con- 
trary to and without authority of our laws should not permit it to escape the bur- 
dens which our law imposes on other assessment plan insurance companies, duly 
licensed to do business in this state. In speaking of an assessment company hav- 
ing a license, our Supreme Court held that: 

“Its measure of authority for legitimate business in Missouri is our statute. 
The test of the character of the policy it issues is the statute, and not the license it 
may have obtained.” Ordelheide v. Modern Brotherhood of America, 268 Mo. 
339, 187 S. W. 1193, loc. cit. 1194. 

[6] It is therefore our opinion that, under the statute and more recent de- 
cisions of this state referred to, the certificate was prima facie a policy of insur- 
ance for $1,000, and that the burden was on defendant to plead and prove that 
the reserve fund, or the amount realized from assessments, was insufficient to pay 
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the full face value of the policy. McFarland v. Accident Ass’n, supra. ‘Travis 
& Co. v. Means (Mo. App.) 242 S. W. 164, loc. cit. 166. 

[7, 8] Error is further assigned as to the action of the court in ruling out 
the testimony of A. C. Littlejohn, offered for the purpose of disproving the agency 
of I. F. Hansberger. Section 6320, R. S. Mo. 1919, provides that any person in 
this state, “who shall receipt for any money on account of or for any contract of 
insurance made by him * * * for any insurance company or association not 
at the time authorized to do business in this state, * * * although the same 
may not be required by him or them as agents, or who shall make or cause to be 
made, directly or indirectly, any contract of insurance for such company or asso- 
ciation, shall be deemed to all intents and purposes an agent of such company or 
association.” We think the evidence in this case brings defendant fully within 
the provisions of this section. The application for the certificate was procured 
by Hansberger, the assessment money was collected by him, and he also delivered 
the policy, all, apparently, with the active knowledge, consent, and authority of 
defendant. No effort is made to deny the execution of the certificate. There was, 
therefore, no material error in excluding the testimony of the witness Littlejohn. 

The judgment should be affirmed. It is so ordered. 

Cox, P. J., and Bradley, J., concur. 


NOVAK v. BROTHERHOOD OF a YEOMEN. 
NOVAK et al. v. SAM 
Court of Appeals of New York. Sey 19, 1928. 
162 Northeastern Reporter 589. 

2. INSURANCE—ASSURED, SPEAKING ONLY POLISH, HELD NOT TO 
HAVE CONSULTED ENGLISH-SPEAKING PHYSICIAN, CALLED BY 
DAUGHTER, AS MATTER OF LAW. 

Assured, who spoke only Polish, while physician called to attend her by 
her daughter spoke only English, the daughter acting as interpreter, held not 
to have consulted with physician, as matter of law, within warranties to contrary 
in applications for benefit certificates, in absence of showing as to nature of 
conversation between physician and assured. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


3. INSURANCE—ASSURED, FOR WHOM DAUGHTER CALLED PHYSIC- 
IAN TO TREAT CONSTIPATION, HELD NOT TO HAVE FALSELY 
WARRANTED THAT SHE HAD NEVER CONSULTED PHYSICIAN. 
Assured, whose daughter called a physician when assured complained of 

constipation, held not to have falsely warranted that she had never consulted a 

physician, in answer to such question immediately following question, which she 

answered in affirmative, as to whether she was in good health; it being natural 
for her to think that former question required affirmative answer only if such 
consultation related to disorder affecting her present state of health, and not 
mere temporary disorders. 

(For other cases, see Insurance, Dec. Dig. § 723[6].) 


6. INSURANCE—TESTIMONY AS TO CALLING PHYSICIAN BECAUSE 
ASSURED COMPLAINED OF CONSTIPATION HELD ADMISSIBLE 
TO OFFSET INFERENCE OF CONSULTATION WITH PHYSICIAN, 
WITHIN WARRANTIES TO CONTRARY. 

In actions on benefit certificates, testimony of assured’s daughter that she 
called physician because assured complained of constitution held admissible to 
prove purpose for which physician was called, and offset inference of consultation 
between physician and assured, within warranties to contrary in applications for 
certificates. 

(For other cases, see Insurance, Dec. Dig. § 818[2].) 

Pound, J., dissenting. 

Appeal from Supreme Court, Appellate Division, Fourth Department. 

Separate actions by Wawzyn Nowak and by Mary Nowak and another against 

the Brotherhood of American Yeomen. From judgments (221 App. Div. 832, 

224 N. Y. S. 865), affirming judgment of the Trial Term dismissing the actions, 

plaintiffs appeal. Reversed. and new trial granted. 

Merritt N. Baker, of Buffalo, for appellants. 
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John H. Clogston, of Buffalo, for respondent. 

Kettocc, J. Two life certificates were issued by the defendant association to 
Apolonia Adamszyk, a member of the association. Death benefits were made 
payable upon the death of Apolonia Adamszyk, in the instance of one certificate, 
to the plaintiff in the first action, and, in the instance of the other certificate, 
to the plaintiffs in the second action. The death of the assured occurred, and 
thereupon these actions were brought to recover the stipulated death benefits. 
They were defended upon the ground that the assured, in her applications for 
certificates, had falsely warranted that she had never consulted a physician. 
The trial court, deeming that the falsity of the warranties had been conclusively 
proven, dismissed the actions. 

[1] The evidence showed that Josephine Zielinska, a daughter of the assured, 
upon her own initiative, requested Dr. Lehnis, a woman doctor, to call upon her 
mother. She stated that her mother had complained to her of constipation; con- 
sequently, she called the doctor. Her statement, on motion of the defendant, 
was stricken from the record, and the plaintiff excepted. Dr. Lehnis was called 
as a witness by the defendant. She stated that, at the request of the daughter, 
she attended the assured. Questions were asked and answered as follows: 

“Q. And were you called in your professional capacity? A. Yes, sir. 

“Q. Did she consult with you? A. Yes, sir. 

“Q. And was she ill? A. Yes; she was. 

“Q. And did you treat her? <A. Yes.” 

Having adroitly placed this proof in the record, without objection made, 
defendant’s counsel, when the plaintiff’s counsel asked the witness concerning the 
nature of the disorder from which the assured was suffering, expressed his 
solicitude lest anything improper be allowed in the case, and objected to the proof. 
The objection was sustained. Later, when Josephine Zielinska, the daughter, 
was asked to give the talk between Dr. Lehnis and her mother, an objection was 
made. Notwithstanding the fact that the bar of section 352 of the Civil Practice Act, 
prohibiting the revelation of confidential communications made to a physician, 
runs only against the physician himself, the objection was sustained; the court, 
curiously enough, remarking that, if Dr. Lehnis was re-examined, he would 
permit her to tell the conversation. No exception, however, was taken to the 
ruling. 

[2] It appears further that Dr. Lehnis spoke only English, while the assured 
spoke only Polish. The only communication made by the physician to the assured, 
or by the assured to the physician, was through the daughter, Josephine Zielinska, 
who interpreted the questions put and the answers made. It does not appear, 
therefore, that the topic of conversation was the sickness of the assured. The 
defendant relies, to support the judgment, upon the bare statement of a physician 
that the assured tonsulted with her, although the physician understood no word 
of the conversation between herself and her supposed patient. So far as the 
record discloses, or the physician knew, the assured may have talked only con- 
cerning the weather, or may have gossiped about her neighbors, without more. 
It mst be remembered, also, that the assured did not herself call the physician 
to attend her. We cannot infer, therefore, that the conventional relationship of 
doctor and patient had been established between them. 


[3] What was the purpose of the question, “Have you ever consulted a 
physician?” which the defendant propounded to the assured? To the assured, 
who was questioned, what answer did it reasonably seem to call for? The 
assured was 60 years of age. Did the question require the assured to recall the 
occasion of every illness, great or little, every childish disease, every headache or 
cold, throughout her long life, when a physician had prescribed for her a cathartic, 
a quinine pill or other simple remedy? She had already stated in the question- 
naire presented to her that she had had a daughter. Naturally she must have had 
a physician in attendance. The questioner must have known it. Why, then, 
did it ask if she had ever consulted a physician? Evidently, it did not mean 
her to specify a consultation of that character, for the fact that she had borne a 
child would not of necessity affect her present health. 


In Cushman v. U. S. Life Ins. Co. 70 N. Y. 72, an assured, who warranted 
the truth of his answers, had stated that he had never had a disease of the 
liver, although upon several occasions he had been treated for congestion of the 
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liver, and that was the malady from which he died. It was held that his answer 
was not untruthful. Earl, J., said: 

“By the questions inserted in the application, the defendant was seeking for 
information bearing upon the risk which it was to take, the probable duration 
of the life to to be insured. It was not seeking for information as to merely 
temporary disorders or functional disturbances, having no bearing upon general 
health or continuance of life. Colds are generally accompanied with more or 
less congestion of the lungs, and yet in such a case there is no disease of the 
lungs which an applicant for insurance would be bound to state.” 

The question, “Have you ever consulted a physician?” was immediately 
preceded by the question, “Are you in good health?” What more natural than for 
the assured, who had just answered the latter question in the affirmative, to 
think that the former question required of her an affirmative answer only, 
provided a previous consultation with a physician was in relation to a disorder 
which affected her present state of health. It might well have appeared to the 
assured that the defendant was not “seeking for information as to merely 
temporary disorders or functional disturbances, having no bearing upon general 
health or continuance of life.” 

[4-6] The nature of the conversation between Dr. Lehnis and the assured, as 
we have shown, was not revealed. Without knowledge upon the subject, we 
do not think that a court could justly say that, as a matter of law, there was a 
consultation by the assured with Dr. Lehnis. True, Dr. Lehnis testified flatly 
that the assured did consult with her. Whether she did or not is in part a legal 
question as to which the physician possessed no judgment. Moreover, we think 
it was error for the trial court to strike out the testimony of Josephine Zielinska 
as to the nature of the disorder of which she complained. Such evidence was 
not hearsay for it was not offered to prove the naturg of the mother’s complaint. 
Wigmore, § 1361. It was tendered to show the motive which prompted the 
daughter to call the physician. It tended to prove the purpose with which the 
doctor called; that she attended to treat a case of constipation. It tended to 
offset the inference, which otherwise might arise from the bare fact of her 
attendance, that there was consultation between doctor and patient. 

The judgment of the Appellate Division and that of the Trial Term in each 
action should be reversed, and a new trial granted, with costs to abide the event. 

Cardozo, C. J., and Crane, Lehman, and O’Brien, JJ., concur. 

Andrews, J., concurs in the result. 

Pound, J., dissents on the ground that the insured had consulted a physician 
within the meaning of the policy. 

Judgments reversed, etc. 


GIAIMO v. METROPOLITAN LIFE INS. CO. 
Municipal Court of New York, Borough of Manhattan, First District. 
June 22, 1928. 
230 New York Supplement 432. 

1. INSURANCE— FILING PROOFS OF DEATH HELD CONDITION 
PRECEDENT TO RECOVERY ON INDUSTRIAL LIFE INSURANCE 
POLICY. 

Where industrial life insurance policy required proofs of death to be made 
on blanks furnished by the company and to contain answer to each question 
propounded to claimant, physicians, and to other persons, furnishing of such 
proofs of death was condition precedent to recovery, notwithstanding some of 
recitals of proofs of death cannot be testified to in court by physicians who 
certified thereto. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 


2. INSURANCE—INSURER’S REJECTION OF CLAIM ON INDUSTRIAL 
LIFE POLICY, SUBSEQUENTLY RETRACTED, HELD NOT TO 
WAIVE POLICY REQUIREMENT OF PROOFS OF DEATH. 

Insured’s administrator, suing on industrial life insurance policy, was not 
excused from compliance with condition precedent requiring proofs of death to 
be filed on theory of insurer’s waiver thereof based by letter rejecting plaintiff's 
claim, when first presented by him in his individual capacity, where such rejection 
was subsequently retracted by insurer sending to plaintiff’s attorney the required 
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blanks, with request for return thereof properly completed, and such original 
rejection did not mislead plaintiff, nor cause him to change his position or forfeit 
any rights. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 


Action by Vincenzo Giaimo against the Metropolitan Life Insurance Com- 
pany on an industrial life insurance policy. Judgment for defendant. 

Perkus & Pesachowitz, of New York City, for plaintiff. 

Grout & Grout, of New York City, for defendant. 

Lewis, J. Plaintiff, an administrator, sues upon an industrial insurance policy 
which had been issued upon the life of his mother. It is a known fact that these 
policies are issued without a physical or medical examination of the insured; 
reliance being had for protection upon the conditions and stipulations of the 
policy. Hence the terms of the policy cannot be lightly regarded or rashly 
disregarded. . 

[1] Among the express conditions of the policy we find: 

“Proofs of death shall be made upon blanks to be furnished by the com- 
pany, and shall contain the answer to each question propounded to the claim- 
ant, to physicians, and to other persons, and shall contain the record, evidence, 
and verdict of the coroner’s inquest, if any be held. All the contents of such 
proofs of death shall be evidence of the facts therein stated in behalf of, but not 
against, the company.” ; 

And the importance of compliance with these conditions is emphasized by 
the fact that: 

“The company may declare the policy void, and in such event its liability 
shall be limited to the return of the premiums paid on the policy, * * * if within 
two years before the date the insured has been attended by a physician for a 
serious disease or complaint, or before said date has had any pulmonary disease, 
or chronic bronchitis, or cancer or disease of the heart,” etc. 

That these conditions and provisions are to be given full force and effect 
is no longer open to dispute, for this precise question has been the subject of a 
legal determination by a learned justice of this court, whose opinion has received 
the sanction of both the Appellate Term and the Appellate Divison. See Cirrin- 
cioni v. Metropolitan Life Ins. Co., 223 App. Div. 461, 228 N. Y. S. 354. 

While a physician who might have attended the deceased in her lifetime 
would be prohibited from testifying to the nature of her ailment, in the absence 
of the statutory waiver, notwithstanding the provisions of the policy, still it 
seems to be the settled law that a plaintiff in a case of this kind is required 
both to plead and prove, as a condition precedent to recovery, that proofs of death 
on blanks furnished by the company have been duly filed; and this in spite of the 
fact that some of the recitals in the proofs could not be testified to in court by 
the physicians who certify the same. Cirrincioni v. Metropolitan Life Ins. Co., 
supra; Acee v. Metropolitan Life Ins. Co., 219 App. Div. 246, 219 N. Y. S. 152. 

While this appears to be an anomaly, yet apparently it is the law. Under 
this ruling there is little room for the contention that the condition requiring the 
filing of these proofs is unreasonable, especially in the case of industrial policies, 
where no medical examination is made upon the issuance of the policy. 

[2] The original complaint in this action proceeded on the theory of due 
performance by the plaintiff. Upon the trial the complaint was amended, so as 
to allege substantial compliance with the reasonable requirements. The plain- 
tiff declined and refused to amend his pleading, so as to claim any waiver of the 
provisions of the policy by the company. The defendant in turn amended its 
answer, so as to meet the issue created by the changed plea of the plaintiff. The 
plaintiff now seeks to be excused from compliance with the condition requiring 
proofs to be filed upon the blanks furnished by the company, on the theory of a 
waiver based upon a letter which rejected the claim when, first presented by the 
plaintiff in his individual capacity. 

However, it appears that any original rejection of the claim in the course 
of correspondence with the plaintiff prior to his appointment as administrator 
was apparently retracted when the company subsequently, in response to the 
specific request of this plaintiff's attorneys, sent to his attorneys the blanks 
required and asked their return properly filled out, so that consideration might be 
given to the claim. The plaintiff cannot now claim that the original so-called 
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rejection misled him or caused him to change his position or forfeit any rights. 
Under such circumstances, I do not believe the claim of waiver can be sustained. 
Judgment for the defendant. Five days’ stay. 


NATIONAL LIFE & ACCIDENT INS. CO. OF NASHVILLE, TENN. v. TAREE. 


(No. 2160.) 
Court of Civil Appeals of Texas, El Paso. June 21, 1928. 
Rehearing Denied July 5, 1928. 
8 Southwestern Reporter (2d) 291. 

1. INSURANCE—INSURER HELD NOT TO HAVE ASSUMED LIABILITY, 
EXCEPT FOR RETURN OF PREMIUMS, IN CASE ASSURED WAS 
NOT IN SOUND HEALTH ON DATE OF POLICY. 

Insurer under policy providing no obligation was assumed, except for return 
of premiums, unless insured was alive and in sound health on date of policy, 
did not assume any liability, except for return of premiums paid, if assured on 
date of policy was not in sound health. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


2. INSURANCE—INSURER HAD BURDEN OF PROVING THAT TUMOR 
ON DATE OF LIFE POLICY WAS OF SUCH CHARACTER THAT 
INSURED WAS NOT IN SOUND HEALTH. 

Insurer, seeking to avoid liability on life insurance policy, on ground insured 
on date of policy was not in good health, had burden of establishing that tumor 
on date of policy was of such a character that insured could not be then considered 
to be in sound health. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


3. INSURANCE—DANGEROUS CONDITION OF TUMOR ON DATE OF 
LIFE POLICY SO AS TO PRECLUDE LIABILITY THEREON HELD 
FOR JURY. 

In action on life policy, wherein insurer sought to avoid liability, on ground 
insured on date of policy was not in sound health, evidence relative to dangerous 
condition of tumor on date of policy held such as to require its submission to 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


4. INSURANCE—INSURER’S FAILURE TO GIVE NOTICE OF REFUSAL 
TO BE FOUND BY POLICY PRECLUDED CONSIDERATION OF IS- 
SUES RELATING TO ALLEGED MISREPRESENTATIONS IN AP- 
PLICATION (REV. ST. 1925, arts. 5044, 5049). 

Failure of insurer to give notice of refusal to be bound by policy, as required 
by Rev. St. 1925, art. 5044, precluded consideration of issues relating to alleged 
misrepresentations in application, notwithstanding. incontestability clause of 
contract provided that, after expiration of two years, policy could still be 
contested for fraud, which is not the character of incontestability clause con- 
templated by article 5049. 

(For other cases, see Insurance, Dec. Dig. § 390.) 


6. INSURANCE—ATTORNEY’S FEES AND PENALTY HELD PROPERLY 
ALLOWED UNDER AMENDED PETITION FILED MORE THAN 30 
DAYS AFTER DEMAND FOR PAYMENT. 

Court properly allowed attorney’s fees and penalty against insurer, where 
amended petition asking for such fees and penalties showed that petition was 
filed more than 30 days after demand for payment of policy. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

On Rehearing. 

7. INSURANCE—RESERVATION OF RIGHT TO CONTEST LIFE POLICY 
FOR FRAUD AFTER TWO YEARS HELD INVALID (REV. ST. 1925, 
ART. 4732). 

_ Reservation in life policy of right to contest for fraud after two years held 

invalid and ineffective; Rev. St. 1925, art. 4732, as a matter of law being read 

into and becoming a part of policy. 


(For other cases, see Insurance, Dec. Dig. § 400.) 
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Appeal from El Paso County Court at Law; J. M. Deaver, Judge. 

Suit by Will Taree against the National Life & Accident Insurance Company 
of Nashville, Tenn. Judgment for plaintiff, and defendant appeals. Affirmed. 

John M. Worrell and R. A. D. Morton, both of El Paso, for appellant. 

Knollenberg & Cameron, of El Paso, for appellee. 

Hiccins, J. On December 2, 1925, Ozie Walker made written application to 
appellant for an insurance policy upon her life, naming appellee as beneficiary. 
--  aaaamaaa 14, 1925, the policy was issued. The assured died on March 23, 

This suit was brought by the beneficiary to recover the face of the policy 
in the sum of $234, and the statutory penalty and attorney’s fees. Judgment was 
rendered as prayed for. 

Questions 16 and 21 in the application read: 

“(16) Are you in good health?” 

“(21) Have you ever had * * * cancer? * * * If yes, give par- 
ticulars.” 

16 was answered, “Yes;” 21, “No.” 

The application provides: 

“IT hereby apply for insurance for the amount herein named, and I declare 
that the answers to the above questions are complete and true. * * * I agree 
that said answers, with this declaration, shall form the basis of a contract of 
insurance between me and the National Life & Accident Insurance Company, and 
that the policy which may be granted by the company in pursuance of this 
application shall be accepted, subject to the conditions and agreements contained 
in such policy.” 

The policy issued contains this provision: 

“No obligation is assumed by the company prior to the date hereof, nor 
unless on said date the insured is alive and in sound health. Should the proposed 
insured not be alive or not be in sound health on the date hereof, any amount 
paid to the company as premiums hereon shall be returned.” 

The incontestability clause reads: 

“After this policy shall be in force for two full years from the date hereof, it 
shall be incontestable, except for nonpayment of premiums, fraud, or misstate- 
ment of age, subject to the restrictions as to military or naval service as contained 
herein.” X 

The defendant pleaded the quoted portions of the application and alleged it 
relied on the truth of the answers contained therein; that the answers to questions 
16 and 21 were false, untrue, and incomplete, in that Ozie Walker was not in 
good health, but at the time had cancer or tumor of the uterus, and knew she had 
such cancer or tumor, and had received treatment therefor in the fall of 1925, 
prior to the application; that such answers were material to the risk, etc. It also 
pleaded the first-quoted provision of the policy and that on the date of the 
policy (December 14, 1925) the assured was not in sound health because she then 
had cancer or tumor of the uterus, which finally caused her death. The premiums 
which had been paid with interest were tendered the plaintiff. 

In bar of recovery of the attorney’s fees and 12 per cent. damages, it was 
pleaded that demand for payment was not made until June 14, 1927, and before 
payment was refused and before the expiration of 30 days thereafter the suit 
was filed on June 18, 1927. 

Briefly, the issues submitted to the jury were: 

(1) Whether Ozie Walker was in sound health on December 14, 1925. 

(2) Whether she was afflicted with cancer on December 14, 1925. F 

(3) Whether demand was made on the defendant for the amount stipulated in 
the policy, and if so, the approximate date of such demand. 

(4) What was a reasonable fee for representing the plaintiff. 

(5) Whether the representation made by Ozie Walker as to her health and 
physical condition were material. 

(6) Whether the representations were such that defendant would not have 
written the policy had it known her true condition. 

A. Whether Ozie Walker was in good health on December 2, 1925. 

To which the jury answered: (1) “Yes.” (2) “No.” (3) “Yes.” (4) “$150.” 
(S) “Yes.” (6) “No.” A. “Yeu. 
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[1] Under the quoted provision in the policy appellant would not be liable, 
except for return of the premiums paid, if the assured was not in sound health 
upon the date of the policy. Ins. Co. v. Betz, 44 Tex. Civ. App. 557, 99 S. W. 
1140; Ins. Co. v. Crystal (Tex. Civ. App.) 272 S. W. 262; Wright v. Ins. Co. 
(Tex. Com. App.) 248 S. W. 325. 

On May 22, 1926, or a day or two thereafter, Dr. Brown operated upon assured 
and removed a large abnormal ovarian tumor the size of an infant’s head. A 
laboratory examination disclosed parts of the tumor to be cancerous. She died 
March 23, 1927, of cancer of the womb, which was a continuation of the cancerous 
tumor previously removed. 

Appellant assigns error to the refusal of a peremptory instruction in its 
favor requested upon the theory that the undisputed evidence shows the assured 
was not in sound health upon December 14, 1925, the date of the policy. 

Upon careful consideration of the testimony of the doctors testifying, the 
conclusion is reached that their testimony fails to show conclusively that she was 
not in sound health upon that date, or not in good health upon the date of the 
application. 

It is quite clear they were unable to say definitely she was then cancerous, 
If it be assumed, as we think it should be, that their testimony conclusively shows 
she must have had the tumor on December 14, 1925, nevertheless they could 
not tell whether it was then malignant or not. Dr. White testified: 

“A tumor is not a serious thing unless it becomes malignant. It is what we 
call benign.” 

Dr. Nixon examined assured some time in December, 1925. He testified: 

“Where you have cancer of the uterus, you would look for the manifestations 
around the groin, about the liver, or some intestine of the stomach, but there was 
nothing like that with Mrs. Walker at the time I saw her. A cancer will grow 
fast on some and slow on others. * * * At the time I saw Mrs. Walker I 
pronounced it a cyst or tumor of the uterus. I did not have an idea of a cancer 
at that time. I had no idea of malignancy at that time.” 

[2, 3] It will serve no useful purpose to discuss the evidence at length. 
Conceding the assured must have had the tumor on the date of the policy, yet it 
may not have been of a dangerous type. The burden rested upon appellant to 
show it was of such a character that she could not be then considered to be in 
sound health, and, while we think the evidence tends strongly to support the view 
that she was then in a dangerous condition, and thus not in sound health, never- 
theless the evidence as a whole does not show this to be true with that degree of 
conclusiveness which would justify the requested peremptory charge. 

Upon this view of the effect of the evidence, it follows that propositions 1, 2, 
4, and 5 should be and they are overruled. 

Finding 6 is immaterial, in view of findings 1, 2, and A. Proposition 6, 
therefore, presents no error. 

[4] Refusal of requested issues C and D present no error. If they had been 
given and answered in favor of appellant, it would not have affected the right 
of appellee to judgment. These issues related to alleged misrepresentations in 
the application, but appellant did not show that it gave notice of refusal to be 
bound by the policy as required by article 5044, R.-S. In this connection ap- 
pellant asserts article 5044 has no application because the policy contains a two- 
year incontestability clause. See article 5049, R. S. and Wright v. Federal Life 
Ins. Co. (Tex. Com. App.) 248 S. W. 325. 

_The incontestability clause of the present contract is not absolute after the 
expiration of two years. After the expiration of two years it may still be contested 
for fraud. This is not the character of incontestability clause contemplated by 
article 5049. That article refers to a clause of absolute incontestability. 

The point made by proposition 7 presents no error in view of the allegation in 
the answer that demand was made June 14, 1927. 

[5] The file mark upon the amended petition shows it was filed December 
2, 1927. This file mark is a part of the record and speaks for itself. It was 
unnecessary to offer it in evidence. Ry. Co. v. Speights, 94 Tex. 350, 60 S. W. 
659; Bauman yv. Chambers, 91 Tex. 108, 41 S. W. 471. 


[6] It being admitted in the answer that demand for payment of the policy 
was made June 14, 1927, and the file mark upon the amended petition asking for 
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‘attorney’s fees and penalties showing that such petition was filed December 2, 
1927, the court properly allowed such fees and penalty. Ins. Co. v. White (Tex. 
Civ. App.) 188 S. W. 266; Illinois Bankers’ Life Ass’n v. Dodson (Tex. Civ. App.) 
189 S. W. 992. 

Affirmed. 

On Rehearing. 

It is asserted we erred in holding the burden rested upon apyellant to show 
the assured was not in sound health upon the date of the policy. This ruling is in 
‘accord with Southern Surety Co. v. Benton (Tex. Com. App.) 280 S. W. 551. 

[7] It is further asserted we erred in holding that the incontestability clause 
of the policy was not of the character that would relieve appellant from complying 
with article 5044, R. S. Appellant’s contention in this connection is that perforce 
of article 4732 (3), R. S., the policy was contestable for fraud after the lapse of 
two years from its date; that article 4732 (3), as a matter of law, was read into 
and became a part of the policy, and therefore appellant was under no duty to 
give the notice required by article 5044. 

It is true the reservation of the right to contest for fraud after two years 
was invalid and ineffective (American, etc., v. Tabor, 111 Tex. 155, 230 S. W. 397); 
but this does not alter the fact that the contract by its terms reserved the right 
to contest for fraud after the lapse of two years from the policy date and at- 
tempted to do what is forbidden by article 4732 (3). We therefore adhere to the 
view that such an incontestability clause in an insurance policy is not the kind 
contemplated by article 5049. Therefore article 5044 was applicable. 

Nor did we err in the state of the pleadings in holding that it was unnecessary 
to prpve that demand for payment was made June 14, 1927 (Adams v. Williams, 
112 Tex. 469, 248 S. W. 673; Ogden & Johnson v. Bosse, 86 Tex. 336, 24 S. W. 
798) ; but whether this view be correct or not is immaterial, for it was proven that 


demand for payment was made by letter from appellee’s attorneys of date June 
14, 1927. 


Overruled. 


CISCO MUT. LIFE INS. ASS’N v. FERGUSON. (No. 459.) 
Court of Civil Appeals of Texas. Eastland. June 15, 1928. 
8 Southwestern Reporter (2d) 546. 

1. INSURANCE—THAT NOTICE OF ASSESSMENT WAS NOT RECEIVED 
IS A CIRCUMSTANCE BEARING ON ISSUE OF ITS MAILING, 
nn FOR FORFEITURE OF CERTIFICATE FOR NONPAY- 
MENT. 

That, as testified by insured’s wife, notice of assessment was not received, is 

a circumstance bearing on the issue of whether the insurance association mailed 

a notice, necessary for forfeiture of the certificate of membership for nonpay- 

ment of the assessment. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. INSURANCE—BURDEN OF PROOF OF MAILING NOTICE OF ASSESS- 
MENT, NECESSARY FOR FORFEITURE OF CERTIFICATE FOR NON- 
PAYMENT, IS ON ASSOCIATION. 

On the controlling issue of whether notice of assessment was mailed, neces- 
sary for forfeiture of certificate for nonpayment of assessment in time limited, 
the burden is on the association sued on the certificate. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


4. INSURANCE—FINDING OF NONMAILING OF NOTICE OF ASSESS- 
MENT NECESSARY FOR FORFEITURE HELD SUPPORTED BY 
EVIDENCE. 

Finding, in action on membership certificate against mutual life insurance 
association, that notice of assessment was not mailed, as was necessary for 
forfeiture for nonpayment of assessment, held supported by the evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from District Court Eastland County; Elzo Been, Judge. 

Action by Oma Lee Ferguson against the Cisco Mutual Life Insurance 
Association. Judgment for plaintiff, and defendant appeals. Affirmed. 
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Barker & Orn, of Cisco, for appellant. 

Owen & Owen, of Eastland, for appellee. 

Lesuie, J. Appellee, Oma Lee Ferguson, filed this suit against the Cisco Mu- 
tual Life Insurance Association upon a policy of insurance issued to her husband, 
William T. Ferguson, deceased. The parties will be referred to as in the trial 
court. The plaintiff is the beneficiary in the policy. To the plaintiff’s cause of 
action the defendant association answered with a general demurrer, and specially 
pleaded that William T. Ferguson in his lifetime forfeited the policy sued upon, 
by reason of his failure to pay, within the time prescribed by the policy, an assess- 
ment made against him for the purpose of paying a like claim to the beneficiary 
of a policy held by a deceased member, L. J. Good. 

The trial was before the court without the intervention of a jury, and, upon 
the conclusion of the testimony, judgment was rendered in favor of the plaintiff 
and against the association for the sum of $389; that being $1 for each member 
in good standing in the class to which the deceased Ferguson belonged at his 
death. From this judgment the association has perfected its appeal, and the 
case is before this court upon a record containing a statement of facts, as well 
as findings of fact and conclusions of law by the trial court. 

After a careful review of this record we have concluded that a proper 
judgment has been rendered, and that it may be sustained upon the findings of 
the court to the effect that the association, upon the death of the said L. J. 
Good, failed to mail the notice of the assessment made upon that event to W. 
T. Ferguson, as required by the provisions of the certificate of membership and 
insurance held by the deceased, Ferguson. 

The brief of appellant contains numerous propositions attacking the suffi- 
ciency of the testimony and the findings of the court upon the proposition just 
stated. They will be considered together. 

The provisions of the policy material to the consideration of said propositions 
are: 

“(2) That said member agrees to pay an assessment of $1.10 as needed upon 
the death * * * of any member of this class as hereinafter stipulated. 
* * * A failure to pay said dues and assessments within 15 days after date 
of call shall forfeit his membership in this association. 


“(3) The said member agrees that this certificate shall only bind class No. 2 
of this association to pay to Oma Lee Ferguson, who is constituted the beneficiary 
herein, * * * the sum of $1 for each member in good standing at the time of 
the accrual of such claim who pays the assessment levied therefor, in no case to 
exceed $1,250, and provided, further, that the insured herein shall be in good 
Standing at the time of his or her death.” 


“(6) In sending out assessment notices, it shall not be necessary for said 
association to do more than mail a written or printed notice, properly stamped 
and addressed to said member at his or her last known post office address.” 

Under the allegations of a supplemental petition the plaintiff contended that 
the association never mailed to herself or her husband the alleged first notice 
(upon which forfeiture is predicated) of the death of L. J. Good, and specially 
contended that, after the expiration of the 15 days within which such first call 
should have been made by the association, it mailed a notice, designated “second 
notice,” to the insured of the death of said Good, and that upon the receipt of 
this notice, and within 15 days from the receipt thereof that assessment against 
her husband was tendered to the defendant association, and that it accepted the 
same. This contention upon the part of the plaintiff was strenuously contested 
by the defendant. From the record there is no doubt that, upon the receipt of 
the second notice and within 15 days from that call, Ferguson’s assessment in 
favor of Good’s beneficiary was tendered, and it will be unnecessary to discuss 
that phase of the case further, since the vital question, and the one which is 
determinative of this appeal, is whether or not the association ever mailed to the 
Fergusons the first notice of an assessment by reason of the death of Good. 


[1] The evidence bearing upon this issue will not be set out in detail, but 
the testimony of the plaintiff, Mrs. Ferguson, is very positive, and to the effect 
that no such first notice of said assessment was ever received by her or her 
husband. This is a circumstance bearing upon the issue as to whether such 
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notice was ever mailed by the association. As stated in State Division, Lone Star 
Insurance Union, v. Blassengame (Tex. Civ. App.) 162 S. W. 6: 

“This testimony, we think, not only raised the issue as to the mailing of such 
notices within the by-laws, but also supports the verdict of the jury, finding that 
such notices were in fact not mailed at the times indicated.” 

[2] From this authority, and that of Winters Mutual Aid Association y. 
Corum (Tex. Civ. App.) 297 S. W. 238, it will be observed that upon said control- 
ling issue the burden of proof was upon the defendant to establish the fact that 
such notice was mailed. In connection with the above testimony, Mrs. Ferguson 
admitted the receipt by herself and husband of the alleged “second notice” of the 
assessment by reason of Good’s death, and that notice was produced in court. 

Mr. Yates, secretary of the defendant association, testified quite positively 
that he sent out the first notices of Good’s death, mailing them May 20, 1927; 
that the notices included one to the deceased, William T. Ferguson, who did not 
pay the assessment upon that notice within the 15-day limit prescribed in the 
policy. This witness, in support of his testimony, exphiined how the postal cards 
or notices were addressed by means of an addressograph or stencil machine, 
containing a plate upon which was the name of William T. Ferguson. Upon 
cross-examination, and in answer to the question whether he had any independent 
recollection of having mailed to the deceased, Ferguson, the first notice in 
question, the witness replied: 

“As to how I know: We have the stencils on file in a drawer, alphabetically, 
in a steel drawer; we run them through a machine, and they can go through only 
one at a time, and we check them after they go through. As to whether I remem- 
ber definitely of checking the name of William T. Ferguson: I don’t particu- 
larly remember that name right then; but I checked the list, and they were all 
mailed. I have no particular recollection of checking the name of William T. 
Ferguson.” 

There is other testimony in the record bearing upon the issue as to whether 
a original first notice was ever mailed by the defendant. The trial court 

ound: 

“That no such notice of an alleged assessment as above described was ever 
received by the said William T. Ferguson, and the said defendant association 
failed to prove by a preponderance of competent evidence that one of said 
notices of said alleged assessment was ever mailed to the said William T. 
Ferguson.” 

Upon request for additional findings the court— 

“further concludes as a matter of both fact and law the said Ferguson did not 
receive said alleged first notice.” 

{3, 4] There is nothing uncertain in the court’s findings, and it is hardly 
necessary to cite authorities to the effect that the conclusions of a trial court, 
having reasonable support in the evidence, are not assailable on appeal. Richard- 
son v. Ames et al. (Tex. Civ. App.) 2 S. W. (2d) 517; Cottle v. Jefferson Securities 
Co. (Tex. Civ. App.) 272 S. W. 819; Texas Pac. Coal & Oil Co. et al. v. Belcher 
et al. (Tex. Civ. App.) 265 S. W. 1081. 

Sitting as a trial court without the intervention of a jury, it was incumbent 
upon the court to perform the functions of a jury, in that it became the exclusive 
judge of the facts proved, of the credibility of the witnesses, and the weight to be 
given to the testimony. The issue upon the mailing of the first notice having 
been raised by competent testimony, the trial court resolved that issue against 
the defendant association and in favor of the plaintiff. Upon this record we 
would not be warranted in disturbing the judgment, for the trial court in reaching 
its conclusions had a right, and it was its duty, to weigh and consider the 
testimony, under the well recognized rule stated in Houston E. & W. T. Ry. Co. v. 
Runnels, 92 Tex. 307, 47 S. W. 972: 


“It is the province of the jury to pass upon the credibility of the witnesses, 
and they may disregard the testimony of a witness who has neither impeached 
nor contradicted, if they believe his statements to be untrue from his manner of 
testifying, prejudice exhibited towards the opposite party, or his interest in the 
result of the litigation, or other things indicating that the evidence is not 
reliable.” 

In the instant case the defendant’s testimony relative to the mailing of the 
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first notice came also exclusively from an interested witness, Yates, the secretary 
of the association. It was clearly within the province of the trial court to 
disregard his testimony upon that issue altogether, if it elected to do so. But, as 
is more probable, the court may have rested its judgment upon the uncertainty of 
said witness’ evidence by reason of its intrinsic weakness, in that said witness in 
testifying, frankly stated that he had “no particular recollection of checking the 
name of W. T. Ferguson” at the time he mailed to numerous persons individual 
notices of assessment in favor of Good’s beneficiary. 

The issue as to whether or not the first notice of the assessment by reason of 
the death of L. J. Good was mailed to Ferguson, as required by the terms of the 
policy, having been resolved against the defendant, and since upon receipt of the 
designated “second notice” of that assessment payment thereof was made or 
tendered to the association in due time, it is not believed that the benefits of the 
policy of insurance should be forfeited to the beneficiary Mrs. Ferguson. Upon 
the contested points the facts favorable to her recovery are substantially as strong 
as those in Mutual Life Insurance Association of Texas v. Lillard (Tex. Civ. App.) 
5S. W. (2d) 586, and Winters Mutual Aid Association vy. Corum (Tex. Civ. App.) 
297 S. W. 238. In each of these cases judgment in favor of the beneficiary was 
upheld. 

For the reasons assigned, the group of propositions discussed are overruled. 
It is unnecessary to consider the other propositions in the record. 

The judgment of the trial court is affirmed. 


COVINGTON et al. v. SEXTET LOCAL MUT. AID ASS’N et al. 
(No. 11948.) 
Court of Civil Appeals of Texas. Fort Worth. April 7, 1928. 
Rehearing Denied Both Parties May 12, 1928. 
8 Southwestern Reporter (2d) 679. 

1. INSURANCE—DOUBTFUL PROVISIONS OF POLICY MUST BE CON- 

STRUED MOST STRONGLY IN FAVOR OF INSURED. 

The general rule of construction of insurance policies is that provisions of 
doubtful meaning must be construed most strongly in favor of the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—TOTAL DESTRUCTION OF SIGHT OF ONE EYE HELD 
TO ENTITLE INSURED TO RECOVER UNDER POLICY, NOTWITH- 
STANDING PROVISION REQUIRING REMOVAL OF EYEBALL WAS 
NOT COMPLIED WITH. 

Under mutual insurance policy, providing for payment of certain sum for loss 
of one eye by removal of eyeball from body, held; that insured, the sight of one 
of whose eyes was totally destroyed, was entitled to recover, notwithstanding 
eyeball was not removed from body. 

(For other cases, see Insurance, Dec. Dig. § 527.) 


3. INSURANCE—WHETHER OFFICERS OF MUTUAL INSURANCE AS- 
SOCIATION ARE PARTNERS IS IMMATERIAL, WHERE BENEFITS 
WERE PAID BY ASSESSMENTS AGAINST MEMBERS. 

Where mutual insurance policy provided for payment of benefits by assess- 
ments against members of association, it was immaterial whether officers be held 
liable as partners or not, since nothing more could be collected than what may be 
collected from the assessments. 

(For other cases, see Insurance, Dec. Dig. § 192[1].) 


4. INSURANCE—ONE SUING ON POLICY OF MUTUAL BENEFIT ASSO- 
CIATION AND BY-LAWS MADE PART THEREOF HELD NOT EN- 
Pat OL ALA RECOVER STATUTORY PENALTY FOR FAILURE TO 

M. 


Even though statute providing for penalty for failure of insurer to pay 
indemnity sued for after proof was duly made applies to mutual insurance asso- 
ciation, insured was not entitled to recover such penalty, where suit is based 
on contract of insurance and by-laws of association expressly made part thereof. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from District Court, Wise County; F. O. McKinsey, Judge. 
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Action by Mrs. Effie Covington and husband against the Sextet Local Mutual 
Aid Association and others. From a judgment denying a recovery, plaintiffs 
appeal. Reversed, and judgment rendered in favor of plaintiffs. 

Patterson & Cates, of Decatur, for appellants. 

W. C. Shults and H. E. Lobdell, both of Decatur, for appellees. 

Dunkuin, J. Mrs. Effie Covington, joined by her husband, instituted this suit 
against the Sextet Local Mutual Aid Association of Decatur, Tex., an unincor- 
porated mutual aid association, and against J. C. C. Gunn, its president, James 
W. Smith, treasurer, and E. B, Clark, secretary, who were sued as partners doing 
business under the name of the association, to recover the sum of $750, for 
the loss of the sight of one eye, claimed to be due under and by virtue of an 
insurance policy issued to Mrs. Covington by the association. The case was tried 
before the court without the aid of a jury, and from a judgment denying plaintiff 
a recovery she has prosecuted this appeal. 

The by-laws of the association show that the benefits to be received by a 
member of the association would be raised by assessments levied by its secretary 
against its members. The amount to be paid by each member of the association 
‘was as follows: 

“(a) One dollar and ten cents ($1.10) upon the death of any member in this 
association. (b) One dollar and ten cents ($1.10), should any member in this 
association lose both eyes by removal of the eyeballs from the body, both hands 
by severance or amputation at or above the wrist, both feet by severance or 
amputation at or above the ankle. (c) Fifty-five cents (55 cents), should any 
member in this association lose one eye by removal of the eyeball from the body, 
or one hand by severance or amputation at or above the wrist, or one foot by 
severance or amputation at or above the ankle. (d) One dollar and fifty cents 
($1.50) semiannual dues, payable on or before the lst day of December and the 
lst day of June of each year.” 

The policy issued to the plaintiff contained a provision binding her to pay 
those assessments when levied. The first paragraph of the policy, under the head 
of “Benefits,” provides for indemnity in case of death of a member. Following 
that paragraph are these provisions: 

“Partial Disability—Said association agrees to pay to the within named — 
member fifty cents (50 cents) for each member in good standing in this asso- 
ciation responding to the call, should such member, while in good standing, lose 
one eye by removal of the eyeball from the body, one hand by severance or 
amputation at or above the wrist, or one foot by severance or amputation at or 
above the ankle, said amount not to exceed seven hundred and fifty dollars 
($750), and said amount not to be deducted from the death benefit. Should such 
member while in good standing lose the other eye by removal of the eyeball 
from the body, or the other hand by severance or amputation at or above the 
wrist, or the other foot by severance or amputation at or above the ankle, the 
said association agrees to pay to said member fifty cents for each member 
(50 cents) in good standing in this association responding to the call, said amount 
not to exceed seven hundred and fifty dollars ($750). Where the within named 
member has waived liability upon one eye, hand, or foot, should such member, 
while in good standing, lose the other eye by removal of the eyeball from the 
body, or the other hand by severance or amputation at or above the wrist, or the 
other foot by severance or amputation at or above the ankle, said member shall 
only receive fifty cents (50 cents) from each member in good standing in this 
association responding to the call, said amount not to exceed seven hundred and 
fifty dollars ($750): Provided, that no member shall receive benefits from more 
than two partial disability claims, said amount not to exceed fifteen hundred dol- 
lars ($1,500). 

“Permanent Disability—Said association agrees to pay one dollar ($1.00) to the 
herein named member from each member in good standing in this association 
responding to the call, should such member, while in good standing, lose both eyes 
by removal of the eyeballs from the body, or both hands by severance or 
amputation at or above the wrists, or both feet by severance or amputation at or 
above the ankles, said amount not to exceed $1,500: Provided, however, that no 
member shall receive benefits for more than one permanent disability claim, 
said amount not to exceed fifteen hundred dollars ($1,500). 
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“General Provisions. 

“1. All losses by partial or permanent disability herein referred to shall mean 
the permanent loss of the eye or eyes by removal from the body of the eyeball 
or eyeballs; the severance or amputation of the hand or hands at or above the 
wrists, and of the foot or feet at or above the ankle.” 

The provisions of the policy were in strict compliance with the by-laws of 
the association. Upon the trial of the case the parties agreed upon the following 
facts : 

“It is agreed by and between the parties hereto that the policy sued on herein, 
and attached to plaintiff’s original petition, being No. 799, was only duly issued 
to and accepted by said Effie Covington; that she has paid all dues and assess- 
ments due under said policy to date; and that said policy is now in. force and 
effect and binding on said company, and has been in force and effect since the 
issuance of said policy. 

“It is further agreed that said Effie Covington received an injury to her 
right eye some time during the month of March, 1926; that said injury has 
resulted in the total and permanent loss of the use of said right eye of the said 
Effie Covington; and that she became totally blind in said right eye on or about 
the lst day of March, 1927. 

“It is further agreed by and between the parties hereto that said injury to 
said right eye did not result in causing the removal of said eyeball from the 
body of said Effie Covington, nor has said eyeball been removed. 

“It is agreed that this cause may be tried on the foregoing statement of facts, 
with the addition of the papers in evidence here following; and it is further 
agreed that on the 10th day of June, 1927, the membership of said defendant 
company was 1,402.” 

The trial judge filed findings of fact and conclusions of law. One of the 
conclusions of law reached was as follows: 

“The sight of plaintiff’s eye was totally destroyed by her accident, but not 
‘by removal of an eyeball from the body,’ the contingency has not happened upon 
which defendant company would be liable, and that, therefore, the plaintiff 
cannot recover.” 

The controlling question in the case was whether or not plaintiff could 
recover, in the absence of a removal of the eyeball from its socket, according 
to the literal and specific stipulation in the policy. We have reached the con- 
clusion that that question should be answered in the affirmative. 

The case has been extensively briefed, with many citations of authorities. 

The two authorities specially relied on by appellee are Eminent Household of 
Columbian Woodmen y. Hancock, 174 S. W. 657, by the Texarkana Court of 
Civil Appeals, and Newman v. Standard Accident Ins. Co., 192 Mo. App. 159, 177 
S. W. 803, a Missouri case. In the first case cited, the plaintiff recovered a 
judgment in the trial court for $500 on a policy of insurance providing for the 
payment of that sum for the “loss of one arm by severance at or above the 
wrist.” The proof showed that plaintiff’s arm had become entirely useless as the 
result of the severance of a large muscle and motor nerve during a fight with 
another person. Upon appeal the judgment of the trial court was reversed, and 
judgment was rendered in favor of the defendant association, because plaintiff’s 
arm had not been severed. In other words, the court held that the plaintiff 
was bound by the strict terms of the by-laws, which became a part of the contract 
aa and which made severance from the body one of the conditions of 
lability. 
7 The decision in Newman vy. Standard Accident Ins. Co., 192 Mo. App. 159, 
177 S. W. 803, was of like effect. The holder of the policy, suing for the loss 
of the use of a thumb, was denied a recovery because the thumb had not been 
amputated; amputation being one of the conditions of liability of the association, 
according to its by-laws. 

[1] Of course, the general rule of construction of insurance policies is that 
Provisions of doubtful meaning must be construed most strongly in favor of the 
insured. Goddard v. East Texas Fire Ins. Co., 67 Tex. 69, 1 S. W. 906, 60 Am. 
Rep. 1; Hoffman v. Aitna Ins. Co., 32 N. Y. 405, 88 Am. Dec. 337, and many 
other authorities that might be cited. 

[2] As appears from the by-laws of the association and the provisions of the 
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policy sued on, indemnity against disability was the controlling purpose. The 
provision to the effect that the eye or some other member must be removed 
from the body before liability of the association attaches evidently was intended 
to protect the association against fraud, and severance of the injured member 
from the body was fixed as the sole method of proof of such loss. However, it 
would be a harsh rule indeed, and subversive of the most fundamental principles 
of justice, to hold that provision would operate to defeat indemnity, when it 
conclusively appears that no fraud has been practiced, and therefore the purpose 
of the provision has been accomplished. 

It is to be noted further that neither the by-laws nor the policy contains any 
provision specifically precluding a recovery if the injury complained of should 
not result in a removal of the eyeball from its socket, and in many decisions 
involving similar policies the absence of such a provision is referred to as indicat- 
ing an understanding of the insurer that provisions relative to severance of a 
member from the body were not to have the effect of conditions of liability, but 
merely as evidentiary of loss. It could not be material to the risk that the eye 
should be removed from the body, if the sight should be entirely destroyed. 
Insurance against the loss of sight was the controlling purpose of the provision 
in the policy with reference to the loss of an eye, and, since it was agreed 
between the parties that the sight of one of plaintiff’s eyes was totally destroyed, 
her claim against the association was clearly established. That such is the proper 
construction of the policy is indicated by its terms. 

The loss of one eye is classed as “partial disability.” That disability could 
have no other meaning, except the loss of sight. The loss of an eye by the 
removal of the eyeball from the body would be no more a disability than the 
loss of sight without removal of the eyeball. Hence the substance and evident 
purpose and intention of those provisions of the policy was to insure against a 
disability resulting from the loss of the sight of an eye, and therefore the further 
provision that the eyeball must be removed from the body before the liability 
attaches must be considered as mere surplusage, since such a provision could 
not in any event inure to the benefit of the association, if the loss of sight in 
one eye is clearly established, as was done in this case by agreement of the 
parties referred to above. 

Many authorities might be cited in support of this conclusion, such as Lord 
v. Am. Mutual Acc. Ass’n, 89 Wis. 19, 61 N. W. 293, 26 L. R. A. 741, 46 Am. St. 
Rep. 815; Fuller v. Locomotive Engineers’ Ass’n, 112 Mich. 548, 81 N. W. 326, 
48 L. R. A. 86, 80 Am. St. Rep. 598; Beeber v. Brotherhood of R. R. Trainmen, 
75 Neb. 183, 106 N. W. 168. 

The case of Scales v. Masonic Mutual Protective Ass’n, 70 N. H. 490, 48 A. 
1084, was a suit on a policy of insurance payable to the insured in the event he 
was sick “so as to be ‘totally disabled, and absolutely, necessarily, and continu- 
ously confined to his house’.” In that case it was held that he was “entitled to 
such benefits where he was totally disabled by sickness, but remained in the 
open air much of the time, under direction of his physician, since defendant's 
liab‘lity depended on the disability of the insured, and not on his confinement 
to the house, which was merely an evidentiary fact, and not a condition prece- 
dent.” To the same effect is the decision in Southern Surety Co. v. Diercks, 250 
S. W. 755, by the Texarkana Court of Civil Appeals (writ of error denied), and 
also the decision by this court in an opinion by Chief Justice Conner in Federal 
Surety Co. v. Waite, 297 S. W. 312 (writ of error dismissed for want of jurisdic- 
tion), and other decisions there cited. In the case of Humphreys v. Nat. Benefit 
Ass’n by the Supreme Court of Pennsylvania, 139 Pa. 214, 20 A. 1047, 11 L. R. A. 
564, plaintiff was allowed a recovery for the loss of one eye. The suit was upon 
a policy payable in case of the loss of sight of both eyes. At the time the policy 
was issued, plaintiff was already blind in one eye, and that fact was known to the 
agent of the insurance company. In that case the court said: 


“It is evident the plaintiff was seeking insurance against the total and per- 
manent loss of his sight. The company insured him against that, or it did not 
insure him at all, which is not to be considered. There appears to have been 
no fraud or concealment practiced by the plaintiff upon the company. * * * The 
loss of one eye to him was precisely the same as the loss of both eyes by an 
ordinary man. It is total blindness in either case. * * * It was the loss of sight 
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which was insured against, and this [loss] was just as complete in the plaintiff’s 
case as though both eyes had been lost during the life of the policy. * * * Is it 
reasonable that the parties did not intend the policy to cover the matter of eye- 
sight at all? Yet this is the conclusion we must come to, if we sustain the 
defendant’s contention. Where the terms of a policy are susceptible, without 
violence, of two interpretations, that construction which is most favorable to the 
insured, in order to indemnify him against loss sustained, should be adopted. 
Teutonia F. Ins. Co. v. Mund, 102 Pa. 89; Burkhard v. Travelers’ Ins. Co., 102 
Pa. 262 [48 Am. Rep. 205]. And in Hoffman v. Aitna Fire Ins. Co., 32 N. Y. 405 
[88 Am. Dec. 337],. it was held that no rule in the interpretation of a policy is 
more fully established, or more imperative and controlling, than that which 
declares that in all cases it must be liberally construed in favor of the insured, 
so as not to defeat, without a plain necessity, his claim to the indemnity, which, 
in making the insurance, it was his object to secure. When the words are, 
without violence, susceptible of two interpretations, that which will sustain his 
claim, and cover the loss, must in preference be adopted.” 

[3, 4] The trial court held that the officers of the corporation named above, 
who were made parties defendant, were not partners as alleged in plaintiff’s 
petition. We deem it unnecessary to determine whether or not that conclusion 
was correct, since, even though they were partners, the contract of insurance, 
which is made the basis of plaintiff’s suit, not only fixes the amount of benefits 
to be paid to the plaintiff, but also fixes the method and only source from which 
that indemnity is to be realized, to wit, by assessments against the other mem- 
bers of the association, which plaintiff alleges numbered 1,402. Hence, even if 
those officers were held liable as partners, nothing more could be collected than 
what may be collected from the assessments provided for in the policy and by- 
laws. And since it does not appear that the association is possessed of any 
property subject to execution, but, on the contrary, it reasonably appearing that 
no funds are collectible, except for the purpose of paying assessments and operat- 
ing expenses, and since plaintiff’s suit is based upon the contract of insurance 
and the by-laws of the association, expressly made a part thereof, we overrule 
appellant’s contention that she should be allowed a recovery of the statutory 
penalty for the defendant’s failure to pay the indemnity sued for after proof was 
duly made, even though the statute invoked should be held applicable to this 
class of insurance associations, a question which therefore it is unnecessary to 
determine. 

For the reasons noted, the judgment of the trial court is reversed, and 
judgment is here rendered in favor of the plaintiff against the association for 
the aggregate amount of 55 cents for each member in good standing in the 
association responding to the call, not to exceed the sum of $750. And it is 
further decreed that the defendant E. B. Clark, secretary of the Sextet Local 
Mutual Aid Association, defendant herein, and his successors in office, shall 
proceed to make such assessments against said members, and when the assess- 
ments are collected they shall be paid over to plaintiff by the proper officers of 
the association, all in accordance with the terms of the policy and by-laws of the 
defendant association in such cases made and provided. 
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FIRST NAT. BANK OF WAGENER, S. C. v. GLENS FALLS INS. CO., OF 
GLENS FALLS, N. Y., ET AL. (No. 1928.) 
Circuit Court of Appeals, Fourth Circuit. June 12, 1928. 
27 Federal Reporter (2d) 64. 

2. INSURANCE—WHERE PURCHASER MAKES PAYMENTS AND TAKES 
POSSESSION, VENDOR IS NOT UNCONDITIONAL AND SOLE 
OWNER. 

Under binding contract of sale, when purchaser has made payments and taken 
possession, vendor is not unconditional and sole owner, within warranty in fire 
policies. 

(For other cases, see Insurance, Dec. Dig. § 282[8].) 


3. INSURANCE—CONTRACT OF SALE, UNDER WHICH PURCHASERS 
HAD DEFAULTED AND ONE HAD AGREED TO PAY RENT, HELD 
NOT BREACH OF VENDOR’S WARRANTY AS TO OWNERSHIP. 
Under contract of sale, providing that default should render obligation void 

and give seller right to collect principal and interest, or to treat obligation as ended 

and collect rent, where purchasers defaulted and one of them had promised to 
pay rent, contract was not breach of vendor’s warranty of sole and unconditional 
ownership in fire policy. 

(For other cases, see Insurance, Vec. Dig. § 282[8].) 

10. INSURANCE—CREDIBILITY OF EVIDENCE THAT AGREEMENT 
PERMITTING ADDITIONAL INSURANCE HAD BEEN INDORSED ON 
LOST POLICIES WAS FOR JURY. 

Where testimony, if true, showed additional insurance was authorized by agree- 
ment indorsed on lost policies, its credibility was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

11. INSURANCE—INSURED HELD NOT ESTOPPED BY PROOFS OF 
LOSS SHOWING BREACH OF WARRANTY OF OWNERSHIP WHERE 
FACTS EXPLAINED TO ADJUSTER. 

Proofs of loss, stating third persons had contract to purchase property, did 
not estop insured to deny breach of warranty of ownership, where facts as to 
contract, which had been forfeited, had been explained to adjuster, and were soon 
afterwards explained to agents. 

(For other cases, see Insurance, Dec. Dig. § 550.) 


13. INSURANCE—FALSE STATEMENTS IN PROOFS OF LOSS ESTOP 
INSURED ONLY WHEN INSURER ACTS TO ITS INJURY. 
False statements in proofs of loss estop insured, where insurer relies thereon 
and so acts or refrains from acting that injury would result therefrom, if state- 
ments were denied, but not otherwise. 


(For other cases, see Insurance, Dec. Dig. § 550.) 


In Error to the District Court of the United States for the Eastern District 
of South Carolina, at Aiken; Ernest F. Cochran, Judge. 

Action by the First National Bank of Wagener, S. C., against the Glens Falls 
Insurance Company, of Glens Falls, N. Y., and another. From a judgment on a 
directed verdict tor defendants, plaintiff brings error. Reversed and remanded. 

John F. Williams, of Aiken, S. C. (Williams, Croft & Busbee, of Aiken, S. C,, 
on the brief), for plaintiff in error. 

P. F. Henderson, of Aiken, S. C., and Irvine F. Belser, of Columbia, S. C. 
(Melton & Belser, of Columbia, S. C., and Hendersons & Salley, of Aiken, S. C., 
on the brief), for defendants in error. 

Before Waddill, Parker, and Northcott, Circuit Judges. 

Parker, Circuit Judge. This is a writ of error to review a judgment rendered 
in two actions, which were consolidated in the court below. The actions were 
instituted by the First National Bank of Wagener, S. C., as plaintiff, against the 
Glens Falls Insurance Company and the National Fire Insurance Company as 
defendants, to recover on a number of fire insurance policies, aggregating $17,500 
and covering three store buildings in the town of Wagener. Defendants admitted 
the execution of the policies, but alleged that certain of them were void for violation 
of the warranty as to additional insurance, and that all were void for violation 
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of the warranty as to unconditional and sole ownership. Upon the trial defendants 
contended also that, whether these warranties were actually breached or not, plain- 
tiff had incorporated in the proofs of loss statements showing such breach, and 
was thereby estopped to assert the contrary upon the trial of the action. A verdict 
was directed for defendants, and the correctness of this ruling is the only point 
presented by the assignments of error. 


The question presented is whether, considering the evidence, with all proper 
inferences to be drawn therefrom, in the light most favorable to plaintiff, the 
court was justified in directing a verdict for defendant, considering (1) the alleged 
breach of warranty as to unconditional and sole ownership; or (2) the alleged 
breach of warranty as to additional insurance; or (3) the estoppel claimed to 
arise from the statements contained in the proofs of loss. The question, there- 
fore, resolves itself into three questions, which we shall consider separately. 


1. Unconditional and Sole Ownership—All of the policies contained the standard 
provision as to unconditional and sole ownership, viz.: “This entire policy shall 
be void unless otherwise provided by agreement in writing added hereto (a) if the 
interest of the insured be other than unconditional and sole ownership.” The legal 
title to the property was admittedly in plaintiff, and the question with respect to 
this warranty is whether, under a contract entered into between plaintiff and J. C., 
C. R., and Donia A. Lybrand on October 1, 1923, these persons had such an interest 
in the property as to constitute a breach thereof. Defendants contend that they 
did have. Plaintiff denies that they acquired such interest under the contract, and 
contends, also, that whatever interest they may have had was surrendered in 
December, 1924, several months before the issuance of policies sued on. The facts 
bearing on these contentions, viewing the evidence in the light most favorable to 
plaintiff, are as follows: 


The three buildings insured were formerly the property of one J. W. Lybrand. 
He deeded them to his son, J. C. Lybrand, taking in payment a note and mortgage 
for a large amount which he discounted with plaintiff. Plaintiff held other paper 
of J. W. Lybrand, secured by pledge of chattel mortgages and other collateral of 
doubtful value. Both J. W. and J. C. Lybrand later went into bankruptcy, and 
the mortgage on the three stores was foreclosed, and at the foreclosure sale they 
were bought in by plaintiff. On October 1, 1923, plaintiff held debts against J. C. 
and J. W. Lybrand, including the debt for which the stores had been mortgaged, 
amounting to $30,661. It had title to the stores under the foreclosure sale, and 
held as security for the debts owing to it chattel mortgages and other collateral 
amounting to around $16,000. All of the debts were past due, and the bank exam- 
iner was demanding that something be done with regard to them. 


To meet this situation, plaintiff agreed with J. C. Lybrand, his brother, C. R. 
Lybrand, and his mother, Donia A. Lybrand, widow of J. W. Lybrand, that, if 
they would pay $10,661 on the debts, plaintiff would turn over to them the chattel 
security which it held and would give them a contract under which they could 
purchase the three store buildings for $20,000. This payment was made, and plain- 
tiff transferred to J. C., C. R., and Donia A. Lybrand the chattel security. It 
thereupon charged off the remaining $20,000 to real estate and executed the con- 
tract in controversy. This contract was dated October 1, 1923. It was signed by 
plaintiff, called the seller, and by the three Lybrands, called agents, and contained, 
among others, the following provisions, which are the ones pertinent here, viz.: 


“Seller agrees to sell to agents the property hereinafter described for the sum 
of twenty thousand ($20,000) dollars, which sum is to be paid in four equal annual 
installments, successively, beginning November 1, 1924, the purchase price of twenty 
thousand ($20,000) dollars to draw interest from October 1, 1923, at the rate of 
8 per cent. per annum, payable annually, and any interest not paid when due to 
draw interest at the same rate annually. Default in payment to render this obliga- 
tion void, and to give to seller the right to collect the said sum of principal and 
interest at its option, or to treat this obligation on default on the part of agents 
at an end, and to be under no liability whatever to carry out the terms of this 
agreement, and to collect for the use of the premises for the year beginning today 
the sum of twelve hundred ($1,200) dollars as a rental; but should agents designate 
their principal to whom the title should be made within the next year, or at any 
time during the term of this contract, and comply with the terms thereof, seller 
agrees to make the title to such principal on the same terms set forth herein, upon 
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said principal giving his or their purchase money mortgage for the amount set 
forth herein. 

“It is further understood and agreed between the parties that the agents will 
reimburse seller for all taxes and insurance premiums expended on the property, 
which is the subject of this agreement, and the same shall be reimbursed upon 
rendition of a statement of the amount thereof. 

“It is further agreed that the annual sum as rental as set :orth hereinabove 
shall be payable at the end of the year, unless the premises shall be vacated in 
the meantime, in which case a pro rata of the said sum shall become due and col- 
lectible, but in case of compliance with this agreement on the part of agents, no 
sum shall be charged whatever as rental—only the principal, interest, taxes, and 
insurance, or any other items of expense necessary to the maintenance of the prop- 
erty.” 

In these negotiations J. C. Lybrand represented his mother, Mrs. Donia A. 
Lybrand. The J. C. & C. R. Lybrand Corporation, the stock in which seems to 
have been owned by J. C., C. R. and Donia A. Lybrand, was carrying on business 
in the buildings at the time of the execution of the contract, and remained in 
possession under the contract after same was executed. Nothing was paid within 
the time provided, and at the request of the Lybrands they were allowed another 
month within which to make payment. They were unable, however, to do any- 
thing within that month, which expired December 1, 1924, and a few days later 
C. R. Lybrand died, and his widow and J. C. Lybrand administered upon his 
estate. Upon plaintiff making inquiry as to what the Lybrands proposed to do 
under the contract, J. C. Lybrand, after conferring with his mother, stated that 
they would be unable to purchase and that they would pay rent in accordance with 
its provisions. Plaintiff accordingly allowed the J. C. & C. R. Lybrand Corpora- 
tion to remain in possession of the property under an agreement to vacate within 
30 days if a purchaser could be found, and it continued to pay rental at the rate 
of $1,200 a year. 

In surrendering any rights to purchase the property under the contract, J. C. 
Lybrand was representing his mother, Donia A. Lybrand, as well as himself. He 
was also one of the administrators of the estate of C. R. Lybrand, and it appears 
that this estate owned $8,333.33 of the stock in the J. C. & C. R. Lybrand Corpora- 
tion. C. R. Lybrand left surviving him seven brothers and sisters, as well as his 
widow; but there is no showing that any of these ever claimed any interest in 
the property covered by the contract, or were willing that any payment be made 
out of his estate under the contract, or that same be recognized as a liability of 
the estate. On the contrary, the report filed by J. C. Lybrand as administrator on 
January 18, 1926, shows that they had received from him their shares of the 
estate, which could not have been paid to them if liability for the purchase price 
of the stores under the contract had been recognized as a liability. 

Two of the policies upon which action was brought were issued to plaintiff 
July 20, 1925, and three September 15, 1925, several months after the default under 
the contract had occurred, and after plaintiff had been notified that the Lybrands 
would not attempt to purchase, but would pay rent and would vacate on notice. 
The question is whether, at that time, they had under the contract such an interest 
in the buildings as would render the policies void for violation of the warranty 
as to unconditional and sole ownership. We think not. 

[1, 2] It is well settled, of course, not only in South Carolina, but elsewhere, 
that in the case of a binding contract for the sale and purchase of real estate, where 
the purchaser has made payments and entered into possession, equity will treat 
him as the real owner of the property, subject to liability for the unpaid purchase 
price, and the vendor or seller as holding the legal title merely as security, applying 
the maxim that equity regards as done that which ought to be done. Pomeroy’s 
Equity Jurisprudence, vol. 1, § 368; Virginia Shipbuilding Corporation v. United 
States (C. C. A 4th) 22 F. (2d) 38, 50; Rexford v. Southern Woodland Co. (C. 
C. A. 4th) 225 F. 1022; Id. (D. C.) 208 F. 295; Lewis v. Hawkins, 23 Wall, 
119, 23 L. Ed. 113; Epps v. McCallum Realty Co., 139 S. C. 481, 138 S. E. 297. 
And in such case the vendor is not the unconditional and sole owner of the property, 
within the meaning of the clause of the insurance policies here under consideration. 
Vancouver Nat. Bk. v. Law Union & Crown Ins. Co. (C. C.) 153 F. 440; Phenix 
Ins. Co. v. Kerr (C. C. A. 8th) 129 F. 723, 66 L. R. A. 569; Sharman v. Contin- 
ental Ins. Co., 167 Cal. 117, 138 P. 708, 52 L. R. A. (N. S.) 670; Ins. Co. v. Erick- 
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son, 50 Fla. 419, 39 So. 495, 2 L. R. A. (N. S.) 512, 111 Am. St. Rep. 121, 7 Ann. 
Cas. 495, and note at 498; 14 R. C. L. 1058. 

[3] But the case as made by the plaintiff’s evidence is not the case of insurance 
procured by the vendor where the vendee is in possession under a contract of sale. 
If plaintiff’s evidence is believed, any right of the Lybrands to purchase under the 
contract had been forfeited before the policies were issued, and at that time the 
relationship existing was not that of vendor and purchaser but of landlord and 
tenant. Stinson v. Dousman, 20 How. 461, 15 L. Ed. 966; Murphy v. Myar, 95 
Ark. 32, 128 S. W. 359, Ann. Cas. 1912A, 573. The rights of the parties, of course, 
are to be determined by the contract, and its meaning is very clear. Plaintiff agreed 
to sell the property in question to the Lybrands at the price of $20,000, to be paid 
in four equal annual installments, the first on November 1, 1924, the purchase price 
to bear interest at 8 per cent. Default in payment of the amount provided was 
to avoid the obligation on the part of plaintiff to sell, but in case of such default 
it was to have the option either to collect the purchase price and interest or to 
treat its obligation to sell as at an end. In the latter event the Lybrands were to 
pay $1,200 per year as rental for the property. 

[4, 5] And there is no doubt, we think, that under the contract the legal effect 
of the failure of the Lybrands to make the first payment of the purchase money 
when due, or within the extension granted, was to forfeit their right to purchase. 
It is true that time is not ordinarily of the essence of a contract of this sort, but 
it is of the essence when the parties make it so. And it is ordinarily held to be 
made of the essence by a provision that, in the event of the failure of the purchaser 
to comply with the terms of his agreement, the vendor shall be released of all 
obligation to convey, or that on default in making the required payment the con- 
tract shall be null and void. 27 R. C. L. 448; Cleary v. Folger, 84 Cal. 316, 24 
P. 280, 18 Am. St. Rep. 187; note 104 Am. St. Rep. at page 271 and cases cited. 
And, where time is made of the essence, the parties are bound by the time limited 
in the contract, and the vendee forfeits his rights by failure to comply within 
the specified time. Williams v. McManus, 90 S. C. 490, 73 S. E. 1038, 1048. In 
Cooper v. Rutland, 99 S. C. 83, 82 S. E. 994, cited by defendants, the contract did 
not, as in the case at bar, provide for forfeiture. 

[6, 7] We think it is clear that the parties to this contract intended that time 
should be of the essence. Plaintiff had already been obliged to foreclose on the 
property. It was willing to allow the Lybrands to buy it back, if they could do so 
within a reasonable time; but it is not reasonable to think that it would have been 
willing to turn the property back to them in such a way as probably to require 
another foreclosure. It allowed them to continue in possession, giving them a 
contract under which they were to have the right to purchase, if they made the 
payments agreed upon within the time specified, but upon the express condition 
that, if they failed to do this, they were to pay rent for the use of the property 
and the bank was to be under no obligation to convey. 


The right on the part of the plaintiff at its election to hold the Lybrands liable 
for the purchase price was not inconsistent with the right to insist upon a forfeiture 
if it did not so elect. On the contrary, a mere option to declare the rights of the 
purchaser forfeited is upheld as in the interest of the vendor, and not inconsistent 
with his right to enforce the contract if he desires to do so. Stewart v. Griffith, 
217 U. S. 323, 30 S. Ct. 528, 54 L. Ed. 782, 19 Ann. Cas, 639. And a fortiori there 
1s no inconsistency between an option on the part of the vendor to enforce the 
contract and the right to insist upon a forfeiture incurred thereunder. The option 
on the part of plaintiff, which it has not exercised, was merely to enforce liability 
under the contract of purchase notwithstanding default, if it saw fit to do so. It 
did not see fit to do so, but the testimony is that after default the Lybrands gave 
notice that they could not purchase, and agreed to pay rent, and that plaintiff has 
been collecting rent ever since. If this is believed, there can be no question that 
the interest of the Lybrands under their contract of purchase was at an end, and 
that the interest of the plaintiff in the property was that of unconditional and sole 
Ownership. 

It is argued, however, that as C. R. Lybrand had an interest under the contract, 
and that as he died before notice was given that the Lybrands would not purchase, 
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the rights of his heirs could not have been affected by that notice. As J. C. Ly- 
brand, who gave the notice, was one of the executors of C. R. Lybrand’s estate, 
however, and as exercising the right to purchase would have required that the 
estate put up more than its total assets, this position seems to us to be rather 
strained. A sufficient answer is that the forfeiture under the contract depended, 
not upon the action of J. C. Lybrand, but upon the terms of the contract itself, 
and that the right of the Lybrands to purchase had been lost by default prior to 
the death of C. R. Lybrand. 


[8, 9] In addition to the forfeiture by failure to make payment, we think that 
the action of J. C. Lybrand in notifying the bank that he would not purchase, but 
would pay rent, and in assuming the relation of tenant under the contract, cer- 
tainly estopped him from claiming a right to purchase. It also estopped his mother, 
if, as testified, the notice was given pursuant to consultation with her. And al- 
though, nothing else appearing, it might not estop the heirs of C. R. Lybrand, they 
are estopped by reason of the fact that they accepted dividends from C. R. Ly- 
brand’s estate, which they must have known could not possibly have been paid 
them, if the obligation to purchase under the contract had been considered as a 
liability of his estate. Not only did they accept these dividends, but they stood 
silently by and did nothing while C. R. Lybrand’s administrator notified plaintiff 
that the Lybrands would not purchase, and while he was paying rent on the prop- 
erty to plaintiff for a corporation in which the estate of C. R. Lybrand owned a 
large interest. It is not reasonable to infer that they were not familiar with what 
was being done, and by their silence under the circumstances thy were precluded 
from claiming any right to purchase under the contract. Cory Mann George Cor- 
poration v. Old (C. C. A. 4th) 23 F. (2d) 803, 809. In fairness to them, however, 
it should be stated that the record does not show that they are attempting to take 
any such inconsistent position as would be involved in a claim of the right to 
purchase. 

As stated above, the reason of the rule upon which defendants: rely as to treat- 
ing the purchaser as the real owner of the property is that equity considers that 
as done which ought to be done. The basis of the holding that he is the owner 
within the meaning of an insurance policy, although the legal title remains in the 
vendor, and that the vendor is not the unconditional and sole owner, is this rule 
and the fact that because of its application loss by fire will fall on the purchaser, 
as he may be required to pay the price agreed notwithstanding the destruction of 
the property. Phenix Ins. Co. v. Kerr, supra; Lewis v. New England Fire Ins. 
Co. (C. C.) 29 F. 496; Johannes v. Standard Fire Office, 70 Wis. 196, 35 N. W. 
298, 5 Am. St. Rep. 159; note, 7 Ann. Cas. 498. But these reasons cease to apply 
where, as here, the contract of sale and purchase has become unenforceable and 
the loss by fire will fall upon the vendor. ‘“Cessante ratione legis, cessat ipsa lex.” 
If plaintiff had attempted to collect the purchase price of the property in con- 
troversy, after having treated the contract of sale and purchase as forfeited and 
having collected rent for months, it would have been laughed out of court. And, 
on the other hand, no court in the world, we think, would have enforced the con- 
tract to convey in a suit by the Lybrands after they had failed to make the required 
payments, had surrendered any right to purchase the property, and had paid the 
rent provided in the event of forfeiture of right to purchase. The heirs of C. R. 
Lybrand would have stood no better chance of enforcing the contract in court 
than C. R. Lybrand himself, as any rights which he had to purchase were forfeited 


by failure to make payment prior to his death, as well as by the estoppel to which 
we have adverted. 


2. Additional Insurance—There is no contention that there was any breach of 
warranty as to additional insurance on the building numbered 11; but the breach 
is alleged to have occurred with respect to the policies issued on the buildings num- 
bered 7 and 9. As to these policies, the facts are that, when they were first issued, 
$7,500 insurance was placed on each of the buildings. On October 30, 1925, Siebels, 
Bruce & Co., of Columbia, insurance agents, who represented both defendant com- 
panies, wrote W. P. Williams, the local agent at Wagener, who had written the 
policies, calling his attention to the fact that two policies aggregating $7,500 had 
been issued on building No. 9, whereas the total insurance permitted on that build- 
ing was only $5,000. On November 11, 1925, Mr. Williams, in answering this 
letter, stated that one of the policies had been written on building No. 9, which 
should have been written on No. 7, with the result that there was $2,500 more on 
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No. 9 and a like amount less on No. 7 than was intended. He asked whether he 
should cancel the policy for this amount mistakenly written on building No. 9, 
or place indorsement thereon correcting mistake. Not hearing from this letter, 
he again wrote to Siebels, Bruce & Co. regarding the matter, and on November 
24th received an answer advising that they were changing the policy and inclosing 
to him two copies of indorsement to complete his records. 

Mr. Williams testified that, when he received the letter and indorsements from 
Siebels, Bruce & Co., he attached one of the indorsements to the policy which was 
to be changed, went over all of the policies on building No. 7 and entered indorse- 
ments on them permitting a total of $10,000 on the building,.and sent copy of the 
indorsements so entered to the Stamping Office or South Carolina Rate and In- 
spection Bureau. He stated also that he went over the other policies, and saw that 
the indorsements permitting insurance corresponded to the amounts of insurance 
actually carried. He further testified that, as he was a novice at writing insurance, 
he called in J. C. Lybrand to assist him; that Mr. Lybrand was present when he 
made these indorsements, and that afterward Mr. Lybrand took the policies over 
to his store, that he might compare them with his policies on merchandise, to see 
if the latter policies properly described the buildings in which the merchandise was 
situate, fearing that some similar mistake might have occurred with regard to them. 

[10] J. C. Lybrand corroborated the statements of Williams as to the correc- 
tions and indorsements made on the policies and as to taking them from the bank 
to his store. He also testified that he put them in the safe in the store and that 
they were burned up in the fire which destroyed the building. If believed, this tes- 
timony effectually disproved the contention that there was a breach of warranty 
as to additional insurance, as in such case the additional insurance was authorized 
by agreement in writing added to the policy. Its credibility was a matter for the 
jury to pass upon. 

[11-13] 3. The Question of Estoppel—The alleged estoppel arises out of state- 
ments contained in the proofs of loss submitted by plaintiff to defendants. One of 
these statements was as follows: 

“At and from the time said policy was issued, to and at the time said fire occur- 
red, the assured’s title to all the buildings described as insured hereunder and the 
ground upon which said buildings were situate, was that of sole and unconditional 
owner in fee simple, and there was, and is now, no lien, mortgage, or incumbrance 
of any nature upon any of said insured property, and no other person than the as- 
sured has any interest therein, except J. C., C. R., and Donia A. Lybrand hold an 
agreement of contract to purchase said property, dated October 1, 1923.” 

E. B. Jackson, president of plaintiff, testified that prior to the execution of 
the proofs of loss he had thoroughly discussed the contract in controversy with 
the adjuster of defendants, and had made it clear that the Lybrands had no fur- 
ther right to purchase thereunder, and that he referred to the contract in the proofs 
of loss merely in order that all matters which had entered into the controversy 
proofs of loss were filed April 14, 1926. On April 29th, just two weeks later, he 
might be laid before the company. The proofs of loss were filed April 14, 1926. 
On April 29th, just two weeks later, he wrote a letter to Siebels, Bruce & Co., 
agents of defendants, in which he made the contention that the Lybrands had for- 
feited their right to purchase under the contract and were mere tenants. 

To the proofs of loss were attached what purported to be copies of the poli- 
cies, and the copy of the $5,000 policy on building No. 7 stated that the total insur- 
ance permitted on the building was $8,000. There is testimony that this mistake 
occurred as a result of preparing a copy of the policy from the records available 
in the office of Mr. Williams, the local agent, and because of the fact that the in- 
dorsement made at the time of the change of the $2,500 was not entered by him 
on the policy register. 

The contention of defendants is that these proofs of loss show a breach of 
the warranties contained in the policies and that plaintiff is estopped to deny their 
recitals. We do not think, however, that this is the law. The proofs of loss are 
not part of the contract of insurance. The contract requires them to be made, but 
when made they are the mere declarations of the insured, admissible in evidence 
as such, but not conclusive of the facts which they state. If they contain false 
statements, upon which the company relies, and so acts or refrains from acting that 
injury would result therefrom if the statements were denied, an estoppel in pais may 
arise. 26 C. J. 381, and cases cited. But no such estoppel arises in ordinary cases 
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of erroneous statements in proofs of loss, where the company is not induced thereby 
to admit a liability which it would not have admitted or otherwise misled into 
changing its position. Pythias Knights’ Supreme Lodge v. Beck, 181 U. S. 49, 56, 
21 S. Ct. 532, 45 L. Ed. 741; Insurance Co. v. Newton, 22 Wall. 32, 22 L. Ed. 793; 
Union Mutual Life Ins. Co. v. Payne (C. C. A. 5th) 105 F. 172; McMaster v. Ins. 
Co. of North America, 55 N. Y. 222, 14 Am. Rep. 239; Bentley v. Standard Fire 
Ins. Co., 40 W. Va. 729, 23 S. E. 584, 588; 26 C. J. 381; 14 R. C. L. 1445; Cooley’s 
Briefs on Insurance (2d Ed.) vol. 7, § 5868 et seq.; note Ann. Cas. 1916A, 451. 

And, if plaintiff’s testimony is accepted, we see no element of estoppel in 
pais arising out of the proofs of loss. For such estoppel to arise, it must appear, 
not only that false statements were contained in the proofs of loss but also that 
defendants were misled thereby, and in reliance thereon either took or refrained 
from taking some action which would result to their prejudice, if plaintiff be allowed 
to show the true facts. In this case there is evidence that plaintiff’s president told 
defendants’ adjuster what plaintiff’s contention was with respect to the contract 
with the Lybrands. He also wrote their general agent, claiming that under tne 
contract the Lybrands were tenants, “not having met their payments as provided.” 
And in the proofs of loss themselves plaintiff stated its claim of unconditional and 
sole ownership, notwithstanding its reference to the contract. With regard to the 
limitation as to additional insurance contained in the $5,000 policy on building No. 
7, and the changing of the $2,500 policy to that building from building No. 9, the 
agents of defendants at Columbia not only knew about the transfer, but directed it, 
and they must have known that the local agent would make such indorsements on 
the policies as would prevent them being rendered void as a result of the transfer 
which they had directed. We do not see, therefore, how the defendants could have 
been misled by tne statements in the proofs of loss. 

Nor do we see how they can claim to have been prejudiced in any way. They 
certainly have not paid anything on the policies as the result of the statements 
contained in the proofs of loss, and we do not see anything that they have done 
or refrained from doing through reliance thereon which has prejudiced any defense 
that they may have had. A defense made through hope engendered of defeating 
recovery under the policies because of statements contained in the proofs of loss 
is manifestly not such action or change of position as the law contemplates as the 
basis of an estoppel precluding the insured from contradicting such statements. If 
it were, they would constitute an estoppel in practically every contested case where 
such question arises. 

For the reasons stated, we think that there was error in directing a verdict for 
defendants. The judgment of the court below is accordingly reversed, and the 
case is remanded for a new trial. 

Reversed. 


HARTFORD FIRE INS. CO. v. MORRIS et al., and four other cases. 
Circuit Court of Appeals, Sixth Circuit. July 10, 1928. Nos. 5006-5010. 
27 Federal Reporter (2d) 508. 

1. INSURANCE—OWNER OF FEE SUBJECT TO MORTGAGE AND 9- 
YEAR LEASE HELD PARTY TO CONTRACT OF FIRE INSURANCE, 
AND ENTITLED TO RrnCOVER THEREON. 

Owner of fee subject to mortgage and rights of lessee under 99-year lease, to 
whom fire insurance policies were directly issued without assignment, except for 
indorsements on policies, held a party to contract of insurance, and entitled to recov- 
ery thereon on account of fire loss, notwithstanding indorsement declared lessee 
should be recognized as insured under the policy. 

(For other cases, see Insurance, Dec. Dig. §§ 156[1], 624[1].) 


2. INSURANCE—INSURERS CANNOT COMPLAIN THAT OWNER OF 
FEE WAS JOINED AS PLAINTIFF IN RECOVERY WITH MORT- 
GAGEE AND TRUSTEE. 

Even assuming that owner of fee subject to mortgage and 99-year lease could 
not maintain suit on fire policies in her own name, insurers cannot complain that 
she was joined as plaintiff in recovery with mortgagee and trustee; it appearing 
that both parties had interests which, though distinct among themselves, might 
properly be collected by joint judgment against insurers. 


(For other cases, see Insurance, Dec. Dig. § 624[1].) 
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3. INSURANCE—INSURERS HAVE BURDEN OF PROVING VIOLATION 
OF FIRE POLICY PRECLUDING RECOVERY IF HAZARD WAS IN- 
CREASED. 

Insurers have burden of proving violation of provision of fre policy, precluding 
recovery in case hazard was increased by any means within control or knowledge 
of insured. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 


4. INSURANCE—FIRE POLICIES HELD NOT FORFEITED AS TO OWN- 
ER OF FEE, OR MORTGAGEE AND TRUSTEE, FOR VIOLATION OF 
PROVISION PRECLUDING RECOVERY IF HAZARD WAS IN- 
CREASED. 

Policies of fire insurance were not forfeited as to owner of fee, or mortgagee 
and trustee representing owner under lease, because of violation of provision pre- 
cluding recovery if hazard was increased, unless they had notice thereof and had 
failed within reasonable time to inform insurer. 

(For other cases, see Insurance, Dec. Dig. § 311[1, 3].) 


5. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT NEI- 
THER OWNER OF FEE NOR MORTGAGEE AND TRUSTEE HAD 
KNOWLEDGE OF INCREASED HAZARD, DEFEATING RECOVERY 
UNDER FIRE POLICY. 

In action on fire insurance policies, evidence held to sustain finding that neither 
owner of fee nor mortgagee and trustee representing owner under the lease had 
knowledge of increased hazard by change of insured property from a dwelling house 
to that of a road house, which would defeat recovery under policy containing pro- 
vision to that effect. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


In Error to the District Court of the United States for the Eastern Division 
of the Northern District of Ohio; D. C. Westenhaver, Judge. 

Separate suits by Emily Morris, the Guardian Trust Company, and the Sam- 
pliner Realty Company against the Hartford Fire Insurance Company, against 
the Phoenix Insurance Company, against the Fidelity-Phoenix Insurance Company, 
and against the Niagara Fire Insurance Company. Judgments for the first two 
named plaintiffs, and denying recovery as to plaintiff last named, and defendants 
separately bring error. Affirmed. 

C. W. Sellers, of Cleveland, Ohio, and Paul H. Heineke, of Chicago, Ill. (Myers 
& Snerly, of Chicago, Ill, Thompson, Hine & Flory, and Stearns, Chamberlain & 
Royon, all of Cleveland, Ohio, and Hicks & Folonie, of Chicago, IIl., on the brief), 
for plaintiffs in error. 

Clinton M. Horn, of Cleveland, Ohio (Dustin, McKeehan, Merrick, Arter & 
Stewart, of Cleveland, Ohio, on the brief), for defendants in error. 

Before Denison, Moorman, and Knappen, Circuit Judges. 

KNAPPEN, Circuit Judge. In May, 1924, Emily Morris owned in fee a consid- 
erable parcel of iand in Cuyahoga county, Ohio, on which were several cottages, 
a dwelling house, a bath house, two garages, and other buildings, and apparently 
an inn. The dwelling house was insured against loss by fire for $20,000, the con- 
tents for $6,000, under nine policies of insurance (all in the same form and with 
identical provisions), five of which policies were respectively issued by the plain- 
tiffs in error, two by the Hartford Company, and one each by the Phoenix, the 
Fidelity-Phoenix, and the Niagara. Each policy covered its pro rata of the ag- 
gregate insurance. The policies also covered a bungalow, not involved in this suit. 

While the several policies were in force, and on May 31, 1924, Emily Morris 
mortgaged the real estate in question to the Guardian Savings & Trust Company 
(now the Guardian Trust Company) for $12,000, the policies being thereupon in- 
dorsed: “Loss, if any, on buildings, payable to the Guardian Savings & Trust 
Company, as mortgagee (or trustee), as such interest may appear.” Later, and 
on June 21, 1924, Emily Morris leased the entire premises to the Sampliner Realty 
Company for a term of 99 years; the Sampliner Company purchasing the contents 
of the dwelling house. Under that lease the Sampliner Company was to keep the 
buildings insured to the extent of 80 per cent. of their value at its expense, with 
provisions in the policies making the loss payable to the Guardian Savings & Trust 
Company as trustee of insurance moneys, and that all insurance moneys received 
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by such trustee be held in trust, not only as additional security to the lessor for 
the payment of rentals and other charges provided for in the lease, pending re- 
building or repairing of the buildings damaged or destroyed, but also in trust for 
the purpose of defrayng the cost of rebuilding or repairing, and of paying to the 
lessor (Emily Morris) any excess remaining in the hands of the trustee after the 
work of rebuilding or repairing shall have been fully completed and paid for. There 
was thereupon attached to each of the policies, a rider reciting the fact of the lease 
and its duration, that the fee was in Emily Morris, that the Sampliner Company 
should be recognized as the assured, loss, if any, under the respective policies to 
be payable to the trust company as mortgagee of the fee, and to the trust company 
as trustee, in accordance with the provisions of the 99-year lease. 

Thereafter the Sampliner Company took possession under the lease, and later 
supplied the dwelling house with additional furniture, etc., and sublet it to others, 
who occupied it as a hotel or roadhouse until put out of business by the public 
authorities. About two weeks thereafter the house burned, while unoccupied, except 
by a watchman. Proofs of loss were furnished by the Sampliner Company to each 
insurer; each refused payment, for the reason that the hazard had been increased 
by the change of use from dwelling house to the new use referred to, in violation 
of a promissory warranty in the insurance policies to the effect that the property 
was used and was to be used as a family dwelling house; also by virtue of a 
provision of the policy making it void. and relieving the insurer of liability, if the 
hazard be increased by any means within the control or knowledge of the assured; 
and by virtue of a further policy provision that the terms and conditions thereof 
should not be the subject of waiver, except as indorsed upon the policy or added 
thereto, etc. 

The suits here under review were brought by Emily Morris, the Guardian 
Trust Company, and the Sampliner Company against each of the defendant insur- 
ance companies, to recover its pro rata of the aggregate loss under all the policies. 
The five suits were tried together. Under mutual requests for directed verdicts, 
the court rendered joint judgment in favor of Emily Morris and the Guardian 
Trust Company, trustee, against each defendant insurer, for its pro rata share of 
the entire loss on the building under all the policies, but denied recovery by the 
Sampliner Company on account of insurance on either building or contents. These 
writs are severally brought by the defendant insurers. The Sampliner Company 
does not ask review. 

[1, 2] In our opinion recovery was properly awarded to Emily Morris and the 
Guardian Trust Company on account ot the fire loss on the building. We are 
unable to assent to the contention that Emily Morris was not a party to the con- 
tract of insurance at the time of the loss. The policies were issued directly to her. 
She does not appear to have assigned them to any one else. She still owned the 
fee, subject to the mortgage and the rights of her lessee. The latter had not exer- 
cised its option of purchase. The indorsements upon the policies before referred 
to were plainly intended for the benefit of the trust company, both as mortgagee and 
‘as trustee under the lease in a fiduciary capacity, including the primary protection 
of the rights of the beneficiary, Emily Morris. True, the policy indorsement declares 
that the Sampliner Company shall be recognized as the insured under the policy. 
But we think that, when considered with the writings and the conceded situation 
generally, this does not mean that Emily Morris and the trust company were not 
insured, but we think means little, if any, more than that the Sampliner Company 
could lawfully enforce the insurer’s liability for loss. It brought suit for that 
purpose jointly with Emily Morris and the trust company. The insurers are not 
harmed by the fact that the lessee itself was not a party to the recovery. Its right 
to sue, whatever it was, inured to the benefit of the other plaintiffs joined with 
it, and it cannot still recover on the policies. The insurers are as fully protected 
by the judgments as if they were recovered by the Sampliner Company, either 
alone or jointly with Emily Morris. 

Moreover, the trust company had a right of action upon the policies. Not only 
was the fire loss payable to it as its mortgage interest should appear, which alone 
would have authorized the suits to the extent, at least, of that interest, but was 
trustee of the legal rights of both lessee and lessor under the Sampliner lease. Even 
assuming that Emily Morris could not have maintained a suit in her own name, 
the insurers cannot be heard to complain that she is joined as plaintiff in the recovery 
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with the trust company as mortgagee and as trustee. In our opinion, both Emily 
Morris and the trust company had interests which, though distinct as between 
themselves, might properly be collected by joint judgment against the insurers. The 
latter were not concerned, nor is this court, with the matter of accounting as be- 
tween the two owners of the judgments. 

It remains to consider whether the trust company and Emily Morris were 
charged with knowledge of the increased hazard by the use of the dwelling house 
as a roadhouse. ‘The policy provision relied upon by the insurers as precluding 
recovery, reads: “This entire policy, unless otherwise provided by agreement 
indorsed hereon, or added hereto, shall be void if the hazard be increased by any 
means within the control or knowledge of the insured.” 

[3, 4] The burden was on the insurers to prove a violation of this provision. 
The Sampliner Company, which was in possession of the premises in question, and 
equipped and leased them for a roadhouse, was naturally charged with knowledge 
of the violation of the provision referred to. The District Judge was of opinion 
that the policies were not forfeited as to Emily Morris or the trust company, as 
mortgagee and as trustee, representing the owner under the lease, “unless notice 
thereof should come to their knowledge, and that after notice thereof should come 
to their knowledge, they failed, within a reasonable time, to inform the insurance 
company thereof.” We agree with this view. The indorsements attached to the 
policies after the execution of the lease contained this provision: “This policy as 
to the interest therein of the said payee as mortgagee (or trustee) only, shall not 
be invalidated by any act or neglect of the mortgagor or owner of the within 
described property nor by any increase of hazard, provided that the mortgagee (or 
trustee) shall notify this company * * * of any * * * increase of hazard which shall 
come to the knowledge of said mortgagee (or trustee).” 

The trial juuge also held, and we think correctly, that there is no evidence 
that Emily Morris or the trust company, as mortgagee and trustee, had any knowl- 
edge, “as that word is meant, within the reasonable interpretation of a clause of 
this character, of the increase of hazard or increase of risk. * * * I am of opinion 
that it was necessary, in order to avoid the policy, as to the mortgagee, or to avoid 
it as to Emily Morris, under the circumstances of the indorsement on the policy, 
and to avoid it as to the trustee representing the owner as to that insurance under 
the terms of the lease, that there should have been knowledge or notice thereof 
brought home to them. It is not enough that they should have had the means of 
knowledge. It is not enough that, by the exercise of a certain standard of dili- 
gence, the mortgagee or the trustee could have learned of the increased hazard. * * * 
If we should charge or attempt to charge them with a duty of active enquiry and 
investigation, we should defeat the entire purpose of the insurance policy under 
the mortgage clause.” 

[5] We find no evidence which we think reasonably tends to show that Emily 
Morris or the trust company had notice or knowledge of the use of the dwelling 
house as a “roadhouse” or hotel. Aside from the tornado policy feature hereafter 
referred to, the only evidence which we understand is claimed by plaintiffs in error 
to show such notice is that subsequent to the making of the written lease, and 
before the fire, the Sampliner Company deposited with the trust company, and the 
latter recorded on its books, two Atha policies, each dated August 24, 1924, which 
described the insured building as a hotel, and it is claimed on their face showed 
that the premium rate was many times that on defendants’ dwelling house policies. 
But we are cited to nothing in the A&tna policies which we think reasonably gave 
notice, even to those seeing the policies, that the building therein described as the 


“hotel” was the same building described in the policies here in suit as a dwelling 
house. 


The two AXtna policies, insuring respectively certain buildings and contents 
taken together, gave $7,500 insurance on “the two and one story frame, shingle 
and composition roof, building known as Inn,” and $3,000 on the contents of the 
building so described; $5,000 on “the three-story frame, shingle-roof, building known 
as Hotel,” and $3,500 on the contents of the building so described; 1,000 on “the 
one-story, frame, composition roof, building known as Cottage No. 5,” and $500 
on the contents of the building so described. We understand defendants’ conten- 
tion to be that the building described in the AXtna policies as a “hotel” is the build- 
ing described in the policies here in suit as a “dwelling house.” In fact, the dwell- 
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ing house is described in the latter policies as a “two-story, shingle-roof, frame build- 
ing.” In the AStna policies the “Hotel” is described as a “three-story frame, shingle- 
roof building, known as Hotel.” An insurance clerk in the trust department of 
the Guardian Trust Company in 1923 and 1924, and down to the time of the trial 
below, testified that she had no knowledge, and that there is nothing “on our record” 
to indicate, that the building described in the A®tna policies as a “Hotel” is the 
building described in the policies in suit as a dwelling house.” 

In this state of the record, we are not impressed that the trial court erred in 
holding that there was no evidence that Emily Morris or the Guardian Trust Com- 
pany, trustee, had any knowledge of the “increase of hazard or increase of risk,” 
meaning, of course, the use of the dwelling house as a hotel or roadhouse. It 
follows that we think plaintiffs in error were not entitled to a directed verdict 
against the plaintiffs, and that the court below properly held there was no disputed 
issue of fact requiring submission to the jury under the reservation attached to the 
motions of some of the plaintiffs in error for a directed verdict. 

The judgment of the District Court must be affirmed. 


COFFIN v. LONDON & EDINBURGH INS. CoO. 
District Court, N. D. Georgia. July 17, 1928. (No. 936.) 
27 Federal Reporter (2d) 616. 


2. INSURANCE—FIRE INSURANCE BEING PURELY PERSONAL CON- 
TRACT, LOCATION OF PROPERTY INSURED IS NOT CONCLUS- 
IVE IN FIXING LAW UNDER WHICH PARTIES CONTRACTED. 


Fire insurance being a purely personal contract, location of property insured 
is not conclusive to fixing the law under which parties intended to contract, as 
contract could be performed without visiting place of destruction and enforced by 
suit in any court acquiring jurisdiction of defendant. 


(For other cases, see Insurance, Dec. Dig. § 125[1].) 


3. INSURANCE—MEMORANDUM SUFFICIENT UNDER STATUTE OF 
FRAUDS IS NOT ALWAYS SUFFICIENT COMPLIANCE WITH STAT- 
UTE REQUIRING THAT ENTIRE FIRE INSURANCE CONTRACT BE 
WRITTEN (PARK’S ANN. CIV. CODE GA. § 2470). 


A memorandum sufficient to satisfy the statute of frauds is not always sufficient 


compliance with Park’s Ann. Civ. Code Ga. § 2470, requiring entire contract for 
fire insurance to be in writing. 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 


4. INSURANCE—LIMITATION OF FIRE INSURANCE TO THREE- 
FOURTHS OF LOSS IS VALID, IN ABSENCE OF CONTRARY STAT- 
UTE (PARK’S ANN. CIV. CODE GA. § 2545). 


Limitation of fire insurance recoverable to three-fourths of loss by special 


entry on printed form of binder is valid, in absence of contrary statute, such as 
Park’s Ann. Civ. Code Ga. § 2545. 


(For other cases, see Insurance, Dec. Dig. § 501.) 


*Counsel for plaintiffs in error, as evidence that the trust company knew that the buildings 
insured by the policies here in suit were, in August, 1924, insured and described in an Astna 
policy in its possession as a hotel, cites an entry on a page of the trust company’s “Records of 
Insurance of Guardian Trust Company” (Defendants’ Exhibit B), on an Astna tornado policy 
(not the A&tna fire policies on the building in question) expiring July 8, 1929 (date of policy and 
term not given), with the notation: ‘“Tornado—covers specifically on cottages Nos. 1, 2, 3, 4, 5, 6, 
7, 8, 9, 10, 11, 12, “Lake Front,” barn, private garage, hotel, inn, large garage, bath house.” 
do not find that the “tornado” record purports in terms to cover all buildings on the land leased 
by Emily Morris to the Sampliner Company. But, if it did, the fact would not seem significant. 
Aside from the “Hotel,” there were 12 cottages in terms covered by the tornado insurance, as 
well as several other buildings. In the record immediately preceding Defendants’ Exhibit B is 
Defendants’ Exhibit A, which is a copy of a page of “Records of Insurance of Guardian Trust 
Company,” containing reference to the $20,000 policy on the dwelling house and $6,000 on con- 
tents thereof, with a list of the nine policies thereon (including the five here in suit); also referr- 
ing to the insurance on bungalow, and containing a notation dated May 3, 1926 (which was after 
the fire), reading: ‘20,000 and 6,000 items [the dwelling house and contents] were lately destroyed 
by fire, which occurred about January 24, ’25; these policies are in possession or attorneys who are 
handling their claim.’’ Taking all these entries together, they do not, in our opinion, reasonably 


tend to show that the trust company understood that the “Hotel” of the A®tna policies was the 
‘dwelling house” of the policies in suit. 
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6. INSURANCE—FIRE INSURANCE CONTRACT, MADE WITH AND DE- 
LIVERED TO INSURED’S BROKER IN NEW YORK, HELD NEW 
YORK CONTRACT, NOT VOID BECAUSE LIMITING INSURANCE TO 
THREE-FOURTHS OF LOSS (PARK’S ANN. CIV. CODE GA. § 2545). 
Fire insurance contract, made with and delivered to insured’s broker in New 

York, and mailed by him to insured, residing in Georgia, wherein property was 

tocated, held a New York contract, and hence not void under Park’s Ann. Civ. 

Code Ga. § 2545, because limiting insurance recoverable to three-fourths of loss. 


(For other cases, see Insurance, Dec. Dig. §§ 125[2], 501.) 


7. INSURANCE—PENALTIES UNDER GEORGIA LAW FOR REFUSAL TO 

PAY LOSS DO NOT APPLY TO FIRE INSURANCE CONTRACT MADE 

IN NEW YURK (PARK’S ANN. CIV. CODE GA. § 2549). 

While sending of agent into state to adjust even a single loss may be doing 
business therein, so as to give courts thereof jurisdiction of action on fire insurance 
contract, penalties imposed by Park’s Ann. Civ. Code Ga. § 2549, for refusal in 
bad faith to pay loss, do not apply to contract made in New York under New York 
laws, though property insured is located and insured resides in Georgia. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


8. COURTS—INSURER, REPUDIATING COMPROMISE SETTLEMENT OF 
SUITS ON CONCURRENT INSURANCE CONTRACTS, HELD ES- 
TOPPED TO CLAIM THAT AMOUNT OF COMPROMISE FIXED 
AMOUNT DUE PLAINTIFF ON ONE OF THEM FOR JURISDIC- 
TIONAL PURPOSES. 

Fire insurance company, repudiating compromise settlement of suit on concur- 
rent contracts of insurance, and defending entire suit without ackowledging any 
liability, held estopped to claim that such compromise fixed amount due insured, 
under rider making insurer’s liability on one of such contracts dependent on adjust- 
ment and settlement under contract of concurrent insurance. 

At Law. Action by Samuel B. Coffin against the London & Edinburgh Insur- 
ance Company. Judgment for plaintiff. 

Watkins, Asbill & Watkins, of Atlanta, Ga., for plaintiff. 

Anderson, Rountree & Crenshaw, of Atlanta, Ga., for defendant. 

S1ptey, District Judge. [1] There is a motion to dismiss, based on the ground 
that an insufficient amount is involved. A judgment for more than $3,000 is prayed 
for and might be secured, irrespective of the attorney’s fees claimed, which has 
sometimes been held to be mere costs, if the insurance contract sued on should 
be held to be governed by Georgia law, as is expressly claimed in the petition as 
amended. The insurance is on property in Georgia and is payable to a resident of 
Georgia, but is dated in another state. The full facts attending its making are 
not pleaded. It does not appear with sufficient clearness that it is not a Georgia 
contract to justify the court in refusing to hear the contention. I therefore overrule 
the motion to dismiss. 


[2] The case was heard before me on a stipulation waiving a jury. It appears 
that the plaintiff applied to a broker in New York to get insurance on his prop- 
erty in Georgia, and that the broker in New York obtained the contract sued on, 
together with two others, aggregating $10,000, through McKelvie & Co., who rep- 
resented and acted for the three insurers. The contract sued upon was made with 
and delivered to the broker in New York, and by him mailed to plaintiff. It con- 
tains no agreement as to what law should be applicable to it. Fire insurance is a 
purely personal contract. ‘The location of the property insured is not conclusive 
in fixing the law which the parties intended to contract under. It might be a ship 
at sea, or a house in a city never visited by either party. In case of loss the con- 
tract can be performed without visiting .he place of destruction. An adjustment 
can be reached by bringing witnesses from the scene of loss, and the contract can 
be enforced by suit in any court that can get jurisdiction of the defendant. 

[3-6] A Georgia statute (Park’s Code, § 2470) requires the entire contract of 
fire insurance to be in writing. A memorandum sufficient to satisfy the statute of 
frauds will not always do. The so-called “binder” sued on here is of doubtful 
sufficiency under this statute. It really contains no promise to pay in case of loss. 
The binder, by a special entry on the printed form, limits insurance recoverable to 
three-fourths of the loss. This limitation is void under another Georgia statute 
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(Park’s Code, § 2545), but valid elsewhere in the absence of statute. It should 
be assumed that the parties intended their contract to have full effect. This can 
be secured only by attributing to them an intention to deal under the law of the 
place of the contract, and not under that of the state of Georgia. The original 
suit in this case recognizes the three-fourths value limitation as valid. I hold this 
to be a New York contract according to the true intent of the parties entering 
into it. 

[7] It results that the three-fourths value clause is valid. Also the penalties 
«of the Georgia law (Park’s Code, § 2549) of 25 per cent. damages and attorney’s 
fees by refusal in bad faith to pay the policy, do not apply. The statute on its 
face relates only to Georgia insurance companies and those doing business in the 
state. While the sending of an agent into a state to adjust even a single loss may 
be doing business, so as to give Georgia courts jurisdiction (Lumbermen’s Insurance 
Co. v. Meyer, 197 U. S. 407, 25 S. Ct. 483, 49 L. Ed. 810) I do not see how, if the 
contract was made under the New York laws and in New York, the accident of a 
jurisdiction for suit acquired. here would enable the Georgia Legislature to add to 
the contract the penal consequences set forth in the statute. The binder, indeed, 
does not contemplate a Georgia adjustment, but makes the defendant’s liability to 
follow the adjustment and settlement made on another contract of concurrent in- 
: surance. 

[8] This other contract, for an amount double that here sued on, was com- 
promised for the sum of $3,250. It is thereupon claimed that this fixed the amount 
«due on the conaract in suit at $1,625. It is shown, however, that, after long un- 
successful attempts to adjust and settle in the usual course, suit was brought on 
both contracts. Pending suit McKelvie & Co. agreed on a lump settlement for all 
the insurance involved at a compromised amount. One company paid its part, 
$3,250, as above stated, but the amount was received by plaintiff’s attorney expressly 
without prejudice to plaintiff’s claims, if the other companies should fail to pay 
their part. The defendant company not only did not pay its part, but repudiated all 
of the acts done in its behalf in that connection, It is now defending the entire suit, 
not acknowledging any liability at all. If the compromise of a lawsuit with the other 
company, as distinguished from an adjustment and settlement in ordinary course, 
was meant to be conclusive by the clause of the rider referred to, I do not think 
the defendant can blow hot and cold about it; that is, repudiate this measure for 
the purpose of claiming no liability, and in case of failure then to fall back 
‘on the agreement in the rider. Having denied that it is bound by the compromse, 
iit is estopped to claim that plaintiff is bound. 

A judgment may be presented, following the conclusions here announced. 


HOME FIRE INS. CO. v. PARKER. (No. 62.) 
Supreme Court of Arkansas. June 18, 1928. 
7 Southwestern Reporter (2d) 324. 
INSURANCE—INSURED HELD TO HAVE WAIVED BENEFIT OF FIVE- 
DAY CANCELLATION CLAUSE BY ACQUIESCENCE IN ISSUANCE 
OF SECOND POLICY, AS RESPECTS OTHER INSURANCE. 


Clause keeping fire policy in force five days after notice of cancellation did not 
preclude other policy from taking effect during such five-day period under concur- 
rent insurance clause, on theory of existence of insurance, where same agent rep- 
resented both companies, since in such case insured waived benefit of cancellation 
clause by acquiescence in agent’s issuance of second policy. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 


Appeal from Circuit Court, Phillips Countv; W. D. Davenport, Judge. 


Action by E. L. Parker against the Home Fire Insurance Company. Judgment 
‘for plaintiff, and defendant appeals. Affirmed. 


Wynne & Miller, of Fordyce, for appellant. 

Moore, Walker & Moore, of Helena, for appellee. 

McHaney, J. Appellee held a policy of fire insurance in the Home Fire In- 
‘surance Company of New York, written by Hugh Mixon of Marianna, covering 
‘certain personal property, in the sum of $1000. This company directed Mr. Mixon 
‘to cancel said policy, and on the 8th day of January, 1927, he canceled the policy 
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and issued another policy for appellant to appellee covering the same risk and for 
the same amount. On said date, Mr. Mixon wrote appellee the following letter: 
“January 8, 1927. 

“Mr. E. L. Parker, Lexa, Arkansas—Dear Mr. Parker: This insurance com- 
pany in which I have your household goods policy is not being written by us any 
longer. We are today renewing your insurance in another company and will run 
one year from date. 

“Please return the policy you now have, and we will give you credit for return 
premium and apply it on the new policy. 

“Tf you decide to move to Marianna, the policy will not be affected except in 
a reduction in rate. I have a house I want you to look at when you arrive here. 

“With very best regards 

“Yours very truly, 
“Hugh Mixon Agency. Manager.” 

Appellant’s policy, although issued on that date, was not countersigned and de- 
livered to appellee until after the loss occurred on the 12th day of January, 1927. 
There is a clause in the policy of the Home Fire Insurance Company of New York, 
as in all standard fire insurance policies, to the effect that a policy remains in force 
five days after notice of cancellation is given, and the loss occurred within the five- 
day period. Appellee made proof of loss and demanded payment of the full amount 
of his policy, the total loss being more than $1,800, which appellant refused to pay, 
and this lawsuit followed, resulting in a verdict and judgment against appellant for 
the full amount sued for, plus 12 per cent penalty and an attorney’s fee of $150. 

It is first insisted that the court committed error in refusing appellant’s request 
for a peremptory instruction. This contention is based on the ground that the pol- 
icy of the Home Fire Insurance Company of New York was still in effect on the 
date of the fire, by reason of the five-day cancellation clause heretofore mentioned, 
and that, under the concurrent insurance clause in its policy, same never became 
effective and binding on it, because of the prior insurance existing in the Home of 
New York. We do not agree with counsel in this contention, as the letter of Mr. 
Mixon to appellee shows clearly that he had canceled the policy of the Home of 
New York, and that he had renewed the risk in appellant company. The five-day 
clause referred to does not apply to a situation of this kind. It is for the benefit 
of the’policy holder. While the company has the right to cancel it, it cannot do so 
until the expiration of five days without the consent of the policyholder, which gives 
him this time in which to secure additional insurance. Being for the benefit of the 
policyholder, it is a provision that can be waived by him, and was waived in this 
case by the acquiescence of appellee in the action of Mr. Mixon, who stated that 
he had canceled the policy in the Home of New York, and had rewritten it in ap- 
pellant company to run one year from date, and it makes no difference that the pol- 
icy was actually countersigned and delivered after the fire, because the appellee 
rested under the assurance of Mr. Mixon that his risk was covered. Mixon was 
the general agent for both companies, holding blank policies with the power to ex- 
ecute and deliver and bind his companies immediately on fire insurance risks. Mil- 
waukee Mechanics’ Ins. Co. v. Fuquay, 120 Ark. 330, 179 S. W. 497. 

In the case of Phoenix Insurance Co. v. State, 76 Ark. 180, 88 S. W. 917, 6 
Ann. Cas. 440, this court held that an agent authorized to write policies of insur- 
ance may also act as the agent of the property owner, by agreement with the owner 
to keep his property covered with insurance, and to select the companies in which 
the policies shall be written. We think we may safely assume, in this case, that the 
agent of appellant had authority from appellee to keep his property insured. At 
least the agent assumed such authority by canceling the policy then held by appellee 
and reissuing it in appellant company. It cannot, therefore, be said that the action 
of the agent was without the authority of the assured, nor is there an attempted 
cancellation by substitution of the policy of another company. There was an actual 
cancellation, and an actual issuance of another policy. Therefore the cases cited 
by appellant have no application to the facts in this case. 

Appellant also complains of instruction No. 1, given by the court at appellee’s 
request, as follows: 

“You are instructed that, if you find from the evidence that Hugh Mixon was 
the agent of the defendant insurance company and that he informed the plaintiff 
that he had canceled the policy issued by the Home Fire Insurance Company of 


POR RA iets alt PN RCCL DEK: REDON DNA MOE 


i ih hee 





950 The Insurance Law Journal, Vol. 71 [Nov., 1928 


New York and had placed a policy for a like amount in the Home Insurance Com- 
pany of Fordyce, then you are instructed that the defendant would be bound by 
such statement, and you should find for the plaintiff.” 

It is said that this instruction is erroneous because the agent had no such au- 
thority, but it will be seen from what we have already said that he did have this 
authority. And it is further said that it is in conflict with instruction No. 6, given 
at appellant’s request. Instruction No. 6 simply was the converse of No. 1. It told 
the jury that, if they found the policy in the Home Insurance Company of New 
York had not been canceled at the time the fire occurred, the judgment should be 
for the defendant. The instructions are not in conflict, and were correct declara- 
tions of law. 

We find no error, and the judgment is affirmed. 


COLKER v. CONNECTICUT FIRE INS. CO., and three other cases. 
Court of Appeals of Kentucky. June 5, 1928. 
7 Southwestern Reporter (2d) 502. 

1. INSURANCE—BURDEN WAS ON INSURERS, ADMITTING LOSS, TO 
SHOW FACTS EXEMPTING THEM FROM LIABILITY (CIV. CODE 
PRAC. § 526). 

Under Civ. Code Prac. § 526, defendants admitting loss and denying liability 
therefor, in actions on fire insurance policies, had burden of showing facts exempt- 
ing them from liability. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 


2. INSURANCE—BURDEN WAS ON INSURERS TO SUSTAIN ALLEGA- 
TIONS OF ANSWER, CONTROVERTED BY REPLY, THAT INSURED 
BUILDING WAS USED FOR MANUFACTURING WHISKEY WITH 
INSURED’S KNOWLEDGE AND BY MEANS WITHIN HIS CONTROL. 
In actions on fire insurance policies, burden was on defendants to sustain allega- 

tions of their answers, controverted by reply, that insured building was used for 

manufacturing moonshine whiskey with insured’s knowledge and by means within 
his control. 
(For other cases, see Insurance, Dec. Dig. § 646[2].) 


3. INSURANCE—COURT INsoTRUCTING JURY TO FIND FOR INSURED, 
UNLESS STILL WAS INSTALLED OR OPERATED IN INSURED 
BUILDING, WITH KNOWLEDGE, OR BY MEANS WITHIN CONTROL, 
OF INSURED, SHOULD HAVE TOLD JURY WHAT WOULD BE 
MEANS WITHIN HIS CONTROL UNDER EVIDENCE. 

Court having instructed jury, in actions on fire insurance policies, to find for 
plaintiff, unless moonshine still was installed or operated in insured building with 
knowledge, or by means within control, of insured, thereby increasing hazard, should 
also have given instructions as to what would be means within plaintiff's control un- 
der the evidence. 


(For other cases, see Insurance, Dec. Dig. § 669[4].) 


INSURANCE—AS OPERATION OF STILL IN INSURED BUILDING 

INCREASED HAZARD, WORDS, “WHICH INCREASED THE HAZARD, 

* * * IF YOU FIND THE HAZARD WAS SO INCREASED,” SHOULD 

BE OMITTED FROM INSTRUCTION ON RETRIAL. 

As operation of moonshine still in insured building increased fire hazard and no 
regular insurance company would take such a risk, words of instruction, in actions 
on fire policies, “Which increased the hazard to the property by fire, if you find the 
hazard was so increased,” should be omitted on another triai. 


(For other cases, see Insurance, Dec. Dig. § 669[4].) 


Appeals from Circuit Court, Campbell County. ' 

Actions, tried together, by A. Colker against the Connecticut Fire Insurance 
Company, the Fireman’s Fund Insurance Company, the North River Insurance Com- 
pany, and the Hartford Fire Insurance Company, respectively. Judgment for de- 
fendants, and plaintiff appeals. Reversed and remanded. 

Howard M. Benton and Chas. E. Lester, both of Newport, for appellant. 

Horace W. Root, of Newport, for appellees. ; 

Honson, C. The above four cases will be heard together as they were in the 
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circuit court. On the former appeal, this court held that the circuit court erred in 
sustaining a demurrer to the plaintiff’s reply. See Colker v. Connecticut Fire Ins. 
Co., 218 Ky. 124, 290 S. W. 1073. On the return of the case to the circuit court 
the rejoinder was filed, also the sur-rejoinder. The cases came on for trial before 
a jury who returned a verdict for the defendants. The plaintiff appeals. 

It is earnestly insisted for the plaintiff that the court erred under the pleadings 
in adjudging the burden of proof to be on the defendants in instructing the jury 
and in allowing improper argument to the jury. This requires a full statement of 
the pleadings. By his petition the plaintiff alleged that on October 1, 1924, he was 
the owner of a brick and frame building occupied as a chewing gum factory; that 
the defendants issued to him policies insuring the building; that it was totally des- 
troyed by fire on July 19, 1925 and was of value $80,000; and that the defendants 
refused to pay and denied all liabilities on the policies. By amended petition the 
plaintiff pleaded that he had exclusive use, occupation, and possession of the prop- 
erty up until the time of the fire, except a garage located east of the factory build- 
ing and the sheet and metal building located south of the factory building, which 
was rented to his tenant, James Martin, for storage purposes during the latter 
part of May, 1925, and was occupied by Martin from about the lst of June, 1925, 
until the fire occurred; that plaintiff occupied this building for storage purposes up 
to the latter part of May, 1925, and in renting same to Martin for storage purposes 
the change of occupants was made without increase of hazard. 

By the answer the defendants denied that plaintiff rented the sheet and metal 
building to James Martin, or that Martin from about the lst of June, or at all, oc- 
cupied the building, or that the plaintiff had occupied the building for storage pur- 
poses until the latter part of May, or that in the alleged renting of the building to 
Martin the change of occupants was made without increase of hazard. The answer 
then alleged that the property insured under the policy embraced and included the 
sheet and metal building which was attached to and was a part of the factory build- 
ing and was so insured solely as a chewing gum factory to be used and to be oc- 
cupied as such and that it was so used and occupied at the time of the issual of the 
policies; that the policies provided that they should be void if the hazard was in- 
creased by any means within the control or knowledge of the insured, or if any 
change took place in the title or possession of the property, except change of occu- 
pants without increase of hazard, or if the business conducted therein was in viola- 
tion of the law; that at the time of the fire and without its knowledge or consent 
the plaintiff caused, suffered, and permitted a large copper moonshine still, of about 
100-gallon capacity, to be installed, used, and operated in said sheet and metal build- 
ing for the purpose of manufacturing moonshine whiskey, and large quantities of 
whiskey mash, about 50 barrels thereof, to be made, deposited, and kept in said 
building, or that if the plaintiff did not do this himself his alleged tenant, James 
Martin, so caused, suffered, and permitted the still to be so installed, used, and op- 
erated and said mash to be made and kept in the building at the time of and long 
prior to the fire all of which was in violation of law; that the still so installed and 
the mash so deposited in the building increased the hazard to the insured property 
by fire, and that such increase of hazard to the property by fire was by means with- 
in the control and knowledge of the plaintiff and in violation of the terms of the 
policies; that plaintiff in so renting the building to Martin, if he did rent it, caused 
a change of occupants to take place in the possession of the insured property with 
increase of hazard to same by fire in violation of the prohibition law and not in- 
cidental to the chewing gum business; and that the property would not have been 
insured if such illegal use of it had been known when the policies were issued. The 
plaintiff by his reply denied the allegations of the answer that the property insured 
under the policies included the sheet and metal building, or that it was attached to 
or formed a part of the factory building. He alleged that for many months prev- 
lous to May, 1925, he used the sheet and metal building as a storage room in con- 
nection with his chewing gum manufacturing business conducted in his factory build- 
ing, as designated in the policies, and during the month of May, 1925, he removed 
his stored goods therefrom and cut off entrance connections between this building 
and the factory building so that the two buildings were disconnected with a space 
of about 5 feet intervening between them and rented the sheet and metal building 
to his tenant, James Martin, who used it for storage purposes and remained in pos- 
session until the time of the fire; that the buildings remained so disconnected during 
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the tenancy of James Martin; and that the sheet and metal building was not a part 
of the chewing gum factory during the tenancy period or at the time of the fire. 
He then denied the allegations of the answer as to the still or mash or the use of 
the building for this purpose, or that any provision of the policy had been violated. 
He denied that he suffered or permitted the still to be installed in the building or 
the whiskey mash to be deposited there or that James Martin so did, and alleged 
that : 

“Tf said acts were committed by said tenant or any one else, said acts were 
committed without knowledge of plaintiff and by means not within plaintiff’s control.” 

By the rejoinder the defendants denied that at any time the plaintiff removed 
his goods from the shed or at any time cut off entrance connections between the 
chewing gum factory and the sheet and metal building, and alleged that this build- 
ing was a part of the chewing gum factory building and was a subject of loss under 
the policy; that at the time of the fire and a long time previous thereto the moon- 
shine still was used and operated in this building for the purpose of manufacturing 
moonshine whiskey and mash was kept in the building, all of which was an increase 
of hazard to the insured property by fire and by means within the control or knowl- 
edge of the insured and in violation of the provisions of the policy. By the re- 
joinder the defendants also pleaded that the sheet and metal building, during the 
tenancy and at the time of the fire, was the subject of loss thereto by fire under the 
policies. The court on the motion of plaintiff struck out the allegation. By sur- 
rejoinder plaintiff denied that the still or the mash or the making of moonshine in 
the building was an increase of hazard to the property by fire by means within the 
control or knowledge of the insured or thereby avoided the policy. 

The clauses of the policy relied on to defeat the action are set out in the former 
opinion. It was there held that the clause providing against a change of possession 
with increase of hazard referred only to an increase of hazard when the change 
of possession takes place and does not include an increase of hazard by the sub- 
sequent acts of the tenant without the knowledge or consent of the insured. It 
was also held that the clause avoiding the policy if business was conducted in it 
in violation of law did not apply if this was done by the tenant without the knowl- 
edge or consent of the assured. 

[1] 1. As to burden of proof: Section 526 of the Civil Code provides: 

“The burden of proof in the whole action lies on the party who would be de- 
feated if no evidence were given on either side.” 

It was admitted in the pleadings that the defendants had insured the property 
and that the loss had occurred. The defendants had denied liability, and, as they 
admitted the loss, the burden was on them to show facts exempting them from lia- 
bility. This they did by alleging that the sheet and metal building was used for 
manufacturing moonshine whiskey, increasing the risk under the policies, and that 
by the terms of the policy they were thus released from liability. They denied that 
the plaintiff had leased this building to James Martin at all or that he occupied it, 
and alleged that the property insured under the policies included this building, which 
was used as a part of the chewing gum factory when the policies were issued, and 
alleged that the increased hazard by reason of the moonshine manufacture was by 
means within the control or knowledge of the insured. The plaintiff by his reply 
alleged that the sheet and metal building had been disconnected from the factory 
building and was not a part of the chewing gum factory. He denied the allegations 
of the answer as to the still or mash or the use of the building for the manufac- 
ture of moonshine, or that any provision of the policy had been violated, or that 
he had suffered or permitted this to be done. He then alleged that, if these things 
were done, they were done by his tenant, James Martin, without his knowledge and 
by means not within his control. By the rejoinder the defendants alleged that the 
moonshine business was operated in the building by means within the control or 
knowledge of the insured. It will thus be seen that two issues were made: (a) Had 
the moonshine business been carried on in the building? (b) Was it carried on by 
the plaintiff, or, if carried on by his tenant, James Martin, was it with his knowl- 
edge or by means within his control? 

[2] Under the opinion of the court on the former appeal, the reply was held 
sufficient on demurrer. The burden was therefore upon the defendants to sustain 
the allegations of the answer controverted by the reply, and if it turned out that 
Martin, the tenant, had installed the moonshine business, then the burden was upon 
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it to show that this was with the knowledge or by means within the control of the 
insured. If no proof had been offered, judgment would have gone for the plaintiff. 
For every substantial allegation in the answer on this question was denied by the 
reply, and the affirmative matter in the reply was only in the nature of an affirma- 
tive denial of the facts stated in the answer. This is not the case of a suit on a note 
and a plea of no consideration and a reply of special consideration. This is a case 
where facts in avoidance were pleaded in the answer and denied by the reply. The 
court therefore properly held the burden to be upon the defendants, 

[3] 2. As to the instructions: The Court gave the jury these instructions: 

1. “The court instructs the jury that they should find for the plaintiff. [Here 
follow amounts as set out in pleadings.] Unless you believe from the evidence 
that the moonshine still was located and operated in the sheet and metal building 
as described in the proof and was installed or operated there at the time of or pre- 
vious to the fire, with the knowledge or by means within the control of plaintiff, 
which increased the hazard to the property by fire, if you find the hazard was so in- 
creased, then the law is for the defendants.” 

The court gave no instructions defining what would be “means within the con- 
trol of plaintiff,” and, though the instructions asked by the plaintiff were properly 
refused, the court should have told the jury what, under the evidence, would be 
means within his control and should have given the jury the following additional 
instructions : 

“If the plaintiff had, in good faith, rented to James Martin the sheet and metal 
building and Martin had installed and operated the moonshine still therein, without 
the plaintiff’s consent, and plaintiff did not know it and in the exercise of ordinary 
care, under the facts known to him, should not have known it, then same was not 
by means within his control. But if the plaintiff had not, in good faith, rented the 
building to James Martin, or if Martin installed and operated the moonshine still 
in it with plaintiff’s consent, or he knew it or in the exercise of ordinary care under 
the facts known to him should have known it, then same was by means within plain- 
tiff’s control.” 

[4] The operation of the moonshine still increased the hazard to the property. 
No regular insurance company would take such a risk, and on another trial the 
court will omit from instruction 1 these words: 


_“Which increased the hazard to the property by fire, if you find the hazard was 
so increased.” 

[5-7] 3. As to the argument to the jury: Mr. Benton and Mr. Lester represent- 
ed the plaintiff. In his final argument to the jury Mr. Root, defendant’s counsel, 
over the objection and exception of plaintiff, was allowed to say as follows: 

“That Mr. Benton would not dare to introduce witnesses to testify to the repu- 

tation of Mr. Colker, because I [Mr. Root] would have known—I want to say to 
you that Colker was charged in this case with either operating that still himself or 
of having knowledge that the still was there, and, under a charge like that, he had 
a right to introduce witnesses here to show his general reputation for veracity and 
morals, and no witness was introduced. Don’t you think that when he was cited 
to the United States court, he saw Mr. Benton and that he took advice from an 
able and shrewd lawyer like Mr. Benton, and Mr. Benton said, ‘The best thing for 
you to do, the only thing you can do, is to have a warrant sworn out on James Mar- 
tin—don’t you think that is what was done? Don’t you think that Mr. Benton 
would say to him, ‘Now, the best way for you to do to get out of this thing is to 
go over there and camouflage or subterfuge and ask for the arrest of some fellow 
named James Martin.’ He didn’t think of that though when he was cited there and 
appeared before the United States Commissioner Roetken, who asked him to give 
a description of the man, and he could not do it. That if he [Colker] did anything 
to increase the risk or hazard, he violated his right to recovery under the policy. 
_ “When I asked Mr. Colker the condition of his business at that time, he stated 
it was good, and he knows it was bad; his business was so bad he gets up some 
scheme to make some money. The evidence shows conclusively, this still, this fire, 
that Abe Colker planned the whole thing—” 

At this point the court told Mr. Lester, who had objected, to sit down, and Mr. 
Root proceeded as follows: 

“He planned the whole thing. It’s a dirty nasty Jewish trick that this criminal, 
convicted in the United States court, did; a criminal who tried to cheat the govern- 
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ment, and now trying to cheat the fire insurance companies by a dirty Jew trick. 
The evidence shows beyond a doubt that Martin was only a subterfuge, and that 
there never was any Martin. Just a Jew trick of Colker and his lawyer to cheat 
the government and the insurance companies. Now, I want to ask this question: If 
the evidence was strong enough to convict Colker in the federal court—and the 
records show that he was convicted—it’s more than enough to prove he tried to 
cheat the fire insurance companies. There’s the lawyer on the other side [indicat- 
ing Mr. Lester]; he don’t object or contradict that statement. He can’t.” 

At this point Mr. Benton re-entered the room, and Mr. Root, over his objec- 
tion and exception and after his motion to discharge the jury was overruled, added: 

“That Mr. Colker had no right to rent that out—If the evidence in that case 
was sufficient to convict him criminally in that case—I think the testimony in this 
case is sufficient to cénvict this man of operating a still. He tried to cheat the 
United States government, and he is now trying to cheat the insurance company.” 

It was very improper for counsel in his concluding argument to appeal to race 
prejudice, and while there was no exception to this at the time, counsel did im- 
mediately move to discharge the jury, which sufficiently raised the question. The 
case should have been argued simply on the evidence before the jury. There was 
no evidence that Colker’s business was in a bad condition. He did have a right 
to rent out part of the premises. 

[8] Colker stated on cross-examination that in 1920 he paid a fine in the United 
States court for shipping whiskey in a box of chewing gum, but he said that his 
son had put the whiskey in the chewing gum without his knowledge, and that he 
took the responsibility for his son as he was not of age. This evidence was prop- 
erly admitted, but should only have been considered by the jury on the question 
of his credibility in denying that the chewing gum factory, or anything under his 
control, was used in the whiskey business. The jury should have been so told. 

[9] It also appeared that a‘ter the fire a warrant was issued against him in 
tthe United States court for manufacturing whiskey. What he said to the United 
States officers, in so far as it went to his credibility, was properly admitted; but 
all that occurred about this warrant was only competent upon the question of his 
credibility as a witness, and the court should have so told the jury. It was improper 
for the attorney in his final argument to argue that as he had been found guilty 
in the federal court he should have no recovery in these actions. What was done 
in that case is only competent in so far as it may affect the credibility of Colker 
as a witness in this case. No proof should be allowed as to what was decided in 
the federal court for the parties to that proceeding and this action are not the 
same. If Colker said or did anything there inconsistent with his testimony here, 
this may be proved to contradict him. The objections of the plaintiff to the state- 
ments made by the attorney beyond this in the final argument should have been 
sustained. The fact that he had been convicted in the federal court can no more 
be used against him than his acquittal there could be used in his favor here. The 
case must be tried by the jury on the proof heard by them, uninfluenced by the con- 
clusion reached by the jury in the federal court on the evidence before them. 

[10, 11] The court erred in allowing counsel to argue to the jury, in substance, 
that Colker could have offered evidence of his good character, and that by his fail- 
ing to do so he had prevented the defendants ‘rom introducing proof of his bad 
character. While there is authority for the contrary, the general rule is that evi- 
dence of general good character is inadmissible in a civil action in which a party 
is charged by inference with wrongdoing. 10 R. C. L. 950, § 119. In Morris v. 
Hazlewood, 1 Bush. (Ky.) 208, the defendant claimed, when sued for money in- 
trusted to him, that he had been robbed of the money and introduced proof of for- 
mer good character for the purpose of sustaining his defense. This was held 
error on the ground that the pleadings put in issue a fact, not character. In Evans 
v. Evans, 93 Ky. 518, 20 S. W. 607, the rule was thus stated: 

“In civil actions evidence of general reputation is not admissible unless the 
proceeding be such as to put the character of the party directly in issue.” 

[12] In Mattingly v. Shortell, 120 Ky. 52, 85 S. W. 215, 8 Ann. Cas. 1134, the 
plaintiff, as a bookkeeper, had made entries in the books which his employer said 
were false. It was held that evidence of the bookkeeper’s good character was in- 
admissible. In L. & N. R. R. v. Owens, 164 Ky. 557, 175 S. W. 1039, it was held 
that in malicious prosecution of slander the character of the plaintiff is directly 
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put in issue and may be shown, but this rule has not been applied except in such 
cases where the character is directly in issue. In Sipple v. Kehr, 176 Ky. 698, 
197 S. W. 391, it was held in an action for assault and battery that the defendant 
could show the bad character of the plaintiff for peaceableness to sustain his 
charge that he had reasonable grounds to believe himself in danger, but that it 
was incompetent for the defendant to show that he was a man of good character 
for peacefulness unless his reputation was first attacked. Section 599 of the Civil 
Code provides: 

“Evidence of the good character of a witness is inadmissible until his general 
reputation has been impeached.” 

Colker was a witness in the case. He could not introduce evidence of his good 
character for truthfulness or morality, under the Code, until his general reputation 
therefor had been impeached. The provision of the Code applies to all witnesses. 

The court finds no other substantial error in the record, but for the errors in- 
dicated, which were substantial the judgment is reversed and cause remanded for 
a new trial. 

Judgment reversed. 


HOME INS. CO. OF NEW YORK v. PORTER et al. 
Court of Appeals of Kentucky. June 27, 1928. 
27 Federal Reporter (2d) 64. 

a a OF USAGE IS NOT COMPETENT TO VARY 
It is not competent by proof of usage to vary terms of the policy itself. 
(For other cases, see Insurance, Dec. Dig. § 153.) 

2. INSURANCE—INSTRUCTION THAT INSURED COULD RECOVER, IF 
MAKING PROOF OF LOSS ACCORDING TO ADJUSTER’S INSTRUC- 
TIONS BASED ON PLEADINGS, HELD PROPER. 

Instruction that, if insurer’s adjuster instructed insured to make up proof of 
loss or list of things lost in fire and to deliver it to insurer’s agent, and that in- 
sured did so within 60 days, or offered to do so, the insured could recover, thereby 
submitting an issue made by pleadings, held proper. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 

Appeal from Circuit Court, Graves County. 

Suit by J. H. Porter and another for use, etc., against the Home Insurance 
Company of New York. Judgment for plaintiffs, and defendant appeals. Reversed. 

Gordon & Laurent and T. M. Galphin, Jr., both of Louisville, and J. E. Warren, 
of Mayfield, for appellant. 

Holifield, Gardner & McDonald, of Mayfield, for appellees. 

Drury, C. The Home Insurance Company seeks by this appeal to reverse an 
$850 judgment recovered against it on a policy of insurance by J. H. and Joanner 
Porter whom we shall refer to as the plaintiffs. 

[1] The insured property burned between 7 and 8 o’clock on the evening of 
July 7, 1925. When plaintiffs sued on this policy the company by its answer pleaded 
that the policy contained a provision that, if proof of loss was not furnished within 
60 days after the fire, all claims under the policy were forfeited. This 60-day clause 
so pleaded is very similar to the clause pleaded in the case of Staples v. Continental 
Insurance Co. (Ky.) 5 S. W. (2d) 265, and Continental Insurance Co. v. Turner, 
222 Ky. 608, 1 S. W. (2d) 1063. At first the plaintiffs merely traversed this answer, 
but just before the trial they filed an amended reply in which they sought to avoid 
the forfeiture of this policy for failing to furnish proof of loss within 60 days 
by alleging that, within 3 days after the fire occurred, one A. S. Jones, an adjuster 
representing the defendant company, came to the premises, looked over the scene, 
and told the plaintiffs to prepare and deliver a statement in writing of their loss 
and damage to W. W. Robertson, the local agent of the company at Mayfield, Ky., 
and that they did, within 60 days, prepare a detailed statement of the loss and 
presented it to Robertson, who declined, to receive it. They further pleaded in 
this amended reply that it was the universal custom of the defendant company, in 
its fire insurance business in Graves county, to permit its local policy holders to ver- 
bally report, to the local agent, their losses, and that such local agents would notify 
the company and assist in making proof of loss. It is not competent by proof of 
usage to vary the terms of the policy itself. See 26 C. J. 78. 

(2, 3] After the evidence had been heard, the court gave to the jury an instruc- 
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tion to find for the defendant, unless they should believe from the evidence that 
after the fire the defendant’s adjuster A. S. Jones instructed the plaintiffs to make 
up a proof of loss or list of things lost in the fire, and deliver it to the agent 
Robertson, and that, if they did so, within 60 days, or offered so to do, then the 
jury should find for the plaintiffs. This much of this instruction submitted to the 
jury an issue made by the pleadings, and was correct; but the instruction continued, 
and further said to the jury that, if they believed the agent Robertson told the 
plaintiffs that the defendant’s agent Jones would come and settle their loss, and 
it was not necessary for them to do anything else in the matter, and that, by reason 
thereof, the plaintiffs were led to believe they would not have to furnish any other 
proof of loss, and that this happened within 60 days, then the law is for the plain- 
tiffs, and the jury should so find. The latter part of this instruction submitted to 
the jury an issue not made by the pleadings, and was therefore erroneous. Not 
only is there no charge in the pleading that Robertson gave any such assurance 
to the plaintiffs, but, on the contrary, it is specifically charged by the plaintiffs 
in their amended reply that Robertson not only refused to receive this statement 
of loss, but gave no further instructions regarding the preparation of that proof, 
or concerning any other thing that these plaintiffs should do relative to adjusting 
and settling the loss, and made the specific charge that it was the adjuster—that is, 
A. - Jones—that kept assuring the plaintiffs that this loss would be adjusted and 
paid. 
The judgment is reversed. 


COVERDILL v. NORTHERN INS. CO. OF NEW YORK. (No. 151.) 


Supreme Court of Michigan. July 24, 1928. 
220 Northwestern Reporter 758. 
1. INSURANCE—PROPERTY INSURANCE POLICY HELD NOT INVALI- 
DATED BECAUSE SOLICITOR WAS NOT LICENSED, WHERE 


AGENT ISSUED POLICY AND INSURER RECEIVED AND KEPT 
PREMIUM (PUB. ACTS 1917, No. 256). 


Property insurance policy issued and countersigned by insurance agent which 
collected premium which insurer received and kept held not invalidated because 
solicitor was not licensed as required by Pub. Acts 1917, No. 256. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 


2. INSURANCE—BURDEN OF PROVING AUTHORITY OF UNLICENSED 
INSURANCE SOLICITOR TO SOLICIT INSURANCE HELD ON IN- 


SURED IN ACTION ON POLICY INSURING PROPERTY (PUB. ACTS 
1917, No. 256; pt..2, c..3,,§ 1). 


In action on insurance policy where insurer denied liability on ground that 
solicitor as defined by Pub. Acts 1917, No. 256, pt. 2, c. 3, § 1, was not licensed 
as required by Act, held burden of proving authority of solicitor was on insured. 

(For other cases, see Insurance, Dec. Dig. § 92.) 


3. INSURANCE—STATUTE MAKING IT UNLAWFUL FOR ONE TO ACT 
AS INSURANCE SOLICITOR WITHOUT LICENSE MUST BE CON- 
a te Ae ao POLICY HOLDERS (PUB. ACTS 1917, No. 256, 
WU, b. Ci Oo , subd. 1). 


Pub. Acts 1917, No. 256, pt. 2, c. 3, § 5, subd. 1, making it unlawful for one 
to act as insurance solicitor without license must be construed to protect policy 
holders and not to defeat their rights. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

4. INSURANCE—INSURER RECEIVING PREMIUM UNDER CIRCUM- 
STANCES LEADING INSURED TO BELIEVE HE IS RECEIVING 
VALID INSURANCE CONTRACT IS ESTOPPED FROM REPUDIAT- 
ING CONTRACT. 

Insurer receiving premium of insured under circumstances leading insured to 
believe that he is receiving in consideration of payment of such premium valid con- 
tract of insurance is estopped from afterward repudiating contract. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 





Fire] Coverdill v. Northern Ins. Co. of New York 957 


5. INSURANCE—INSURANCE SOLICITOR WHO SOLICITED INSUR- 
ANCE, COLLECTED PREMIUM, AND DELIVERED POLICY ACTED 
WITHIN APPARENT SCOPE OF AUTHORITY, ESPECIALLY SINCE 
INSURER RECEIVED AND KEPT PREMIUM (PUB. ACTS 1917, No. 
256, 2 Co S 5, Sue 2), 

Where insurance solicitor who was not licensed as required by Pub. Acts 1917, 
No. 256, pt. 2, c. 3, § 5, subd. 1, solicited insurance, collected premium, and delivered 
policy, held solicitor acted within scope of authority, especially since insurer received 
and kept premium. 

(For other cases, see Insurance, Dec. Dig. § 78.) 


6. INSURANCE—ACTS OF INSURANCE AGENTS TRANSACTED 
THROUGH EMPLOYEES ARE AS BINDING UPON INSURER AS 
THOUGH DONE BY AGENTS THEMSELVES. 

Insurance agents generally transact their business by and through employees, 
and, when they do so, acts of these employees are as binding upon insurer as though 
done by agents themselves. 

(For other cases, see Insurance, Dec. Dig. § 87.) 


Error to Circuit Court, Wayne County; Eugene F. Law, Judge. 
Action by Fred W. Coverdill and another against the Northern Insurance Com- 


pany of New York. Judginent for the plaintiffs, and the defendant brings error. 
Affirmed. 


Argued before the entire bench. 

Frederick J. Ward, of Detroit, for appellant. 

Bryant, Lincoln & Miller, of Detroit, for appellees. 

Porter, J. [1] Plaintiffs sued defendant on a contract of insurance alleging the 
loss by fire of the personal property insured by them in defendant, and defendant’s 
failure to pay. Defendant, under the general issue, gave notice of several defenses, 
only one of which is important—that the policy of insurance covered the personal 
property in a particular location, and defendant never consented to insure the 
property in any other location. One Gamble solicited the insurance, delivered the 
policy, and collected the premium. The policy was issued by the Guthard Insurance 
Agency and countersigned by it. The defendant received and kept the premium. 
After the policy was issued, plaintiffs moved the personal property to a new loca- 
tion and notified Mr. Gamble of such removal, who neglected to notify the Guthard 
Insurance Agency. A loss occurred. Defendant denied liability upon the ground 
it had not consented to the change in the location of the property. There was ver- 
dict for plaintiffs. Judgment was rendered thereon. Defendant appeals. 

The important question is whether, under the law prohibiting, under appropriate 
penalties persons from acting either as insurance agents or as solicitors of insurance 
(Act No. 256, Public Acts 1917) an insurance company may receive and keep the 
premium paid by the insured to purchase and pay for a contract of insurance against 
loss, regularly executed by the insurance company by its authorized agents and 
after the purchaser of the policy has suffered loss, evade liability on the contract 
because the solicitor or other employee of its agent was not licensed to solicit the 
a deliver the policy, or collect the premium which it has received and 
cept. 

{2, 3] An insurance solicitor is defined as any person acting under express 
authority from an agent having authority to appoint solicitors to solicit insurance 
for such agent, but without the power or authority to issue or countersign policies 
or otherwise bind any company of which such agent may be the duly authorized 
representative. Section 1, c. III, pt. 2, Act No. 256, Public Acts 1917. A solicitor 
is merely a special agent. 32 Corpus Juris, 1067. The burden of proof to establish 
the authority of such solicitor was on plaintiffs. Gore v. Canada Life Assurance 
Co., 119 Mich. 136, 77 N. W. 650; Mechem on Agency, par. 276. Although the 
statute makes it unlawful for one to act as an insurance solicitor without a license. 
Section 5, subd. 1, c. III, pt. 2, Act No. 256, Public Acts 1917. This statute must 
be construed to protect policy holders, and not to defeat their rights. Armstrong 
et al. v. Western Manufacturers’ Mutual Insurance Co., 95 Mich. 137, 54 N. W. 
637; Pollock v. German Fire Ins. Co., 127 Mich. 460, 86 N. W. 1017. 

[4] An insurance company which has received the premium of the insured 
under circumstances leading the insured to believe he is receiving in consideration 
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of the payment of such premium a valid contract of insurance is estopped from 
afterward repudiating the contract. Michigan State Insurance Co. v. Lewis, 30 
Mich. 41; Peoria Marine & Fire Insurance Co. v. Hall, 12 Mich. 202; A&tna Live 
Stock Fire & Tornado Insurance Co. v. Olmstead, 21 Mich. 246, 4 Am. Rep. 483; 
North American Fire Insurance Co. v. Throop, 22 Mich. 146, 7 Am. Rep. 638. 

[5, 6] The insured is not interested in the solicitor’s license from the state. 
The question is whether the solicitor acted within the apparent scope of his auth- 
ority. When, as in this case, the solicitor solicits the insurance, collects the premi- 
um, and delivers the policy, he clearly acts within the apparent scope of his 
authority, especially where the insurance company receives and keeps the premium. 
Gore v. Canada Life Assurance Co., 119 Mich. 136, 77 N. W. 650. That the solicitor 
who delivered the policy and collected the premium was not an authorized agent 
did not invalidate the insurance. Insurance agents generally transact their business 
by and through employees, and when they do so, the acts of these employees are 
as binding upon the insurance company as though done by the agents themselves. 
Steele v. German Insurance Co. of Freeport, Illinois, 93 Mich. 81, 53 N. W. 514, 
18 L. R. A. 85; Pollock v. German Fire Insurance Co., 127 Mich. 460, 86 N. W. 
1017; Pelican Assur. Co. v. Schildknecht 128 Ky. 351, 108 S. W. 312; Wood on 
Insurance (2d Ed.) § 414, p. 852; 32 Corpus Juris, 1069. 


In Pollock v. German Fire Ins. Co., 127 Mich. 460, 86 N. W. 1017, plaintiff 
placed the insurance with Bierce & Sage, agents. They procured the policies from 
Gaukler, defendant’s agent. The policies, when delivered by Bierce & Sage, con- 
tained their advertising stickers. They collected the premiums and settled with 
Gaukler who paid defendant. An employee of Bierce & Sage was notified of the 
removal of the insured property to another location. A loss occurred. It is said: 

“After the fire, it was discovered that these two policies had not been formally 
transferred to the new location by transfer slips actually affixed to the policies, 
although plaintiffs supposed all insurance had been transferred, and Bierce & Sage 
did not know until after the fire that the transfer had not been made. It does not 
appear why the transfer was not made upon the policy in suit. Mr. Gaukler had 
died before the trial. The policy was never canceled, nor was a return or tender 
of any portion of the premium money made.” 


When defendant was notified of the fire it denied liability, because there had 
been no consent to a transfer of the policy. It was held the insurance company 
was liable. We think that case governs this. Judgment is affirmed. 


Fead, C. J., and North, Wiest, and McDonald, JJ., concurred with Potter, J. 

SHARPE, J. (concurring). The law defining an agent of an insurance company, 
referred to in Pollock v. Insurance Co., 127 Mich. 460, 86 N. W. 1017, was charged 
by Act No. 256, Pub. Acts 1917 (part 2, c. III, § 1); Comp. Laws Supp. 1922, 
§ 9100 (87). The distinction between an agent and a solicitor, under this act, was 
pointed out in Serbinoff v. Motor Ins. Co., 242 Mich. 394, 218 N. W. 776. What 
was there said need not be here repeated. The relationship of Gamble to the 
Guthard Insurance Agency, was peculiar. A “red sticker” was pasted upon the 
policy delivered to plaintiffs, upon which was printed: 

“Robert S. Gamble. 
“General Insurance. 
“204 Whitney Building. 1140 Griswold Street, 
“Detroit, Michigan. 
“Telephone: Main 2044.” 

The arrangement under which Gamble secured insurance for this agency was 
as follows: He solicited the insurance, procured the policies to be prepared and 
signed by employees of the agency, often without the personal knowledge of Mr. 
Guthard, delivered the policies, and collected the premiums. Once each month a 
statement of the business done was prepared by clerks in the office, and Gamble 
turned over to the agency 20 per cent. of the commission to which it was entitled 
from the company and retained 80 per cent. for his services. 

It further appears that these stickers were placed upon the policies by the office 
employees of the agency, and by its authorization. After completion, the policies 
were placed in an envelope in a drawer of Gamble’s desk for delivery. The name 
of the agency was frequently written on the policy by one of the clerks, and initialed 
on its behalf. A large business had been transacted by Gamble for the defendant 
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in this way, extending over a period of more than ten years, as many as 30 policies 
having been written in one month. 

It also appears that on many occasions policies had been sent to the defendant 
bearing these red stickers, and no objection had ever been made by the defendant 
to their use. The policy itself, when delivered, would thus inform the assured that 
the person to whom notice of removal should be given was Gamble. As these 
stickers were put upon the policies by direction of the Guthard agency, and with 
the knowledge and at least the implied consent of the company, I do not think 
the defendant can, after loss, insist that notice of removal given to Gamble was 
not notice to the Guthard agency and chargeable as notice to the defendant. 

I concur in the conclusion reached by Mr. Justice Potter that the judgment 
should be affirmed. 

Fellows and Clark, JJ., concurred with Sharpe, J. 


JUDSON v. MANHATTAN FIRE & MARINE INS. CO. (No. 105.) 
Supreme Court of Michigan. July 24, 1928. 
220 Northwestern Reporter 783. 
1, INSURANCE—INSURER HAD BURDEN OF PROVING BUILDING FELL 
nei FIRE, UNDER POLICY RELIEVING OF LIABILITY IN THAT 
V : 

In action on fire insurance policy containing provisions that insurer was not 
liable for loss occurring by explosion, and that if building or any material part 
thereof fell except as result of fire all insurance on building should immediately 
as defendant had burden of proving that building fell as result of explosion be- 
ore fire. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2. INSURANCE—WHETHER FIRE CAUSED EXPLOSION AND DESTRUC- 
TION OF INSURED BUILDING OR WHETHER EXPLOSION OCCUR- 
RED BEFORE FIRE HELD FOR JURY. 

In action on fire insurance policy containing provisions that insurer was not 
liable for damage resulting from explosion, and that if building fell except as 
result of fire all insurance on building should immediately cease, question whether 
fire caused explosion and destruction of building, or whether explosion occurred 
before fire and independently thereof, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Clark and Fellows, JJ., dissenting. 

Error to Circuit Court, Ingham County; Leland W. Carr, Judge. 

Action by Nathan Judson against the Manhattan Fire & Marine Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

Argued before the Entire Bench. 

Walters, Hicks, Carmichael & Head, of Detroit, for appellant. 

Alva M. Cummings, of Lansing, for appellee. 

Nortu, J. The plaintiff was the owner of a two-story brick building in the city 
of Lansing on which he was carrying fire insurance in the defendant company. The 
building was totally destroyed between 4 and 5 o’clock in the morning, March 27, 
1927. The plaintiff brought suit on the policy, claiming the loss was caused by 
fire. Payment was resisted by the defendant on the ground that the building was 
destroyed by an explosion. This issue was submitted to the jury, the plaintiff re- 
covered, and the defendant has appealed. 

[1] The principal question is presented by the defendant’s contention that a 
verdict should have been directed in its favor. The policy contained the following 
provisions : 

“Unless otherwise provided by agreement in writing added thereto, this com- 
pany shall not be liable for loss or damage occurring * * * by explosion or light- 
ning, unless fire ensue, and in that event, for loss or damage by fire only.” 


“If a building or any material part thereof fall, except as the result of fire, 
all insurance by this policy on such building or its contents shall immediately cease.” 
It is the claim of the defendant that the plaintiff offered absolutely no evidence 
to refute defendant’s testimony with reference to the explosion and fire. We think 
this assertion is not sustained by the record. The burden of proof was on the 
defendant to establish its contention. See Western Assurance Co. v. J. H. Mohl- 
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man Co., 83 F. 811, 28 C. C. A. 157, 40 L. R. A. 561, cited and quoted in N. & 
M. Friedman Co. v. Assurance Co., 133 Mich 212, 94 N. W. 757. The insured build- 
ing was approximately 40 feet wide and 100 feet long. The first floor and basement 
were occupied by a company which manufactured, bottled, and sold various bever- 
ages, and a dance hall was conducted on the second floor, and above this was a low 
attic. A police officer testified that he visited the building four or five minutes 
before he heard the explosion. His investigation was such as to raise a strong 
presumption that there was no fire in progress at that time on the first floor or 
in the basement, otherwise it would have been observed or the smoke odor detected 
by the officer. However, a considerable fire, if confined to the second story or 
especially to the attic, might easily have escaped his attention. The same witness 
testified that he returned to the store in about one minute after the explosion, saw 
the building was all down, remained probably one-half to three-quarters of a minute, 
did not see any fire, went to a telephone to report, returned, and “saw some flames 
coming up probably four or five minutes after the explosion.” 

[2] William Lycos, who was a witness for the defendant, operated a restaurant 
in the same locality. He heard the explosion and saw the front wall of the building 
fall. He testified: 

“All at once it seemed like it was a stroke, and with it the light, and I saw the 
building fall, and there was black smoke. I ran around (to my telephone) to call 
up the police station. As soon as I called the police station, I ran across the street 
towards the building. I was running. The only time I stopped was right there 
on the corner and I saw the fire. The fire was right in the center of the build- 
ing. The walls of the building, when I got there, were almost down. The roof 
was out in the middle. The second floor was on the first floor, and the roof was 
still on top of that. When I observed the fire, it was quite big because the flames 
went toward the cottage, or the frame building. When I first saw it, it was a 
pretty good sized fire. It almost covered up the frame building—I mean the Jones 
cottage. By the time I got out of Shiawassee street the flames were like that. It 
was about a minute from the time I heard that noise until I got out to Shiawassee 
street; not over a minute. Looked like—I could not explain it. It was kind of a 
black smoke; that was all probably. It was tolling out quite a lot. One black 
smoke, yes, and so thick you could not see exactly where it was, you know. The 
building fell and then the smoke came. 

“Q. And the fire, as you saw it, was so large and fierce that you thought that 
Jones might be burned up? A. Yes, sir.” 

Another of defendant’s witnesses who hurried to the scene from a nearby point 
immediately after hearing the explosion testified on cross-examination : 

“T think after I turned into Shiawassee street, it was probably a minute before 
I saw any fire. Then I did see some flame coming up from the building. I could 
not say how much space that first flame seemed to occupy. It seemed to shoot 
right up from underneath the roof. It was my impression that the roof had broken 
in at that point. It looked like it had broken so as to leave an opening in the roof. 
It is my judgment that this fire was not on top of the roof, but was coming out 
of an opening under the roof, through a hole in the roof.” 

There is other testimony indicating that the fire was first noticed in what had 
been the upper portion of the building. Plaintiff's theory is that there was a small 
fire in the upper part of the structure which finally ignited gases and caused the 
explosion and wreck of the building, and that an ezplosion not preceded by a fire 
would not have been followed by such an almost instataneous and intense conflagra- 
tion. In view of the foregoing record the defendant was not entitled to a directed 
verdict, but, instead, the trial judge was justified in submitting to the jury the 
question as to whether a fire caused the explosion and destruction of the building, 
or whether the explosion occurred before the fire and independent thereof. 

[3] Two other questions are presented. In the presence of the jury the plain- 
tiff requested the court to have the jury view the premises. The defendant urges 
that this request so made was prejudicial to it because the condition of the build- 
ing was then such that the evidence of the fire was impressively visible; while other 
conditions which were indicative of the explosion, such as broadly scattered debris 
and broken windows in neighboring buildings, were no longer visible. Defendant's 
counsel insist that in order to avoid this unfavorable view they were compelled 
to oppose the application and thus incurred the disfavor of the jury. The record 
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does not sustain the contention that this resulted in prejudicial error. The request 
was made in the usual manner and does not appear to have been prompted by im- 
proper motives. It was not denied by the trial judge in the presence of the jury, 
though it was obviously refused, because the jury did not go to the premises. We 
may also add that each of the parties had introduced pictures of the ruins which 
visualized the situation to the jury, and hence it is difficult to conclude that they 
would have been misled and the defendant prejudiced even if the request had been 
granted. 

[4] The remaining assignment of error relates to the charge wherein it is 
claimed the court submitted to the jury as a question of fact whether there was an 
explosion, whereas this was undisputed. The particular paragraph of the charge in- 
volved is as follows: 

“When I speak of a fire in a building preceding a possible explosion, if there 
was sucn, I do not mean a fire in the furnace, if there was any fire in the furnace, 
but rather a fire that was actually then and there consuming some part of the struc- 
ture or consuming some part of the contents of the building itselfi—fire in the 
structure.” 

Since this paragraph was clearly included in the charge for the purpose of defi- 
nitely indicating to the jury what the court meant by referring to a fire in the build- 
ing rather than relating to an explosion, we think a fair construction leads to the 
conclusion that the court intended to say and did say to the jury: “When I speak 
of a fire in a building preceding a possible explosion, if there was such” a fire, etc. 
The qualification was evidently inserted to avoid the prejudicial assumption that 
there was a fire in the building prior to the explosion. If given this construction, 
the portion of the charge quoted is free from objection. But should we adopt the 
construction the defendant has placed on this portion of the charge and assume that 
the question of an explosion having occurred was thus inferentially left to the jury, 
we would hold that it was not prejudicial error under the record in this case. Sec- 
tion 14565, C. L. 1915. 

The judgment of the lower court is affirmed. 
is a C. J., and Potter, Sharpe, McDonald, and Wiest, JJ., concurred with 

orth, J. 

CLARK, J. (dissenting). Because of the conditions of the policy quoted by Mr. 
Justice North and under the uncontroverted evidence, defendants should have had 
ponies Judgment should be reversed without a new trial and with costs to de- 
tendant. 

Fellows, J., concurred with Clark, J. 


IUCHS v. FARMERS’ MUT. FIRE INS. CO. (No. 16157.) 
Kansas City Court of Appeals. Missouri. May 21, 1928. 
6 Southwestern Reporter (2d) 645. 
1. INSURANCE—INSURER MAY REQUIRE NOTICE OF ADDITIONAL IN- 
SURANCE. 
Insurance company may require that notice be given it of additional insurance. 


(For other cases, see Insurance, Dec. Dig. § 336[1].) 


2. INSURANCE—EXISTENCE OF HUSBAND’S FIRE JOLICY, COVERING 
PROPERTY OF FAMILY, AND REQUIRING INSURED’S UNCONDI- 
TIONAL OWNERSHIP, HELD NOT TO PREVENT RECOVERY ON 
SUBSEQUENT POLICY TAKEN BY WIFE AS INVOLVING DOUBLE 
INSURANCE. 

Failure of wife taking out policy of fire ins.rance to disclose in her application 
the existence of an insurance policy issued by another company to her husband cov- 
ering all the property “belonging to the assured or assured’s family,” which was 
void “if the interest of the assured be other than unconditional and sole ownership,” 
held not to preclude recovery on ground of undisclosed double insurance, since the 
policy taken out by the husband covered only his property, in view of the clause 
providing for unconditional ownership and rule that policy should be construed 
liberally in favor of insured. 


(For other cases, see Insurance, Dec. Dig. § 288[1].) 
Appeal from Circuit Court, Pettis County; Dimmitt Hoffman, Judge. 
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Action by Nona B. Iuchs against the Farmers’ Mutual Fire Insurance Company. 
Judgment for defendant, a new trial was awarded, and defendant appeals. Affirmed, 

Montgomery, Rucker & Hayes, of Sedalia, for appellant. 

F. A. Benz and Mark A. McGruder, both of Sedalia, for respondent. 

WiuraMs, C. This case comes to us on appeal from the circuit court of Pettis 
county. The respondent has filed no brief. 

This is an action on a policy of fire insurance instituted by the plaintiff on the 
24th day of February, 1926. The amount sought to be recovered was $500. The 
record discloses that plaintiff, Nona B. Iuchs, through her husband, Barney Iuchs, 
made application to the appellant company for a policy of fire insurance in the 
amount of $500, on the 3lst day of July, 1925. There is no dispute that the respon- 
dent personally did not make application for the insurance, but applied through her 
husband who signed her name to the application, and she paid the premium. There- 
after, on the 5th day of September, fire destroyed the property. At the time the in- 
surance was issued, and, at the time of the fire, respondent and her husband were 
living in a rented house situated in Flat Creek township, Pettis county, Mo. Be- 
fore the policy upon which this suit was founded was issued, and May, 1925, the 
husband, Barney Iuchs, made application for, and secured from the Connecticut Fire 
Insurance Company, a policy of fire insurance covering all of the property “belong- 
ing to the assured or assured’s family,” as recited in the policy, which policy also 
provided that the policy should be void “if the interest of the assured be other than 
unconditional and sole ownership.” In the application in the present case this ques- 
tion was asked: 

“Is there any other insurance on this property? Answer: No.” 

Appellant denied liability in the present suit because of the failure of the appli- 
cant to disclose the existence of the policy of insurance issued by the Connecticut 
Fire Insurance Company. 

The Court gave on behalf of the appellant the following instruction: 

“Tf you find and believe from the evidence that the property covered by the 
policy of insurance sued on was also covered by the policy issued by the Connecti- 
cut Insurance Company to B. B. Iuchs, the husband of plaintiff, and that said policy 
in the Connecticut Company was in full force and effect at the time the policy was 
issued by the defendant company, and if you further find that the defendant com- 
pany was not notified of such policy at the time the application was made, then and 
in that event your verdict must be for the aefendant.” 

Respondent filed a motion for a new trial in which it was alleged that the giv- 
ing of instruction No. 1 was erroneous under the ruling of the Kansas City Court 
of Appeals in the case of Iuchs v. Ins. Co. (Mo. App.) 290 S. W. 456, and also that 
the verdict was against the weight of the evidence. 

The trial court ordered a new trial, for the reason that the giving of instruction 
No. 1 was error, and that the verdict was improper under the decision of the Kan- 
sas City Court of Appeals in the case of Iuchs v. Ins. Co., 290 S. W. 456, and be- 
cause the verdict was against the weight of the evidence. 


Timely steps were taken, and the case is now before this court for determina- 
tion. This is a companion suit to the case of B. B. Iuchs v. Conn. Fire Insurance 
Co., 290 S. W. 456. 


It is conceded by appellant that the court had a right to sustain a motion for 
a new trial on the ground that the verdict was against the weight of the evidence. 
Appellant insists, however, that, as the case may be tried again, this court should 
discuss the propriety of giving the instruction by reason of which the new trial was 
sustained, and we will take appellant’s view. 


[1] We recognize the rule that notice of additional insurance may properly be 
required. Dolan v. Mo. Town Mutual Ins. Co., 88 Mo. App. 666; Beazell v. Mutual 
Ins. Co., 214 Mo. App. 440, 253 S. W. 125. 


If appellant’s statement that the Connecticut Fire Insurance Company issued 
a policy of insurance covering the property of assured’s family is correct, the prin- 
ciple announced in the above cases would doubtless be the law. However, in the 
case of Iuchs v. Conn. Fire Ins. Co., supra, the court held that they would not give 
effect to that clause in the policy insuring the property of the family, as said clause 
was wholly inconsistent with unconditional ownership also required by the policy. 
The court applied the well-known rule that the policy would be construed liberally 
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in favor of the insured. Iuchs v. Conn. Fire Ins. Co. of Hartford (Mo. Arm ) 290 
S. W. 456; North River Ins. Co. v. Dyche, 163 Ky. 271, 173 S. W. 784. 

[2] In the case at bar the policy of insurance taken out by the husband of this 
plaintiff was introduced in evidence. However, we must read the policy in the light 
in which it was construed by this court, and, when this court gave effect to the 
clause providing for unconditional ownership of the property and rejected the clause 
insuring the property of the family, it cannot now be properly contended that the 
policy in the Conn. Fire Insurance Company covered the property of the family. In 
Iuchs v. Conn. Fire Ins. Co. of Hartford, supra, the court held that the policy cov- 
ered the property of the husband. The policy sued on in the case at bar covered 
the wife’s property. 

We think the giving of instruction No. 1 was error, and the court properly sus- 
tained the motion for a new trial. 

The judgment is affirmed. 

Frank, C., concurs. 

Per Curiam. The foregoing opinion by Williams, C., is adopted as the opinion 
of the court. 

Bland, J., and Arnold, J., concur. 

Trimble, P. J., absent. 


HAYWARD v. GLOBE & RUTGERS FIRE INS. CO. (No. 16326.) 
Kansas City Court of Appeals. Missouri. April 21, 1928. 
6 Southwestern Reporter (2d) 648. 

1. INSURANCE—INSTRUCTION NOT REQUIRING FINDING IN ACTION 
ON FIRE POLICY THAT INSURED OWNED PROPERTY AT TIME 
OF FIRE WAS ERRONEOUS. 

In action on fire insurance policy, instruction not requiring jury to find that 
plaintiff was owner of insured property at time of fire was erroneous. 
(For other cases, see Insurance, Dec. Dig. § 669[5].) 


4. INSURANCE—QUESTIONS OF VEXATIOUS DELAY AND ATTOR- 
NEYS’ FEES HELD PROPERLY SUBMITTED TO JURY UNDER EVI- 
DENCE IN ACTION ON FIRE POLICY. 

Questions of vexatious delay and attorneys’ fees /eld properly submitted to 
jury, in action on fire policy, in view of adjuster’s letter, stating that loss was caused 
by lightning, and plaintiff’s testimony that he did not burn property, though he also 
testified that he did not have it burned by anybody else. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Circuit Court, Jackson County; Willard P. Hall, Judge. 


Action by Harry C. Hayward against the Globe & Rutgers Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 
Crow & Newman, of Kansas City, for appellant. 


Strother, Campbell & Strother, of Kansas City, and L. T. Dryden, of Indepen- 
dence, for respondent. 


Wiuutams, C. This case comes to us from the circuit court of Jackson county, 
and is an action on a policy of fire insurance on a grain elevator. The petition is 
in conventional form. The answer, after a general denial and specifically denying 
the ownership of the real estate by plaintiff, alleges that Frank Hayward intention- 
ally burned or caused the property to be burned. The evidence shows that the plain- 
tiff received a warranty deed to the property in question, which was duly recorded 
on August 30, 1923, and at that time took possession. 

The father of the plaintiff, operated the elevator in 1924 by reason of other 
employment of the plaintiff. The insurance policy sued on was issued April 15, 
1924, and was taken in the name of plaintiff. The proof of loss was made in plain- 
tiffs name. The evidence shows that a check of Frank Hayward paid for two ele- 
vators which were bought about the same time. It is in evidence that the plaintiff 
herein paid $750 on the purchase price, and that Frank Hayward loaned the son 
the rest of the money necessary to buy the elevator. There was no tender made 
by defendant of the premium collected. 


_ The verdict was for $6736, the value of the property destroyed, $50 for vex- 
atious delay, and $700 attorneys’ fees. 
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After an unsuccessful motion for a new trial, defendant brings the case here 
on appeal. 

{1, 2] It is first contended that instruction No. 1 is erroneous in that it did not 
require the jury to find that plaintiff was the owner of the property at the time of 
the fire. That this is error there can be no doubt. The only question is whether 
or not it is reversible error. Under the authority of Avery v. Mechanics’ Ins. Co. 
of Philadelphia (Mo. App.) 295 S. W. 509, loc. cit. 514, following Davidson v. 
Transit Co., 211 Mo. 320, 109 S. W. 583, it is not reversible error to assume the 
existence of an undisputed fact. We think this case falls within that rule. There 
is no conflict between these cases and Gannon v. Gas Co., 145 Mo. 502, 46 S. W. 
968, 47 S. W. 907, 43 L. R. A. 505; Lafferty v. Casualty Co., 287 Mo. 555, 229 S. W. 
750; State ex rel. Hartford Life Ins. Co. v. Trimble, 298 Mo. 418, 250 S. W. 393. 

[3] In the case at bar the answer specifically denied ownership. After carefully 
examining this record we have come to the conclusion that, ownership having been 
proven by a general warranty deed, and no evidence introduced which could tend to 
impeach the deed and, further, the payment by plaintiff of a part of the purchase 
price and that his owing the balance, that this cause follows within the rule of 
Avery v. Mechanics’ Ins. Co. of Philadelphia, supra, and that the failure to submit, 
in the instruction, ownership of the property, is not reversible error. The next point 
made by appellant is covered by what we have just said. 

[4] It is next contended that the court erred in admitting testimony as to the 
value of attorneys’ fees. We think the court was correct in submitting the question 
of vexatious delay and attorneys’ fees. 

Defendants contended that the building was burned by or through plaintiff. The 
adjuster wrote a letter which is in the record, in which he says the loss was caused 
by lightning, and the jury evidently so found. In appellant’s brief it is suggested 
that Frank Hayward practically confessed to the burning of the building, and sets 
out a question and answer in support thereof, to wit: 

_ .“Q. Did you have the Santa Fe elevator burned? A. By anybody else? No, 
sir.” 

This leaves out all consideration the direct question propounded to Frank Hay- 
ward as follows: 

“Q. Did you burn the Santa Fe elevator? A. Positively no.” 

This evidence was evidently believed by the jury, and we rule against the appel- 
lant on this point. 

Finding no reversible error in the record, we affirm the judgment. 

Frank, C., concurs. 

Per Curiam. The foregoing opinion by Williams, C., is adopted as the opinion 
of the court. 

Bland and Arnold, JJ., concur. 

Trimble, P. J., absent. 


EVERETT v. PATRONS’ & FARMERS’ MUT. FIRE INS. CO. OF JACKSON 
COUNTY. (No. 16320.) 
Kansas City Court of Appeals. Missouri. June 11, 1928. 
7 Southwestern Reporter (2d) 463. 

1. INSURANCE—STATUTE EXEMPTING MUTUAL FIRE INSURANCE 
COMPANIES FROM STATUTES RELATING TO GENERAL INSUR- 
ANCE COMPANIES HELD NOT TO EXEMPT THEM FROM GEN- 
ERAL RULES OF SUBSTANTIVE LAW (REV. ST. 1919, § 6464). 

Rev. St. 1919, § 6464, exempting from statutes applicable to general insurance 
companies farmers’ mutual fire insurance companies organized solely for purpose 
of mutually insuring members’ property and assessing members for losses, held not 
to exempt such companies from general rules of jurisprudence and substantive law. 

(For other cases, see Insurance, Dec. Dig. § 52.) 


2. INSURANCE—WORDS “BUILDING AND PREMISES” IN APPLICA- 
TION FOR FIRE INSURANCE HELD NOT TO AMPLIFY INTENT OF 
APPLICATION TO INSURE BUILDING ONLY; “PREMISES”; “BUILD- 
ING” (REV. ST. 1919, § 6464). 

In application for fire insurance policy in farmers’ mutual fire insurance com- 
pany organized under Rev. St. 1919, § 6464, describing premises as a one-story house 
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and the chimney thereof as having its foundation in the basement, words “building 
and premises” did not amplify intent of application to insure only the bulding; 
terms “premises” and “building” being used interchangeably. 

(For other cases, see Insurance, Dec. Dig. § 163[1].) 


3. INSURANCE—WHETHER CLOSING OF ALL OPENINGS ABOVE 
FOUNDATION CONSTITUTED SUBSTANTIAL COMPLIANCE WITH 
VACANCY PERMIT HELD UNDER EVIDENCE QUESTION FOR 
JURY. 

Whether fact that all the openings in building above the foundation were kept 
locked and nailed constituted a substantial compliance with vacancy permit granted 
by fire insurer, and whether insured complied with vacancy permit in all respects, 
held under the evidence, questions for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 


4. INSURANCE—GENERALLY, INJURY TO FOUNDATION IS NOT CON- 
SIDERED IN DETERMINING QUESTION OF TOTAL LOSS UNLESS 
IT IS SPECIFICALLY MENTIONED IN POLICY AS BEING INSURED. 
The general rule is that the foundation of a building is not within the contem- 
plation of parties to an insurance contract, and injury to the foundation is not to 
be considered in reaching a conclusion on question of total loss, and, unless founda- 
tion is specifically mentioned in policy, it is not insured. 
(For other cases, see Insurance, Dec. Dig. § 493.) 


5. INSURANCE—IN ABSENCE OF EXPRESS WORDS OF FORFEITURE 
IN VACANCY PERMIT, NO FORFEITURE COULD BE DECLARED BY 
INSURER. 

Where vacancy permit in force at time of fire contained no express words of 
forfeiture, no forfeiture could be declared by insurer for insured’s failure to com- 
ply therewith. 

(For other cases, see Insurance, Dec. Dig. § 387.) 


6. INSURANCE—BY-LAW AUTHORIZING VACANCY IF COMPANY’S 
CONSENT IS INDORSED ON FIRE POLICY HELD MET BY ISSU- 
ANCE OF VACANCY PERMITS (REV. ST. 1919, § 6464). 

By-law of mutual fire insurance company, organized under Rev. St. 1919 § 
6464, that member’s property may become vacant if consent thereto is indorsed on 
policy by company, held met by issuance of vacancy permits from time to time. 

(For other cases, see Insurance, Dec. Dig. § 382.) 


7, INSURANCE—FAILURE TO RETURN PREMIUM ASSESSMENTS ON 
AGENT’S LEARNING FACTS WAIVED FORFEITURE FOR VACANCY, 
ae WAIVER COULD NOT BE WITHDRAWN BY TENDERING RE- 

URN. 

Where, though mutual fire insurance company’s agent learned of facts relative 
to openings in foundation or basement walls of vacant house on inspection immed- 
lately after the fire, insurer retained premium assessments until day of trial, two 
years thereafter, it waived any forfeiture because of insured’s failure to comply 
with vacancy permit provision requiring closing of openings in building during va- 


cancy, and such waiver could not thereafter be withdrawn by tendering return of 
assessments. 


(For other cases, see Insurance, Dec. -Dig. §§ 392[1, 11].) 


8. INSURANCE—WHETHER REMOVAL OF CHIMNEY AND PLASTER 
FROM VACANT BUILDING INCREASED HAZARD WITHIN FIRE 
POLICY HELD UNDER EVIDENCE FOR JURY. 

Whether act of insured in tearing down chimney and removing some of plaster 
from vacant insured building increased fire hazard within provisions of insurance 
policy making policy void in such case held, under the evidence, question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

9, INSURANCE—EVIDENCE AS TO VALUE OF INSURED VACANT 
HOUSE AT TIME OF FIRE HELD SUFFICIENT TO SUPPORT VER- 
DICT FOR INSURED. 

In action on fire insurance policy, evidence as to value of insured vacant house 
at time of fire held sufficient to support verdict for insured. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 
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11. INSURANCE—FAILURE TO FILE PROOF OF LOSS WITHIN RE- 
QUIRED TIME HELD NOT TO FORFEIT INSURED’S RIGHT TO RE. 
COVER ON FIRE POLICY, IN ABSENCE OF BY-LAW PROVISION 
FOR FORFEITURE (REV. ST. 1919, § 6464). 

In absence of by-law of mutual fire insurance company, organized under Rev. 

St. 1919, § 6464, providing for forfeiture for failure to file sworn statement of loss 

within 60 days, insured did not forfeit his right to recover by failing to file such 

statement. 


(For other cases, see Insurance, Dec. Dig. § 539[5].) 


12. INSURANCE—INSURED’S CONVEYANCE OF INSURED PREMISES 
AFTER FIRE HELD NOT TO PRECLUDE RECOVERY ON FIRE POL- 
ICY. 

Insured’s conveyance of farm and insured building by warranty deed after the 
fire held not to preclude recovery on fire policy, where insured owned premises at 
time of fire. 

(For other cases, see Insurance, Dec. Dig. § 123.) 


Appeal from Circuit Court, Jackson County; E. E. Porterfield, Judge. 

Action by W. H. Everett against the Patrons’ & Farmers’ Mutual Fire Insur- 
ance Company of Jackson County, Mo. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 

John A. Sea, of Independence, and Kitt & Marshall, of Chillicothe, for appel- 
lant. 

Hogsett & Boyle, of Kansas City, for respondent. 


ArNoLD, J. By this action plaintiff seeks to recover on a policy of fire insur- 
ance issued January 31, 1921, by defendant, a mutual company organized under sec- 
tion 6464, R. S. 1919, having its office and agent in Jackson county, Mo., whereby it 
insured plaintiff's frame dwelling, which was located on his land near Raytown in 
said county, against loss or damage by fire and lightning in the amount of $1,000, 
for a period of five years. On July 24, 1925, during the life of the policy, the house 
was totally destroyed by fire. Defendant was notified of the loss by letter, and 
thereupon the secretary and agent of defendant examined the ruins and: reported to 
defendant’s board of directors. Thereafter liability was denied and this suit fol- 
lowed. 


The petition is formal and has attached thereto a copy of the policy; alleges 
payment of all assessments and that the property was totally destroyed by fire on 
the date above mentioned; that at the time of the fire the property was owned by 
plaintiff, and that plaintiff had performed all conditions of the said policy incumbent 
upon him; that payment has been demanded, but defendant has vexatiously refused 
to pay said loss. Judgment is sought for the face of the policy, interest thereon 
from November 27, 1925, 10 per cent, statutory penalty, and $25 attorney’s fee. 

The second amended answer alleges that defendant is duly incorporated under 
section 6464, R. S. 1919, for the sole purpose of mutually insuring the property of 
its members and paying losses by assessment as provided by its Constitution and 
by-laws; admits the issuance of the policy as alleged in the petition; and states that 
on or about December 23, 1924, there was a mortgage clause placed upon the policy 
which provided that any loss or damage under the said policy should be payable to 
the Missouri Savings Association of Kansas City, Mo., beneficiary, or its assigns, as 
their interest might appear; that said mortgage, or deed of trust, was unpaid at the 
time of the fire; and that there is a defect in the parties plaintiff and a nonjoinder 
of a necessary party plaintiff, to wit, the Missouri Savings Association. 

Further answering, defendant asserts that at the time of making the contract 
the subject of insurance covered by the policy was a dwelling house, and that long 
prior to the date of the loss the said dwelling house had been so changed, torn 
down, dismantled, and removed by plaintiff as to have lost its identity as a dwelling 
and all possibility of its being so used; that a year or more before the loss plaintiff 
had torn down the walls of practically all the first story of the house and had re- 
moved the material, or a great part thereof, and used the same in the construction 
of a new foundation a short distance away; that at the time of the loss and for a 
long time prior thereto the building in question had no chimney; and that the in- 
sured house had been so torn down, dismantled, and changed by plaintiff that it had 
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lost its identity as a dwelling house and that it had been abandoned for a long time 
prior to the alleged loss. 

The answer states the defendant had no information of such change, dismant- 
ling, and abandonment until after the alleged loss; that because of the matters and 
things stated in the answer the plaintiff had forfeited and lost all rights of recovery 
and the policy thereby became void; that the property alleged to have been destroyed 
and for the loss of which this action is prosecuted is not the property upon which 
the policy was issued; that the same was worthless and of no cash value. 

The answer further alleges that plaintiff secured from defendant a vacancy 
or unoccupancy permit on April 1, 1925, expiring October 1, 1925, and in order to 
obtain said permit and as a condition precedent, agreed that the said property would 
be kept closed to prevent trespassing or entrance thereto by unauthorized persons. 
The answer asserts that at the time said permit was issued and attached to the 
policy defendant thought it was issuing same for the dwelling house insured and 
had no knowledge or information that the same had been dismantled, as alleged 
in the answer; that the part of the building which remained was open; and that 
such facts were not made known to defendant and were purposely and intention- 
ally concealed by plaintiff; that said parts of the building were continuously open 
before and from the date of the issuance of said permit, up to and including the 
time of the alleged loss, and were not kept closed and secured. The answer pleads 
section 2 of the by-laws of the defendant company, as follows: 

“In case of direct loss or damage by fire or lightning to any building or other 
property insured in the company, the owner thereof, his agent or attorney, within 
ten days thereafter shall file with the secretary of the company his written state- 
ment of said loss or damage, setting forth whether by fire or lightning, how the 
same occurred (so far:as is known) and the extent of loss or damage, all to be 
verified by oath and attested by two disinterested witnesses, also under oath auth- 
orized by law. In case of direct loss or damage on live stock by lightning, the same 
shall be reported to an officer or director of the company within seventy-two hours 
after the same has occurred, and failure to make such a report in said time shall 
bar any claim against the company.” 

And the answer states that neither plaintiff nor any one for him gave notice 
as provided in said section; that the application, policy, constitution, and by-laws 
all constitute the contract of insurance and provide that in the event of loss the 
liability of defendant shall not exceed the actual cash value of the property; that 
plaintiff's application, upon which the policy was issued, provides: 

“It is expressly understood and agreed by and between the parties to this con- 
tract that in the event of loss under the policy issued on this application the limit 
of claim against the company will not exceed the actual cash value of the property 
at the time of such loss.” 

And the poticy sued upon contains the following provision: 

“The amount of loss or damage to be estimated according to the actual cash 
value of the property at the time of the loss, and to be paid after receipt of 
proper proofs of the same required by the company, which shall have been made 
by the assured and received at the office of the company and the loss shall have 
been ascertained and proved in accordance with the terms and provisions of the 
constitution and by-laws of the company.” 

Sections 3 and 8 of the by-laws provide: 

“In no case will more insurance be paid on any one article, class, animal or 
building, than the actual cash value at time of loss.” 

“This company will not insure vacant or unoccupied farm buildings, and will 
not be liable for or pay any losses on any farm building which has been vacant 
or unoccupied seven days previous to the occurrence of the loss; unless consent 
thereto be endorsed on the policy by the company.” 

And the answer further states that section 8 of said by-laws also provides: 

_ “Failure of the assured to notify this company of any change of the flue risk, 
Increas‘ng the hazard, shall render his or her insurance void.” 


_ And that, under this section, the tearing down and dismantling of the flue or 
chimney, as alleged in the answer, increased the hazard and thereby rendered the 
contract of insurance void. ‘These allegations in the answer are followed by a 
general denial of all allegations of the petition not specifically admitted therein. 

Tender is pleaded in the answer, as follows: 
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“Defendant further says that plaintiff, W. H. Everett, at the time of making 
the application and issuance of the policy in question, paid to the defendant the 
sum of $4, and since the issuance of said policy has paid to the defendant four 
assessments, to wit: Assessment No. 9, $3.34, assessment No. 10, $3.34, assessment 
No. 11, $5, and assessment No. 12, $3.33, amounting to in all the sum of $19.01, 
which, together with the interest thereon, defendant tenders to the plaintiff, W. H. 
Everett, and pays the same into this court and into the hands of the clerk of this 
court for the plaintiff, W. H. Everett.” 

The reply is a general denial. A jury trial resulted in a verdict for plaintiff in 
the sum of $876, including interest. Judgment was entered accordingly. Motions 
for a new trial and in arrest were ineffectual, and defendant appeals. 

It is charged the court erred in refusing defendant’s instructions in the nature 
of demurrers offered at the close of plaintiff’s case and at the close of all the evi- 
dence. Eight points are raised by defendant in its brief, of which the following ap- 
pear not to be refuted: (1) There is but one provision of statutory law applicable 
to defendant company—i. e., section 6464, R. S. 1919. (2) Members of a mutual 
insurance company are presumed to know the provisions of its articles of incor- 
poration and by-laws. (3) The charter and by-laws, being a part of the policy, 
will be construed with it. (4) The measure of loss is not the value of the thing 
destroyed at the time of the loss and is not to be based upon the cost of replacing the 
thing destroyed. (5) A policy of insurance upon a building is an insurance upon 
the building as such, and not upon the material of which it is composed. 

These points must be construed as general statements of the law to which plain- 
tiff does not object, and while defendant furnishes citations in support of the 
same, we think is unnecessary to consider them in detail, and they will be consid- 
ered only in their relative application to the questions hereinafter discussed as the 
same may apply. It is defendant’s position that plaintiff forfeited his rights under 
the policy by reason of the changes wrought by him in the condition of the insured 
premises. On this point plaintiff declares the changes were minor and did not 
work a forfeiture. 

Defendant states that under the provisions of section 6464, the company was 
organized for the protection of its members on a cost basis; that there are no 
stockholders and no dividends, simply a sufficient pro rata assessment to pay ac- 
crued losses and operating expenses and for this reason the company is not sub- 
ject to statutory provisions applicable to other insurance companies; that, in the 
type of insurance here involved, the contract includes the constitution and by-laws, 
the application and the policy, and that every member of the company is presumed 
to know the provisions thereof. 

In the case at bar the policy specifically describes a dwelling house, and the 
testimony shows that at the time the policy was issued the house was occupied as 
a dwelling by a family; that the lower portion, or basement, was used by the occu- 
pants as a kitchen and dining room, and that this part of the house (at least in part) 
had a cement floor, doors, windows and a stairway leading to the floor above. As 
to occupancy, it is pointed out that section 8 of the by-laws provides: 

“This company will not insure vacant or unoccupied farm buildings, and will 
not be liable for or pay any losses on any farm building which has been vacant or 
unoccupied seven days previous to the occurrence of the loss, unless consent there- 
to be endorsed on the policy by the company. Occupancy of property revives pol- 
icy. Failure of the assured to notify this company of any change of flue risk, in- 
creasing the hazard, shall render his or her insurance void.” 

It appears that shortly after the policy was issued the premises became un- 
occupied and so remained until the house was destroyed by fire, excepting that for 
a period during said time one of the rooms was used by plaintiff’s son as sleeping 
quarters. It is shown the house was unoccupied at the time of the fire and that it 
had not been occupied for some time. Defendant was notified that the house was 
unoccupied and vacancy permits were secured from time to time, and a permit was 
in force at the time the loss occurred. 


Defendant insists that section 8 of the by-laws and the provisions of the va- 
cancy permit could have no other reasonable interpretation than that plaintiff was 
to have the vacancy permit only on condition of keeping the premises closed. In 
considering this point, it is necessary to refer to the evidence. Testimony in be- 
half of plaintiff is to the effect that the application for insurance was filled in by 
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defendant’s secre:ary, Mr. Grimes, after a personal visit to the farm, and that it 
described the house as a frame building 23x24 feet, one-story high. The chimney 
was described as “brick from basement.” ‘Taking the application as a basis, it is 
clear defendant insured a one-story building—the frame part of it. Plaintiff’s evi- 
dence further shows that the house was built on a hillside sloping to the east; that 
the basement or foundation was of stone about four feet high at the east and about 
two feet at the west side thereof; that it was built of stone and had a concrete 
floor; that there was a door leading from the outside into the basement and there 
were windows in the wall. In entering the basement one was required to step 
down a few steps; the ceiling was from six to eight feet from the floor; there was 
a stairway inside the basement leading to the floor of the building above. The 
house was about 35 years old and built of pine. On two sides of the main house 
was a porch about six to eight feet wide, supported at the corners by posts. The 
foundation walls, which were of stone, were also the walls of the basement, or 
cellar. On examination Mr. Grimes, defendant’s secretary, estimated the house to 
be worth $1,500, and so insured it for $1,000, the by-laws forbidding the insur- 
ance of more than two-thirds of its actual cash value. One Todd George, testi- 
fying as an expert, placed the value of the house at $1,500 to $1,600. 


Plaintiff testified that for a few months after he purchased the property and 
after the policy was issued a tenant lived in the house; that thereafter he built a 
three-room summer cottage on the farm and lived therein with his wife and baby, 
while his son slept in one room of the insured building and boarded with his fath- 
er and mother. The son never used a stove in the insured dwelling. It is in evi-: 
dence that while residing in the summer house, plaintiff decided to move the insur- 
ed house to another location near by and to enlarge it. The reason for moving the 
house was that, being built on a slope, the porch was high and dengerous for the 
baby. The new foundation was built of stone, partly quarried on the farm and 
partly taken from the basement walls of the insured house. Plaintiff became ill 
and was forced to leave the farm, and as a result the insured house was never 
moved. About the same time the son also left the farm and thereafter various 
vacancy permits were issued on request. Plaintiff testified that after he left the 
farm and for about a year prior to the fire he lived in Raytown nearby, and at this 
period he visited the farm several times a month; that on each visit he saw that 
the windows and doors were securely fastened and the windows boarded up; that 
he removed the stairway leading from the basement to the floor and closed the 
aperture; that the hole in the roof left by removal of the flue was closed by nail- 
ing tin or sheet iron thereon; that he tore down the flue because it was not lined, 
had holes in it, and was useless as a chimney, and he had used the bricks for other 
purposes; that he had removed some of the stone from the basement walls for use 
in the new foundation, leaving open the apertures caused thereby; that he did not 
disturb the basement door; that persons could enter the basement by crawling 
through the holes in the wall made by removal of stones therefrom; that the 
porch had sagged and he had braced it with timbers; that some of the window 
panes had been shot out by hunters or others and that some of the plaster had 
fallen or been knocked from the main room in the house; that he did not replace 
the plaster or the chimney because of his intention to move the house. The build- 
ing burned at night after the occasion of plaintiff’s last visit thereto in the day- 
time. Plaintiff testified the chimney had not been used as such during the vacancy 
and that it had been tore down and removed prior to the fire. Plaintiff and his 
son testified that except for the removal of the flue and the plaster in one room 
nothing had been done to the house above the basement; he stated that after the 
removal of the stone from the basement wall, or foundation, there was left ample 
support for the house. He further stated that within a few days after the fire he 
notified defendant of same by letter; that thereupon Mr. Grimes, secretary of de- 
fendant company, called upon him and was informed of the tearing down of the 
flue and the removal of a portion of the foundation or basement wall and the other 
changes noted above. The evidence shows that at that time Mr. Grimes personally 
inspected the ruins and reported the condition to the directors of the company; 
that later plaintiff appeared before the directors and gave an account of the condi- 
tion of the premises immediately prior to the fire. In the essentials presented in 
the testimony of plaintiff he was corroborated by his son, Fred; this evidence, to- 
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gether with that of Todd George, practically included all the material evidence in 
support of plaintiff’s cause. 

On behalf of defendant the evidence consists of the testimony of Mr. Grimes, 
the secretary, and others connected with the company detailing the circumstances 
above recited, and does not differ materially from that given on behalf of plaintiff. 
That defendant was not notified of the changes in the physical character of the 
property at the time the vacancy permits were asked and issued seems to be undis- 
puted. Defendant claims the right of recovery was forfeited when plaintiff failed 
to inform defendant of such changes on asking the vacancy permits and that he is 
bound by the reasonable conditions contained therein. Defendant cites Sullivan y. 
Insurance Co., 89 Mo. App. 106, which holds the insured will be bound by reason- 
able conditions of the permit, such as: “The insurer shall not be liable for more 
than two-thirds of the amount insured.” That opinion clearly applies the rule in 
insurance companies in general. 

[1] It is defendant’s position that section 6464, R. S. 1919, under the provisions 
of which defendant was organized, exempted defendant from the application of the 
oer statutes regarding insurance companies. ‘This section reads, in part, as fol- 
ows: 

“Hereafter all farmers’ mutual fire and lightning insurance companies organized 
in this state for the sole purpose of mutually insuring the property of the mem. 
bers, and for the purpose of paying any loss incurred by any member thereof by 
assessment, as provided by their constitution and by-laws, are hereby exempted 
from the provisions of this chapter as applicable to general insurance companies, 
and nothing therein shall be so construed as to impair or in any manner interfere 
with any of the rights or privileges of any such companies doing a mutual insur- 
ance business in this state as herein provided,” etc. 

We are unable to read into this statute any intent that mutual companies are 
exempt from the general rules of jurisprudence and substantive jaws. This view 
finds ample support in Marsden v. Williams (Mo. App.) 282 S. W. 479. It was 
ag in Ceresia v. St. Guiseppe Mut. Aid Association (Mo. App.) 211 S. W. 81, 

“Tt is the settled law of this state that rules of waiver of forfeiture are as ap- 
plicable to these society insurance companies or associations as to any ordinary in- 
surance company, and that such a society, through its proper officers, could waive a 
strict compliance with the by-laws as could any insurance company. * * * It is 
further held that if the society recognizes the continuing existence of a contract 
by requiring proofs of claim which are furnished by the member or his beneficiary 
at some trouble or expense, the right to defend on account of previously known 
grounds of avoidance’or forfeiture is lost. See Keys v. Knights & Ladies of Se- 
curity, 174 Mo. App. 671, 161 S. W. 345. See, also, 29 Cyc. 198, par. (f).” 

Our Supreme Court, through Valliant J., spoke to the same effect in McMahon 
v. Maccabees, 151 Mo. 522, 537, 52 S. W. 384, 387, as follows: 

“A fraternal society doing a limited life insurance business as the law permits 
may waive the provisions of its own law in regard to forfeiture of the insurance 
on account of failure to pay premiums within the strict requirement. ‘The general 
rules of waiver of forfeiture are the same in association insurance as in ordinary 
insurance. Hirschl on Frat. Societies, p. 34; Bacon on Ben. Soc. § 434; Harvey 
v. Grand Lodge, 50 Mo. App. 472; Chadwick v. Triple Alliance, 56 Mo. App. 463; 
Grand Lodge v. Reneau, 75 Mo. App. 402.” 

It is plaintiff’s position in this respect that the openings in the foundation walls 
should not come within the provisions of the vacancy clause relative to prevention 
of trespassing. 

{2, 3] It is noted the application which was filled out by defendant’s agent des- 
cribed the premises as a one-story house; the chimney as having its foundation in 
the basement. We think the use of the words “building and premises” does not 
amplify the clear intent of the application. In Kenefick v. Norwich Union Fire Ins. 
Co., 205 Mo. 294, 103 S. W. 957, it is held the terms “premises” and “building” are 
used interchangeably, and this is the established rule. There was evidence showing 
that all the openings above the foundation were kept locked and nailed, as to wheth- 
er this was a substantial compliance with the vacancy permit was a question for the 
jury; and it was likewise for the jury to say whether plaintiff complied with the 
vacancy permit in all respects. 
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[4, 5] The general rule is that the foundation of a building is not within the 
contemplation of parties to a contract of insuiunce, and injury to the foundation 
is not to be considered in reaching a conclusion on the question of total loss; that, 
unless the foundation is specifically mentioned in the policy, it is not insured. Mur- 
phy v. American Cent. Ins. Co., 25 Tex. Civ. App. 241, 54 S. W. 407; Ohage v. 
Insurance Co., 82 Minn. 426, 85 N. W. 212. The vacancy permit which was in 
force at the time of the fire contains no express words of forfeiture, and without 
such no forfeiture may be declared. This principle was discussed and determined 
against defendant’s contention that there was a forfeiture in Malo v. Insurance Co. 
(Mo. App.), 282 S. W. 78, and cases therein cited. 

[6] Section 8 of the by-laws provides that a member’s property may become 
vacant if consent thereto is indorsed on the policy by the company. This provi- 
sion was met by the issuance of the vacancy permits from time to time. The va- 
cancy permit furnished plaintiff by defendant reads: 

“Permission is hereby given that the building dwelling insured under this pol- 
icy may remain unoccupied for the term of six months, to wit: From the lst day 
of April, 1925, at 12 o’clock noon, to the Ist day of October, 1925, at 12 o’clock 
noon. It being a condition precedent to the granting of this permit that the said 
building and premises shall be kept properly closed and secured to prevent tres- 
passing or,entrance of unauthorized persons. Attached to and forming part of 
Policy No. 3940 of the Patrons’ & Farmers’ Mutual Insurance Company of Jack- 
son County, Mo.” 

In Mound City, etc., Ins. Co. v. Curran, 42 Mo. 374, 381, the Supreme Court 
said: 

“The secretary had no authority to make a policy or contract of insurance 
otherwise than in the manner prescribed in the charter and by-laws. Platto v. 
Merchants’ & Manufacturers’ Ins. Co., 38 Mo. 255.” 

And in Boward v. Bankers’ Union of the World, 94 Mo. App. 442, 447, 68 S. W. 
369, 371, it 1s said: ‘ 

“We are clearly of the opinion that the by-law should control, for the reason 
that it was not competent for the defendant to impose conditions in its contracts 
that are in violation of its by-laws. We think this position needs no argument to 
support it, for it would be against public policy and ali reason to allow a corpora- 
tion to contract in violation of its own by-laws.” 

See, also, Purdy v. Bankers’ Life Ass’n, 101 Mo. App. 91, 74 S. W. 486; Cob- 
ble v. Royal Neighbors of America, 291 Mo. 135, 236 S. W. 306, 21 A. L. R. 1346. 

[7] The question of waiver of requirments as to the openings in the basement 
walls enters the case and demands attention. It must be held that defendant waived 
forfeiture, if any, by reason of its failure to return the premium assessments upon 
learning of the facts in evidence. The testimony shows that although defendant, 
through its authorized agent, Grimes, learned all the facts relative to the openings 
in the foundation or basement walls on inspection immediately after the fire, yet 
defendant retained the premium assessment until the day of the trial, two years 
thereafter, and then made such tender by amended answer. This may not be done. 
In the recent case of Mackey v. Home Insurance Co. of New York (Mo. App.) 
284 S. W. 161, the court says: 

“We are of the opinion that under the facts shown in this case, if the receipt 
of the premium by defendant’s agent did not, in and of itself, amount to a waiver 
of that part of the iron-safe clause, certainly the retention of the premium by de- 
fendant for more than one year did amount to such a waiver. A waiver once at- 
tached cannot thereafter be withdrawn. Ball v. Royal Ins. Co., 129 Mo. App. 34, 
107 S. W. 1097; Bell v. Mo. State Life Ins. Co., 166 Mo. App. 390, 149 S. W. 33.” 

See, also, Hayden v. American Cent. Ins. Co. (Mo. App.) 221 S. W. 437; 
Jegglin v. Sovereign Camp, W. O. W., 202 Mo. App. 367, 216 S. W. 815; Block v. 
United States Fidelity & Guaranty Co. (Mo. Sup.) 290 S. W. 429. 

[8] A point is attempted to be made in regard to the tearing down of the chim- 
ney and removal of some of the plaster, upon the groufid that the hazard was 
thereby increased. The facts were before the jury, and it was for them to say 
whether or not this was the case. It may be observed that, under the evidence, the 
jury might well have found that the removal of the chimney decreased, rather than 
increased, the hazard. 

Defendant states plaintiff voided the contract by his own acts and therefore 
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the law does not require return of the premium. But, since we have found, in the 
light of the evidence, that the jury were justified in their finding that plaintiff did 
not void the contract, this point requires no discussion. 

(9, 10] Defendant contends that plaintiff’s evidence as to the value of the house 
at the time of the fire was insufficient to support the verdict. We hold this point 
to be without merit. The evidence shows defendant’s agent valued the premises at 
$1,500, and as the by-laws provide that property may be insured for not more than 
two-thirds its cash value, he placed the insurance at $1,000. This was substantial 
evidence of its value at the time it was insured. The agent had been valuing prop- 
erties for defendant for many years, and the jury might well have found he was 
no amateur in this respect. Besides, there was the evidence of Mr. Todd George, 
who qualified as an experienced builder, and who testified as an expert that the 
house was worth $1,500 to $1,600, at the time of the fire, in reply to a hypothetical 
question. Defendant objected to the question on the ground that it did not cover 
all the essential facts. Defendant then was requested to supply such omissions, 
but failed to respond. In this situation, defendant may not be heard to complain. 
Torrance v. Pryor (Mo. Sup.) 210 S. W. 430; Packer v. Chicago, M. & St. P. Ry. 
Co. (Mo. App.) 265 S. W. 119. Moreover, the point was fully covered by defend- 
ant’s instruction on the measure of damages. 

[11] Defendant attempts to make the point that plaintiff forfeited his right of 
recovery by failing to file a sworn statement of loss within 60 days, and that the 
refusal of defendant’s instruction 5, on this question, was error. It is true the by- 
laws provide for such a notice, but there is no provision therein for a forfeiture 
for iailure to notify. The point is therefore without merit. Malo v. Insurance Co., 
supra. Furthermore, we think there was a waiver of proof of loss by reason of de- 
fendant’s conduct, as shown by the evidence, subsequent thereto, which led plaintiff 
to believe no such proof was necessary. Ball v. Royal Ins. Co., 129 Mo. App. 
34, 107 S. W. 1097. 

[12] Finally, it is urged there was error in the refusal of the court to give 
defendant’s instructions 6, 7, and 8. Instruction 6 refers to the removal of the 
flue, and attempts to instruct the jury that if the flue, or chimney, was removed 
without the knowledge or consent of defendant, and that such removal increased 
the hazard, the verdict should be for defendant. In what we have already said 
we have covered this point and need not discuss it further. Defendant cites no 
authority in support of its contention. Instruction 7 possesses the same vice, and 
was properly refused. This instruction referred to the loss of identity of the house 
by the changes in its physical construction, The point has been sufficiently covered 
herein. As to refused instruction No. 8, the point is not followed up in the brief, 
and no cases are cited bearing upon it. The instruction was to the effect that if 
plaintiff disposed of the farm by warranty deed after the fire, then he could not 
recover. The testimony shows plaintiff owned the farm and the house at the time 
of the fire. Such an instruction does not declare the law. 

We find no reversible error of record. The judgment is accordingly affirmed. 

Bland, J., concurs. 

Trimble, P. J., absent. 


HAWES v. AMERICAN CENTRAL INS. CO. OF ST. LOUIS. (No.15944.) 
Kansas City Court of Appeals. Missouri. June 11, 1928. 
7 Southwestern Reporter (2d) 479. 


1, INSURANCE—WRITTEN APPOINTMENT CONFERRING AUTHORITY 
ON FIRE INSURANCE AGENT TO TAKE APPLICATIONS, DELIVER 
POLICIES, AND COLLECT PREMIUMS, DID NOT CONFER AUTHOR- 
ITY TO MAKE ORAL INSURANCE CONTRACTS. 


Written appointment of fire insurance agent, referring to him as “surveying 
agent,” and conferring authority on him to take applications for insurance, deliver 
policies executed by company, and collect premiums, and to do such other things 
pertaining to appointment which company might authorize him to do, did not con- 
stitute him general agent, and did not confer authority to make oral insurance con- 
tracts. 


(For other cases, see Insurance, Dec. Dig. § 131[2].) 
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2. INSURANCE—REQUISITION FOR FIRE INSURANCE AGENT’S LI- 
CENSE DID NOT SHOW INSURER HAD APPOINTED HIM AS 
GENERAL AGENT (REV. ST. 1919, §§ 6308 and 6321). 

Requisition for license for defendant’s fire insurance agent, required by Rev. 

St. 1919, §§ 6308 and 6321, held not to show that agent was appointed as general 

agent. 

(For other cases, see Insurance, Dec. Dig. § 88.) 


3. INSURANCE—STATUTE REQUIRING LICENSE FOR INSURANCE 
AGENT DOES NOT REQUIRE THAT REQUISITION DESIGNATE 
CAPACITY IN WHICH AGENT IS TO ACT €REV. ST. 1919, §§ 6308, 
6321). 

Rev. St. 1919, §§ 6308 and 6321, requiring certificate or license from insurance 
department for insurance companies and for agents, does not require that requisition 
for agent’s license designate in what capacity agent is to act. 

(For other cases, see Insurance, Dec. Dig. § 12.) 


4. INSURANCE—IF AGENT ISSUES FIRE INSURANCE CONTRACTS 
HIMSELF, HE IS DEEMED TO HAVE AUTHORITY TO MAKE ORAL 
CONTRACTS, IN ABSENCE OF NOTICE TO PARTIES DEALING 
WITH HIM. 

If insurance agent countersigns, issues, or makes contracts of fire insurance 
himself, he is deemed to have authority to make oral contracts of insurance, in 
absence of notice, actual or constructive, to contrary, to parties dealing with him. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 


5. INSURANCE—AUTHORITY TO COUNTERSIGN FIRE INSURANCE 
POLICIES DID NOT GIVE AGENT AUTHORITY TO MAKE ORAL 
INSURANCE CONTRACT, WHERE COUNTERSIGNING BY AGENT 
WAS UNNECESSARY TO GIVE POLICY VALIDITY. 


Agent’s authority to countersign fire insurance policies did not give him auth- 
ority to make oral contracts of insurance, where countersigning of policy by him 
was unnecessary to give policy validity. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 


6. INSURANCE—EVIDENCE HELD TO SHOW DEFENDANT'S AGENT 
DID eens HAVE AUTHORITY TO MAKE ORAL FIRE INSURANCE 
CONTRACT. 


_ In action on fire insurance policy, evidence that agent was merely permitted to 
sign policies as agent, and that his act did not affect validity or going into force 
of policy, held to show that defendant’s local agent did not have authority to make 
oral contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 92.) 


7. INSURANCE—KNOWLEDGE OF AGENT COLLECTING FIRE INSUR- 
ANCE PREMIUM WITHOUT AUTHORITY ON ORAL CONTRACT 
MADE WITHOUT AUTHORITY CANNOT BE IMPUTED TO IN- 
SURER. 


Where agent had no authority to make oral fire insurance contract or to collect 
premium on contract which he, without authority, attempted to make, his act in 
collecting premium was not insurer’s act, and his knowledge that premium had been 
paid by insured cannot be imputed to insurer. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

9. INSURANCE—WHETHER INSURER MAILED INSURED’S NOTE FOR 

FIRE INSURANCE PREMIUM BACK TO INSURED HELD FOR JURY. 

In action on fire insurance policy, in which defendant claimed no contract had 
been made, question whether insurer had mailed insured’s note for premium back 
to insured, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


10. INSURANCE—INSURER CANNOT KEEP NOTE FOR FIRE INSUR- 
oe PREMIUM AND CLAIM THERE WAS NO VALID INSURANCE 
ONTRACT. 


Where note was executed by insured and delivered to insurer in payment of 
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balance due on premium of alleged fire insurance contract, insurer cannot keep note 
and at same time claim there was no valid contract of insurance. 


(For other cases, see Insurance, Dec. Dig. § 392[10].) 


12. INSURANCE—EVIDENCE THAT INSURER RETAINED FIRE INSUR- 
ANCE PREMIUM NOTE, ALTHOUGH CLAIMING THERE WAS NO 
INSURANCE CONTRACT, JUSTIFIED INSTRUCTIONS REGARDING 
VEXATIOUS REFUSAL TO PAY LOSS. 

Evidence that defendant insurance company retained premium note, although 
it claimed there was no contract of fire insurance, justified giving of instructions 
relating to question of defendant’s vexatious refusal to pay plaintiff’s loss. 


(For other cases, see Insurance, Dec. Dig. § 669[1].) 


Appeal from Circuit Court, Buchanan County; Sam Wilcox, Judge. 

Action by Howard H. Hawes against the American Central Insurance Company 
of St. Louis. From a judgment for plaintiff, defendant appeals. Reversed and 
remanded. 

Davis & Ashby, of Chillicothe, and Steve Owen, of St. Joseph, for appellant. 

C. C. Crow, of Kansas City, and John S. Boyer, of St. Joseph, for respondent. 

Frank, C. This is an action on an oral contract of fire insurance. There was 
a verdict and judgment in favor of plaintiff in the sum of $3,820, which included 
an attorney’s fee of $400, and defendant has appealed. 

The petition alleges, in part, that on April 11, 1924, defendant, through its 
agent, W. R. Stepp, of Livingston county, who had authority to make contracts 
of insurance and to issue and countersign such contracts for and in behalf of the 
defendant, orally agreed with plaintiff, for and in consideration of $130.60 premium 
paid by plaintiff to defendant, to insure, and did insure, plaintiff in the sum of 
$3,265 against damage by fire for a period of five years, commencing on the 11th 
day of April, 1924, and ending on the llth day of April, 1929, 


The facts show that defendant is a domestic fire insurance company with the 
principal office in the city of St. Louis; that some time prior to March 1, 1924, one 
William E. Myers was the owner of a small farm near the city of Chillicothe 
which had upon it a house and barn. Through his agent, one W. R. Stepp, who 
was in the real estate and insurance business at Chillicothe, Myers negotiated a 
contract for the sale of the property to plaintiff. During the negotiations for the 
sale, it was discovered that Myers’ fire insurance on the property was about to 
expire, and Stepp solicited him to have it renewed in the defendant company for 
which Stepp was agent. An application was signed by Myers, and the defendant, 
at its head office in St. Louis, issued a policy of fire insurance upon the house and 
barn on the premises, dated March 1, 1924, and expiring March 1, 1929. Myers 
did not pay the first year’s premium of $22, for the reason that it was understood 
between him, plaintiff, and Stepp that plaintiff was to have the insurance when the 
contract of sale was consummated. The contract of sale was entered into on 
March 1, 1924, to be consummated on March 15 of that year. A warranty deed 
to the property was delivered by Myers to plaintiff on March 14, 1924. 

On April 11, 1924, Myers and plaintiff went to Stepp’s office. Plaintiff testified 
that at this time they asked Stepp to have the insurance policy transferred from 
Myers to plaintiff; that the policy was in Stepp’s possession; and that plaintiff at 
no time saw it. Stepp told plaintiff that the latter should have insurance upon his 
household goods, the Myers policy insuring only the house and barn, the house 
being insured in the sum of $2,000 and the barn in the sum of $200. Plaintiff 
further testified that he acquiesced in this suggestion, and Stepp stated that, instead 
of transferring the Myers policy to him, he would send it back and have a new 
policy issued covering all things, having it all in one policy, and that Stepp told 
him that he “could rest assured that the insurance would be in effect from that 
day on.” The insurance on the household goods was to be for $1,000. Plaintiff 
testified that he did not ask Stepp for a policy on that day, but that he expected 
to get one. He was asked if he did not know that Stepp had no power to issue a 
policy, and he replied, “I had no way of knowing what his power was.” 

Plaintiff testified that at this interview on April 11th he paid Stepp $22, which 
was the premium for the first year on the Myers policy; that the whole premium 
for: plaintiff's insurance was to be $32.75 for the first year; and that the differ- 
ence between that sum and the $22 represented the additional amount necessary 





Fire] Hawes v. American Central Ins. Co. 975 


to insure the household goods. At the time of the conversation in question, Stepp 
executed a written receipt to plaintiff as follows: 
“Bazel J. Meek Land Company. 
“Chillicothe, Mo., April 11th, 1924. 
“H. H. Hawes to American Central Ins. Co. Dr. 
Insurance premium for 1 yr 
By payment 


“W. R. Stepp, Agt. 
“411—24,” 

Plaintiff testified that he was a little short of money that day, and agreed to 
pay the $10.75 some day in the future when it would be convenient for him to do 
so. Plaintiff moved upon the premises in question on April 4th, and on April 12th 
Stepp came to plaintiff’s residence and procured from him a note in the sum of 
$128, payable in four annual installments. This note represented the balance of 
the premium upon the alleged contract of insurance with plaintiff. 

On cross-examination plaintiff testified: That at the time the new insurance 
was agreed upon with Stepp, on April 11th, he did not think the latter said any- 
thing about canceling the policy, but said it would be better to have it all in one 
policy. “Q. Get you a policy; that is the way you understood it? A. Yes.” That 
Stepp did not tell him that an application would have to be sent in to the St. 
Louis office of the company; that he did not know that such an application would 
have to be sent, but that Stepp said something about the company’s office in St. 
Louis, and talked about sending the premium note to the company; that he did 
not ask Stepp to issue a policy then and there, but Stepp told him that his “insur- 
ance was in force from that day”; that the policy was never transferred to him; 
and that he never received any policy. 

Stepp’s version of the transaction with plaintiff on April 11th is as follows: 
That it had been understood that the policy was to be transferred to plaintiff when 
he obtained title to the Myers property, and that plaintiff came into his office on 
April 11, 1924, and paid him $22, representing the first annual premium on the 
Myers policy, and then asked him to write an additional $1,000 on the household 
goods and insurance on some other items consisting of live stock; that he told 
plaintiff that: 

“* * * Since this original policy had only been in effect such a short time, that 
I would send what is known as the Myers policy in and have it rewritten in his 
name, including the additional amounts that he wanted, which I did.” 


Stepp further testified that he did not remember whether he told plaintiff that 

his policy would take effect before it was sent in to St. Louis; that he did not 
remember whether he told plaintiff “about sending it to St. Louis for the policy”; 
that he understood that plaintiff was wanting to insure his property, but that he 
did not issue a policy at that time because that was not “my custom, not my manner 
of handling insurance”; that he never himself issued a policy for this defendant ; 
that the services he performed for the defendant were soliciting business and sending 
in applications for policies to be issued by the St. Louis office; that the policies 
would be returned to him, and he would countersign and deliver them; that before 
they were countersigned by him they were signed by the president and Bray, who 
was the manager at St. Louis of the farm special service department of the defend- 
ant. The court, over the objection of defendant, refused to permit the witness 
to state whether he had at any time made an oral contract of insurance for the 
defendant. 
_ Stepp testified that the $22 paid by plaintiff to him was on the Myers policy 
in accordance with the agreement had with Myers and plaintiff that the latter was 
to pay the premium in case the contract of sale for the place was consummated; 
that he made no attempt to transfer the Myers policy to plaintiff, but sent it to 
defendant to have it make the transter; that he told plaintiff that he was “going to 
send it out and have a new policy issued * * * to Mr. Hawes in lieu of this policy, 
* * * and that was what I tried to do.” He testified that he did not remember 
whether he told plaintiff that he “could rest assured that he was insured from 
that day on”; that he always thousht he had insured plaintiff; that the insurance 
was effective from the 11th day of April, 1924; and that it was a good risk. 
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It appears that, after the conversation above detailed, Stepp, without plaintiff’s 
knowledge, made a notation on the Myers policy, which was in his possession, 
showing what plaintiff’s policy should be, leaving the $2,000 on the house and 
$200 on the barn, and inserting the name of H. H. Hawes in the place of W. E. 
Myers and the figures “75” after item 2, which insured one cow, and the figures 
“$1,000” after item 10 insuring household and kitchen furniture. Stepp testified 
that he made the notations on the Myers policy in order to show what plaintiff 
stated he wanted in the way of insurance; that he mailed the policy with these 
notations upon it to a Mr. Crist, defendant’s special agent at Huntsville, with infor- 
mation as to what was wanted in the way of a new policy for plaintiff, inclosing 
in the letter plaintiff’s premium note in the sum of $128. It seems that Crist was 
out of town at the time Stepp’s letter arrived, and he did not send the policy and 
the premium note to the defendant at its head office in St. Louis until April 26th. 
Defendant’s witness Bray testified that the policy and note were received by the 
defendant at St. Louis on April 28th, and on that day defendant returned the 
premium note to plaintiff in a letter which informed him that the policy would be 
issued on farm property only upon a signed application of the plaintiff. On April 
27, 1924, the dwelling house and household furniture were totally destroyed by 
fire. Defendant’s officer in St. Louis who had such matters in charge did not know 
at the time this letter was written to plaintiff that the property in question had 
been destroyed. The first information defendant had of the fire was when Stepp, 
on April 28th, wrote defendant concerning it. On May 15, 1924, defendant canceled 
the Myers policy and returned to him his premium note in the sum of $88, repre- 
senting the premium for the last four years, which he had given at the time his 
policy was written, and refunded to him the sum of $13.42, which represented the 
unearned first year’s premium upon his policy. As soon as the defendant at St. 
Louis received knowledge that plaintiff had paid the $22 on the Myers policy, which 
was about two weeks before the trial, it made due tender of the said sum of 
$13.42 to plaintiff through his duly authorized agent and attorney, and has kept 
said tender good, but said tender of said sum of money was refused. 

Plaintiff introduced in evidence the requisition made upon the insurance depart- 
ment of the state of Missouri for a license to be issued by the state to Stepp 
as one of defendant’s agents. This requisition reads as follows: 

“Requisition: This is to certify that the American Central Insurance Company 
of St. Louis, Missouri, has appointed W. R. Stepp of Chillicothe, Missouri, agent 
for the transaction of its authorized business of insurance in the State of Missouri 
for the term ending February 1, 1926. 

“Dated at St. Louis, Mo., this 1st day of February, 1924, 

“Signed by Harold M. Hess, Secretary, 

“Street No. 408 Pine Street. 

“February 27, 1924.” 

A certificate, or license, was duly issued upon this requisition. 

Defendant’s officer, Bray, testified that the duties performed by Stepp for the 
company were taking applications and submitting them to the company at St. 
Louis for approval; that, when new policies were issued, Stepp delivered them and 
collected the premiums, and forwarded the latter to defendant at St. Louis. On 
cross-examination he was asked whether he knew that Stepp signed policies for 
defendant as its agent, and he answered, “I know that he could do so, but it was 
not required of him”; that he knew that Stepp actually did sign such policies as 
agent of the defendant; that he had seen policies so signed by Stepp. On redirect 
examination he was asked: 

“Q. Now, Mr. Bray, Mr. Boyer asked you the question if Mr. Stepp signed 
policies, and you said that you had seen policies signed by him, I will have you 
_ = if Mr. Stepp countersigned policies or executed them for the company? 

. No, sir. 
“Q. Who did execute policies for the company? A. I did. 


“Q. Did Mr. Stepp ever execute any policy for the company? A. No, sir.” 

Under the written appointment of Stepp as defendant’s agent, made on February 
6, 1923, he was referred to as “surviving agent,” and the authority conferred upon 
him therein was to take applications for insurance, deliver policies executed by the 
company, and collect premiums therefor, and to do such other things pertaining to 
his appointment which the company might authorize him to do. 





Fire] Hawes v. American Central Ins. Co. 977 


It is insisted by plaintiff that all of these facts show that plaintiff “was insured 
from April 11, 1924, to the Ist day of March, 1929.” Defendant contends that its 
demurrer to the evidence should have been sustained, and in this connection insists: 
(1) That there was no contract of insurance made between Stepp and plaintiff, 
as the “duration” of the insurance is not shown; (2) that, if there was any con- 
tract at all made in reference to insurance, it was an oral contract to issue an in- 
surance policy, and not a contract of present insurance; and (3) that it was not 
shown that Stepp was such an agent of the defendant as could orally enter into a 
contract of insurance. Plaintiff, however, contends that Stepp was either a general 
agent of the defendant when the conversation was had between him and plaintiff on 
April 11th or that the company permitted him to hold himself out as such agent, 
and that plaintiff had no knowledge or information that he was not its general 
agent. 


[1] The agency contract between defendant and Stepp was evidenced by the 
written appointment which we have described. It certainly does not constitute 
Stepp a general agent of the defendant, and does not confer upon him authority 
to make oral contracts of insurance; in fact, plaintiff admits that this contract 
limited Stepp’s authority, and that under it he had no power to make such a con- 
tract as the one sued upon. However, plaintiff contends that this was a “secret” 
agreement between defendant and Stepp of which plaintiff had no knowledge. To 
show Stepp’s apparent authority in the premises, plaintiff relied upon the “requisi- 
tion” made by defendant on the insurance department of the state for the licensing 
of Stepp as its agent, the testimony that Stepp countersigned insurance policies, and 
the fact that the Myers policy was countersigned by Stepp as agent when it was 
issued. 


[2, 3] The making of the requisition by the insurer was done under the provi- 
sions of sections 6308 and 6321, R. S. 1919, requiring a certificate or license from 
the insurance department for insurance companies and their agents to do business 
in this state. These sections of the statutes refer to “agent” and “solicitor,” but 
make no effort to classify agents, and do not provide that agents be licensed under 
any classification, or that the requisition for the license or certificate shall designate 
in what capacity the agent is to act or what powers he should have. It was there- 
fore unnecessary for the de‘endant, in making the requisition for the licensing of 
Stepp, to designate in particular the kind of agent he was to be, and we do not 
think that he was so designated in the requisition shown in the record. It is claimed 
by plaintiff that this requistion shows that defendant had appointed Stepp as a 
general agent, but the requisition does not so state. It does not say that he was 
appointed agent for the transaction of all of defendant’s authorized business of 
insurance in the state of Missouri, but “merely its authorized business of insur- 
ance,” etc. What part of its authorized business he was appointed to transact is 
not disclosed upon the requisition. For all the record shows, this requisition might 
have been made upon a blank furnished by the insurance department for the purpose 
merely of a general licensing of agents under the provisions of the statute, with 
no thought of designating what kind of agent the party sought to be licensed should 
be or what powers he should have. 


[4] An agent who is merely authorized to solicit insurance, take applications, 
deliver policies, and collect premiums is without power to make oral contracts of 
insurance (Rhodus v. Kansas City Life Ins. Co., 156 Mo. App. 281, 137 S. W. 
907; 26 C. J. 42, 289; 1 and 6 Cooley’s Briefs on Insurance, pp. 347, 404, 418; 
Punton v. United States Life Ins. Co., 213 Mo. App. 49, 52, 54, 245 S. W. 1999), 
but, if he issues, countersigns, or makes contracts of insurance himself, then he is 
deemed to have such authority, in the absence of notice, actual or constructive, to 
the contrary to parties dealing with him (Beswick v. Nat. Casualty Co., 206 Mo. 
App. 67, 226 S. W. 1031: Kring v. Ins. Co., 195 Mo. App. 133, 136, 189 S. W. 628; 
Trask v. German Ins. Co., 53 Mo. App. 625; Banks v. Clover Leaf Casualty Co., 
207 Mo. App. 357, 233 S. W. 78; Brownfield v. Phoenix Ins. Co., 26 Mo. App. 390; 
Salisbury v. Live Stock Ins. Co. (Mo. App.) 202 S. W. 412; 32 C. J. 1036). 


“The rule is well settled that an insurance company is bound by all acts, con- 
tracts, or representations of its agent, whether general or special, which are within 
the scope of his real or apparent authority, notwithstanding it is in violation of 
private instructions or limitations upon his authority, of which a person dealing 
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with him, acting in good faith has neither actual nor constructive knowledge.” 
Cline v. Fidelity Phenix Fire Ins. Co., 113 Neb. 481, 483, 203 N. W. 578, 579. 

See, also, 32 C. J. 1066. 

There is no testimony that defendant permitted Stepp to issue, countersign, or 
make contracts of insurance. It is true there is testimony that he signed policies 
of insurance for the defendant as agent, and that he “countersigned” such policies, 
and that the policy that was issued to Myers was “countersigned” by him. But 
the undisputed testimony shows that it was unnecessary for him to countersign 
policies in order to give them validity. The Myers policy recites: 

“* * * This policy shall not be valid unless countersigned by the maneger of 
its farm department at St. Louis, Mo., who alone shall have power or authority 
to waive or alter any of the terms or conditions of this policy, or to make or attach 
endorsements hereon. 

Harold M. Hess, Secretary, 
“B, G. Chapmen, Jr., President. 

“Countersigned at St. Louis, Mo., this Ist day of March, 1924. 

“A. O. Bray, Manager Farm Department. 

“Countersigned at Chillicothe by W. R. Stepp, Agent.” 

[5] The only provision in the Myers policy concerning the countersigning of 
that policy was that it should be so executed by the manager of defendant’s farm 
department at St. Louis. It was so countersigned by him. The “countersigning” 
of the policy by Stepp was entirely unnecessary to give it validity. The reason 
that an agent is said to have apparent authority to make an oral contract of insur- 
ance when he has been given authority to countersign policies is because, when it is 
necessary for the contract to be countersigned by such agent in order for it to be 
put in force, such countersigning under such circumstance amounts to the issuance 
of the policy by the agent; it being one of the necessary things to be done to give 
the policy validity, and usually the last thing. The authority to countersign such 
policies under such circumstances is tantamount to authority to issue policies because 
the authority to countersign policies is exercised only by agents with general powers, 
and it is held that such an agent has authority to execute oral contracts of insur- 
ance, unless his actual authority is restricted, so that he has no such right, and 
such limitation of his powers is brought home, actually or constructively, to the 
persons dealing with the agent. 32 C. J. 1066, 26 C. J. 287. 

[6] The “countersigning” of the policies that Stepp was permitted to do by the 
defendant in the case at bar was not of the character of countersigning that is 
referred to in the cases that we have cited. The evidence shows that he was merely 
permitted to sign the policies as agent; that he was not required to do so; and 
that his act in so doing did not affect the validity or the going into force of the 
policy in any manner. There is no showing that he ever countersigned a single 
policy which provided for its countersigning by a local agent or such an agent 
as he was. Plaintiff, therefore, failed to show that Stepp had any authority in 
the premises more than an ordinary soliciting agent with power to take applica- 
tions, deliver policies, and collect premiums, which does not include the power to 
make contracts of insurance such as is sued upon in this case. Nor has plaintiff 
shown that defendant has held Stepp out as an agent having such a power. Plaintiff 
therefore, wholly failed to show a valid oral contract of insurance with defendant. 
Having come to this conclusion, it is unnecessary for us to pass upon defendant's 
contention that plaintiff knew that Stepp could not enter into a contract of insur- 
ance, because the latter did not issue a written policy in this case, but told plaintiff, 


in effect, that he would send the old policy to the company at St. Louis for a new 
policy to be issued by it there. 


[7] Plaintiff insists that Stepp’s act in collecting the premium was the act of 
the defendant, and his knowledge that a premium had: been paid was defendant's 
knowledge. This would be true if Stepp had been acting within the scope of his 
authority at the time he collected the premium. A principal is bound by the act 
of its agent while acting within the scope of his authority, but, when the agent 
steps outside the line of his duty, and performs acts not within the scope of his 
authority, such acts do not bind the principal. While Stepp had authority to collect 
premiums on contracts of insurance authorized by defendant, he had no authority 
to make an oral contract of insurance, or collect a premium on a contract which 
he, without authority, attempted to make. This being true, it must follow that 
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Stepp’s act in collecting the premium was not the act of defendant, and his knowl- 
edge that a premium had been paid by plaintiff cannot be imputed to defendant. 

Plaintiff makes the further contention that defendant cannot claim that no 
contract of insurance was made without first tendering back the premium it received 
on the alleged contract. In support of this contention plaintiff insists that, on 
the record made, it was a question for the jury, and not for the court, to say 
whether or not defendant did tender back the premium received by it on the alleged 
contract of insurance. 

The evidence is that plaintiff paid defendant’s agent, Stepp, the first year’s 
premium, and executed his note in the sum of $128, payable in four annual: install- 
ments in payment of the premium for the remaining four years. Defendant’s gen- 
eral agent, Bray, testified that the defendant received this note at its head office in 
St. Louis on April 28th, and on that day returned the note to plaintiff in a letter 
which informed him that no policy would be issued to him until he signed a written 
application therefor. Plaintiff testified that he did not receive any such letter, and 
had not seen the note since the day he signed it. 

[8, 9] The evidence of defendant’s agent, Bray, that a letter containing plain- 
tiff’s note was mailed to him on April 28, 1924, the same day it was received, raises 
a presumption that plaintiff received the letter containing the note. Clark v. Cole 
County, 272 Mo. 135, 197 S. W. 905; Scheidel Western X-Ray Co. v. Bacon (Mo. 
App.) 201 S. W. 916; Price Brokerage Co. v. Chicago, R. I. & P. Ry. Co., 207 Mo. 
App. 8, 230 S. W. 374. The presumption raised by this evidence is, however, a 
rebuttable one, and, in the face of the positive evidence of plaintiff that he did not 
receive the letter, we cannot say, as a matter of law, that he did receive it. Flem- 
ing v. Anderson (Mo. Sup.) 232 S. W. 718, 723, 724. Evidence that plaintiff did 
not receive the letter was some evidence that it was not mailed, and made it a 
— of fact for the jury to say whether or not the note was returned to 
plaintiff. 

[10] The note was executed by plaintiff and delivered to defendant in payment 
of the balance due on the premium on the alleged contract of insurance. Defendant 
cannot keep the note and at the same time claim there was no valid contract of 


— Defendant contends that the court erred in giving plaintiff’s instruction 
No. 6. 


__ [ll] The first paragraph of this instruction sets out the contentions of plain- 
tiff and defendant. The second paragraph told the jury that, if it found from the 
evidence that Stepp was the agent of defendant and within the apparent scope of 
his authority, the plaintiff contracted and agreed with him for insurance, and that 
the plaintiff had no knowledge of any limitation upon the authority of said agent, 
then plaintiff was not bound by any limitation which defendant might have put 
on the agency of said Stepp. We have already determined that there was no evi- 
dence that Stepp was acting within the apparent scope of his authority at the time 
the alleged contract of insurance was made. For this reason the instruction should 
not have been given. 


_ [12] Appellant’s next contention is that error was committed in the giving of 
plaintiff’s instruction No. 3 and in refusing defendant’s requested instruction (c). 

These instructions relate to the question of defendant’s vexatious refusal to 
pay plaintiff’s loss. The complaint against the court’s action in giving and refusing 
these instructions is that there was no evidence of a vexatious refusal to pay. 

_ Defendant denied liability from the beginning. There is evidence that the 
defendant did not tender or offer to return the premium note. Evidence that 
defendant retained the premium note, although it claimed there never was any con- 
tract of insurance, is evidence which would justify a jury in finding that the refusal 
to pay was vexatious. Avery v. Mechanics’ Ins. Co. of Philadelphia (Mo. App.) 
295 S. W. 509, 515, and the cases cited. We rule this contention against appellant. 


_If defendant failed to return to plaintiff the premium note, plaintiff would be 
entitled to recover, but we cannot affirm the judgment on that ground because the 
case was not tried on that theory and that issue was not submitted to the jury. 
How ever, as there is evidence tending to show that defendant did not tender back 
or offer to return the premium note, the case should not be reversed outright. 

For the errors noted, the judgment is reversed, and cause remanded. 
Williams, C. concurs. 
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Per Curiam. The foregoing opinion by Frank, C., is hereby adopted as the 
opinion of the court. 
All concur, except Trimble, P. J., absent. 


BROWNING v. SPRINGFIELD FIRE & MARINE INS. CO. OF 
SPRINGFIELD, MASS. (No. 4300.) 
Springfield Court of Appeals. Missouri. July 20, 1928. 
8 Southwestern Reporter (2d) 941. 

1. INSURANCE—INSURANCE COMPANY WAS BOUND BY CONDUCT OF 
AGENT WHO SOLICITED INSURANCE, COUNTERSIGNED AND DE- 
LIVERED POLICY, AND COLLECTED PREMIUM. 

As respects waiver, where agent who solicited insurance, delivered the policy, 
and collected the premium, was regularly commissioned agent of the insurance 
company who was required to countersign the policy to make it valid and, did in 
fact countersign it, the agent was the alter ego of the company and company was 
bound by his conduct. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


3. INSURANCE—EVIDENCE OF INSURANCE AGENT’S AGREEMENT TO 
ADJUST LOSS HELD INADMISSIBLE TO PROVE WAIVER OF SUB- 
SEQUENTLY EXECUTED POLICY PROVISION REQUIRED WRIT- 
TEN NOTICE. 

Evidence that insurance company’s agent, prior to execution of policy of hail 
insurance, agreed that, if insured notified him of loss, ne would come down and 
adjust it, held inadmissible to prove waiver of policy requirement of formal notice, 
where written contract subsequently entered into required that insured give written 
notice of loss to company within 48 hours. 

(For other cases, see Insurance, Dec. Dig. § 664.) 


4, INSURANCE—EVIDENCE HELD SUFFICIENT TO SHOW WAIVER OF 
WRITTEN NOTICE BY INSURANCE COMPANY AS TO LOSS RE- 
SULTING FROM CERTAIN HAILSTORM. 

In action on policy of hail insurance which required insured to give written 
notice of loss within 48 hours, evidence held sufficient to show insurance company’s 
waiver of notice as to particular hailstorm, of which oral notice to agent was given 
within 48 hours, but insufficient to show waiver of notice as to loss caused by other 
hailstorms. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


5. INSURANCE—WAIVER OF WRITTEN NOTICE OF HAIL LOSS DID 
NOT EXCUSE INSURED FROM MAKING PROOF OF LOSS, WHERE 
NO STEPS WERE TAKEN TOWARD ADJUSTMENT. 

Insurance company’s waiver of written notice of loss from hailstorm did not 
of itself waive proof of loss, and, where agent failed to take steps to make adjust- 
ment on oral notice, failure of insured to make proof of loss after lapse of rea- 
sonable time and within 60-day period allowed by policy prevented recovery. 

(For other cases, see Insurance, Dec. Dig. § 557.) 


6. INSURANCE—LACK OF PROOF OF DAMAGE CAUSED BY HAIL, OF 
WHICH INSURED GAVE NOTICE, PREVENi:ED RECOVERY ON 
aes” WHERE NO NOTICE WAS GIVEN OF OTHER HAIL 
Where no notice of any kind was given within time limit required by policy 

as to damage suffered by other hailstorms, lack of proof by insured as to amount 

of damage caused by particular hailstorm, as to which notice of loss was given, 
prevented insured’s recovery on policy, since there was no basis for assessing 
damages. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from Circuit Court, Lawrence County; Charles L. Henson, Judge. 
Action by C. C. Browning against the Springfield Fire & Marine Insurance 
Company of Springfield, Mass. Plaintiff took an involuntary nonsuit, and appealed 


from the judgment after an unsuccessful effort to have the nonsuit set aside. 
Affirmed. 


H. H. Bloss, of Aurora, for appellant. 
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Hogsett & Boyle, of Kansas City, and E. J. McNatt, of Aurora, for respondent. 

Cox, P. J. Action upon an insurance policy against injury to an apple orchard 
by hail. At the close of plaintiff’s testimony, the court, at the request of defendant, 
struck out part of plaintiff’s evidence and then sustained a demurrer to his evi- 
dence. Plaintiff took an involuntary nonsuit with leave to set same aside. Failing 
in his effort to get the nonsuit set aside, he appealed to this court. 

Plaintiff is the owner of an apple orchard of 53 acres. His petition alleges 
that on May 5, 1926, defendant executed and delivered to him a policy of hail 
insurance by which it insured him against loss of apples by hail in the sum of 
$5,300, or $100 per acre, from the 5th day of May, 1926, to the 15th day of Sep- 
tember, 1926; that on or about June 16, 1926, and at various other dates during 
said month and the month of May, 1926, and while said policy was in force, hails 
occurred and injured his apples to the extent of $45 per acre, amounting to the 
total sum of $2,385; that he had complied with all the conditions of the policy and 
had demanded payment of the amount of his loss, which had been refused, and 
demanded judgment for $2,350 and attorney’s fees for vexatious delay in not 
paying. 

The answer admitted issuing the policy and denied all other allegations. Further 
answering, the defendant pleaded certain provisions of the policy which it alleged 
had not been complied with by plaintiff and which it contended released defendant 
from liability. The provisions relied upon here are: (1) That the policy only 
covered a loss by hail that equalled or exceeded 5 per cent. of the face of the 
pelicy; (2) that in case of damage by hail amounting to 5 per cent. or more of 
the total insurance, plaintiff should, within 48 hours thereafter, notify defendant of 
such damage by registered mail, and that the company would not be liable for 
any damage, unless such notice was given, and that no other form of notice except 
that prescribed would be proper notice within the provisions of the policy; (3) 
that in case of damage equaling 5 per cent. or more of the total insurance, proof 
of loss in certain form should be sent the company by registered mail within 60 
days thereafter. 

The reply pleaded a waiver of the written notice and proof of loss. The facts 
alleged to constitute a waiver were subsequently as follows: That at and immediately 
before the time of issuing the policy, the agent of defendant who solicited the 
insurance told plaintiff that, if he would take out a policy and there should be a 
loss or damage by hail, he would come down immediately and adjust same. All 
plaintiff would have to do would be to notify him and he would come down to 
plaintiff’s farm and see to it that his loss and damage were adjusted; that relying 
on that statement he was induced thereby to pay the premium and*take out the 
policy; that the last hail that damaged plaintiff’s orchard occurred on Saturday 
about the last of June, 1926, and that on the following Monday, and within 48 hours 
after the last hail, he went to Billings, Mo., where the said agent was located and 
notified him of said hail and damage and said agent thereupon agreed and promised 
that he would come to the plaintiff's farm and adjust said loss and that this agent 
also notified defendant of said damage and advised them to come and adjust said 
loss and also notified plaintiff that he had so notified defendant; that by reason of 
these things defendant had waived the provisions of the policy requiring written 
notice and proof of loss. 

The evidence relied on by plaintiff to show waiver was substantially as fol- 
lows: Plaintiff had hail insurance the previous year in two companies and was 
not satisfied with the adjustment of damage under those policies. When Mr. Algire, 
the agent of defendant, solicited plaintiff to take out this policy, he at first declined. 
The agent then said to him that, if he would take out this policy and should have 
any hail, to report to him, and he would attend to the loss, if he had any. Plaintiff 
also testified : 

“He (the agent) said if we had a hail, to report to him, and he would come 
down and look us over around there, and, if we had any, he would see our loss 
through. After that statement I had taken out a policy.” 

_Mr. Sullivan, a witness for plaintiff, testified that he was present when the 
plaintiff placed his insurance, and, in relating what occurred, he said: 


“Well, Mr. Browning hesitated to take a policy on the start, saying he was not 
Satisfied with the adjustment on the policy the year before and so he hesitated on 
taking it, and I- had just taken out one myself that day, and Mr. Algire said if 
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we would take them out, he would see that they treated us right, and he (meaning 
plaintiff) went further to say, ‘Be sure and send us down a good adjuster if you 
do;’ and Mr. Algire said, ‘I will attend to that myself.’ 

“Q. Was anything said about notice? Relate all that was said there. A. He 
said, ‘If you boys have a hail, let me know, and I will attend to it.’ ” 

The foregoing is all that was said by Mr. Algire, the agent of defendant, prior 
to om time the policy was issued. As to the hails that hit the orchard, plaintiff 
testified : 

That through June there were three or four hails. He did not remember the 
dates of them, but along the middle of June they had a pretty good sized hail 
and along the last of June or the first of July “we had a hail on Saturday evening 
before I reported the loss to Mr. Algire. I went up there Monday morning and 
reported to him that I had had a loss by these hails and he could notice it in the 
orchard. * * * I told Mr. Algire, I says, ‘Well, Mr. Algire, I have had some hail 
down there, and I came up to tell you about it, and I want you to come down and 
look the matter over;’ and he said, ‘All right; L will be down;’ and I came home 
and staid all day Thursday and I never did see Algire. He never showed up that 
I saw. He never did meet me there. About apple picking time I reported to him 
again.” 

On cross-examination he stated that this was the only time he gave Mr. Algire 
notice of any hail and he was not sure whether at that time he mentioned more 
than one hail to Mr. Algire. A letter written by Mr. Algire, the agent, to the 
company, dated October 20, 1926, was placed in evidence. In this letter he stated 
to the company, among other things: 

“I was advised by C. C. Browning, route 2, Marionville, Mo., this morning 
that his apple orchard showed considerable hail damage and that apparently no effort 
had been made to adjust same, although the loss was reported some time ago. This 
loss was reported to me about the first of July—I don’t remember the exact date— 
and I in turn reported it to your office.” 

All the evidence relative to conversations between plaintiff and Mr. Algire, the 
agent of defendant, prior to the issue of the policy, was objected to, on the ground 
that the entire agreement was merged in the writing which consisted of the applica- 
tion signed by the plaintiff and the policy issued by the defendant and these writings 
cannot be contradicted by parol. The objections were overruled at the time by 
the court, for the reason that the evidence was admissible in connection with what 
might have occurred after the policy was issued to show waiver of the provision 
of the policy requiring written notice to the company of damage within 48 hours 
after it occurred. After the evidence was all in, showing what had occurred after 
the policy was issued, and after the damage had been done by the hail, the defendant 
then moved to strike out the evidence as to conversations with Algire, the agent, 
prior to the issue of the policy. The court sustained that motion and struck it out. 
Defendant then demurred to plaintiff’s testimony and the court sustained that. 

[1] The first question for our consideration is the alleged error of the court 
in striking out the evidence of conversations between plaintiff and Mr. Algire, the 
agent of defendant, by which it was sought to prove waiver of the terms of the 
policy requiring written notice of the damage to be given the company. We note 
first that the policy provided that it should not be valid until countersigned. by the 
duly authorized and regularly commissioned agent of the company at Billings, Mo. 
The agent of the company at Billings who countersigned the policy was C. S. 
Algire, who solicited the plaintiff to take out the insurance, and who delivered the 
policy and collected the premium. He was, therefore, the alter ego of the company 
and the company would be bound by anything Mr. Algire did in the same way 
and to the same extent as Algire would have been bound had he dealt in his own 
name. For the purposes of this case he was the company. James v. Mutual Re- 
serve Fund Life Ass’n, 148 Mo. 1, 11, 49 S. W. 978; Berryman v. Southern Surety 
Co., 285 Mo. 379, 393, 227 S. W. 96. 


[2, 3] The testimony stricken out by the court at the close of plaintiff's evi- 
dence was the testimony that Mr. Algire, the agent of defendant, had stated, before 
the policy was issued, that if a loss occurred plaintiff should notify him and he 
would then go to his farm and adjust the loss himself. The contract of insurance 
was the application and the policy issued thereon and this contract was binding on 
the parties and cannot be replaced or supplemented by an oral agreement made prior 
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thereto. This is conceded, but it is contended that this testimony was admissible 
in connection with what occurred after the hail had damaged the orchard to show 
waiver of the written notice. A hailstorm had damaged the orchard about July 
Ist. The plaintiff went to Billings and notified Mr. Algire of that fact and he 
at that time promised to come to plaintiff’s farm and adjust the loss as he had said 
prior to the issue of the policy he would do in case of a loss. 

Waiver of a provision of a written contract based on the action or want of 
action of a party to the contract must rest upon what occurred after the execution 
of the contract and cannot be based upon what occurred prior to its execution. 
Riley v. Insurance Co., 117 Mo. App. 229, 235, 92 S. W. 1147. 

When a provision of a written contract is being continuously violated and 
knowledge of that fact on the part of the other party becomes material, then, as 
bearing on the question of knowledge, what was said by the parties prior to the 
execution of the contract may be admissible. Examples of this character are found 
in the cases which hold that knowledge on the part of the agent of an insurance 
company that the iron-safe clause of the policy is not being complied with is knowl- 
edge of the company. In such cases it is held that evidence that the insured 
informed the agent at or prior to the time that the policy was issued that he 
did not have a safe and would not keep one is admissible to show knowledge on 
the part of the company that that provision of the policy was not being complied 
with. Riley v. Insurance Co., 117 Mo. App. 229, 92 S. W. 1147; Rudd v. Insurance 
Co, 120 Mo. App. 1, 96 S. W. 237; Shook v. Insurance Co., 154 Mo. App. 394, 
134 S. W. 589. 

That, however, is not this case. What the agent said before the policy was 
issued was that, if plaintiff had a loss and would notify him, he would attend 
to the adjustment of the loss. To admit that evidence for the consideration of 
the jury would result in permitting them to substitute that promise of the agent 
for the written agreement of plaintiff to give written notice to the company. That 
would be error. The court did not err in striking out this evidence. 


Did the court err in sustaining a demurrer to plaintiff's evidence and thereby 
force him into an involuntary nonsuit? The contract of insurance required plain- 
tiff in case of loss equaling 5 per cent. or more of the face of the policy to notify 
the company by registered letter at its office in Wichita, Kan., within 48 hours 
after the hail occurred, giving date and details of the loss. This was not done and 
plaintiff sought to avoid the effect of failure to give written notice by proof of 
waiver of that notice. The evidence to show such waiver is that about July Ist 
a hail occurred on Saturday evening and that plaintiff went to Billings, Mo., on 
Monday following, within 48 hours after the hail, and notified Mr. Algire, the 
agent of the company, orally of that hail, and he may also-have told him of the 
other hails at the same time, but was not certain as to that. Mr. Algire then told 
plaintiff he would come down to his farm and adjust the loss. There is some 
evidence that the agent promptly notified the company of this loss. Nobody ap- 
peared to adjust the loss and plaintiff did not send in any proof of loss. At picking 
time, later in the season, plaintiff again got in touch with Mr. Algire, and asked 
that z come down and adjust the loss, but nothing was done, and later this suit 
was filed. 

[4, 5] As to the notice in writing that the contract required to be given within 
48 hours after a hail that would cause damage of at least 5 per cent. we are of 
the opinion that the evidence was sufficient to show a waiver of that notice of that 
particular hail of about July Ist, but of no other. It does not necessarily follow, 
however, that a case was made for the jury and that the court erred in sustaining 
a demurrer to this testimony. We think the demurrer was rightly sustained for 
two reasons: First, no proof of loss was furnished; and, second, there was no 
proof of the amount of damage caused by the hail which occurred about July 1st 
and of which verbal notice was given Mr. Algire, the agent of defendant. In 
case of loss, the policy required plaintiff to give written notice within 48 hours 
and to furnish proof within 60 days. A waiver of the written notice would not, 
in and of itself, waive proof of loss. We think, as already stated, that when 
Plaintitf gave Mr. Algire verbal notice of the damage July 1st, and he promised 
to come down and adjtist it, the written notice was waived, and, had Mr. Algire 
acted upon the information he then received and had gone to the farm of plaintiff 
and investigated the damage done by that particular hail, the proof of loss would 
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have been waived also; but when he did nothing, plaintiff, after the lapse of a 
reasonable time, at least, and certainly within the 60 days allowed by the policy, 
should have made proof of the loss as the policy required. Since he did not do that, 
he cannot recover. 

[6] If we should hold that defendant’s agent, Algire, waived both written notice 
and proof of loss, still plaintiff could not recover because of the lack of proof of 
the amount of damage caused by the hail of about July lst of which he gave 
verbal notice to Mr. Algire, the agent of defendant. The written notice of loss 
required to be given within 48 hours after damage suffered applied to each hail 
separately. No notice of any kind was given within 48 hours of any hail, except 
the one that occurred about July Ist. Plaintiff testified that there were several 
other hails in May and June and one in August and no notice of any of these 
was given to any one. He said he might have mentioned the former hails when 
he notified Mr. Algire of the one about July Ist, but, if he did, it was not within 
48 hours after they occurred. No notice of the hail in August was given to any 
one. It is clear that plaintiff could not recover for any damage caused by any 
hail, except the hail that fell about July 1st, and, of course, he could not recover 
for that without some proof to show the amount of damage caused by that par- 
ticular hail. Plaintiff testified that he could not separate the damage done by 
that hail from the damage done by the other hails; neither could he determine 
whether the damage caused by that particular hail was more or less than 5 per 
cent. of the total insurance. In that state of the evidence, the plaintiff could not 
recover, if he had given written notice and attempted to furnish proof, because 
he could not have furnished proof of damage done by that particular hail. Since 
he had given no notice or proof of loss as to the other hails and it was impossible 
to separate the loss of July 1st from the others, there can be no basis for assessing 
damages, and, for that reason, there could be no recovery. 

The judgment will be affirmed. 

Bradley and Bailey, JJ., concur. 


METROPOLITAN LIFE INS. CO. v. GEORGE H. OLMSTED CO. 
Court of Appeals of Ohio, Cuyahoga County. Oct. 3, 1927. 
162 Northeastern Reporter 641. 

1. INSURANCE—INSURANCE AGENCY, WHICH MADE CONTRACTS 
PLACIvwG POLICIES WITH VARIOUS COMPANIES, HELD EN- 
TITLED TO MAINTAIN ACTION FOR RECOVERY OF PREMIUMS. 
Insurance agency, representing various insurance companies as principals, which 

nevertheless acted as del credere agent and made contracts in its own behalf, plac- 
ing policies with various companies and collecting and remitting premiums, held 
entitled to maintain suit in its own name against insurance company which it repre- 
sented, to recover premiums claimed to be due from insurance company as mortgagee 
under fire policy. 

(For other cases, see Insurance, Dec. Dig. § 188[1].) 

2. INSURANCE—MORTGAGEE SURRENDERING FIRE POLICY ON NO- 
TICE OF MORTGAGOR’S DEFAULT HELD NOT LIABLE FOR PREMI- 
UMS UNDER PROVISION REQUIRING MORTGAGEE’S PAYMENT OF 
PREMIUMS NOT PAID BY MORTGAGOR. 

Mortgagee, which held fire insurance policy under clause in policy for its 
protection, held not liable for premiums under provision “that, in case the mortgagor 
or owner shall neglect to pay any premium under this policy, the mortgagee (or 
trustee) shall on demand pay the same,” where, after notice of default of mort- 
gagor, who was insolvent, mortgagee returned policy for cancellation, since the 
clause relating to mortgagee’s payment of premium did not create covenant but only 
a condition. 

(For other cases, see Insurance, Dec. Dig. § 182.) 


Action by the George H. Olmsted Company against the Metropolitan Life Insur- 
ance Company. Judgment for plaintiff, and defendant brings error. Reversed, and 
final judgment for plaintiff in error rendered. Judgment affirmed 162 N. E. — 
[By Editorial Staff.] 

Cook, McGowan, Foote, Bushnell & Burgess, of Cleveland, for plaintiff i» 
error. 
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Davis, Young & Vrooman, of Cleveland, for defendant in error. 

Vickery, J. This action comes to this court on a petition in error to reverse 
a judgment of some $3,000 rendered against the plaintiff in error in the court 
below. 

From the briefs and arguments of counsel and the statement of facts in the 
case, we learn that the George H. Olmsted Company, plaintiff below, is an insurance 
agency, either incorporated under the laws of the state of Ohio, or a partnership, 
carrying on business as a solicitor of fire insurance for various insurance companies 
throughout the world. 

We learn from the statement of facts and from the arguments of counsel that 
the Olmsted Company occupied the position of del credere agent; that is, it solicited 
fire insurance from its customers and the public generally, and then placed the 
insurance with various insurance companies which it represented throughout the 
world, writing the policy and having the policy delivered to it, and delivering the 
policy to its customer, the insured, and collecting the premium itself, or giving 
credit to the insured, as was its custom; that, under the terms of its contract with 
the various companies it represented, it remitted the premiums that were due from 
time to time to the insurance company that carried the risk, and that whatever 
amount was due from the insured was due to and collectible by the Olmsted Com- 
pany. 

Prior to the transactions complained of in the suit below, the Olmsted Com- 
pany had written the insurance upon the Winton Hotel property and had placed 
that insurance in certain insurance companies that it was agent for. At the time 
this insurance was written, the Metropolitan Life Insurance Company of New 
York had a. mortgage upon the Winton Hotei property of something over a million 
dollars, and, by arrangements between the mortgagor and the mortgagee, it was 
agreed that the insurance policies should contain a clause payable to the Metro- 
politan Life Insurance Company, as its interest might appear, which was the 
ordinary standard insurance mortgagee clause. 

Under and in pursuance of this arrangement between the mortgagor and the 
mortgagee, the policies were deposited as is customary with the Metropolitan Life 
Insurance Company. It appears from the statement of facts that there was no 
indorsement upon these policies that the premium had been paid, but, as a matter 
of fact, prior to the commencement of this action and prior to the happening of the 
events which led up to this cause of action, the Olmsted Company, pursuant to 
its contract with the various insurance companies that it represented, had made ‘a 
settlement and had paid the premium for this insurance. 

It seems that the Winton Hotel Company was operated by the Winton ‘Olmsted 
Company, and the operator was obligated to pay the premium of insurance, and I 
believe the record shows that it was this operating company that secured the George 
H. Olmsted Company, the insurance agency, to write this insurance. 

It might be said in passing that Howard Olmsted was a member of both the 
George H. Olmsted Company and the Winton Olmsted Operating Company. The 
number of shares that he owned in the operating company does not appear in 
the record. This may be of no importance, and it may be of much importance. 

The policy of insurance contained this clause: 

“N. Y. Standard Mortgagee Clause. 

“Loss, or damage, if any, under this policy shall be payable to ————— as 
mortgagee (or trustee), as interest may appear, and this insurance, as to the interest 
of the mortgagee (or trustee) only therein, shall not be invalidated by any act or 
neglect of the mortgagor or owner of the within described property, nor by any 
foreclosure or other proceedings or notice of sale relating to the property, nor by 
any change in the title or ownership of the property, nor by the occupation of 
the premises for purposes more hazardous than are permitted by this policy; pro- 
vided, that in case the mortgagor or owner shall neglect to pay any premium due 
under this policy, the mortgagee (or trustee) shall on demand pay the same. 


“Provided also that the mortgagee (or trustee) shall notify this company of 
any change of ownership or occupancy or increase of hazard which shall come to 
the knowledge of said mortgagee (or trustee) and, unless permitted by this policy, 
it shall be noted thereon and the mortgagee (or trustee) shall, on demand, pay 
the premium for such increased hazard for the term of the use thereof; otherwise 
this policy shall be null and void. 
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“This company reserves the right to cancel this policy at any time as provided 
by its terms, but in such case this policy shall continue in force for the benefit 
only of the mortgagee (or trustee) for ten days after notice to the mortgagee (or 
trustee) of such cancellation and shall then cease, and this company shall have the 
right, on like notice, to cancel this agreement. 

“Whenever this company shall pay the mortgagee (or trustee) any sum for 
loss or damage under this policy and shall claim that as to the mortgagor or owner, 
no liability therefor existed, this company shall to the extent ‘of such payment 
be thereupon legally subrogated to all the rights of the party to whom such payment 
shall be made, under all securities held as collateral to the mortgage debt, or may, 
at its option, pay to the mortgagee (or trustee) the whole principal due or to grow 
due on the mortgage with interest, and shall thereupon receive a full assignment 
and transfer of the mortgage and of all such other securities; but no subrogation 
~ impair the right of the mortgagee (or trustee) to recover the full amount 
of claim. 


“Attached to policy No. ———— of the ————— Insurance Co. —~, 
Agent.” 


The policies in question, as already stated, were delivered to the Metropolitan 
Life Insurance Company under and by virtue of this clause. It seems from this 
record that the Winton Olmsted Company failed and neglected to pay the premiums 
upon these policies to the George H. Olmsted Company, and that condition existed 
for nearly a year after the policies had been delivered to the Metropolitan Life 
Insurance Company. In the meantime the Winton Olmsted Company became a 
bankrupt and failed to pay this obligation, and so a notice was served upon the 
Metropolitan Company, after these premiums had remained unpaid without any 
knowledge upon its part, so far as it appears, for nearly a year, when Howard 
Olmsted, who was a member of both the Winton Olmsted Company and the George 
H. Olmsted Company, notified the Metropolitan Life Insurance Company that the 
premiums had not been paid and demanded payment therefor. Within a very short 
time thereafter, the Metropolitan Company refused to pay these premiums, and re- 
turned the policies that they held in their possession, with the direction that, so far as 
they were concerned, they might be canceled, and, I presume, they secured insur- 
ance elsewhere. The premiums of the Olmsted Company not having been paid by 
the Winton Olmsted Company, a suit was not brought against the person who 
was to pay this insurance which was held as additional security by the Metro- 
politan Life Insurance Company, but a suit was brought against the Metropolitan 
Life Insurance Company to recover the amount ‘of the premiums. Upon a hearing 
in the common pleas court, a jury was waived, and the case was submitted to the 
court upon an agreed statement of the facts, and, after due consideration, the com- 
mon pleas court rendered a judgment in favor of the George H. Olmsted Company 
against the Metropolitan Life Insurance Company for a sum around $3,000. A 
motion for a new trial was filed, which was overruled, and judgment entered, and 
it is to reverse that judgment that error is prosecuted here. 


Two questions are raised in this court, and each is urged as a reason why the 


judgment of the court below was wrong and should be reversed. I shall take them 
up in their order. 


[1] First, there is an objection to the suit being maintained by the George H. 
Olmsted Company; it being alleged that it as an agent cannot maintain a sult, as 
there was no allegation that the right to these premiums had been assigned to it; 
nor was it subrogated; nor was there any claim of subrogation; and it was there- 


fore urged that it cannot maintain this suit; and that the judgment should be re- 
versed on this ground. 


It will not be necessary to dwell long upon this proposition. In other casés 
similar to this, we have held that an insurance agency such as the George H. Olm- 
sted Company is an entity, and makes contracts in its own name, and can maintain 
suits in its own name. It is true it represents, in a measure, various fire insuranre 
companies as principals, but it stands in the position of a del credere agent. The 
contract was made by it, in its own behalf, and the insurance company never deals 
directly with the insured, but always gets its pay from the Olmsted Company. We 
think, therefore, that the suit could be maintained by the George H. Olmsted Com- 
pany. We will not cite cases to sustain this proposition, but we think the matter 19 
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clear, and we have no hesitancy in overruling this first contention of the plaintiff 
in error. 

The second question, however, is more difficult, and that is, that this contract 
of insurance, wherein the policy said that the mortgagee shall, upon demand, pay, 
etc., constitutes a covenant between the Metropolitan Life Insurance Company and 
the Olmstead Company, the insurance agency, and therefore, upon a demand made, 
they were under obligation to pay this, and, the demand having been made, as it is 
claimed, the obligation at once arose. 

The court apparently took the view that this created a covenant between these 
parties, rather than a condition, and the proper solution of that question will de- 
termine the proper solution of this lawsuit. 

The case has been ably arguea before this court, and many cases have been 
cited. There seems to be a sharp conflict of authority. There are two cases at 
least, one in North Dakota, decided in 1891, and another in Kansas, decided in 
1898, which support the contention that the plaintiff below, the defendant in error 
here, makes; that is, that this clause in the insurance policy constituted a covenant, 
and, upon demand being made, the mortgagee became liable to an action at law 
for the recovery of the premiums by the insurance company. St. Paul Fire & Mar- 
ine Ins. Co. v. Upton, 2 N. D. 229, 50 N. W. 702; Boston Safe Deposit & Tr. Co. 
v. Thomas, 59 Kan. 470, 53 P. 472. 

The contention that this clause was a covenant between the parties, as already 
said, was sustained by these two decisions, and it seems that Joyce on Insurance 
and Cooley on Insurance take the same view, but it appears that the writers of 
these volumes base their opinion entirely upon the two decisions quoted above. If 
these authorities should be held to be the law, then the judgment of the court 
below was right, and it should be affirmed. 

I have already said that there is a sharp conflict of authority. The contention 
of the plaintiff in error as to this clause is that it was a condition, that the words, 
“upon demand shall pay,” etc., constitute a recitation of a condition which will en- 
able the mortgagee to keep and petfect its securities in so far as the fire insurance 
is concerned, but that they impose no obligation upon it and that it may likewise 
refuse to pay and permit the policies to be canceled by the insurance company. 

This contention is urged as the true rule to be applied in. the instant case, and 
it is supported by the case of Coykendall v. Blackmer (1914) 161 App. Div. 11, 
146 N. Y. S. 631, where the question was squarely before the court. 

It is true that the policy differed somewhat from the policies in the Kansas and 
North Dakota cases, but the court calls attention to the statutes in New York, which, 
if taken in connection with the policy, would put the New York case on exactly the 
same basis in this respect with the North Dakota and Kansas cases, and then the 
New York court decided positively that it was a condition and not a covenant. 

Our attention has been called likewise to what has been denominated by coun- 
sel a dissenting opinion in the New York case, which seems rather to be a concur- 
ring opinion; that is, the so-called dissenting judge concurred in the judgment, but 
dissented from the view of the New York court in holding that this clause was a 
condition rather than a covenant, but, inasmuch as the demand upon the mortgagee 
had not been made until nearly or quite a year after the policies had been writ- 
ten, the demand was not made seasonably enough to make it a covenant, and there- 
fore he was constrained to agree with the majority of the court in their judgment. 

This question again came before the court of Rhode Island in the case of Home 
Ins. Co. v. Union Trust Co., 40 R. I. 367, 100 A. 1010, L. R. A. 1917F, 375, where 
exactly the same question was involved, and the Supreme Court of Rhode Island, 
in a well-considered case, followed the decision of the New York Court of Appeals, 
and held that the clause was a condition and not a covenant. 

The question also came before the District Court of Appeals of California in 
the case of Schmitt v. Gripton, 77 Cal. App. 429, 247 P. 505, decided April 14, 1926, 
where the court again decided that the clause in the insurance policy under discus- 
sion was a condition and not a covenant. 

The question arose incidentally in a South Dakota case, to wit, Ormsby v. 
Pheenix Ins. Co., 5 S. D. 72, 58 N. W. 301, where the same question was raised 
and decided in the same way. 

One of the latest cases is a Texas case, namely, the case of Johnson, Sansom 
& Co. v. Fort Worth State Bank, 244 S. W. 657, where the Court of Civil Appeals 
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decided both questions that are involved in this lawsuit, holding that an agent could 
not sue without alleging subrogation, which, as already stated, we do not consider 
tenable in this case; the second question involved in the instant case the Texas 
court decided exactly the same as the New York, Rhode Island, California, and 
South Dakota courts decided, all to the effect that this clause was a condition and 
not a covenant. 

The latest case of all, however, is that of Farnsworth v. Riverton Wyoming 
Refining Co., September 28, 1926, 35 Wyo. 334, 249 P. 555, 47 A. L. R. 1114, where 
the same question is involved, and the Supreme Court of Wyoming holds that the 
clause under discussion is a condition and not a covenant. 

There may be other cases, but, if so, they have not been called to our atten- 
tion, and these authorities, which it will be noted are much iater than either the 
North Dakota or Kansas case, all in effect hold that the contention claimed for the 
plaintiff in error, to wit, that this clause was a condition and not a covenant, pre- 
vails, so, in so far as authority is concerned, the weight is clearly in favor of the 
contention of plaintiff in error that this is a condition and not a covenant. 

But, aside from the authorities, and I believe the question has never been be- 
fore a reviewing court in this state, we are left to blaze the way and set a prece- 
dent of our own. Is it necessary to rely upon authority to sustain the contention 
of the plaintiff in error? Manifestly the mortgagor is responsible. It is true that 
the insurance is for the benefit, not only of the mortgagor, but for the mortgagee 
also. Then upon what theory could the insurance company, who has made a con- 
tract with the mortgagor, bring an action against the mortgagee? ‘The mortgagee 
may not desire to carry this insurance. He may be willing to have the insurance 
canceled. He may have arrangements whereby he can get insurance from some 
companies that he stands in closer relations with, or for many reasons, or for no 
reasons at all, he may not care to obligate himself by paying these premiums. Sure- 
ly he can elect not to do so, and what is the penalty in case he does so? Why, 
in case the mortgagee or mortgagor, or neither of them pay, the insurance com- 
pany would have the right to cancel the insurance. The clause in the policy in 
question in the instant case provides that, if there is a failure to pay the premiums, 
the policy may become void, but the words are “shall pay.” What do they mean? 
They mean that, where the mortgagor refuses or neglects to pay, the mortgagee, 
upon notice, if it wants the policy to remain in force, shall pay, and it will be no- 
ticed that this policy provides that there is a period of ten days that this policy 
must be in force before it can be canceled as against the mortgagee, where the 
mortgagor has defaulted, and that a notice must be sent to the mortgagee, and then, 
upon demand, if it wants the policy to remain in force, it must pay the premium. 
Now there is'no obligation upon the part of the mortgagee to pay until after a de- 
mand has been made; and when must that demand be made? Why, manifestly it 
must be made within a reasonable time. 

[2] What are the facts in the instant case? For more than a year this mort- 
gage had run; the Metropolitan Insurance Company believing, of course, or think- 
ing, that the premium had been taken care of, kept these policies as security in their 
possession. Then after a year had elapsed, when the mortgagor had become insol- 
vent, a demand was made upon the Metropolitan Company for the payment of the 
premiums, and it immediately declined to pay them and returned the policies. Now 
for what reason can it be argued that they have failed to comply with whatever 
duty was imposed upon them? Is it possible that notice could be withheld from 
them until a whole year thereafter, and then make them responsible for past prem- 
iums which they cannot recover from an insolvent mortgagor? But it is argued 
that, if the fire had occurred during this interval, the Metropolitan could have re- 
covered the insurance. There can be no doubt about that, but the insurance com- 
pany would have a right to deduct the premium, and it could have charged it up 
against the amount of money that was coming to the mortgagee. We do not see 
how this affects the right of the mortgagee under this sort of a clause. Besides, 
the mortgagee, if a demand were made upon it for the premium, and notice given 
that the premium was not paid, might elect to foreclose its mortgage rather than 
be responsible for the premiums. 


It is argued that, in case the insurance company refused to pay the premium 
and had the policies canceled, it would be compelled, in a case like the instant oné, 
having a million dollar mortgage or more, to have the property insured, and it 1s 
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therefore argued that, that being so, they ought to be liable for this policy. The 
fallacy of that argument is that the claim, as it stands in the instant case, is for 
insurance that is past, and the mortgagee, to protect itself in the future, would be 
compelled to have the policies renewed or extended into the future. Now if they 
have the right to refuse to pay this premium and have the policies canceled, they 
could then reinsure, and they would only be liable for the insurance that they them- 
selves had contracted for and were liable for, which we think is a complete answer 
to the argument of counsel. 

We are satisfied from the authorities in this case, from the reasonable con- 
struction of the clauses in the policy, from the customs which go to make up the 
giving of mortgages, and from the fact that the clause protecting the mortgagee is 
well established in this state, that the clause referred to is only a condition and not 
a covenant. 

Holding these views, it is manifest that the court below was wrong and erred 
in rendering judgment against the Metropolitan Life Insurance Company for the 
premium, and for the reasons that we have outlined the judgment will be reversed, 
and final judgment entered for the plaintiff in error, defendant below. 

Judgment reversed and judgment for plaintiff in error. 

Sullivan, P. J.. and Levine, J., concur. 


COCKFIELD v. FIREMEN’S INS. CO. (No. 12485.) 
Supreme Court of South Carolina. July 16, 1928. 
144 Southeastern Reporter 71. 

1. INSURANCE—WHETHER INSURER WAIVED RIGHTS UNDER 
CLAUSE OF FIRE POLICY REGARDING INCUMBRANCES HELD 
FOR JURY. 

In action on fire insurance policy covering tobacco, question whether insurer 
waived rights under clause providing that insurer should not be liable for loss to 
property insured while incumbered by chattel mortgage, where insured property 
was mortgaged at time it was insured, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


2. INSURANCE—INSURER, KNOWING THROUGH AGENT OF EXIS- 

TENCE OF CAUSE OF FORFEITURE AT INCEPTION OF CONTRACT, 

IS ESTOPPED TO ASSERT FORFEITURE BY ACCEPTING PREM- 

IUM AND DELIVERING FIRE INSURANCE POLICY. 

Insurer, affected with knowledge of its agent and thus knowing existence of 
cause of forfeiture at inception of fire insurance contract, is estopped to assert such 
forfeiture by accepting premium and delivering policy as valid contract of insurance. 

(For other cases, see Insurance, Dec. Dig. §§ 389[1], 392[1].) 

a from Common Pleas Circuit Court of Florence County; S. W. G. Shipp, 
udge. 

__ Action by R. L. Cockfield against the Firemen’s Insurance Company. From a 
judgment for plaintiff, defendant appeals. Affirmed. 

; James H. Fowles, of Columbia, and Henry E. Davis, of Florence, for appel- 
ant. 

Philip H. Arrowsmith, of Florence, for respondent. 

_Brease, J. The policy which is the subject of this action, issued August 15, 
1925, insured cured leaf tobacco owned by plaintiff, which was destroyed by fire on 
September 10, 1925. The case was tried before Judge Shipp and a jury at the May, 
1927, term of the court of common pleas for Florence county. A motion for a di- 
tected verdict was refused, and a verdict was found for plaintiff in the sum of 
$3,000, and interest thereon. From the judgment entered on this verdict, defendant 
appeals upon a single exception, in which the contention is made “that there was a 
chattel mortgage upon the property covered by the policy in violation of its condi- 
tion and that there was no evidence of a waiver of the defendant’s right to avoid 

€ payment of the insurance.” 
The policy contained the provisions: 
“Chattel mortgage: Unless otherwise provided by agreement in writing added 
hereto this company shall not be liable for loss or damage to any property insured 
hereunder while incumbered oy a chattel mortgage. * * * 
‘This entire policy shall be void if the insured has concealed or misrepresented 
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any material fact or circumstance concerning this insurance or the subject thereof, 
or in case of any fraud or false swearing by the insured touching any matter re- 
lating to this insurance or the subject thereof, whether before or after a loss.” 

The testimony shows the following conditions: Dr. R. L. Cockfield, then resid- 
ing and having an office at Johnsonville, wishing to take out insurance on the to- 
bacco which was housed in a building near Johnsonville, applied for insurance to 
E. M. Husbands, who was not a licensed insurance agent, but who held himself 
out as having an insurance connection with the Lake City Insurance Agency Lake 
City, S. C., the licensed agent of the defendant. A chattel mortgage on the tobacco 
was held by the South Carolina Agricultural Loan Association. This was known 
to Husbands, who appears, however, to have had nothing more to do with the mat- 
ter than to request Mr. L. C. Poston, licensed agent representing the Lake City 
Insurance Agency, to call on Dr. Cockfield at his office. Mr. Poston talked over 
the matter of the proposed insurance with Dr. Cockfield, received full and complete 
answers so far as the record shows to all of the questions that he asked, took down 
the information that he deemed essential on the back of an envelope, and then took 
the information back with him to the Lake City Insurance office in order to fix up 
the policies. There is no suggestion in the record that any of the statements made 
by Dr. Cockfield were incorrect or misleading, or that the agent, Poston, ever asked 
him any question concerning incumbrances on the tobacco. It was known to the 
Lake City agency that the insured had been through bankruptcy, and that the agri- 
cultural interests of the Johnsonville section had been terribly hard hit for four 
or five years. The policy was written up at Lake City and sent by mail to the in- 
sured. A short while after the fire, Mr. Mell, an insurance adjuster, made an in- 
vestigation and had Dr. Cockfield meet him at Lake City, and at this conference 
the insured was asked for the first time if he had a chattel mortgage on the to- 
bacco. Upon his reply that he did, and his statement of the circumstances under 
which the application was taken, Mr. Mell said: “I am not sure if you have got 
any policy at all.” After the fire also, the time not definitely appearing in the rec- 
ord, the insured paid the Lake City Insurance Agency $28.50 on account of the 
premium. This payment was retained by the agency, and several weeks afterwards, 
the insured filed formal proof of loss. On December 11, 1925, this action was 
commenced. No tender of the return of the premium was ever made, but, in the 
answer to the complaint, it is alleged that the defendant “stands ready to return” 
this amount to plaintiff. 

[1] The defendant’s motion for a directed verdict was refused by the circuit 
judge under the authority of Whaley v. Fire Insurance Co., 124 S. C. 173, 117 S. E. 
209. The facts of that case are very similar to this in many respects; and the well- 
considered analysis of other cases that was made in both the majority and dissenting 
opinions leaves but little further to be said on either side of the subject. The de- 
cision clearly controls the present action, and the circuit judge was bound there- 
under to submit the issue of waiver to the jury. 

[2] A further reason for sustaining the judgment appears in the circumstances 
under which the policy was issued, which tend to impute notice to the defendant 
of the existence of the chattel mortgage. Pelzer Manufacturing Co. v. Sun Fire 
Office, 36 S. C. 213, 15 S. E. 562; Graham v. Insurance Co., 48 S. C. 195, 26 S. E. 
323, 59 Am. St. Rep. 707; Gandy v. Orient Insurance Co., 52 S. C. 224, 29 S. E. 
655; Madden & Co. v. Phcenix Insurance Co., 70 S. C. 295, 49 S. E. 855; McCarty 
v. Piedmont Mutual Insurance Co., 81 S. C. 152, 62 S. E. 1, 22 L. R. A. (N. S.) 
445. 

“An insurance company, affected with knowledge of its agent and thus know- 
ing the existence of a cause of forfeiture at the inception of the contract, 1s ¢s- 
topped to assert such forfeiture by accepting the premium and delivering the policy 
as a valid contract of insurance.” Doyle v. Hill, 75 S. C. 261, 55 S. E. 446. 

The judgment of this court is that the judgment of the lower court be, and the 
same is hereby, affirmed. 

Watts, C. J., and Cothran, Stabler, and Carter, JJ., concur. : : 

Cothran, J. (concurring in result). Until the Whaley Case, which I still think 
was wrongly decided, is overruled, as it ought to be, I am constrained by the au- 
thority to concur in the result of this opinion. 
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RELIANCE INS. CO. v. NAMAN (No. 909—4979.) 
Commission of Appeals of Texas, Section B. May 23, 1928. 
6 Southwestern Reporter (2d) 743. 
1, INSURANCE—LOSS WITHIN FIRE INSURANCE CONTRACT MUST 

BE BY “HOSTILE FIRE.” 

Loss within fire insurance contract must be by “hostile fire”; that is, one which 
becomes uncontrollable or breaks out from where it was intended to be and becomes 
a hostile element. 

(For other cases, see Insurance, Dec. Dig. § 421.) 


2. INSURANCE—FIRE IN FURNACE OR OTHER USUAL PLACE IS 
“FRIENDLY FIRE,” NOT WITHIN FIRE INSURANCE CONTRACT. 
Fire confined to a usual and ordinary place, such as a range, grate, or furnace, 

is usually denominated a “friendly fire,” which is not a fugitive one within fire in- 

surance contract; it being contemplated that insured will have fire in such places. 
(For other cases, see Insurance, Dec. Dig. § 421.) 


3. INSURANCE—RECOVERY FOR LOSS WITHIN FIRE INSURANCE 
CONTRACT: IS NOT DEPENDENT ON CONSUMPTION OR ACTUAL 
IGNITION. 

Recovery for loss within fire insurance contract is not dependent on consump- 
tion or even actual ignition, for direct loss may result from smoke, soot, or any 
other method directly due to fire. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

4, INSURANCE—DAMAG& TO JEWELRY BY “FIRE” IN FURNACE HELD 
NOT COVERED BY FIRE POLICY. 

Damage to jewelry, inadvertently placed in furnace, by fire built therein, held 
not covered by fire insurance policy; word “fire” being employed therein as in com- 
mon parlance, wherein one has not had a “fire” so long as it has burned only in 
place where it was intended to burn. 

(For other cases, see Insurance, Dec. Dig. § 421.) 


5. INSURANCE—DAMAGE TO JEWELRY BY FIRE IN FURNACE HELD 
NOT COVERED BY FIRE POLICY BECAUSE NOT WITHIN PRINT- 
ED EXCEPTIONS TO INSURER’S LIABILITY; “EXCEPTION.” 
Damage to jewelry by fire in furnace held not within fire insurance contract be- 

cause not within any of numerous printed exceptions to insurer’s liability; “excep- 

tion” being something taken out of instrument and of kind dealt with in contract, 
not something not within parties’ contemplation in first place. 

(For other cases, see Insurance, Dec. Dig. § 421.) 
~ Certified Questions from Court of Civil Appeals of Tenth Supreme Judicial 

istrict. 

Action by W. W. Naman against the Reliance Insurance Company. Judgment 
for plaintiff, and defendant appealed to the Court of Civil Appeals, which certified 
a question to the Supreme Court. Question answered in the affirmative. 

erie Knight, Baker & Harris and George S. Wright, all of Dallas, for 
appellant. 


a P. Alexander, Harry Jones and Spell, Naman & Penland, all of Waco, for 
appellee. 


Di a J. This cause is before us upon the following certificate from the Tenth 
istrict : 

_ “This suit was filed by appellee against appellant to recover damages to certain 
Jewelry caused by fire. It was alleged that said jewelry was insured under a policy 
issued by appellant to appellee, and while said policy was in full force and effect 
said jewelry was damaged by fire, and that appellant was legally liable for such 
damage. The appellant answered that the fire which damaged said jewelry was 
not such a fire as was contemplated by the policy, and that there was no liability 
for said loss or damage by fire, for the reason that a servant of the assured placed 
the Jewelry, together with inflammable substances, in a furnace located in the as- 
sured’s residence, and that a fire which was purposely built in said furnace caused 
the loss and damage to said jewelry; that said furnace was constructed for contain- 
ing fires therein built; that the fire which damaged the jewelry was contained solely 
within said furnace; and that such damage was not one covered by the policy of 
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insurance. The case was tried before the court without a jury upon an agreed state- 
ment of facts. The court rendered judgment against appellant for $2,584.15; the 
same being the agreed damage to said jewelry, together with 6 per cent interest on 
same from June 3, 1926. Appellant duly perfected its appeal to this court, and 
said cause has been submitted to this court and is now under consideration. 


“The question herein involved is one of law only, and is a question of very 
great importance in the law of insurance, and the members of this court are very 
much in doubt as to how said question of law should be decided. The material 
parts of the agreed statement on which the cause was tried in the trial court are 
as follows: On January 19, 1926, the wife of appellee placed the jewelry which 
was ordinarily used by her in a paper hat box in a clothes closet of said dwelling 
house described in said policy; that in said box there was some tissue paper; that 
the purpose of appellee’s wife in placing said jewelry in said hat box was for safe- 
keeping as a hiding place against burglars; that said jewelry remained in said hat 
box, with the intention of appellee’s wife of using the same from time to time, until 
January 23, 1926, on which date one of the servants employed in said dwelling house 
by appellee, while cleaning house, discovered the hat box in question, and, not know- 
ing it contained the jewelry in question or anything else of value, but thinking the 
same contained only waste matter, handed said hat box to another servant who 
worked in the house, and directed her to throw it in the furnace in the basement 
as trash, and the servant who took said box, believing that it contained only waste 
paper or trash, threw it, with all of its contents, including said jewelry, into said 
furnace of said dwelling house; that said furnace was used in heating said dwel- 
ling, and at the time said box was thrown into said furnace it contained sufficient 
fire to ignite and did ignite and destroy said box and damage the jewelry contained 
in said box to the amount of $2,500; that at the time said box was thrown into 
said furnace neither of said servants knew that it contained said jewelry, or any- 
thing else of value; that the fire in the furnace, in its usual place and of a usual 
volume for heating purposes, damaged said articles while in said furnace in the sum 
of $2,500; that at the time of said damage said jewelry was covered by the policy 
sued upon. Notice of said loss’ was duly given, and appellant denied liability on 
June 3, 1926. In the trial court, as above stated, appellee recovered $2,500, the 
agreed damage to said jewelry, together with 6 per cent. interest on same to June 
3, 1926, the date on which appellant denied liability, making a total of $2,584.15. 

“The cause is presented to this court upon one proposition as follows: 

“Where a servant of the assured under a policy of fire insurance inadvertently 
placed jewelry in a furnace fire for heating the residence of the assured, and said 
jewelry was destroyed or damaged by a fire wholly confined to such furnace, such 
damage was due to a friendly fire, for which the insurance company is not liable. 


“This proposition of law was the only one urged in the trial in the court below. 
The court overruled the same, and rendered judgment for appellee. This is the 
only question involved in this case. There is only one case in the United States 
that we have found or that is cited by either side that is at all similar in its facts, 
to wit, the case of Weiner v. St Paul Fire & Marine Ins. Co., 124 Misc. Rep. 153, 
207 N. Y. S. 279. However, we think this case was poorly considered and of little 
value as authority, and we think .is distinguishable from the case before the court. 
The only other case, which we think is nearer in point in its facts, is a French 
decision copied in 23 Irish Law Times & Solicitors’ Journal, March 30, 1889, p. 
169, styled Countess Fitz-James v. The Union Fire Insurance Company of Paris. 
Both of those cases are referred to in the briefs of both parties and copied in full in 
appellant’s brief. Many cases are cited both by appellee and appellant, but none 
similar to the case at bar. The policy made the basis of this suit insured appellee 
“against all direct loss or damage by fire,” with certain specified exceptions, but 
none of said exceptions cover the circumstances under which this fire occurred. 
We refer to and make a part of this certificate the agreed statement of facts, 
which includes the policy on which the suit was based. By reason of the impor- 
tance of the question of law involved, and because of the grave doubt among the 
members of this court as to how said question should be decided, we certify to 
the Supreme Court for its determination upon the agreed statement accompanying 
this certificate, the following question: 
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“First Question. 

“Did the trial court err in holding that the appellant was liable for the damage 
to said jewelry?” 

{1] The policy having insured the appellee “against all direct loss or damage 
by fire,” it becomes important to determine whether or not the loss in this case 
has been sustained by “fire” within the meaning of that contract. It is uniformly 
held that the loss must be by a hostile fire; that is, one which becomes uncontroll- 
able or breaks out from where it was intended to be, and becomes a hostile element. 
Weiner v. St. Paul, etc., Co., 124 Misc. Rep. 153, 207 N. Y. S. 279; Cannon v. 
Phoenix Ins. Co., 110 Ga. 563, 35 S. E. 775, 78 Am. St. Rep. 124; O’Connor v. 
Queen Ins. Co., 140 Wis. 388, 122 N. W. 1038, 1122, 25 L. R. A. (N. S.) 501, 13s 
Am. St. Rep. 1081, 17 Ann. Cas. 1118. And such fire must be the proximate cause 
of the loss. California, etc., Co. v. Union Compress Co., 133 S. Ct. 387, 10 S. Ct. 
365, 33 L. Ed. 730; 26 C. J. p. 340, § 430. 

The case of Weiner v. St. Paul, etc., Co., supra, is more nearly like this case 
than any to which we have been cited or have found. There the plaintiff’s wife, 
for the purpose of safe-keeping, placed her jewelry in a velvet handbag, and de- 
posited it in the stove of the household. While the jewelry was in the stove she 
inadvertently caused a fire to be made in the stove, and the jewelry was damaged. 
In holding there was no liability, the Supreme Court of New York (a trial court 
in that state) said: 

“We are of the opinion that the decision below was correct. Of course, mere 
negligence would not bar recovery, nor would willful incendiarism by some one 
other than the assured, and without his consent. Upon principle and authority, 
recovery may be had for loss caused by the spread of fire, or the result of heat, 
from a stove or fireplace. We are not required to pass upon what may, possibly, 
be the difficult question whether recovery could be had for the loss of something 
that fell, or was blown, into a stove or fireplace. We are of the opinion, however, 
that, as matter of common sense and human experience, it must be held that, unless 
a fire policy expressly includes such a cause, the parties to the policy cannot be 
said to have contemplated a loss by flame or heat wholly confined to a stove used 
by the assured as a stove where, as here, the property destroyed was placed in 
the stove, regardless of how or why it was so placed.” 

The case was affirmed by the Appellate Division. 214 App. Div. 784, 210 N. 
¥. 8293s: : 

Countess Fitz-James v. Union, etc., Co., cited in the certificate, holds to the 
contrary, but its reasoning does not commend the decision to us, and it is not 
in line with the overwhelming weight of the authorities. 

[2] Where the fire which occasions the damage is confined to the usual and 
ordinary place, such as the range, grate, or furnace, it is usually denominated a 
friendly fire, and as such not a fugitive one within the contemplation of the con- 
tract of insurance. Weiner v. St. Paul, etc., Co., 124 Misc. Rep. 153, 207 N. Y. S. 
279; Id. 214 App. Div. 784, 210 N. Y. S. 935; Austin v. Drew, 4 Camp. 361; Can- 
non v. Phoenix, etc., Co., 110 Ga. 563, 35 S. E. 775, 78 Am. St. Rep. 124; Gibbons 
v. German, etc., Co., 30 Ill. App. 263; Fitzgerald v. German, etc., Co. 30 Misc. 
Rep. 72, 62 N. Y. S. 824; Samuels v. Continental, etc., Co., 2 Pa. Dist. R. 397; 
American, etc., Co. v. German, etc., Co., 74 Md. 25, 21 A. 553; O’Connor v. Queen, 
etc, Co., 140 Wis. 388, 122 N. W. 1038, 1122,.25 L. R. A. (N. S.) 501, 133 Am. 
St. Rep. 1081, 17 Ann. Cas. 1118; Wood, Ins. (2d Ed.) § 103; May, Ins. p. 929. 
om it is of course contemplated always that the owner will have fire in these 
places. 

[3] Where a loss does come within the contract, the recovery is not dependent 
upon consumption, or even actual ignition, for a direct loss may otherwise result. 
The damage may be caused by smoke and soot (Collins v. Delaware Insurance Co. 
of Philadelphia, 9 Pa. Super. Ct. 576; O’Connor v. Queen Ins. Co., 140 Wis. 388, 
122 N. W. 1038, 1122, 25 L. R. A. [N. S.] 501, 133 Am. St. Rep. 1081, 17 Ann. 
Cas. 1118); by heat (Cannon v. Phoenix, etc., Co., 110 Ga. 563, 35 S. E. 775, 78 
Am. St. Rep. 124); by water (Geisek v. Crescent Mut. Ins. Co., 19 La. Ann. 297; 
Lewis v. Springfield, etc., Co., 10 Gray [Mass.] 159; Cohn v. National Insurance 
Co., 96 Mo. App. 315, 70 S. W. 259); by fall of building (Lewis v. Springfield, 
ete, Co., 10 Gray [Mass.] 159); by explosion (Waters v. Merchants’, etc., Co., 
11 Pet. 213, 9 L. Ed. 691); by theft as a result of the fire (Queen, etc., Co. v. 
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Patterson, 73 Fla. 665, 74 So. 807, L. R. A. 1917D, 1091; Tilton v. Hamilton, etc., 
Co., 14 How. Prac. [N. Y.] 363; Newmark v. Liverpool, etc., Co., 30 Mo. 160, 77 
Am. Dec. 608); or by any other method directly due to the fire. 

[4] The contract of insurance contemplates that the insurer will pay to the 
insured the damages for all direct loss proximately caused by fire within the 
meaning of the policy. A friendly fire is not within the undertaking of the insur- 
ance company at all. If it were, the company would be liable, as in a case of 
unfriendly fire, for all direct loss or damage, irrespective of destruction or of 
actual ignition, and the fact. that in this case there was an actual consumption of 
the insured property is of no importance in determining the liability of the insur- 
ance company. If the fire in the furnace was such a fire as the company insured 
against, then it would be liable for any direct loss or damage therefrom, and it 
would follow the insured could recover his damage for loss occasioned by the 
cracking of the plaster in the furnace basement from the heat of the furnace, for 
the cracking of the paper on the walls from the heat of the grate, and for damage 
to the decoration and draperies through smoke and soot from the furnace or 
chimney place, and even for the replacement of furnace, grate, and range oven 
when burned out, for those clearly would be losses directly due to the respective 
fires. Those are not extreme illustrations, but liability in each instance would 
follow if the fire in this case be held to be within the policy. In the sense in 
which the word “fire” is used in the policy, there has been no fire so long as it 
is kept within the proper and accustomed place. In common parlance one has not 
had “a fire” so long as it has only burned in the place where it was intended to 
burn, and the sense in which that word is used in common parlance accurately 
indicates the sense in which it is employed in a fire insurance policy. 

[5] The point is made by appellee that there are numerous exceptions to the 
liability of the insurance company printed in the policy, and the argument follows 
that this loss not falling within one of the exceptions is therefore within the 
contract. This by no means follows. In the very nature of an exception it is 
something taken out of the instrument, whether statute, grant, or contract, and 
is of a kind dealt with in the contract. Where the matter being considered is 
not within the contemplation of the parties to the contract in the first place, there 
is no need of an exception, and, since as we think the fire in this case was without 
the contract of insurance, the failure to except it cannot bring it within. 

We recommend that the question certified be answered in the affirmative. 

Cureton, C. J. The opinion of the Commission of Appeals answering the 
certified question is adopted and ordered certified.. 


ASSURANCE CO. OF AMERICA et al. v. CONTINENTAL SAV. 
& BLDG. ASS’N et al. (No. 10213.) 
Court of Civil Appeals of Texas. Dallas. June 30, 1928. 
Rehearing Denied July 28, 1928. 
8 Southwestern Reporter (2d) 787. 

1. INSURANCE—EVIDENCE IN ACTION ON FIRE POLICY SHOWED 
TOTAL LOSS, JUSTIFYING REFUSAL TO SUBMIT ISSUE WHE- 
THER PRUDENT OWNER WOULD HAVE USED REMAINS IN RE- 
STORING BUILDING (REV. ST. 1925, art. 4929). 

In action on fire policy, evidence that building was burned to floor, which was 
partly destroyed and joists burned off, that nothing was left of building, except 
small iron steps and part of brick piers, constituting foundation, and that nothing 
remained that could be used in rebuilding house, failed to show that any substantial 
part of building remained after fire, but that there was total loss, within Rev. 
St. 1925, art. 4929, and hence court did not err in refusing to submit to jury issue 
whether reasonably prudent uninsured owner would have used remnant of struc- 
ture remaining after fire as basis for restoring building, 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


2. INSURANCE—ON PRIMA FACIE PROOF OF TOTAL LOSS, INSURER 
HAD BURDEN OF SHOWING PRUDENT OWNER WOULD HAVE 
2, REMAINS FOR RESTORING BUILDING (REV. ST. 1925, art. 
4 ‘ 

Where plaintiff, suing on fire policy, showed prima facie that building was 
total loss, within Rev. St. 1925, art. 4929, insurer had burden of proof on issue 
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whether reasonably prudent uninsured owner would have used remnant of structure 
remaining after fire as basis for restoring building. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 


3. INSURANCE—OWNER’S TESTIMONY THAT PIERS REMAINING 
AFTER FIRE COULD HOLD HOUSE HELD NOT TO PRESENT ISSUE 
WHETHER PRUDENT OWNER WOULD HAVE USED REMAINS FOR 
RESTORING BUILDING (REV. ST. 1925, art. 4929). 

Where evidence in action on fire policy established prima facie that building 
was total loss, within Rev. St. 1925, art. 4929, testimony by owner, referring to 
brick piers left in foundations, that they were sufficient to hold house 60x80 did 
not present issue whether reasonably prudent uninsured owner would have used 
remains for restoring building, where no attempt was made to show value of piers 
left in foundation, or relation they bore to entire structure, or cost of recondi- 
tioning them for use in new structure. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


4. INSURANCE—VACANCY CLAUSE IN FIRE POLICY HELD WAIVED 
DURING ALTERATIONS BY INSURER’S ISSUING PERMITS AUTH- 
ORIZING ALTERATIONS WITHOUT VACANCY PERMIT. 

Where insurer knew insured building would remain vacant until repairs were 
finished, and for consideration gave permits for repairs which dispensed with 
vacancy permit, and building was destroyed before expiration of permit, insurer 
thereby waived clause avoiding policy if building became vacant for 10 days, or at 
least suspended vacancy clause until building was repaired. 

(For other cases, see Insurance, Dec. Dig. § 384.) 

5. INSURANCE—VACANCY CLAUSE IN FIRE POLICY MAY BE WAIVED 
OR SUSPENDED BY INSURER. 

Vacancy clause in fire policy, avoiding policy if insured building was vacant 
or unoccupied for 10 days, being for exclusive benefit of insurer, could be waived 
or suspended by insurer at will. 

(For other cases, see Insurance, Dec. Dig. § 372). 


6. INSURANCE—INSURER, ISSUING PERMITS FOR ALTERATION DIS- 
PENSING WITH VACANCY PERMITS. WAIVED FORFEITURE FOR 
VACANCY OF PREMISES DESTROYED DURING ALTERATIONS, 
AND WAS ESTOPPED TO RELY ON VACANCY CLAUSE. 

Where insurer knew insured building would remain vacant until repairs were 
finished, and for consideration gave permits for repairs which dispensed with 
vacancy permit, and building was destroyed before expiration of permit, insurer 
thereby waived any forfeiture of policies resulting from building being vacant, 
and was estopped to rely on vacancy clause as defense. 

(For other cases, see Insurance, Dec. Dig. § 384.) 


Appeal from District Court, Dallas County; T. A. Worth, Judge. 

Action by the Continental Savings & Building Association and others against 
the Assurance Company of America and others. Judgment for plaintiffs, and 
defendants appeal. Affirmed. 7 

Thompson, Knight, Baker & Harris, of Dallas, for appellants. 

Cockrell, McBride, O’Donnel & Hamilton, of Dallas, for appellees. 

Loonry, J. Continental Savings & Building Association, as mortgagee, sued on 
two policies of fire insurance issued by appellants to W. L. Johnson, owner, insur- 
ing a two-story frame residence located in Fort Worth, Tex. The policy of Chicago 
Fire & Marine Insurance Company was issued September 14, 1925, in the sum of 
$4,000, and that of Assurance Company of America was issued September 28, 1925, 
in the sum of $2,000, and to each policy was attached a loss payable or mortgage 
Clause in favor of plaintiff to protect a loan of $4,000 it holds against the prop- 
erty. Plaintiff alleged that the property was totally destroyed by fire, that proof 
of loss was timely made to each company, and that payment was refused by 
each. Johnson, the owner of the property, was made a party to the suit by plain- 
tiff, and required to assert his rights under the policies, as owner, to any excess 
above the indebtedness due plaintiff. At the conclusion of the evidence, the court 
directed a verdict for plaintiff, mortgagee, and Johnson, owner. Judgment was 
accordingly rendered against appellants, from which they prosecute this appeal. 
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It will not be necessary to make any statement of the pleadings, further than 
to say that the issues formed thereby, and the propositions urged by appellants for 
reversal, will be made apparent from the discussion. Appellants contend that the 
evidence as to whether or not the building was a total loss was not wholly un- 
contradicted, and therefore the court erred in taking the case from the jury and 
directing a verdict for appellees, but, on the contrary, should have submitted the 
issue requested by them; that is, whether or not a reasonably prudent owner, unin- 
sured, would have used the remnant of the building as a basis to reconstruct same 
to the condition in which it was before the fire. 

The interwoven testimony of the several witnesses on this issue is to the effect 
that the building was burned to the floor, which was charred, partly destroyed, 
piled with rubbish, and the joists burned off; that nothing was left of the build- 
ing, except the small iron steps leading into the entrance and part of the brick 
piers that constituted the foundation. One of the witnesses testified that there 
was nothing left that could be used in rebuilding the house, and another to the 
same effect said that he found nothing that he thought would be of value in recon- 
structing the residence. 

Article 4929 (4874) (3089) R. S. 1925, is in the following language: 

“A fire insurance policy, in case of a total loss by fire of property insured, 
shall be held and considered to be a liquidated demand against the company for 
the full amount of such policy. The provisions of this Article shall not apply 
to personal property.” 

Our Supreme Court, construing this statute, announced the rule for determ- 
ining whether in a particular case a total loss of property exists, in Royal Insurance 
Company v. McIntyre, 90 Tex. 182, 37 S. W. 1068, 1074. After an exhaustive exam- 
ination of the authorities, Judge Denman, for the court, said: 

“After a careful consideration of the question, we are of opinion that there 
can be no total loss of a building, so long as the remnant of the structure standing 
is reasonably adapted for use as a basis upon which to restore the building to 
the condition in which it was before the injury; that whether it is so adapted 
depends upon the question whether a reasonably prudent owner, uninsured, desiring 
such a structure as the one in question was before injury, would, in proceeding 
to restore the building to its original condition, utilize such remnant as such 
basis.” 

This rule has been repeatedly reaffirmed by our appellate courts, and in the 
case of Fire Association of Philadelphia v. Strayhorn, 211 S. W. 447, the Com- 
mission of Appeals, supplemented the rule by announcing that the remnant or part 
of the building left after the fire must be a substantial remnant of the structure. 
This addendum to the rule was approved by the Supreme Court. Also see Na- 
tional Liberty Insurance Co. v. Dansby (Tex. Com. App.) 260 S. W. 1040. 

[1] Applying the rule to the undisputed facts of the case before us, we are 
of the opinion, and so hold, that the evidence failed to show that any substantial 
part of the building was left after the fire, and that there was a total 1oss within 
the meaning of the law. 

Appellants requested and the court refused to submit the following question 
to the jury, to wit: ° 

“Would a reasonably prudent owner, uninsured, have used the remnant of 
the structure at 1150 Eighth avenue, remaining after the fire of February, 1926. 
as a basis for restoring said building to the condition in which it was before the 
fire?” 

[2, 3] The court did not, in our opinion, err in refusing to submit this issue, 
for the reason that it was not justified by the evidence. Plaintiff had shown, at 
least prima facie, that the building was a total loss within the meaning of the 
statute, and, as the case stood, was clearly entitled to prevail on that issue. The 
matter sought to be presented by the requested issue, was purely defensive, and 
the burden was upon appellants to support the same with evidence. No attempt 
was made by them to prove the salvage value of the remains of the burned struc- 
ture, nor did they develop any fact or facts from which a conclusion could be 
drawn that a reasonably prudent owner, uninsured, would have used the remains 
of the building as a basis for a new building, unless it can be said that the testl- 
mony of Mr. Johnson, the owner, presented the issue. After Mr. Johnson de- 
scribed the ruins, which in our opinion revealed a total loss of the structure within 
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the meaning of the law, referring to the brick piers left in the foundation, said 
they were “sufficient, I suppose, to hold up a house 60x80.” No attempt was made 
to show the value of the piers left in the foundation, nor the relation they bore 
to the entire structure, nor what it would cost to recondition them for use in a 
new structure. We are of the opinion, therefore, that the court erred neither in 
refusing the special charge, nor in directing a verdict for appellees. 

Appellants contend, however, that the contracts of insurance were violated, and 
the policies avoided, for the reason that the premises remained vacant for more 
than 10 days. Each policy provides in substance that, unless by an agreement 
indorsed thereon or added thereto, it should be avoided if a building therein de- 
scribed, whether intended for occupancy by the owner or by a tenant, be or become 
vacant or unoccupied and so remain for ten days. 

[4, 5] Appellants had knowledge, through their common agent, who issued 
the policies, that the building was vacant at the time the insurance contracts were 
entered into, and that it would remain vacant until certain repairs then in con- 
templation were finished, at which time the house was to be occupied by tenants. 
Later, in consideration of $1 per $1,000 paid by insured, appellants gave permits, 
evidenced by riders attached to the policies, for extraordinary alterations, additions, 
and repairs to the building. The permits were effective for 60 days from October 
28, 1925, to December 28, 1925, and among other things contained this language: 

“No charge to be made for vacancy, and no vacancy permit to be required for 
the time during which a building is being repaired, and for which time above form 
of permit is attached to policy.” 

But, as the repairs were not completed on December 28th, for like considera- 
tion, appellants said agents renewed the permits for another period of 60 days, 
but prior to their expiration the building was destroyed. In view of these undis- 
puted facts, we believe appellants waived the vacancy clause, or at least the same 
was suspended until the building was repaired and ready for occupancy. ‘The 
vacancy clause was for the exclusive benefit of appellants; hence they were at 
liberty to waive or suspend same at will. See Supreme Lodge K. of P. v. Hooper 
(Tex. Civ. App.) 282 S. W. 867, and authorities cited. 

[6] However, if we should be in error in holding that the vacancy clause was 
waived, still we are of the opinion that any forfeiture of the policies that resulted 
from the building being vacant was waived by appellants, and that they are estopped 
to rely on same as a defense, for the reason that, with knowledge that the building 
had been vacant from the inception of the insurance contracts, they granted these 
permits for repairs and alterations, thus recognizing, unequivocably, the continued 
validity of the policies. Hence, if, as contended by appellants, the policies were 
forfeited because of the vacancy, the same was unquestionably waived. Equitable 
Life, etc., Co. v. Ellis, 105 Tex. 526, 536, 537, 147 S. W. 1152, 152 S. W. 625; 
Texas State Mutual Fire Insurance Company v. Leverette (Tex. Civ. App.) 289 
S. W. 1032; Calhoun v. The Maccabees (Tex. Com. App.) 241 S. W. 101; British, 
etc., Co. v. Francisco, 58 Tex. Civ. App. 75, 123 S. W. 1144. We therefore over- 
rule this contention of appellants. 

_ [7, 8] Appellants assign error on the action of the court in permitting the 
witness Foster to testify over their objection that he found nothing in the entire 
place (referring to the remains left after the building was burned) which he 
thought would be of value in reconstructing the residence; that no part of the 
dwelling was of any value whatsoever. The objection was that the testimony was 
opinion evidence, concerning a matter in regard to which the witness was not 
shown to be an expert, or qualified to express an opinion, The court did not, 
in our opinion, err in admitting the evidence. If the testimony was in fact opinion 
evidence, which we need not determine, the witness was shown to be fully qualified 
to speak on the subject; but, aside from this, no harm could have resulted to 
appellants from the admission of the evidence, for the reason that the record 
discloses another witness testified to the same effect without objection, and in ad- 
dition the evidence otherwise fully justified the conclusion reached. 

We have carefully considered all assignments and propositions urged by ap- 


pellants for reversal, but, finding no reversible error, the judgment of the court 
helow is affirmed. 


Affirmed. 
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MAXWELL TEXTILE CO. Inc., v. GLOBE & RUTGERS FIRE INS. CO. 
OF CITY OF NEW YORK, Inc. 
Supreme Court, Trial Term, New York County. August 2, 1928. 
230 New York Supplement 340.* 

1. INSURANCE—ASSURED, AUTHORIZED TO ACCEPT ORDINARY 
BILLS OF LADING, BUT PROHIBITED FROM RELEASING CAR- 
RIERS’ LIABILITY, COULD ACCEPT BILLS CONTAINING STIPU- 
LATIONS OTHERWISE VOIDING POLICY. 

Under insurance policy containing warranty by assured that he will not enter 
into. any special agreement with carriers releasing them from common-law or 
statutory liability, but that assured might accept without prejudice to insurance 
‘ordinary bills of lading on merchandise insured, assured was privileged to accept 
ordinary bills of lading, though they might contain stipulations limiting carriers’ 
liability, which would otherwise void policy. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


2. INSURANCE—AMBIGUITY IN POLICY AUTHORIZING ACCEPTANCE 
OF ORDINARY BILLS OF LADING ON MERCHANDISE INSURED IS 
RESOLVED AGAINST INSURER. 

Under, policy insuring merchandise shipped, prohibiting insured from releasing 
carrier from common-law or statutory liability, but authorizing insured to accept 
ordinary bills of lading issued by carrier, any ambiguity as to interpretation of 
privilege extended regarding use of ordinary bills of lading is to be resolved against 
insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—INSURED, PROHIBITED FROM RELEASING CARRIER, 
BUT AUTHORIZED TO ACCEPT ORDINARY BILL OF LADING, 
COULD RECOVER AMOUNT OF POLICY, IF DECLARING NO 
VALUE. 

Under policy insuring merchandise shipped, prohibiting insured from entering 
into special agreement releasing carrier from liability, but authorizing insured 
to accept ordinary bills of lading issued by carrier, assured, if declaring no value 
on shipment, would have been entitled to recover entire loss of merchandise, not 
exceeding face value of policy, though bill of lading provided for agreed valuation 
not exceeding $50, unless greater value was declared. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


4, INSURANCE—ASSURED, PROHIBITED FROM RELEASING CARRIER, 
BUT AUTHORIZED TO ACCEPT ORDINARY BILLS OF LADING, DE- 
CLARING GREATER VALUE THAN BILL, BUT LESS THAN LOSS, 
COULD NOT RECOVER LOSS. 

Under policy insuring merchandise shipped, prohibiting insured from entering 
into special agreement releasing carrier from liability, but authorizing insured 
to accept ordinary bills of lading issued by carrier, assured, declaring higher value 
than agreed value stated in bill of lading, thereby entered into special agreement 
limiting carrier’s liability, not embodied in ordinary bill of lading, and was under 
duty to stipulate value high enough to protect insurer’s right of subrogation against 
carrier, and, having’ failed to do so, could not recover face value of policy. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


Action by the Maxwell Textile Company, Inc., against the Globe & Rutgers 
Fire Insurance Company of the City of New York, Inc. Verdict directed for 
defendant. : 

Maxwell Hyman, of New York City (Alfred B. Nathan, of New York City, 
of counsel), for plaintiff. 

Davies, Auerbach & Cornell, of New York City (Martin A. Schenck, of New 
York City, of counsel), for defendant. 


FRANKENTHALER, J. The insurance policy upon which this action is based con- 
tains a warranty by the assured “that he has not or will not enter in any special 
agreement with the carriers releasing them from their common-law or statutory 
liability.” It provides in addition that: 


- —>oO me 


teehee 


oonwda 





Mar.] Maxwell Textile Co. Inc. v. Globe & Rutgers Fire Ins. Co. 999 


“In case of any agreement by the assured, prior or subsequent hereto, whereby 
any right of recovery of the the assured for loss of or damage to any property 
insured hereunder, against any person or corporation, is released, impaired or lost, 
which would on acceptance of abandonment or payment of a loss by this company, 
have inured to its benefit, but for such agreement or act, this company shall not 
be bound to pay any loss, but its right to retain or recover the premium shall not 
be affected.” 

[1-4] Plaintiff’s assignor, at the time it made the two shipments of merchan- 
dise for the loss of which recovery is now sought on the policy, accepted from the 
carrier nonnegotiable bills of lading, which provided for a maximum liability on 
the part of the latter in the sum of $50 per shipment in case of loss, unless a 
greeater value was declared and charges for such greater value paid. These bills 
of lading were in the form customarily employed by the carrier, and had been 
used in connection with all shipments which plaintiff’s assignor had made for a 
number of years. The values declared on the two shipments were $250 and $390, 
respectively, although the merchandise was worth in on instance $3,706.32, and in 
the other $5,100.18, a total of $8,806.50. Plaintiff sues for $5,000, the full amount 
of the policy, and is met with the contention that the defendant is not liable by 
reason of the fact that plaintiff’s assignor impaired the right of subrogation which 
the defendant would have had against the carrier had the full value of each ship- 
ment been declared. Defendant would undoubtedly be entitled to prevail in the 
defense thus asserted were it not for the following provision of the polity: 

“It is understood and agreed that the assured may accept without prejudice to 
this insurance the ordinary bills of lading issued by carrier, but it is warranted by 
the assured that this insurance shall not inure directly or indirectly to the benefit 
of the carrier or other bailee, by stipulation in bill of lading or otherwise, and any 
breach of this warranty, and any act or agreement by the assured, prior or sub- 
sequent hereto, whereby any carrier or party liable for, or on account of, loss of 
or damage to any property insured hereunder, is given the benefit of any insurance 
effected thereon, shall render this policy of insurance null and void.” 

We have here an express permission to the assured “without prejudice to this 
insurance” to accept “the ordinary bills of lading issued by carrier,” except where 
they contain a stipulation giving the carrier the benefit of the insurance, which 
is not the case here. It may be argued that this provision of the policy must be 
read in conjunction with and in subordination to the warranty against entering into 
a special agreement with the carrier, releasing or impairing the insurer’s right of 
subrogation. In other words, it may be urged that, reading the policy as a whole, 
it was intended to permit the assured to accept the ordinary bills of lading issued 
by a carrier only where they contain nothing which violated any other warranty 
or provision of the policy. If such a construction were, however, adopted, the 
permission to accept ordinary bills of lading without prejudice to the insurance 
would be rendered utterly superfluous. The assured hardly needs the consent of 
the insurer to accept bills of lading which contain nothing contrary to or prohib- 
itd by the terms of the policy. If the provision in questoin is to be given any mean- 
ing, it must be that the assured was privileged to accept the ordinary bills of lading 
issued by a carrier, although they might contain stipulations which would other- 
wise void the policy. F 

The propriety of this interpretation is confirmed by the fact that the single 
exception stated is.where the bill of lading contains a provision giving the carrier 
the benefit of the insurance. At all events, any ambiguity or doubt as to the proper 
interpretation of the privilege extended to the assured with regard to the use of 
ordinary bills of lading is to be resolved against the insurer, in accordance with 
familiar principles of construction. It follows that, had plantiff’s assignor declared 
no value on either shipment, it would nevertheless have been entitled to recover 
from the defendant the entire amount of its loss, not exceeding, however, the 
face value of the policy. This is so because the bills of lading here involved, in 
their ordinary printed form, provided for an agreed valuation of not exceeding $50 
unless a greater value was declared and charges for the same paid. The assured 
was under no obligation to declare a greater value and by this affirmative act create 
a variation from the ordinary form of the bili. Not content with accepting the 
bills of lading in their ordinary form, the assured did, however, declare a value 
of $250 on one shipment and $390 on the other. Thus, by an affirmative act,’ it 


PRTESCINreeee este ne aso 





1000 The Insurance Law Journal, Vol. 71 [Nav., 1928 


entered into a special agreement limiting the carrier’s liability which was not em- 
bodied in the forms of bill of lading customarily employed by the latter. Having 
chosen to place specific valuations upon the merchandise shipped it was under 
the duty to make them high enough to protect the defendant’s right of subroga- 
tion if it wished to obtain the benefit of the insurance. 

In accordance with the stipulation entered into at the outset of the trial a 
verdict is directed for defendant. 


HOME INS. CO. et al. v. DICK. (Nos. 9156, 9157.) 

COMPANIA GENERAL ANGLO-MEXICANA DE SEGUROS, S. A. v. SAME 

Court of Civil Appeals of Texas. Galveston. May 3, 1928. 
Rehearing Denied slay 24, 1928. 
8 Southwestern Reporter (2d) 354. 

7. INSURANCE—EVIDENCE HELD TO SUSTAIN. FINDING IN SUIT ON 
MARINE POLICY THAT VESSEL BURNED WAS TOTAL LOSS. 
Finding that vessel burned was total loss within meaning of policy of marine 

insurance held sustained by evidence in suit on policy. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 

8. INSURANCE—CONTRACTS OF REINSURANCE COVERING MARINE 
RISK HELD TO INDEMNIFY AGAINST LIABILITY, RENDERING 
he LIABLE AS GARNISHEES IN SUIT ON POLICY FOR 
LOSS. 


Contracts of reinsurance of marine risk reciting, “Please be advised that we 
have bound reinsurance as follows,” held contracts of indemnity against liability 
and not against loss only, and debts arose under them between reinsurers and orig- 
inal insurer immediately upon the happening of the loss by fire under the policy, 
as regards liability of reinsurers as garnishees in suit on policy. 


(For other cases, see Insurance, Dec. Dg. § 679.) 


Appeal from District Court, Galveston County; C. G. Dibrell, Judge. 

Suit by C. J. Dick against the Compania General Anglo-Mexicana de Seguros, 
S. A., in which garnishment proceedings were instituted against the Home Insurance 
Company and another, and the Texas & Gulf Steamship Company and another 
intervened. From judgments for plaintiff and interveners, defendant and garnishees 
appeal. Affirmed. 

Terry, Cavin & Mills, of Galveston, for appellants. 

Lockhart, Hughes & Lockhart, Williams, Neethe & Williams, and John L. 
Darrouzet, all of Galveston, for appellee. 

Gravrs, J. A statement in these causes, which have been submitted and con- 
sidered as one, acquiesced in by the appellees as being correct, is thus taken in 
full from the brief for appellants: 

“C. J. Dick filed suit in the district court of Galveston county against Com- 
pania General Anglo-Mexicana de Seguros, S. A. (which will hereafter be called, 
for brevity’s sake, the Mexican insurance company), to recover $35,000 on a policy 
of insurance issued by the Mexican insurance company on the tug R. Waverly, 
alleging that the vessel had caught on fire in Tampico, Mexico, and become a total 
loss, and that thereby the policy matured for the face thereof. The Mexican insur- 
ance company was a corporation incorporated under the laws of Mexico, and had 
no agent in this state. Appellee Dick sued out ancillary writs of garnishment 
against the Home Insurance Company and the Franklin Fire Insurance Company, 
as garnishees of the Mexican insurance company. The Home Insurance Com- 
pany and the Franklin Fire Insurance Company will hereafter be designated the 
PuAETEA insurance companies. The affidavit for garnishment was in statutory 

orm. 

“Inasmuch as many of the questions presented in these appeals are common to 
both the Mexican insurance company and the American insurance companies, this 
brief will be presented for all of them, with such additional portions as may be 
applicable to the garnishees alone. 

“The Texas & Gulf Steamship Company and Suderman & Young were allowed 
to intervene in the suits. The American insurance companies, as garnishees, an- 
swered, denying any indebtedness to the Mexican insurance company. The plaintiff 
filed a controverting affidavit, alleging that each of the American insurance com- 
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panies was indebted to the Mexican insurance company jn the sum of $15,000, on 
the ground that, shortly after the issuance of the policy by the Mexican company, 
it had reinsured its obligation assumed thereby with each of the American com- 
panies to the extent of $15,000, and that hence each of the American insurance 
companies was indebted to the Mexican insurance company in that amount. 

“The garnishees answered the controverting affidavit as follows: That it is 
not true that, by reason of the contract of reinsurance existing between these garn- 
ishees and the defendant herein, there became due and payable from the garnishees 
to said defendant the sum of $15,000 from each of these garnishees, but that, to 
the contrary, the liability of these garnishees to said defendant is solely to in- 
demnify it against any loss or judgment that it might have to pay upon said policy 
of insurance; that it is not true that these garnishees each have in their possession 
the sum of $15,000 belonging to the defendant Compania General Anglo-Mexicana 
de Serguros, S. A. 

“These garnishees further respectfully show to the court that the only manner 
in which it is claimed that this court has jurisdiction over the defendant is by 
these garnishees, and the filing of a certain suit in this court numbered 39643, and 
entitled C. J. Dick v. Compania General Anglo-Mexicana de Seguros, S. A., in which 
suit there has been no actual service upon said defendant, but only constructive 
service by publication, and these garnishees are entitled to urge in this proceeding 
any defense that the said defendant might urge in said suit numbered 39643, and 
for such defense these garnishees allege: 

“That plaintiff and intervener ought not to have or maintain said suit num- 
bered 39643 against said defendant, or have or maintain this garnishment against 
these garnishees or either of them, because: : 

“(1) The policy of insurance mentioned in and declared upon by plaintiff's 
petition herein, and by the intervener, contained a stipulation and provision reading 
as follows: ‘It is understood and agreed that no judicial suit or demand shall be 
entered before any tribunal for the collection of any claim under this policy, 
unless such suits or demands are filed within one year, counted as from the date 
on which such damage occurs.’ 

“That said policy was issued in the Republic of Mexico, and that the above- 

quoeted provision thereof was and is valid and enforceable under the laws of the 
Republic of Mexico, and that said contract was performable and intended to be 
performed in Mexico, and the clause above quoted is and was valid as a defense 
to any suit brought to recover on said policy after the expiration of one year from 
the date of the accrual of the cause of action or damage to the vessel mentioned 
in plaintiff’s petition. That this suit was not filed within one year from and after 
the accrual of said cause of action, and these garnishees here now specially plead 
said facts and the said provision and stipulation of said policy in bar of plaintiff’s 
cause of action herein asserted against them and in bar of the plaintiff’s cause of 
action asserted in said suit numbered 39643. 
_“(2) The contract sued on by plaintiff in said suit numbered 39643 was made 
in the Republic of Mexico, and intended to be performed in the Republic of Mexico, 
and was subject to the laws of the said Republic of Mexico, which contain certain 
provisions in articles 1038, 1039, and 1043 of the Commercial Code of the Republic 
of Mexico, and which was in force at the time of the issuance of said policy, 
ng the time of the accrual of plaintiff's cause of action herein, and which read 
as follows: 

“Article 1038. ‘The rights of action derived from commercial acts shall be 
subject to prescription in accordance with the provisions of this Code.’ 

“Article 1039. “The periods fixed for the enforcement of rights of action arising 
out of commercial acts shall be fatal except restitution against same is given.’ 


_ “Article 1043. ‘One year shall prescribe actions derived from contracts of life 
Insurance, sea and land.’ 


“That, under and by virtue of the above-quoted provisions of the Mexican 
laws, any cause of action such as that asserted by plaintiff herein ‘is and was 
barred if no suit was instituted thereon within one year from the date of the 
accrual thereof, and these garnishees here now specially plead that no suit was 
instituted on said policy against the said defendant within such one-year period, 
and plead such fact and the fact that said suit numbered 39643 was not instituted 
within said one-year period, nor were the garnishments in this proceeding sued 
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out within one year from the accrual of the cause of action, ‘and plead the pro- 
visions of said Commercial Code of the Republic of Mexico in bar of these garn- 
ishments, and of said suit numbered 39643, and pray that they may be hence 
dismissed. 

“(3) These garnishees further specially plead that the policy declared on 
by plaintiff in said cause numbered 39643 was void from its inception because it 
was then represented to the defendant that the value of the vessel alleged to have 
been insured thereby was in excess of the amount of such policy and these garnishees 
allege that in fact said representations of plaintiff were not true, and the value 
of said vessel was not as much as the amouit of said policy. 

“(4) These garnishees allege that said vessel was not a total loss, and that, 
notwithstanding such fact, the said vessel was abandoned by plaintiff without notice 
to the defendant, in violation of the terms of the policy, and that it was the duty 
of plaintiff, under the terms of said policy, to repair said vessel at the cost and 
expense of defendant, and defendant is liable, if at all, only for the cost of such 
repairs, and not for the face of such policy. 

“The defendant, Mexican insurance company, answered in the main suit by 
pleading the same provisions as to limitation under the Mexican law, and the 
provisions of the contract and other defensive matters that were pleaded by the 
garnishees; this answer being filed by attorneys appointed by the court to represent 
the Mexican insurance company, which had been cited by publication. 

“Appellee demurred to all of the allegations of the answers of the Mexican 
insurance company, and the garnishees, which set up contractual limitation and 
limitation under the laws of the Republic of Mexico, These’ demurrers were sus- 
tained by the court, and judgment was rendered against the Mexican insurance 
company for $36,675 and against each of the American insurance companies, as 
garnishees, for $18,337.50. The court filed findings of fact and conclusions of law 
in both cases, as follows: 

“ JI find that on the 18th day of March, 1921, the defendant, the Compania 
General Anglo-Mexicana de Seguros, S. A., issued its policy No. 18098 to Charles 
B. Bonner of Tampico, Mexico, wherein said company insured the tug R. Waverly, 
also known as Waverly R., for a period of one year ‘from the last-named date, for 
the sum of $35,000, the loss or damage under said policy being payable to the Texas 
& Gulf Steamship Company and C. J. Dick, as their respective ‘interests might 
appear, and that the defendant received from the parties interested the full amount 
of premium demanded for the issuance of said policy. Plat 

“ TT. I find that, on May 24, 1921, all the right of Charles B. Bonner in said 
policy was transferred to A. W. Turner, ‘and that on July 18, 1921, all the rights 
- A. W. Turner in said policy were transferred to and solely vested in the plaintiff 

. J. Dick. 

“ TTT. I find that the plaintiff C. J. Dick had a beneficial and insurable interest 
in said vessel, and that said policy hereinabove described, as originally issued was 
for the benefit of the plaintiff C. J. Dick and the Texas & Gulf Steamship Company, 
according to'‘the respective interests of said parties in said vessel, that thereafter 
Suderman & Young duly acquired an interest in said policy or the proceeds thereof. 

“TV. I find that, while said policy was in full force and effect, and on the 
27th day of July, 1921, the vessel insured under the policy hereinabove described 
took fire and was burned and sunk in the harbor of Tampico, Mexico, and thereby 
became and was a total loss; said facts being made known to the insurance com- 
pany by the proof of total loss required by the policy. 

“V. I find that on the 29th day of March, 1921, the duly authorized agents 
of the Home Insurance Company and the Franklin Fire Insurance Company in 
Mexico City issued notices to said companies that each of them was bound for 
reinsurance in the sum of $15,000, under the policy No. 18098, and that said notices 
of reinsurance and the premiums for the same were accepted and acted upon by the 
Home Insurance Company and the Franklin Fire Insurance Company. 

“VI. I also find that the plaintiff and interveners have demanded payment of 
the defendant, and that no payment was ever made. 

“ VII. I find that C. J. Dick, the plaintiff, left Mexico, where he was tem- 
porarily sojourning, within about ten days after the total loss of the R. Waverly, 
and that he has never at any time been. a permanent resident of the Republic of 
Mexico, but that he has at all times been a resident citizen of the state of Texas. 
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“ ‘VIII. I find that garnishments were issued in cause No. 39643, and that 
there is now in the hand of each of the garnishees, the Home Insurance “Company 
and the Franklin Fire Insurance Company, $15,000, making a total sum of $30,000, 
belonging and due to the original defendant, Compania General Anglo-Mexicana 
de Seguros, S. A., in the hands of said garnishees, together with interest on said 
sum from December 3, 1923, on which date the garnishees filed their answers in 
garnishment, wherein they denied that they were indebted to the original defendant, 
Compania General Anglo-Mexicana de Seguros, S. A. 

“ ‘Conclusions of Law. 

“ T. I conclude as a matter of law that, by reason of the policy and the total 
loss of said vessel, and the proof of same, the plaintiff and those entitled thereto 
in connection with the plaintiff should have judgment for the amount of money 
brought within the jurisdiction of this court by garnishments issued in cause 
No. 39654. 

“ TT. I further conclude that the plaintiff and the interveners, they “having 
agreed among themselves as to the amounts due between them, should have judg- 
ment against the garnishees for the sum sequestered by garnishment, and which 
said sum is found to be due from the garnishees to the original defendant.’ ” 

The record discloses no action other than by implication on the appellees’ 
demurrers, the judgments going in their favor for the several sums awarded merely 
upon general recitations that the law and the facts were with them; joining in 
common cause, the insurance companies, both Mexican and American, assail them, 
in substance, upon these grounds: 

[1, 2] (1) The court erred in not sustaining the contractual provision in the 
main policy involved, which in effect adopted article 1043 of the Commercial Code 
of Mexico having like effect, and expressly prohibited suit thereon unless it was 
brought within one year after the accrual of ‘the cause of action; this provision 
being valid under the laws of Mexico where the contract was made, and this suit not 
having been filed within that period. 

(2) The Texas R. S. art. 5545, would violate the Constitution of the United 
States, article 1, § 10, as well as the Fourteenth Amendment thereto, as impairing 
the obligations of a contract against the appellees and depriving them of their 
property without due process of law, were it construed to be applicable to the 
contract sued upon in the main case here, which contained the one-year limitation 
provision re‘erred to. 

(3) “The court erred in holding that the vessel was a total loss, within the 
meaning of the policy, and therefore erred in holding that appellee was justified 


in ip ea her, because the facts were totally insufficient to show any such 
total loss.” 


(4) The court erred in rendering the judgments, because the reinsurance agree- 
ments shown were contracts of indemnity only and not of liability. 


We conclude that none of these contentions can be sustained. It is true that 


the policy was made in Mexico, was by its terms to be performed there, and 
further contained these provisions: 


“It is understood and agreed that no judicial suit or demand shall be entered 
before any tribunal for the collection of any claim under this policy, unless such 
suits or demands are filed within one year counted as from the date on which 
such damage occurs.” 

_ “The present policy is subjected to the dispositions of the Commercial Code 
in that it does not alter or modify the stipulations which that same contains.” 

It is also true that article 1043 of the Mexican Commercial Code thus referred 
to provided “one year shall prescribe actions derived from contracts of life insur- 
ance, sea and land,” and that this fire occurred July 27, 1921, these suits on account 
thereof not having been filed until October 27, 1923, 2%4 years later; but these 
facts did not require at the learned trial court’s hands the enforcement of the 
Mexican one-year period of limitation, the public policy of Texas, as declared by 
Statute and judicial decision, being the other way. R. S. art. 5545; Ry. v. Ham- 
brick (Tex. Civ. App.) 97 S. W. 1072; Ry. Co. v. Bryce, 49 Tex. Civ. App. 608, 
110 S. W. 529; Ry. Co. v. Dysart, 62 Tex. Civ. App. 7, 130 S. W. 1047, writ of 
error refused. See, also, decisions of other Americans courts in Galliher v. Ins. 
Co. 150 Ala. 543, 43 So. 833, 124 Am. St. Rep. 83; Smith v. Association, 112 Va. 
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192, 70 S. E. 482, 38 L. R. A. (N. S.) 1019; Campbell v. City of Haverhill, 155 
U. S. 617-620, 15 S. Ct. 217, 39 L. Ed. 283. 

The statute cited is in this language; the underscoring being our own: 

“No person, firm, corporation, association or combination of whatsoever kind 
shall enter into any stipulation, contract, or agreement, by reason whereof the 
time in which to sue thereon is limited to a shorter period than two years. And 
no stipulation, contract, or agreement for any said shorter limitation in which to 
sue shall ever be valid in this state.” 

Under this statute and these decisions, we cannot agree with the able counsel 
for appellants that “article 5545 does not make unlawful and contains no language 
showing that it was the intention of the Legislature to make unlawful any contract 
made in another state valid’ under the laws of such other state. Giving article 5545 
its literal interpretation, it simply makes unlawful the entering into of a contract 
in this state by which the time to sue thereon is limited to a shorter period than 
two years. It will not be resumed without express language to such effect that 
the Legislature intended to prevent in Texas the enforceability of contracts made 
in another state, containing a provision entireiy valid under the laws of such 
other state,” in support of which the leading case relied upon is Railway v. Thomp- 
son, 100 Tex. 185, 97 S. W. 459, 7 L. R. A. (N. S.) 191, 123 Am. St. Rep. 798. 

On the contrary, we think the quoted provision in this insurance contract must 
be held to be purely one of limitation, affecting the remedy only, not the substantive 
part of the agreement, and as such is controlled by and expressly denied enforce- 
ment under the quoted law of this state. The distinction between that provision 
and the one ruled upon in the Thompson Case appellants invoke is not only clearly 
made in that opinion, but in the later Hambrick Case, supra, is reiterated and 
practically applied; both classes of contractual clause being there involved. It 
simply is that stipulations for the giving of notice of a claim for damages under 
stated conditions constitute a valuable right going to the substance of the contract 
itself, while those merely undertaking to fix a limitation of time within which 
suit must be brought thereon are referable only to the mode of its enforcement 
in the courts of the country. As to the former, the lex loci contractus governs; 
as to the latter, the lex fori. Railway v. McIntyre, 36 Tex. Civ. App. 399, 82 S. W. 
348; Sanger v. Organ Co., 21 Tex. Civ. App. 523, 52 S. W. 622; Railway v. 
Eddins, 7 Tex. Civ. App. 116, 26 S. W. 161; Railway v. Vandeventer, 48 Tex. Civ. 
App. 366, 107 S. W. 561; 37 C. J. 730, 731; Harris v. Balk, 198 U. S. 215, 25 S. Ct. 
625, 49 L. Ed. 1023, 3 Ann. Cas. 1084: Carrigan v. Semple, 72 Tex. 306, 12 S. W. 
178; Bauserman v. Blunt, 147 U. S. 651, 654, 13 S. Ct. 466, 37 L. Ed. 316; Tel. Co. 
v. Purdy, 162 U. S. 339, 16 S. Ct. 850, 40 L. Ed. 991. 

[3, 4] The constitutional objections too, we think, have been adversely pre- 
determined by authorities that ‘must be followed. ; 

In Railway v. Eddins, supra, at page 164 of 26 S. W. col. 2 (7 Tex. Civ. App. 
125), the underscoring being our own, the court said: : 

“It is the undoubted power of the state to pass laws prescribing periods of 
limitation in which remedies may be enforced, ‘and to declare that limitation shall 
not within a certain time affect contracts that are made and entered into within its 
jurisdiction or. sought to be enforced there.” ; 

That doctrine has become the generally accepted one, as the cases cited and 
discussed by the learned court make manifest. 

It has likewise been as widely held that one’s constitutional rights are not 
affected by a statute which either shortens or lengthens the period of limitation, 
provided the bar under the pre-existing one has not already become perfect, and, 
in the instance of a reduction of the time, the change is not so great as to prac- 
tically leave him no remedy at all—in either of which events there would be a 
deprivation of property without due process of law. Campbell v. Holt, 115 U. S. 
620, 6 S. Ct. 209, 29 L. Ed. 483; Landa v. Obert, 78 Tex. 46, 14 S. W. 297; Lewis 
v. Davidson, 51 Tex. at page 257; Smith v. Association, 112 Va. 192, 70 S. E. 
482, 38 L. R. A. (N. S.) 1019, 

In applying these principles to foreign contracts and statutes, the courts— 
somewhat illogically, as appears to this court and contrary to what would have 
been its conclusion upon the facts here,‘had the question come to it as one of first 
impression—have gone so far as to hold that, in instances where one of the parties 
leaves the place of the contract before the bar of the foreign statute applicable 
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to it has become complete, and either resumes his prior residence in or first becomes 
a citizen of another state or country, the limitation statute of the former, as to a 
cause of action not deriving its existence therefrom, will be inoperative in the 
courts of the latter; in other’ words, that the lex fori still controls, and that too, 
whether or not the foreign statute, in terms, extinguishes the debt or merely bars 
the remedy. Canadian Pacific Ry. Co. v. Johnston, 61 F. 738, 9 C. C. A. 587, 
25 L. R. A. 470 (affirmed [C. C.] 50 F. 886); Finnell v. Southern Kansas R. Co. 
(C. C.) 33'F. 427; Moores v. Winter, 67 Ark. 189, 53 S. W. 1057; Alexander v. 
Burnett, 5 Rich. (39 S. C. L.) 198; Hober v. Steiner, 2 Bing. (N. C.) 202, 29 E. 
Cc. L. 501, 132 Reprint, 80. 

The first cited of these cases is perhaps the most nearly analogous one of 
them upon the facts to that at bar. Johnston, a resident citizen of the state of 
Vermont, sued the railway company, in the Vermont courts, more than one year 
after the accident for damages on account of personal injuries received while a 
brakeman for it on one of its trains in Canada. The statutes of Canada provided: 

“Article 2262. The following actions are ‘prescribed in one year: * * * For 
bodily injuries.” “Article 2267. In all cases mentioned in articles * * * and 2262, 
the debt is absolutely extinguished and no ‘action can be maintained after the 
delay for prescription has expired.” 

After disposing of other questions, the ‘United States Circuit Court of Appeals 
said : 

“But, without attempting to pass upon what may be the effect of the statute 
under all circumstances, it is sufficient to say that, assuming that it possesses its 
largest character, and is a statute of extinguishment, it constituted no defense to 
the suit of this plaintiff in the state of Vermont, because, during the plaintiff’s 
residence in Canada, it had not become operative, and had not extinguished the 
debt, so far as courts in states foreign to Canada are concerned. The injury hap- 
pened on September 6, 1890. The plaintiff was at that time a citizen of Vermont, 
but after the injury he remained in Canada until April, 1891, when he returned 
to his mother’s and his own home, in Vermont, and remained there continuously 
thereafter. When, before a statute of limitations has become operative, by way of 
extinguishment of the debt, as between two citizens or residents of a state, one 
of the parties has permanently changed his national domicile, and become a citizen 
of a foreign state, the statute will not become an absolute bar, as an extinguishment 
in the courts of such foreign state. It cannot become, in the country to which he 
has removed, an absolute extinguishment, unless the parties resided in the country 
of the statute during the whole period of limitation.” 

In this instance, appellee Dick was never a citizen of Mexico, nor did he 
remain there long enough after the fire for the bar of the Mexican statute of 
limitation to become complete against his claim. 

[5] This rule requiring the continued residence of both parties in the country 
or state where the contract was made, or the injury done, for the full period of 
limitation there prescribed, in order to make it controlling rather than the law 
of the forum, has been adopted by the courts of Texas, as well as those of other 
jurisdictions. Atchison, etc., Ry. Co. v. Mills, 53 Tex. Civ. App. 359, 116 S. W. 
852; Smith v. Webb (Tex. Civ. App.) 181 S. W. 820; Finnell v. Southern Kansas 
= Co. (C. C.) 33 F. 427; Williams v. St. Louis, etc., Ry. Co., 123 Mo. 573, 27 
. W. 387. 

_ [6] Neither can it make any difference that the one-year limitation provision 
in this contract was valid under the laws of Mexico, because contrary to the ex- 
pressed public policy of this state, as reflected in its quoted statute on that subject 
and the cited decisions of its courts. Knott v. Botany Mills, 179 U. S. 69, 21 S. Ct. 
30, 45 L. Ed. 90; Asphalt Co. v. Petroleum Co., 222 F. 1007; Messersmith v. Fi- 
delity Co., 232 N. Y. 161, 133 N. E. 432, 19 A. L. R. 877; 13 C. J. 426; Parchen 
v. Chessman, 49 Mont. 326, 142 P. 631, 146 P. 469, Ann. Cas. 1916A, 681. 

[7] After a careful review of the evidence touching the matter, we conclude 
there was no lack of support for the court’s finding that the vessel was a total 
loss within the meaning of the policy. While there was some testimony tending 
to indicate a retrieved value after some one had raised and repaired the old hull, 
even this was controverted, and there was neither a showing as to what the cost 
of the repairs had been nor as to whether that had'in fact been greater than a 
Prudent owner, which seems to be the legal test, would have undertaken. Royal 
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Ins. Co. v. McIntyre, 90 Tex. 170, 37 S. W. 1068, 35 L. R. A. 672, 59 Am. St. Rep. 
797; Corbett v. Ins. Co., 155 N. Y. 389, 50 N. E. 282, 41 L. R. A. 318; Livermore 
v. Ins. Co., 1 Mass. 264; 1 Am. & Eng. Ency. of Law (2d Ed.) 8; Rogers v. Ins, 
Co., 157 Mo. App. 671, 139 5. W. 265; Ins. Co. v. Fogarty, 19 Wall, 640, 22 L, 
Ed. 216; Ins. Co. v. Homewood, 32 Okl. 521, 122 P. 196, 39 L. R. A. (N. S.) 
1182. 

[8] The contracts of reinsurance of this risk issued by each of the garnishees 
to the main defendant, alike in substance and effect, were in this form: 

“The Home Insurance Company, New York. 
“Declaration No. 6. 

“Please be advised that we have bound reinsurance as follows: $15,000, U. S. 
Cy. (part of $35,000. U. S. Cy.) on Waverly R., tugboat, in favor of Chas. B. 
Bonner, Tampico. 

“Term: One year from the 18th March, 1921, to 18th March, 1922. Anglo- 
Mexicana Policy No. 18098. Item No. ; 

“Rate: 9%. 

“Premium: $1,350.00 U. S. Cy. 


(Exhibit No. 3.) 

To each was also attached what was termed a bordereau, which contained a 
list of the vessels to which the reinsurance was to attach. 

We think these contracts were clearly those of indemnity against liability, not 
against loss only, and that debts arose under them between the reinsurers and the 
original insurer immediately upon the happening of the loss by fire under the policy 
sued on; that being true, and the garnishees being subject to the court’s jurisdic- 
tion through local agents at Galveston, judgment was ,toperly rendered on the 
finding against all the defendants. Merc. Co. v. Weber, 49 N. D. 312, 191 N. W. 
620, 27 A. L. R. 1395; Railway v. Swartz, 53 Tex. Civ. App. 389, 115 S. W. 275; 
33 C. J. 61; Allemannia Ins. Co. v. Firemen’s Ins. Co., 209 U. S. 326, 28 S. Ct. 
544, 52 L. Ed. 815, 14 Ann. Cas. 948. 

Affirmed. 


“Closed Bord. 2.” 
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ACCIDENT 


ELLIS v. STANDARD ACC. INS. CO. OF DETROIT, MICH. 
District Court, S. D. Texas, at Brownsville. July 14, 1928. 
No. 583. 

27 Federal Reporter (2d) 544. 

1. INSURANCE—QUESTIONS, IN APPLICATION FOR ACCIDENT IN- 
SURANCE, AS TO INSURED’S EARNINGS EXCEEDING INDEMNITY 
ON POLICIES, HELD MATERIAL TO RISK. 

Matters sought to be elicited by questions in application for accident policy 
relative to insured’s weekly earnings exceeding total amount of single weekly in- 
demnity under policies carried by insured held material to the risk, so as to avoid 
policy in case of false answers thereto. 

(For other cases, see Insurance, Dec Dig. § 299.) 


2, INSURANCE—POLICY ISSUED PURSUANT TO APPLICATION RE- 
QUIRING INSURED TO BE IN GOOD HEALTH AT DATE OF DE- 
LIVERY HELD NOT EFFECTIVE UNTIL DELIVERY. 

An insurance policy, issued pursuant to application, providing that insurance 
should not become effective before delivery while insured was in good health, 
held a conditional delivery policy, and not effective until delivery to insured. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


3. INSURANCE—APPLICANT, MAKING FULL AND TRUE ANSWERS 
TO QUESTIONS PROPOUNDED, IS NOT ANSWERABLE FOR OMIS- 
SION OF OTHER FACTS NOT INQUIRED ABOUT. 

Where insurer propounds questions to applicant, and he makes full and true 
answers, he is not answerable for omission to mention existence of other facts 
about which no inquiry is made of him, and which may turn out to be material. 


(For other cases, see Insurance, Dec. Dig. §258.) 


4. INSURANCE—ACCIDENT POLICY HELD NOT AVOIDED BECAUSE 
OF APPLICANT’S FAILURE TO MENTION FACTS CONCERNING 
OTHER APPLICATION ON WHICH POLICY HAD NOT YET BEEN 
DELIVERED. 

Where insured, at time of making application for health and accident policy, 
had applied for a different policy, but such policy had not as yet been delivered, 
and insured made no mention of such fact in application, though he was questioned 
as to other insurance carried, policy was not avoided for misrepresentation, be- 
cause of his failure to mention facts concerning other application. 

(For other cases see Insurance, Dec. Dig. § 300.) 


At Law. Suit by Lester R. Ellis against the Standard Accident Insurance 
Company of Detroit, Mich. Decree for plaintiff. 

H. B. Galbraith, of Brownsville, ex., for plaintiff. 

Davenport, West & Ransome, of Brownsville, Tex., for defendant. 

Hurcueson, District Judge. This is a suit by plaintiff on a policy issued to 
him by the defendant on July 16, 1927, described as “complete accident contract, 
standard edition,” and providing “indemnity for loss of time, loss of sight, dis- 
memberment, and death caused by accidental means.” It contains, among others, 
these provisions: “Principal sum $15,000; weekly indemnity, $50’—and further 
provides: “For the loss of either foot by actual severance at or above the ankle, 
one-half the principal sum.” 

_ There is attached to the policy what is called a “Texas amendment” provid- 
ing, among other things, as follows: 

“It is understood that any misstatement or misrepresentation made in pro- 
curing this policy of insurance, or contained in the application for the policy or 
schedule of warranties is attached to or made part of the contract of insurance, 
shall not void the policy, unless such misstatement or misrepresentation shall be 
shown to be material to the risk.” 


The policy was issued upon an application containing the following: 

“l hereby apply for a policy to be based upon the following statement of facts: 
I understand and agree that the falsity of any statement in this application shall 
bar the right to recovery, if such false statement is made with the intent to de- 
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ceive, or materially affects either the acceptance of the risk or the hazard assumed 
by the company.” 

And, among others, the following questions and answers: 

“Do your average earnings per week from above occupation exceed the total 
amount of the single weekly indemnity under this and similar policies carried by 
you? Answer—Yes. 

What accident or health insurance have you now? Ans. Mutual Benefit 
Health & Accident.” 

Plaintiff, having on July 27 received an accidental injury from the discharge 
of a shotgun, which resulted in the loss of his left foot, made claim under the 
policy for the stipulated one-half of the principal sum. This claim was rejected 
by the insurance company on the ground that, at the time plaintiff signed the ap- 
plication, he had, in addition to the policy which he disclosed, a policy in the 
Southern Surety Company of Des Moines, and that the total amount of the weekly 
indemnities under plaintiff’s policies was therefore considerably in excess of his 
weekly earnings. 

The parties having filed a written waiver of jury, the cause stands submit- 
ted on an agreed statement of facts, the material points of which are as follows: 

That on Jtily 11, 1927, plaintiff, already holding a policy in the Mutual Benefit 
Health & Accident Association, providing a weekly indemnity in the sum of 
$46.66, while at San Marcos, Tex., on a visit to his parents, applied through the 
local agent, Ramsey, of the Southern Surety Company of Des Moines, for a 
policy of accident insurance in the sum of $10,500, providing for a weekly in- 
demnity of $35, and providing for the payment of $5,250 for the loss of a foot. 
That the agent advised plaintiff that the application must be forwarded to the 
general agents at San Antonio, who had authority to issue the policy, and that 
the policy would be issued in due course, unless for some unknown reason the 
surety company declined to issue it. 

The application was forwarded, and the general agents did, on July 12, 1927, 
duly prepare and execute the policy, forwarding it by mail to Ramsey at San 
Marcos. Plaintiff thereafter inquired of Ramsey whether the policy had been 
received, was advised that it had not, and directing Ramsey to forward it to 
him at Harlingen, when received, and returned to Harlingen. 

On July 15, through the solicitation of the agents for the defendant at San 
3enito, plaintiff applied in writing for the policy of insurance sued on, at that 
time having no further information about his Southern Surety policy. Upon the 
application then made the policy in suit was issued, and on July 18 delivered to 
the plaintiff, who paid the required premium. On that same day plaintiff wrote 
Ramsey, inquiring about his Southern Surety policy, and again asking that it 
be forwarded. On July 22 Ramsey forwarded the policy of insurance to plain- 
tiff, the same being received on July 23, and the premium on the Southern Surety 
Company policy was paid August 16. 

Plaintiff's average weekly earnings at the time of the application for the 
policy in suit were in excess of the weekly indemnities provided by that policy 
and the Mutual Benefit policy, but were less than the aggregate of the three pol- 
icies. The Southern Surety Company policy was issued on an application which 
provided : 

- “The signing of this application does not effect an insurance contract, and 
that the insurance hereby applied for shall not be effective prior to the date and 
hour set forth in a policy actually issued by this company; such policy thereupon 
becoming effective if delivered to you while you are in good health and free from 
in excess of his indemnitnes in the negative. 

Upon these facts defendant insists that, at the time of his making the ap- 
plication for the policy in suit, plaintiff had the Southern Surety policy, and 
that, in answering the question “What accident or health insurance have you 
now?” he should have disclosed that policy, and further that, having that policy, 
he should have answered the question as to whether his average earnings were 
in excess of is indemnities in the negative. 

Plaintiff meets this position on two grounds: (1) That the matters sought 
tc be elicited by the question in issue were material only to the matter of weekly 
indemnities, and not to a specific recovery, as in suit for the loss of a member, 
for which a precise indemnity was provided, citing Corpus Juris, vol. 1, p. 421; 
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ZEtna Life Insurance Co. v. Claypool, 128 Ky. 43, 107 S. W. 325; Claypool v. 
Continental Casualty Co., 129 Ky. 682, 112 S. W. 835. (2) That, if the ques- 
tions did call for matter material in this suit, they were truthfully answered, be- 
cause at that time he did not in law have the Southern Surety policy. 

No contention is made that plaintiff answered in bad faith. The insistence is 
that the matters inquired about were material to the risk, and, being false, they 
avoided the policy. 

[1] I think it plain that the questions had to do with matters material to the 
risk, not only as a matter of law in cases generally, but as a matter of fact in 
this case. As shown by the agreed statement, the rules and regulations issued by 
defendant directed its agents as follows: 

“Do not overinsure any applicant; the weekly indemnities must not exceed 
over three-fourths of the average money value of the insured’s time, or the amount 
of his weekly salary or wages.” 

I therefore reject plaintiff's contention that the case is ruled by the Claypool 
Cases, supra. I do not believe these cases state a sound principle of law as to 
this case, whatever might be said of their authority as to the particular facts de- 
cided in them; for it is plain that the policy in question here is not three policies, 
but oné and indivisible, each risk insured and payment guaranteed under it be- 
ing covered by the same premium, and an integral part of one complete contract, 
the issuance of which entire contract is dependent upon its weekly earnings. 

But, if these cases do state a proper principle, and if plaintiff’s recovery would 
not be affected by his answer to the question of indemnity, if false, this would 
not avail plaintiff, because, in addition, plaintiff must defend himself from the 
consequences of his answer to the other question about additional insurance. ° 

Viewing the matter in this light, it is plain that, if defendant has shown that 
plaintiff made a false answer to these questions, that, in short, he had at that 
time, in fact and in law, the Southern Surety Company policy, plaintiff cannot re- 
cover. It remains, then, only to inquire whether defendant has established this 
defense. 

[2] That the Southern Surety Company policy was a conditional delivery 
policy, and did not become effective until delivered to plaintiff, is clearly settled 
by the authorities. John Hancock Mutual Life Ins. Co. v. McClure (C. C. A.) 218 
F. 597. Plaintiff therefore declares that, since it did not become effective until 
delivered, and since it was not delivered until long after the application for 
defendant’s policy was issued to him, plaintiff had no right to take this policy into 
consideration in answering the questions put to him; but that in fact, if he had 
done so, there would have been a misrepresentation. 

Defendant seems to pitch its main contention upon the theory that plaintiff 
owed a general duty of disclosure as to facts not inquired about, and that under 
that general duty he should have advised defendant that he had an application 
pending, and it cites Josephine Stipcich v. Metropolitan Life Ins. Co., 48 S. Ct. 
J12, 72 b. Ba . This case has no application to the one at bar, for there are 
facts material to the risk, and known to the insured to be material, were discovered 
before the delivery of the policy, while here the insured had no way of knowing 
that his application for a policy was material, and the fact that he had the pol- 
icy, not only was not known to him, but he did not come into existence as a 
fact until after the policy in suit had been issued. 

[3, 4] Besides, it is the law that, “where an insurer propounds questions to 
the applicant, and he makes full and true answers, he is not answerable for an 
omission to mention the existence of other facts about which no inquiry is made 
of him, though they may turn out to be material.” Penn Mutual Life Ins. Co. v. 
Mechanics’ Savings Bank & Trust Co. (C. C. A.) 72 F. 413. And this for the 
reason, stated in the Stipcich Case, that information not asked for is presumed 
immaterial. 

In what purports to be a copy of the application attached to the policy, there 
appears this question unanswered: 

“Have you made any application for life, health, or accident insurance of 
any kind, upon which you have not been notified of action thereon?” 

The application which he answered and signed was upon a different form, 
and did not contain this question. It certainly does not lie in the mouth of the 
defendant now to claim that what it did not think material enough to inquire 
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about can be set up as material to defeat its contract. It is my conclusion, there- 
fore, that defendant has not established its defenses of misrepresentation, and 
that plaintiff should recover. 


A decree presented in accordance with this opinion within ten days will be 
ordered filed. 









































OGBURN v. TRAVELERS’ INS. CO. (Civ. 6299.) 
District Court of Appeal, First District, Division 2, California. Aug. 3, 1928. 
269 Pacific Reporter 728. 
1. INSURANCE—THERE MUST BE UNCERTAINTY OR AMBIGUITY IN 
POLICY TO RESOLVE DOUBTS AGAINST INSURER. 
There must be some uncertainty or ambiguity in insurance policy before the 
rule that doubts should be resolved against the insurer can be applied. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—POLICY MUST BE CONSIDERED AS WHOLE IN DE- 
TERMINING EXISTENCE OF AMBIGUITY OR UNCERTAINTY RE- 
QUIRING RESOLUTION OF DOUBTS ARISING FROM CONFLICT 
BETWEEN CAPTION AND PROVISIONS AGAINST INSURER. 
Caption is not part of provisions of insurance policy, but, even if it were, 

policy must be considered as a whole and read together in determining existence 

of ambiguity or uncertainty requiring resolution, of doubts arising from conflicts 
between them against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—HOTEL ELEVATOR HELD NOT “CONVEYANCE PRO- 

VIDED BY A COMMON CARRIER” WITHIN ACCIDENT POLICY. 

A hotel elevator held not a “conveyance provided by a common carrier” within 
the terms of an accident insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Appeal from Superior Court, City and County of San Francisco; Daniel C. 
Deasy, Judge. 

Action by Carl Ogburn, as administrator of the estate of Byron C. Ogburn, 
deceased, against The Travelers’ Insurance Company. Judgment for plaintiff, 
and defendant appeals. Reversed. 

Joseph T. O'Connor, of San Francisco for appellant. 

Burbank and Spence, Daniel W. Burbank and Homer R. Spense, all of San 
Francisco, for respondent. 

Warne, Presiding Justice, protem. This is an appeal by defendant from a 
judgment in favor of plaintiff as administrator of the estate of Byron C. Ogburn, 
deceased, in a suit to recover upon an accident insurance policy. The deceased 
purchased a travel accident ticket policy from the defendant insurance company 
at San Antonio, Texas. The deceased was killed in an elevator accident which 
occurred in the Hotel Flower in San Francisco. The Hotel Flower is a. public 
hotel, having transient and permanent guests and furnishing hotel service. The 
entrance door to the hotel was kept open to the public. The hotel maintained 
an elevator service which was generally used by guests, visitors, employees, trades- 
men, and waiters. 

On the day of the accident the deceased, in company with a Mrs. Proctor, 
rang to summon the elevator to the ground floor for the purpose of being con- 
veyed to the fifth floor of the hotel. In response the elevator was brought to the 
ground floor by Mrs. Willott, the operator. Mrs. Proctor was standing at the 
right side of the elevator door as she faced it, Mr. Ogburn being behind her in 
a position in front of the door and about three feet distant therefrom. As the 
operator opened the door Mrs. Proctor stepped into the elevator, and the elevator 
was immediately started upward without previously closing the door. Deceased, 
who was following Mrs. Proctor into the elevator, started to enter just as the 
elevator went upwards, and, because of the premature starting of the elevator, 
his foot went into the shaft and he fell to the basement, receiving injuries which 
resulted in his death. 

The heading or caption of the policy issued to the deceased reads: 

“Covers Accidents Only While a Passenger on Passenger Conveyances and 
While in or About Railroad Passenger Stations. Age 18 to 70.” 
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In the body of the policy it is provided: : 

“The Travelers’ Insurance Company hereby insures the person whose sig- 
nature is hereto affixed and named in the stub of this ticket policy in the poses- 
sion of the company bearing even number and date herewith against bodily in- 
juries effected solely by external, violent and accidental means, and sustained 
while riding as a passenger on any public conveyance provided by a common car- 
rier and such conveyance is being propelled on land or water by mechanical power.” 

Appellant contends that the accident was not covered by the policy in this, 
that the insured was not riding on “a passenger conveyance provided by a com- 
mon carrier.” 

[1, 2] It is to be noted that the caption of the policy quoted uses the words 
“passenger conveyance,” while the body of the policy uses the words “public 
conveyance provided by a common carrier.” The respondent says: 


“It makes no difference which of these provisions we concern ourselves with. 
If these terms differ, conflict, are ambigious or would create an uncertainty, a 
liberal interpretation is to be adopted which is most favorable to the insured.” 


That the rule is well settled that any uncertainty, ambiguity or reasonable 
doubt should be resolved against the insurer is not questioned. 14 Cal. Jur. p. 
443; Joyce on Insurance (2d Ed.) § 222; Pacific Heating Co. v. Williamsburgh, 
158 Cal. 367, 111 P. 4; Mah See v. North American Ins. Co., 190 Cal. 421, 213 
P. 42, 26 A. L. R. 123. However, before the rule can be applied there must be 
some uncertainty or ambiguity in the policy. First National Bank v. Maryland 
Cas. Co., 162 Cal. 61, 69, 121 P. 321, Ann. Cas. 1913C, 1170; Blunt v. Fidelity 
& Casualty Co., 145 Cal. 268, 271, 78 P. 729, 67 L. R. A. 793, 104 Am. St. Rep. 
34. In order to hold the policy ambiguous and uncertain we would have to hold 
that the caption was a part of its provisions. We see no reason to hold that the 
caption was a part of the provisions of the policy. But even if it were to be so 
construed, the policy would have to be considered as a whole and read together. 
Sharp v. Scottish Union, etc., Co., 136 Cal. 542, 544, 69 P. 253, 615; Yoch v. Home 
Mutual Ins. Co., 111 Cal. 503, 44 P. 189, 34 L. R. A. 857; Hill v. Travelers’ In- 
surance Co., 146 Iowa, 133, 124 N. W. 898, 28 L. R. A. (N. S.) 742. 


We now turn to the question as to whether a public hotel in the operation 
and management of a passenger elevator for the convenience of its guests and 
invitees is to be classed as a “common carrier’ within the purview of the policy 
in question. It is the rule in this state that persons or corporations operating a 
passenger elevator are to be treated as common carriers of passengers in de- 
termining the degree of care required in the operation thereof. Champagne v. 
Hamburger, 169 Cal. 683, 147 P. 954; Treadwell v. Whittier, 80 Cal. 574, 22 P. 
266, 5 L. R. A. 498, 13 Am. St. Rep. 175. But the precise question as to whether 
a manager or proprietor of a passenger elevator should be treated as a common 
carrier in the full sense of the term has not heretofore been presented to the 
Supreme or Appellate Courts of this state. In 10 Corpus Juris, at page 609, 
the author, in discussing the status of elevators as carriers, says: 


“The owner or manager of a passenger elevator used in a building for the 
transportation of tenants and others is not in the full sense of the term a common 
carrier of passengers. However, with reference to the safety of passengers on 
an elevator a similar degree of care is usually required of the owner or manager 
as is exacted of other passenger carriers, and with this idea in view it has been 
held in many cases that such an owner or manager is a common carrier of pas- 
sengers as to persons using the elevator.” 


In Hutchinson on Carriers (3d Ed.), vol 1, § 100, the rule is stated as follows: 

“The owners and managers of passenger elevators, although spoken of by 
some courts aS common carriers of passengers, cannot properly be so classed. 
The public carrier of passengers, on account of the nature of his employment, 
is charged in law with certain duties owed to the public, among which is that 
of receiving upon his vehicle all who may offer themselves for transportation, and 
who stand ready to pay the legal fare and comply with his reasonable rules and 
regulations. When the nature of the business is operating a passenger elevator 
is considered it is clear that the proprietor owes no such duty to the public and is, 
therefore, not a carrier of passengers in the full sense of the term as legally un- 
derstood. Nevertheless, with reference to the safety of their passengers, the law 
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has imposed upon the proprietors of passenger elevators duties precisely similar 

to those exacted of passenger carriers by railroad.” 

In 9 Ruling Case Law, p. 1237, it is said in reference to the status of the 
owner or manager of an elevator: 

“When the question is squarely presented, as when it sought to construe a 
statute referring to the duties or liabilities of ‘common carriers,’ it is held that such 
expression does not refer to the proprietors of elevators.” 

See, also, Seaver v. Bradley, 179 Mass. 329, 60 N. E. 795, 88 Am. St. Rep. 384. 

[3] We quote with approval the following language to be found in the recent 
case of Southern Railway Co. v. Taylor, 57 App. D. C. 21, 16 F.(2d) 517: 

“Bouvier ‘defines a common carrier as ‘one whose business, occupation, or reg- 
ular calling is to carry chattels for all persons who may choose to employ and re- 
munerate him.’ This of course applies, not only to the carrying of chattels, but 
to the carrying of passengers for hire. It will be observed, however, that a common 
carrier is required to extend its services to ‘all persons who may choose to employ 
and remunerate him.’ In other words, a common carrier is a public utility, a public 
servant, required to extend its services to all who request it, providing they 
place themselves within the lawful rules and regulations governing its use and op- 
eration. It logically follows that the operator of an elevator in an office building 
is not a common carrier, nor is he engaged in commerce. He is not required to 
carry all who may demand passage. The matter of extending service is entirely 
within his control. The elevator is merely an instrumentality furnished for the con- 
venience of those who occupy and use the building, at all times within the control 
of the owner.” p 

Respondent cites the following cases in support of his contention that one who 
operates or maintains an elevator is a common carrier: Steiskal v. Marshall Field 
& Co., 238 Ill. 92, 87 N. E. 117, 119; Goldsmith v. Holland Building Co., 182 Mo. 
597, 81 S. W. 1112; Champagne v. Hamburger & Sons, 169 Cal. 683, 147 P. 954; 
Watts v. Murphy, 9 Cal. App. 564, 99 P. 1104; Smith v. Odd Fellows Building As- 
sociation, 46 Nev. 48, 205 P. 786, 23 A. L. R. 38; Engstrand v. Hartnett, 106 Wash. 
404, 180 P. 132; Springer v. Ford, 189 Ill. 430, 59 N. E. 953, 52 L. R. A. 930, 82 
Am. St. Rep. 464; and Beidler v. Brandshaw, 200 Ill. 425, 65 N. E. 1086. In 
each of these cases the courts were considering the degree of care required of the 
operator of an elevator towards his passenger, as compared with the degree of care 
imposed upon a common carrier under similar circumstances. The courts were 
not called upon to decide the status of an elevator, and statements made by the 
courts in those cases to the effect that the operator of an elevator in a public 
building is a common carrier were used in the sense that a similar degree of care 
is required of the owner or manager of an elevator as is exacted of common car- 
riers. 

[4] We conclude that the elevator in question was not a conveyance operated 
by a common carrier and that the accident in question did not fall within the 
terms of the policy, and that the judgment should be reversed. — 

We do not consider it necessary to decide the remaining points presented on 
this appeal. 

The judgment is reversed. 

We concur: Sturtevant, J.; Nourse, J. 

METROPOLITAN LIFE INS. CO. v. STANLEY. 
Court of Appeals of Kentucky. May 15, 1928. 
Southwestern Reporter (2d) 682. 

2. INSURANCE—INSTRUCTION PERMITTING DISABILITY PAYMENTS 
WHILE INSURED WAS DISABLED FROM ACCIDENT AND PAR- 
TIAL DISABILITY WHILE UNABLE TO PERFORM IMPORTANT 
DAILY DUTIES OF OCCUPATION HELD NOT ERRONEOUS. 

In action on accident policy for temporary total and temporary partial dis- 
ability, instruction permitting jury to award weekly sum for total disability during 
such period as they believed from the evidence plaintiff was wholly and contin- 
uously disabled from performing any duty pertaining to his occupation, resulting 
directly and independently from the accident, and allowing partial disability if 
plaintiff was continuously disabled from performing one or more important daily 
duties of his occupation, held not substantially erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 
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6. INSURANCE—VERDICT FOR 13 WEEKS TOTAL, AND 14 WEEKS PAR- 
TIAL, DISABILITY, HELD NOT AGAINST EVIDENCE IN ACTION 
ON ACCIDENT POLICY FOR INJURIES TO LEG RESULTING IN 
VARICOSE VEINS. 

Verdict allowing $500 recovery to housebuilder for 13 weeks total, and 14 
weeks partial, disability for injury resulting from fall and development of varicose 
veins in plaintiff’s leg, held not against evidence in action on accident policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Kenton County. 


Action by W. S. Stanley against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Rouse & Price, of Covington, for appellant. 
E. R. Rivard, of Covington, for appellee. 


Hosson, C. W. S. Stanley held an accident insurance policy issued by the Met- 
ropolitan Life Insurance Company. While the policy was in force he fell from an 
automobile, suffering a cut over the eye, bruises about the head and shoulder, and 
the skin was torn on his leg from above the knee to the ankle. He was unconscious 
for five hours; he was in bed about a week. In that time varicose veins developed 
in his leg. He brought this suit against the company charging that he was totally 
disabled for 26 weeks and that he was partially disabled for 26 weeks longer. By 
the terms of the policy the company agreed to pay him $25 a week for! not exceed- 
ing 20 weeks total disability and $12.50 a week for not: exceeding 26 weeks partial 
disability immediately following the total disability by reason of an accident. The 
issues were made up and on final hearing the jury returned a verdict in favor of the 
plaintiff for $325 total disability and $175 partial disability, making $500 in all. The 
court refused a new trial. The defendant appeals. 


[1] On the trial of the case, over the defendant’s objection, the plaintiff was 
allowed to exhibit his leg to the jury. It is insisted that this only served to create 
a sympathy for him. But the condition in which his leg was left was some evi- 
dence of the extent of his injury and how long it should have reasonably disabled 
him. In this character of case the defendant usually insists on the injured part being 
shown the jury, and not unfrequently, when one leg is shown, demands that the 
other leg should be shown with very potent effect before the jury. In such cases 
the evidence is competent as the physical facts often throw much light on the 
credibility of the testimony. Newport News & M. V. R. Co. v. Carroll, 31 S. W. 
132, 17 Ky. Law Rep. 374; Davis v. Antol, 212 Ky. 149, 278 S. W. 573. 

[2] The court instructed the jury, in substance, that they should find for the 
plaintiff such a sum computed at $25 a week during such period as they believed 
from the evidence he was wholly and continuously disabled from performing any 
and every duty pertaining to his occupation, resulting directly and independently of 
all other causes from the accident to him, not exceeding 20 weeks, or $500; also 
that, if they believed from the evidence that thereafter and immediately following 
such total disability he was continuously disabled from performing one or more im- 
portant daily duty or duties of his occupation as the direct result of the accident to 
him and independent of all other causes, then the jury should find for him such 
sum as such period of partial disability computed at $12.50 a week would produce 
in a neriod of 26 weeks. 

There was no substantial error in this instruction. It was conceded on the trial 
that plaintiff was totally disabled for at least one week and the only question was 
how long he was totally disabled. The defendant insisted that his disability after 
the first week was due to the varicose veins, and not to his injury. On the other 
hand, the testimony for him was to the effect that the injury produced the varicose 
veins. He was a healthy man up to the time of his injury. 

[3, 4] The defendant insists that the court should by a concrete instruction 
have told the jury that the plaintiff could not recover for disability by reason of 
the varicose veins unless these were the result of the injury. But it did not ask this 
instruction on the trial, and, under the evidence, this question was clearly submitted 
to the jury by the instruction which the court gave. The defendant also insists that 
the court should have by its instructions defined the words “important duty”; but it 
did not ask this on the trial, and there was, under the evidence, little necessity for 
a definition, for the plaintiff was a builder of houses, and all the proof was directed 
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to show that,-by reason of the condition of his leg, he could not get up on a house 
to direct the operation. 

[5, 6] It is also insisted that the plaintiff’s petition is insufficient, in that he 
failed to allege that the partial disability immediately followed the period of total 
disability. But there was no demurrer to the pleading. The answer denied that 
there was a partial disability for any time and the instructions of the court ex- 
pressly limited the jury to a partial disability immediately following the period of 
total disability. If there was any defect in the pleading it was cured by the answer, 
proof, and the verdict. Henry Clay Fire Ins. Co. v. Barkley, 160 Ky. 153, 169 S. 
W. 747; General Accident, etc., Corporation v. Stratton, 165 Ky. 754, 178 S. W. 
1060; L. & N. R. R. Co. v. Dixon, 176 Ky. 569, 195 S. W. 1099; Blake v. Clarke, 217 
Ky. 340, 289 S. W. 287; Begley v. Allen, 217 Ky. 231, 289 S. W. 257. The verdict 
of the jury is not against the weight of the evidence and cannot be disturbed on the 
facts. Hartford Accident Co. v. Davis 184 Ky. 487, 210 S. W. 950. 

Judgment affirmed. 


COLYER et al. v. NORTH AMERICAN ACC. INS. CO. 
Supreme Court, Chenango County. August 23, 1928. 
230 New York Supplement 473. 

3. INSURANCE—ACCIDENT POLICY SHOULD BE LIBERALLY CON- 
STRUED IN FAVOR OF INSURED, AND STRICTLY AGAINST COM- 
PANY WHICH PREPARED IT. 

Accident insurance policy should be liberally construed in favor of policy 
holder, and strictly construed against the company which prepared it. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


6. INSURANCE—MOTORCYCLE HELD NOT AN “AUTOMOBILE,” WITH- 

IN ACCIDENT INSURANCE POLICY. 

A motorcycle held not an “automobile,” within accident insurance policy cover- 
ing loss of insured’s life by accidental means by the wrecking or disablement of a 
private automobile “in” which insured is riding or driving or being accidentally 
thrown from such automobile, in view of use of the preposition “in,” instead of 
“on,” in view of Highway Law, Acts 11 and 11-A. 

(Fon other cases, see Insurance, Dec. Dig. § 452.) 


Action by Delbert B. Colyer and another, as administrators of Merton Colyer, 
deceased, against the North American Accident Insurance Company, on death claim 
under accident insurance policy. Judgment for defendant. 

Ward N. Truesdell, of Norwich, for plaintiffs. 

Hubert L. Brown, of Norwich, for defendant. 

Senn, J. On September 19, 1927, while plaintiff’s intestate, Merton Colver, was 
riding his motorcycle, he collided with an automobile and was killed.At that time 
there was in force a policy of accident insurance issued to him by the defendant, in 
which it was, among other things, agreed that if he, the insured, should suffer loss 
of life by accidental means during the term of the policy, “by the wrecking or dis- 
ablement of * * * a private automobile in which insured is riding or driving, 
or by being accidentally thrown from such * * * automobile,” the defendant 
would pay the sum of $1,000. 

The only question in dispute is whether a motorcycle is an automobile, within 
the legal meaning and scope of the policy. From the briefs of counsel, and so far 
as I have been able to investigate, the question involved has not been passed by the 
courts of this state. 

Plaintiff's counsel quotes from the Century Dictionary and Encyclopedia under 
“automobiles” in part as follows: 

“A self-moving vehicle designed to travel on common roads; specifically a 
wheeled vehicle for use on roads without rails, which carries in itself a mechanical 
motor, with its source of power. * * * The number of wheels may be two 
(bicycle), three (tricycle), four, or more. Those with four wheels (the common- 
est form) are built for nearly every variety of purpos¢ of ordinary vehicles, such 
as carriages, and cabs for two or more persons.” 

And from Webster’s Dictionary: 

“An automobile vehicle or mechanism: A self-propelled vehicle suitable for use 
on a street or roadway. * * * Automobiles are commonly called motor cars. 
Automobile (a)—containing means of propulsion within itself; self-propelling; as 
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automobile torpedo or car. * * * In the Motor Car Act (3 Ed. VIII, c. 36) 
the term ‘motor car’ includes also motorcycle.” 

Quotation is also made from Huddy on Automobiles and other text-books to 
the effect that “automobile” is the generic name of all forms of self-propelled 
vehicles for use on a highway. . 

[1] If we are to confine ourselves to the meaning ascribed to the term by 
lexicographers, and considering the world in its derivative sense, viz. self-propelled, 
or self-moving, we would naturally include motorcycles in the general designation 
of automobiles. But lexicographers cannot make law. Like expert witnesses, their 
opinion may and should aid, but cannot control, where the legal interpretation of a 
term is involved. 

In Salo, as administrator, v. North American Accident Insurance Co. (a Massa- 
chusetts case) 257 Mass. 303, 153 N. E. 557, it was held by the appellate court that 
a motorcycle is not a “motor-driven car,” within the meaning of those words used 
in a policy of accident insurance. That was under a statute which defined an au- 
tomobile to be “any motor vehicle except a motorcycle.” The court, among other 
things, said: 

“The statute makes a clear distinction between an automobile (which manifestly 
is a ‘motor-driven car,’ as used in the policy) and a motorcycle. The word ‘car’ is 
ordinarily used in speaking of an automobile. It is a common expression describ- 
ing an automobile. It is a matter of common knowledge that in ordinary conversa- 
tion a motorcycle is not referred to as a car, but is spoken of as a motorcyle. The 
difference in the mechanical construction of automobiles and motorcycles does not 
indicate that a common designation would naturally apply to both.” 

The court also calls attention to a clause, in that respect precisely similar to the 
policy in this case, which relates to an injury sustained ‘by the wrecking or disable- 
ment of a railroad [passenger] car or passenger steamship or steamboat ‘in or on’ 
which [the insured] is traveling,” etc., and comparing this with the clause in that 
policy as to riding in an automobile, states that this indicates that a distinction was 
intended to be made between the prepositions “in” and “on”; that the insured did 
not ride in his motorcycle; he rode on it. 

In Laporte v. North Am. Acc. Ins. Co., 161 La. 933, 109 So. 767, 48 A. L. R. 
1086, a Louisiana case, the appellate court, in construing a somewhat similar policy, 
held that motorcycle was not a motor-driven car within the meaning of the 
policy. 

[2] It is matter of common knowledge, of which the courts must take judicial 
notice, that the word “automobile” means one thing, and the word “motorcycle” 
means something essentially different. This difference has been recognized by the 
Legislature of the state of New York in the enactment of separate laws for the 
licensing, control, and operation of motor vehicles (commonly known as automo- 
biles) and motorcycles. It has separately defined them, and the regulations, 
rights, and liabilities differ in material ways. See Highway Law, article 11 and 
article 11-A. 

[3] It is urged by plaintiff’s counsel that the policy, having been drawn by the 
defendant, should be liberally construed in favor of the policy holder, and strictly 
construed against the company which prepared it, citing Mulvihill v. Commerical 
Casualty Ins. Co., 221 App. Div. 494, 224 N. Y. S. 644. That is, of course, the law, 
and has been uniformly so held. In Silverstein v. Commerical Casualty Ins. Co., 
237 N. Y. 391, 143 N. E. 231, 35 A. L. R. 32, it was held (three judges dissenting), 
that, where an accident policy provided that it did not cover “injuries received 
while riding a motorcycle,” a passenger, injured while riding in a side car attached 
to a motorcycle, was not within the reservation, and could recover; that to ride a 
motorcycle in the sense stated in the policy means to actively direct and control it. 
This is a strong case for strict interpretation against the insurer, where there is an 
ambiguity. 

[4] Here, however, the words are not ambiguous, and we cannot write some- 
thing into the policy which is not there. To do so would be especially violent, in 
view of the fact, also a matter of common knowledge, that the motorcycle has 
greater probabilities of danger, especially to the rider, than the automobile. Had the 
word “automobile” been followed by some general clause, such as “or other similar 
vehicle,” it may be that the ejusdem generis rule would not have prevented the in- 
clusion of motorcycles. That, however, is purely academic. 

[5] It is a well-settled rule of construction and interpretation, too familiar to 
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require the citation of authorities, that words in a document are to be taken in 
their commonly understood sense, and in case of doubt, the intent with which they 
are used is to be considered. , 

[6] There are two things in connection with this policy which point, only 
slightly, perhaps, to an intent not to insure against the kind of accident on which 
this action is based. One is the use of the preposition “in,” instead of “on,” as 
pointed out in Salo v. Insurance Co., supra, It is quité generally understood that 
people ride in automobiles and on motorcycles. The other is the low price of the 
policy ($1), which suggests the probability that the insurer would want to limit 
its liability rather than to extend it to risks more hazardous than those specified. 

It has been suggested, with some reason, that, if the insurer did not intend to 
include motorcycles under the designation of automobiles, it should in fairness 
have so stated. It would probably have been better business ethics to have done 
this. Still the policy is as plain in its terms as most policies of insurance. I feel 
that a reasonably prudent person, owning a motorcycle, casually reading the policy, 
would at once see that it did not cover the kind of risk he would naturally want to 
insure against. 

For the reasons stated, I hold that the world “automobile,” as used in the policy 
in suit, does not mean or include “motorcycle,” and that the complaint must be dis- 
missed, with costs. 

Findings and judgment to that effect may be submitted. 


ORDER OF UNITED COMMERICAL TRAVELERS 
OF AMERICA v. ETCHEN. 
Court of Appeals of Ohio, Franklin County. March 22, 1928. 
162 Northeastern Reporter 636. 

1. INSURANCE—PROVISION OF BENEFIT CERTIFICATE REQUIRING 
SUIT WITHIN. SIX MONTHS AFTER DISALLOWANCE OF CLAIM 
HELD UNENFORCEABLE AGAINST BENEFICIARY MENTALLY 
INCOMPETENT DURING PERIOD OF LIMITATION. 

A provision in.a fraternal beneficiary certificate of insurance which provides 
that suits at law or in equity can only be brought within six months after the claim 
is disallowed by the supreme executive committee is not enforceable, where the evi- 
dence shows that the beneficiary, during practically all of the six-month limitation, 
was irrational, and mentally incompetent to transact business. 

(For other cases, see Insurance, Dec. Dig. § 622[4].) 

2. INSURANCE—BENEFICIARIES COULD RECOVER UNDER ACCIDENT 
POLICY, WHERE EVIDENCE SHOWED CASUALTY. CAUSING IN- 
JURIES WHICH COULD HAVE CAUSED DEATH, THOUGH INSUR- 
ED MIGHT HAVE BEEN SUFFERING FROM ANEURISM; WHETHER 
INSURED DIED FORM ANEURISM OR INJURY IN AUTOMOBILE 
ACCIDENT HELD FOR JURY. 

The fact that the insured might have been suffering from an aneurism on the 
arch of the aorta does not prevent recovery by the beneficiary under the terms of the 
policy, where the evidence also shows that the insured met with a casualty causing 
serious injuries which left visible marks of violence on his head, which injuries 
were of such a nature as could have caused death. Under the circumstances dis- 
closed by the record, the cause of the insured’s death became a question for the 
determination of the jury. 

(For other cases, see Insurance, Dec. Dig. § 466, 668[11].) 

Action by Gertrude Howard Etchen against the Order of United Commerical 
Travelers of America. Judgment for plaintiff, and defendant brings error. Affirmed. 
—[By Editorial Staff.] 

FE. W. Dillon and Ralph E. Weaver, both of Columbus, for plaintiff in error. 

Hugh Huntington, Frank M. Raymond, and John A. Millener, all of Columbus, 
for defendant in error. 

Kunk te, J. Defendant in error was the wife of William J. Etchen, who be- 
came an insured member of the Order of United Commercial Travelers of America 
July 13, 1916, and was the holder of Certificate No. 129013, which insured him from 
disability, loss of time, or death due to accidental means, alone and independent of 
all other causes. 

It appears from the record in this case that the insured was driving his automo- 
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bile west on West Fifth avenue in the city of Columbus on the night of January 
23, 1926; that his automobile was seen to suddenly turn from the north to the south 
curb, strike the south curb, and then turn diagonally across the street over the 
north curb; that the machine was found shortly afterward with a front end thereof 
against a billboard some 60 feet from the said north curb, and that the automobile 
re aane had struck the billboard with sufficient force to break a 2x6 railing on the 
billboard. 


When the automobile was discovered, the said William J. Etchen was found 
unconscious and lying across the steering wheel of the automobile, with blood flowing 
from a wound in his head and from the nose and mouth. A few minutes after he 


was so discovered one witness testified that he felt his pulse, and noted three pulse 
beats. 


A post mortem examination was held in which it was disclosed that the deced- 
ent was suffering from an aneurism on the arch of the aorta. 


[2] There was evidence tending to support the claim of the defendant in error 
that the death of William J. Etchen was due to an accident. The plaintiff in error 
claims that the aneurism was the real cause of the death of said William J. 
Etchen. The controversey as to the cause of death of the decedent was submitted 
to the jury, with the result that the jury found in favor of the plaintiff below. 


We have carefully read the record in this case, and, as counsel are thoroughly 
familiar with same, we will not undertake to quote thereform in detail, but will 
merely announce the conclusion at which we have arrived after a consideration of 
the entire record. 


We think there are facts and circumstances disclosed by the record from which 
the jury could have reached the conclusion that the death of the said William J. 
Etchen was due solely to an accident. 


Without attempting to discuss the authorities in detail which have been cited 
in the briefs of counsel for both plaintiff in error and defendant in error, we are 
of opinion, from a consideration of the same, that the controlling features in U. S. 
Casualty Co. v. Thrush, 21 Ohio App. 129, 152 N. E. 796; Rheinheimier v. A®tna 
Life Ins. Co., 77 Ohio St. 560, 83 N. E. 491, 15 L. R. A. (N. S.) 245, and in the 
recent decision of this court in the case of Kentucky Central Life & Accident 
Insurance Co. v. Walton, pending in the Court of Appeals of Clark county, in 
which case of Supreme Court recently overruled a motion to certify, support the 
right of defendant in error to recover upon the policy in question. 


Counsel for plaintiff in error have called especial attention to the case of 
Railway Mail Ass’n v. Weir, 24 Ohio App. 5, 156 N. E. 921, decided February 8, 
1927. In that case there were no visible marks upon the body of the decedent in- 
dicating an accident, and therefore it was found that the death of Weir was due 
solely to the heart disease from which he was shown to be suffering. The Weir 
Case is therefore distinguishable, for in the case at bar there were marks upon the 
body showing some accident. 


[1] Counsel for plaintiff in error also claim that defendant in error is not en- 
titled to recover, because her suit was not commenced within six months after her 
claim was disallowed by the supreme executive committee of plaintiff in error. The 
claim was disallowed by the supreme executive committee on March 15, 1926, and a 
letter so advising defendant in error was written by plaintiff in error under date of 
March 17, 1926. This suit was commenced the 4th day of March, 1927. The policy 
of insurance contains the following provision: 7 


“No suit or proceedings, either at law or equity, shall be brought to recover 
any benefits under this article after six months from the date the claim for said 
benefits is disallowed by the supreme executive committee.” 


It appears that, almost immediately after-the rejection of the claim, the defend- 
ant in error became sick and mentally incompetent to transact business. This condi- 
tion continued for a considerable time, and it was only by special care on her part 
that she finally recovered. We think the principles announced in the case of Em- 
ployers’ Liability Assurance Corp. v. Roehm, 99 Ohio St. 343, 124 N. E. 223,7 A. L. 
R. 182, and other cases cited, entitled defendant in error to begin her proceedings 
as soon as the disability disclosed by the record was removed. 


We have considered all of the errors urged by counsel for plaintiff in error in 
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their brief, but, finding no error in the record which we consider prejudicial to 
plaintiff in error, the judgment of the lower court will be affirmed. 

Judgment affirmed. 

Ferneding and Allread, JJ., concur. 


NATIONAL LIFE INS. CO v. PATRICK. 
Court of Appeals of Ohio, Cuyahoga County. Dec. 5, 1927. 
162 Northeastern Reporter 680. 

1. INSURANCE—“ACCIDENT,” WITHIN ACCIDENT POLICY, IS UNEX- 
PECTED HAPPENING FROM UNKNOWN CAUSE WITHOUT 
AGENT’S DESIGN. 

An “accident,” within the terms of an accident insurance policy, is an event 
proceeding from an unknown cause, or an unexpected happening without design 
by 2gent and not in regular course of things. 

(For other cases, see Insurance, Dec. Dig. § 449.) 


2. INSURANCE—FREEZING OF FINGERS WHILE UNLOADING COAL 
DURING BLIZZARD HELD “ACCIDENTAL,” WITHIN ACCIDENT 
POLICY, 

Freezing of fingers while unloading coal during blizzard held accidental, 
within accident insurance policy, in absence of evidence of any reason for believ- 
ing that fingers would freeze to point necessitating amputation merely because 
of cold weather, or that insured failed to care for himself as much as possible 
while performing such work. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


3. INSURANCE—ACCIDENT POLICY PROVISO THAT INJURIES RE- 
QUIRE SURGICAL ATTENDANCE EVERY WEEK HELD NOT TO 
DEFEAT RECOVERY FOR AMPUTATION OF FROZEN FINGERS. 

On freezing fingers to point necessitating amputation of parts of all of them 
except one thumb while unloading coal during blizzard held entitled to recover 
under accident insurance policy, notwithstanding proviso that injuries be such as 
to require and receive physician’s or surgeon’s attendance at least once in each 
seven days, in absence of any question of good faith or extent of injuries; such 
clause being unreasonable as making recovery dependent on surgical attendance 
after fingers healed. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Action by George Patrick against the National Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. -Affirmed.—[By Editorial 
Staff.] 

H. E. Elliott, of Cleveland, for plaintiff in error. 

S. B. Fitzsimmons, of Cleveland, for defendant in error. 

SuLLIVAN, P. J. This cause is here on error from the court of common pleas 
of Cuyahoga county, and it is sought to reverse the judgment rendered there in 
favor of the plaintiff, George Patrick, and against the defendant, the National 
Life Insurance Company. 

The plaintiff had a policy of insurance with the defendant issued May 22, 
1923, and on January 5, 1924, while the policy was in effect, while working for 
the Albright Coal Company, hauling coal, and while attempting to make a delivery 
of the same, the wagon wheels sank into the mud, as the ground was not 
sufficiently frozen to support the wheels on the surface, although there was a 
blizzard and the weather was cold. He proceeded to unload two tons of coal, 
consuming about an hour and a half of time, and he discovered, as the unloading 
was about completed, that the fingers of one of his hands were frozen stiff, 
and thereupon he went into a store and had them treated by the administering 
of coal oil. On January 10, 1924, parts of all his fingers and thumb of the right 
hand, and parts of all his fingers of the left hand, excepting the thumb, were 
— by a surgeon, by reason of their freezing while doing the work herein 
note 

The final proofs of claim were dated April 8, 1924, and April 4 was given as 
the date of the last treatment by the surgeon, although it appears that a nurse 
gave some electrical treatment up as late as April 17, and also on May 17. There 
was no further proof of claim filed after April 8, 1924. 
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The present suit is based upon a claim for compensation under the policy 
for the month of June, 1924, and subsequent months. 

The plaintiff rested after establishing the above facts. The defendant then 
moved for a directed verdict in favor of the defendant, and this motion was 
overruled. The defendant rested and renewed its motion, which was again 
overruled, whereupon the court, on its own motion, directed a verdict in favor of 
the plaintiff for $385, which was the amount claimed in the petition for the 
month of June, 1924, and subsequent months. 

Error is charged because of the directing of this verdict, and two reasons are 
given: 

First. That the facts do not establish an accidental freezing. 

Second. That under paragraph A of the policy and the admitted facts no 
liability arises. 

Paragraph A is as follows: 

“Total Accident Disability—A.” 

“At the rate of $35 per month for the period not exceeding 5 consecutive 
years, that bodily injuries effected during the life of this policy solely through 
external, violent, and accidental means shall, directly and independently of all 
other causes, wholly and continuously from date of accident, disable and prevent 
the insured from performing every duty pertaining to his business or occupation 
and require and receive at least once in each 7 days the attendance of a legally 
qualified physician or surgeon, but shall not result in any of the losses mentioned 
in paragraph ‘C.’” 

After the accident one suit was commenced to recover for the period which 
had expired from the date of the accident to the time of filing the lawsuit, and 
there was a recovery had in said action for the plaintiff, and later the present 
suit was filed for the period from June, 1924, to April, 1925, at the rate of $35 
per month, and a recovery was had upon the directed verdict as herein noted. 

[1] The first claim is that the freezing of the fingers was not. accidental. 
This court has heretofore defined what an “accident” is under the terms of an 
insurance policy, and it again cites the following definitions: 

“Accident is defined by Worcester to be an event proceeding from an un- 
known cause or happening without the design of the agent; an unforeseen event; 
incident; casualty; chance;” so that death is accidental where the injury was 
not designed nor the danger known. Burkhard vy. Travelers’ Ins. Co., 102 Pa. 
262, 268, 48 Am. Rep. 205. 

“Accidental signifies ‘Happening by chance or unexpectedly; taking place 
not according to the usual course of things; casual; fortuitous. We speak of a 
thing as accidental when it falls to us as by chance and not in the regular 
course of things; as an accidental meeting, an accidental advantage,” etc. North 
American Life & Accident Ins. Co. v. Burroughs, 69 Pa. (19 P. F. Smith), 43, 
51, 8 Am. Rep. 212. 

An accident is “‘an event happening without the concurrence of the will of 
the person by whose agency it was caused;’ ‘any event that takes place without 
one’s foresight or expectation;’ ‘anything occurring unexpectedly, or without 
known or assignable cause;’ * * * ‘that which happens without one’s direct 
intention.’ * * * The opposite of accident is design, volition, intent.” A®tna Life 
Ins. Co. v. Vandecar, 86 F. 282, 285, 30 C. C. A. 48. 

The word “accident” in its popular meaning means “a casualty—something 
out of the usual course of events, and which happens suddenly and unexpectedly, 
and without any design on the part of the person injured.” Richards v. 
Travelers’ Ins. Co., 89 Cal. 170, 26 P. 762, 23 Am. St. Rep. 455. 

“ ‘Accidental’ is that which happens without design or expectation.” Williams 
v. United States Mutual Accident Association, 60 Hun, 580, 14 N. Y. S. 728. 


[2] From these definitions it is our holding that under the facts in the 
case the injury was due to accidental means. Had the plaintiff’s fingers come 
in contact with a hot iron without any volition and in an unusual and unexpected 
manner, there would be no question that the injury resulted from an accidental 
means. Because the injury arose from a freezing atmosphere, the disastrous 
result of which was unusual and unexpected, the cause of the injury was no 
less an accident. In one case it is heat, and in the other it is cold, and from the 
evidence in the case it appears that there was no reason for plaintiff believing that 
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his fingers would freeze to the point where amputation was necessary, simply 
because the weather was cold. There is no evidence that he was reckless in 
caring for himself as much as was possible while he was performing his work 
in the freezing cold weather. Hence we think, under the record, that the injury 
resulted from accidental means. It further appears, referring again to paragraph 
A of the policy, that the result of the accident disabled and prevented the insured 
from performing every duty pertaining to his business or occupation, which was 
that of a driver of a coal wagon and a heaver of coal. 

[3] It is claimed, however, that inasmuch as under paragraph A the injuries 
must be such as to require and receive at least once in each seven days the 
attendance of a legally qualified physician or surgeon, there is no liability and 
can be no recovery, because the evidence is silent as to that part of paragraph A 
just quoted, but, under the record, however, it appears that when the fingers of 
the hands healed there was no necessity for surgical attention every seven days. 
This clause is unreasonable because his recovery would depend, after the loss 
of his fingers, which disabled and prevented him from following his calling, upon 
his requiring and receiving surgical attendance every seven days, when it was 
not necessary. 

One of the purposes of this clause undoubtedly was to establish the good 
faith of the claim and the extent of the injuries, but there is here no question 
about the good faith, and no question about the extent of the injuries. Hence, 
it is our judgment, under the record in this particular case, that the plaintiff 
would be entitled to recover. One of the purposes, and perhaps the main pur- 
pose of this clause, was to gauge the extent of the injury and the honesty oi 
the claim, but, with the fingers amputated, there is no question as to the extent 
of the injury or the honesty of the claim, and it would be futile to require surgical 
attention every seven days when there was no necessity, and it appears to us 
as absurd to claim that, even though there was no necessity for surgical attention, 
yet if the injury required and received surgical attention every seven days, then 
and thereupon the plaintiff could recover. 

Referring again to the question whether the injury was caused by an acci- 
dent, we add that unquestionably all cases of freezing are not necessarily acci- 
dents. If the insured had imperiled himself in weather that was unusually cold 
or extremely severe and to the extent that its severity would be sufficient notice 
of its danger, then it might be said, and could be said with reason, that the 
injury was not caused by an accident, but there is no such situation appearing 
in the present record, and it would be absurd so to claim, as one of the reasons 
that the wheel of the wagon sank was because of the unfrozen condition of the 
highway. From the labor to which apparently the plaintiff below was accustomed, 
he was inured to the weather, and had no reasonable ground for apprehending 
dangerous results by reason of the condition of the temperature as it existed 
on the day of the accident. We confine ourselves, in the determination of the 
issues in this case, to the record itself, and do not make a holding as to any other 
general facts or conditions not existing in the record. 

In the case of Commonwealth Casualty Co. of Philadelphia v. Wheeler, 13 
Ohio App. 140, it was held by the Court of Appeals for Richland county that, 
even where the temperature was 20 degrees below zero, under the facts in that 
case—not substantially dissimilar to those in the case at bar—that circnmstance 
did not preclude the insured from claiming death due to an accident under the 
terms of an accident policy. The syllabus thereof is as follows: 

“A foreman, while walking from the foctory to his home with the temperature 
20 degrees below zero, found that his face was frozen, and stopped at the home 
of his daughter, where he died a few minutes later. His physic’an testified that 
he was ‘frozen to death from exposure,’ and the record showed no antecedent 
physical injury. The company defended on the ground that even if it were truce 
that he died as a result of freezing, no l‘ability attached, for the reason that he 
voluntarily exposed himself to the cold, and his death, therefore, was not due 
to an accident. 5 es 

“Held: Thot upon reason and authority his death was due to ‘accident’ within 
the meaning of the policy.” 

Shields, J., who wrote the opinion in the case just cited, at page 148. quotes 
the following language, which we think applicable to the case at bar, from the 
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case of U. S. Mutual Accident Association vy. Barry, 131 U. S. 100, 9 S. Ct. 755, 
33 L. Ed. 60: 

“That the term ‘accidental’ was used in the policy in its ordinary, popular 
sense, as meaning ‘happening by chance, unexpectedly taking place, not accord- 
ing to the usual course of things, or not as expected;’ that if a result is such 
as follows from ordinary means, voluntarily employed, in a not unusual or 
unexpected way, it cannot be called a result effected by accidental means; but 
that if, in the act which precedes the injury, something unforeseen, unexpected, 
unusual, occurs which produces the injury, then the injury has resulted through 
accidental means.’ 

On page 153 of the Commonwealth Case, the case of Gallagher v. Fidelity & 
Casualty Company, 163 App. Div. 556, 148 N. Y. S. 1016, is cited. The policy 
under construction there, among other things, had incorporated sunstroke and 
freezing in the insurance clause of the policy, and the company admitted that 
the insured suffered a sunstroke, but argued that he had exposed himself volun- 
tarily, and that, therefore, the death was not due to accidental means within the 
terms of the policy. The Appellate Division of the Supreme Court held as 
follows, as quoted in the Commonwealth Casualty Company Case, supra: 

“An accident policy, insuring against bodily injury from accidental means, 
provided that sunstroke, suffered through accidental means, should be deemed 
bodily injuries. Insured, after being exposed to the sun’s rays in the necessary 
conduct of his business, suffered a ‘sunstroke’ which is defined as an inflammatory 
disease of the brain, brought on by exposure to the too intense heat of the sun’s 
rays, or to overheated air. Held, that as insured while intending to be in the 
sun did not intend to produce a sunstroke, the sunstroke was an ‘accident’ which 
is an event that takes place withouc one’s foresight or expectation, and hence 
was within the policy, being produced by ‘accidental means’ which are agencies 
that produce effects that are not their natural and probable consequence; the 
requir) ‘it that the sunstroke be produced by accidental means not requiring 
an accident to precede the sunstroke.” 

Able counsel for plaintiff in error cites 45 Insurance Law Journal, p. 71, and 
we read in that authority this language from Lenarick v. National Casualty Co., 
by the Minnesota district court, which decided said case as follows: 

“But, that if, in the act which precedes the injury, something unforeseen, 
unexpected, unusual occurs which | produces the injury, then the injury has 
resulted through accidental means.’ 

Thus we think that under the aud’ in this case this authority supports the 
position of the court. 

This is the view we take of this case, and hence the judgment of the lower 
court is hereby affirmed. 

Judgment affirmed. 

Levine and Vickery, JJ., concur. 


McFARLAND v. MASSACHUSETTS BONDING & INS. CO. 
Supreme Court of Tennessee. July 14, 1928. 
8 Southwestern Reporter (2d) 369. 

1. INSURANCE—TO RECOVER BENEFITS UNDER POLICY INSURING 
AGAINST DISABILITY FROM INJURY BY ACCIDENTAL MEANS, 
MEANS MUST BE ACCIDENTAL. 

To recover benefits under accident policy insuring against disability resulting 
from bodily injury sustained through external, violent, and accidental means, 
means must be accidental. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


2. INSURANCE—BENEFITS MAY BE RECOVERED UNDER ACCIDENT 
POLICY, WHERE INFECTION WAS ACCIDENTAL, AND NOT MERELY 
UNEXPECTED RESULT OF INSURED’S VOLUNTARY ACT. 

Under policy insuring against disability resulting from bodily i injury sustained 
through external, violent, and accidental means, recovery may be had in case of 
infection, where infection was accidental, as distinguished from unexpected result 
of voluntary or intentional acts of insured. 


(For other cases, see Insurance, Dec. Dig. § 455.) 
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3. INSURANCE—BILL UNDER ACCIDENT POLICY FOR INJURY TO 
EYES BY GONOCOCCI GERMS, ALLEGING VIOLENT EXTERNAL 
INFECTION WITHOUT KNOWLEDGE, SUFFICIENTLY ALLEGED 
INJURY BY EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS, 
WITHOUT STATING TIME AND PLACE OF INJURY. 

Bill to recover benefits for injury to eyes affected with gonococci germs, 
under accident policy insuring against disability from bodily injury through 
external, violent, and accidental means, alleging that complainant is unable to 
state exact time and place where germs entered eyes, but that germs came 
from external source, that complainant had never been thus affected, and that 
entry was violent through tissues of eyes, was sufficient to allege injury to be 
accidental, without necessity of alleging exact time and place. 

(For other cases, see Insurance, Dec. Dig. § 635.) 


4. INSURANCE—RECOVERY UNDER ACCIDENT POLICY REQUIRES 
PROOF SHOWING INJURY OCCURRED AND WAS ACCIDENTAL, 
AND PROOF MAY BE MADE BY DEDUCTION FROM ESTABLISHED 
RESULTS. 

Under accident policy insuring against disability from bodily injury sustained 
through external, violent, and accidental means, circumstances showing that 
injury took place and was accidertal is requisite for recovery, and not proof of 
exact time and place of injury, and necessary proof may be made by reasonable 
deduction from established results. 

(For other cases, see Insurance, Dec. Dig. §§ 646[6], 665[5].) 


5. INSURANCE—PROOF OF INJURY THROUGH EXTERNAL, VIOLENT 
MEANS, NOT INTENTIONALLY INFLICTED, SUPPORTS RECOVERY 
UNDER POLICY, UNLESS RESULTING FROM INSURED’S VOLUN- 
TARY ACT. 

Under accident policy insuring against disability from bodily injury sustained 
through external, violent, and accidental means, proof that injury was sustained 
through external and violent means, and was not intentionally inflicted, is 
sufficient for recovery, unless it appears that injury was natural result of insured’s 
voluntary act. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


6. PLEADING—COURTS MAKE EVERY REASONABLE PRESUMPTION 

TO SUSTAIN BILL ASSAILED BY DEMURRER. 

Pleading by demurrer is not favored, and courts may make every reasonable 
presumption in favor of bill, when assailed by demurrer, and overrule demurrer, 
when there is possibility that suit may be sustained, though on different ground 
from that assumed; policy of court being to afford every complainant oppor- 
tunity to be heard on merits when equity appears in bill, though defectively stated. 

(For other cases, see Pleading, Dec. Dig. § 34[3].) 


Appeal from Chancery Court, Davidson County; James B. Newman, Judge. 

Suit by William Lewis McFarland against the Massachusetts Bonding & 
Insurance Company. Demurrer to the bill was sustained, and complainant 
appeals. Reversed,.and cause remanded, with directions. 

Walter Stokes, of Nashville, for appellant. 

McGugin, Evans & Cate, of Nashville, for appellee. 


CuamBuiss, J. This suit was brought to collect benefits under an accident 
policy insuring “against disability or death resulting directly, and independently 
of all other causes, from bodily injury sustained through external, violent, and 
accidental means, suicide, sane or insane, not included. A demurrer was sustained 
by the chancellor on the ground, in substance, the the bill failed to allege facts 
showing that the injury resulted from external, violent, and accidental means. 
The injury was to the eyes of complainant, into which it was alleged that 
gonococci germs had entered from some external source “with violence sufficient 
to impact themselves in the tissues of his eyes,” and, further, that the germs 
entered his eye “without his knowledge or consent”; that is, unintentionally. 

[1] Counsel in argument, and the chancellor in his opinion, correctly stress 
the distinction recognized by this court in Ramsey v. Fidelity & Cas. Co., 143 
Tenn. 42, 223 S. W. 841, 31 A. L. R. 651, between an injury sustained through 
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accidental means and one which is the natural result of an act in which the insured 
intentionally engages. That was a case of infection resulting after the pulling 
of a tooth, and, while the court recognized that infection resulting from an 
accidental wound is covered by the clause in question in an accident policy, 
plaintiff was denied recovery upon the ground that the pulling of the tooth was 
the voluntary act of the insured and that an injury is not produced by accidental 
means within the meaning of an accident policy where the injury is the natural 
result of an act, or acts, in which the insured intentionally engages, citing Stone 
v. Fidelity & Cas. Co., 133 Tenn. 673, 182 S. W. 252, L. R. A. 1916D, 536, Ann. 
Cas. 1917A, 86. Undoubtedly the rule is that the means must be accidental. 

[2] It may be here noted parenthetically that the authorities appear to sus- 
tain a recovery under the standard clause under consideration in cases of infec- 
tion similar to this, where the means—that is the infection—was accidental, as 
distinguished from being merely the unexpected result of voluntary or intentional 
acts of the insured. In Sullivan vy. Modern Brotherhood, 167 Mich. 524, 133 N. W. 
486, 42 L. R. A. (N. S.) 140,-Ann. Cas. 1913A, 1116, an eye was infected with 
‘gonococci germs by splashing water from a tub while washing clothes. Dent v. 
Railway Mail Ass’n (C. C.) 183 F. 480, was a case of injury to the hand from 
coming in contact with poison ivy. Omberg v. United States Mutual Accident 
Ass’n, 101 Ky. 303, 40 S. W. 909, 72 Am. St. Rep. 413, was a case, of blood 
poisoning resulting from the bite of an insect. Columbia Paperstock Co. v. 
Fidelity Co., 104 Mo. App. 157, 78 S. W. 320, was a cause in which kidney disease 
or dropsy caused by absorption of poison in handling infected rags or wall paper 
was held to be a recoverable injury. The recent typhoid germ case of Anna 
Christ v. Pacific Mutual Loan Ins. Co., 312 Ill. 525, 144 N. E. 161, is reported and 
annotated in 35 A. L. R. 730, and will: be found to contain an exhaustive review 
of the authorities. Other cases along similar lines are Fidelity & Cas. Co. v. 
Loewenstein, 97 F. 17, 38 C. C. A. 29; Fidelity & Cas. Co. v. Waterman, 161 
Ill. 632, 44 N. E. 283, 32 L. R. A. 654; Pickett v. Pacific Mutual Life Ins. Co., 
144 Pa. 79, 22 A. 871, 13 L. R. A. 661, 27 Am. St. Rep. 618; Travelers’ Insurance 
Co. v. Ayers, 217 Ill. 391, 75 N. FE. 506,2 L. R. A. (N. S.) 168. Also see 4 Cooley’s 
Briefs on Insurance, pp. 3161, 3162, and Welford’s Accident Insurance, a recent 
English work, at pages 182, 183, 294, 295, and 196. Many cases are cited in the 
notes. 

Now, proceeding upon this sound legal promise, that the means must be 
accidental, it was held below, and insisted for the defendant company here, that, 
because the bill admits ignorance of the “exact time when and the place where 
these germs entered his eyes,” the means are not alleged to have been accidental. 
Analyzed and summed up the contention is that, since liability exists only when 
the means are accidental, there can be no recovery without an allegation of 
facts as to the “time when and the place where these germs entered his eyes”; 
that otherwise the pleading is fatally defective in particularity. Conceding, as 
insisted, that the allegation made in terms that the injury was sustained “through 
external, violent, and accidental means, independently of all other causes,” is a 
conclusion of the pleader only, does the bill as a whole state a case? 


[3] Looking to the bill it appears that, while complainant frankly admits 
that he “is unable to state the exact time when and the place where these germs 
entered his eyes,” he avers (1) that they came from some external source, sup- 
porting this averment with the statement that he had never been afflicted with 
gonnorhea and had never before had such germs in his body; he also says (2) 
that the entry was violent, this being apparent from the fact of their impact in 
the tissues of the eye. The allegations essential to charge external and violent 
means are thus sufficiently made; and when in addition he charges that they 
entered his eyes “without his knowledge or conserit” he clearly negatives the con- 
clusion that the injury was intentionally inflicted. It was therefore alleged 
to be accidental, unless his inability to state the exact time and place is fatal. 
In cases of this character particularity in this regard is oftentimes impossible. 
One might make a journey of days by rail and at the end of the journey discover 
his eye to be inflamed and painful and find a cinder embedded therein. That 
he could not state the exact time or place would not be fatal to his demand under 
such a policy. Other illustrations could be given. Such germs are alleged and 
well known to be invisible to the naked eye. Neither the injured, nor any other 
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person could see them enter. This is true of similar germs of typhoid, erysipelas, 
and pneumonia, and often of infectious poisons, in which cases liability has been 
adjudged. See authorities above cited. 

[4, 5] Moreover, it is not proof of the exact time and place which is 
essential to the right of recovery, if while the policy was in force; it is requisite 
only that such circumstances be shown as will convince of the fact that the 
injury took place and accidentally. This proof may be by way of reasonable 
deduction from established results. When the injury is established and shown 
to have been through external and violent means, and it appears that it was 
not intentionally inflicted, the requirements of the contract of the policy are 
sufficiently met, unless it appears that it was the natural result of some voluntary 
act of the insured. Neither the language of the bill nor fair.deductions therefrom 
bring this case within the rule recognized in Ramsey v. Fidelity Co, supra, and 
other authorities cited by counsel to the same effect. That the entry of these 
germs was the natural result of some voluntary and intentional act of the insured 
is not only not alleged or fairly to be deduced, but is negatived by the character 
of the injury. ; 

[6] It will be borne in mind that we are disposing of a demurrer, a pleading 
not favored. 

“The courts make every reasonable presumption in favor of the bill when 
assailed by a demurrer; and if, vpon a critical examination of the facts stated 
in the bill, there is a possibility that the suit may be sustained, though upon a 
different ground from that assumed, a demurrer to the whole bill will be over- 
ruled, the policy of the courts being to give every complainant an opportunity to 
be heard on the merits of his case, when any equity whatever appears in his bill, 
although defectively stated.” Gibson’s Suits in Chancery, § 317. 

We are of opinion that the bill in this case meets the essential requirements 
as a pleading. In 3 Ency. P. & P. 355, under “Bill in Equity,” it is said: 

“A general charge or statement of a matter of fact is sufficient, and it is not 
necessary to charge minutely all the circumstances that may conduce to prove 
the general charge. These circumstances are properly matters of evidence.” 

The decree of the learned chancellor sustaining the demurrer must be 
reversed, and the cause remanded, without prejudice, of course, to the interposi- 
tion by answer and proof of the defense of nonaccidental means. 


KING v. STAMFORD MUTUAL LIFE INS. ASS’N et al. (No. 448.) 
Court of Civil Appeals of Texas. Eastland. May 18, 1928. 
Rehearing Denied July 13, 1928. 

8 Southwestern Reporter (2d) 560. 

2. INSURANCE—QUESTION WHETHER INSURED, SUING FOR ACCI- 
DENTAL INJURIES, SUFFERED PERMANENT DISABILITY, WAS 
FOR JURY, AND FINDING IN DEFENDANT’S FAVOR WAS NOT 
AGAINST EVIDENCE. 

In suit to recover on mutual benefit certificate for accidental injuries, question 
whether injuries resulted in total and permanent disability was for jury, and jury’s 
finding that plaintiff was not totally and permanently disabled was not against 
weight of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[5], 668[11].) 


Appeal from District Court, Jones County; W. R. Chapman, Judge. 

Suit by S. J. King against the Stamford Mutual Life Insurance Association and 
others, Judgment for defendants, and plaintiff appeals. Affirmed. 

A. J. Smith, of Anson, for appellant. 

Davenport & Hardwick, of Stamford, for appellees. 


FunpERBURK, J. S. J. King sued Stamford Mutual Life Insurance Association 
and certain individuals as officers and directors of the association to recover upon 
a mutual benefit certificate for accidental injuries. Under the contract, defendant 
was only liable for total and permanent disability caused by accident or disease be- 
fore the certificate holder had reached the age of 65 years. 

The jury, upon the question being submitted to them, found that plaintiff was 
not totally and permanently disabled, and judgment was accordingly rendered for 
the defendant, fram which plaintiff prosecutes this appeal. 
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[1, 2] For reversal of the judgment of the trial court, plaintiff asserts only 
two propositions, as follows: 

“First. It is the duty of the trial court to set aside the verdict of a jury where, 
in the opinion of such court, the verdict is without reasonable support in the evi- 
dence, and the failure of a trial court to exercise such discretion and set aside the 
verdict of a jury when the evidence is so overwhelming against the verdict of the 
jury constitutes error on the part of the trial court. 

“Second. In submitting a case to the jury upon special issues it is the duty of 
the trial court to give to the jury such explanations and definition of legal terms as 
shall be necessary to enable the jury to properly pass upon and render a verdict on 
such issues.” 

It is doubtful if appellant’s first proposition asserts either of the two reasons 
that would authorize us to reverse a judgment for the want of sufficient evidence 
to support it. One such reason is that there is no evidence, and the other that the 
verdict is so contrary to the great weight and overwhelming preponderance of the 
evidence as to be manifestly wrong. The proposition stated, if intended to do so, 
certainly does not clearly assert either ground. It rather assumes that the “verdict 
is without reasonable support in the evidence,” and asserts error in the refusal of 
the court. to set aside a verdict “when the evidence is so overwhelming against the 
verdict of the jury.” We will, however, treat the proposition as asserting error on 
the ground that the verdict is so contrary to the great weight and overwhelming 
preponderance of the evidence as to be manifestly wrong. There is certainly no 
room for a contention that there was no evidence whatever to support the verdict. 
We do not understand that it is contended that this is the case. Then we have only 
to inquire: Is there so great a preponderance and overwhelming weight of the evi- 
dence against the verdict as to show that it is manifestly wrong? Dr. Bunkley was 
shown to be a practicing physician of the requisite education and experience to en- 
able him to make an examination that, barring mistakes, of course, would determine 
the extent of plaintiff’s injuries. For aught that appears, he was disinterested. His 
opinion was admissible as evidence. According to his testimony, he made a thorough 
examination of plaintiff, the results of which were negative as showing permanent 
injuries. He gave it, as his opinion, that plaintiff had suffered no permanent dis- 
ability from his injury. We think it was for the jury to decide and we are not 
authorized to disturb their verdict. 

[3, 4] As to the second point appellant admits i in his brief that there was no re- 
quest made for a definition of the words “totally and permanently disabled.” No 
request was necessary if timely objection had been made to the failure or refusal 
of the court to define the terms. Robertson & Mueller v. Holden (Tex. Com. App.) 
1S. W. (2d) 570. But the record wholly fails to disclose that any exception was 
taken to the special issue submitted on the ground that it was not accompanied by 
an instruction defining the terms in question. In the absence of such objection, the 
matter could only be presented for our review in the way it is expressly admitted 
was not done. K. C., M. & O. Ry. Co. v. Oates (Tex. Civ. App.) 185 S. W. 1014. 

The judgment of the trial court must therefore be affirmed. 
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AUTOMOBILE 


EAGLE INDEMNITY CO. v. DIEHL. 
Circuit Court of Appeals, oo Circuit. June 11, 1928. 
4, 


oO. : 

27 Federal Reporter (2d) 76. 

1. INSURANCE—EVIDENCE SHOWED INSURED WAS INSOLVENT, SO 
THAT PLAINTIFF, HAVING JUDGMENT AGAINST INSURED FOR 
AUTOMOBILE INJURIES, COULD SUE INSURER. 

Evidence showing return of sheriff that he was unable to find any property be- 
longing to insured within county where insured had resided, and that county as- 
sessor had searched tax records and discovered no property assessed to insured, and 
that insured had removed to another state, and that he had nothing but salary, 
household effects, and automobile, held to show that insured was insolvent, so that 
plaintiff, having judgment against insured for damages for injuries caused by 
automobile, could maintain suit against insurer under terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


2. INSURANCE—PLAINTIFF, HAVING JUDGMENT AGAINST INSOL- 
VENT INSURED FOR INJURIES FROM AUTOMOBILE, COULD SUE 
INSURER DIRECTLY UNDER TERMS OF POLICY. 

Plaintiff, having judgment against insured, who was insolvent, for injuries 
caused by automobile, could maintain action directly against insurer under terms of 
policy, even though insurer took charge of defense in action against insured, and was 
bound by judgment, and plaintiff might have proceeded against insurer by garnish- 
ment. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


Appeal from the District Court of the United States for the District of Oregon. 

Action by Edna Diehl against the Eagle Indemnity Company. From a Judg- 
ment for plaintiff, defendant appeals. Affirmed. 

The appellee, as plaintiff, brought an action in the court below against the ap- 
pellant, alleging that prior thereto she had recovered in the court of the state of 
Oregon for Multnomah county a judgment against one Dorr in the sum of $7,000 
on account of personal injuries sustained by her through the negligence of said 
Dorr in operating his automobile; that at that time said Dorr held a policy of in- 
surance issued by the appellant against loss to any person on account of bodily in- 
juries sustained by accident by any automobile driven by him, not exceeding the 
sum of $10,000 to any one person in any one accident; and that in compliance with a 
provision of the policy to the effect that the appellant would defend any cause of 
action brought against the insured on account of an automobile accident, as pro- 
vided in the policy, and pay the costs of such defense, the appellant did defend and 
pay the cost of the defense in said action against the insured. 

The policy contained the following provision: “In the event of the bankruptcy 
or insolvency of the named insured, the company shall not be relieved of the pay- 
ment of such indemnity hereunder as would have been payable but for such bank- 
ruptcy or insolvency. If, because of such bankruptcy or insolvency, an execution 
against the named insured is returned unsatisfied in an action brought by the in- 
jured or his or her personal representatives in case death results from the accident, 

‘then an action may be maintained by the injured person or his or her personal re- 
presentative against the company under the terms of this policy for the amount of 
judgment in said action, not exceeding the amount of the policy.” _ 

On the trial before a jury the appellee recovered a judgment against the appel- 
lant for the amount sued for. 

E. L. McDougal, of Portland, Or., for appellant. 

Lord & Moulton and Floyd D. Moore, all of Portland, Or., for appellee. 

Before Gilbert, Rudkin, and Dietrich, Circuit Judges. 

Gripert, Circuit Judge (after stating the facts as above). [1] The only as- 
signment of error is that the court below denied the appellant’s motion for an in- 
structed verdict in its favor, which motion, it is contended, should have been granted 
for want of proof of the insolvency or bankruptcy of the insured. Upon that issue 
there was the proof of the return of the sheriff that he had been unable to find any 
property, personal or real, belonging to the insured within the county of Multnomah, 
state of Oregon, where the insured had resided, and evidence that the county as- 
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sessor had searched the tax records of the county and discovered no property as- 
sessed to the insured during the years 1926 and 1927, and it was shown that at the 
time of the trial in the court below the insured had removed from the state of Ore- 
gon to California. There was also evidence of a statement made by him that he 
had nothing but his salary as an automobile salesman, his household effects, and his 
automobile, which was agreed to be of comparatively small value. 

The appellant upon its part made no effort to show that the insured had assets 
out of which the judgment could have been satisfied. The above-quoted clause in the 
insurance contract was inserted in obedience to a statute of New York, which pro- 
vided that the insolvency or bankruptcy of the insured should not relieve the com- 
pany from payment. In Miller v. Union Indemnity Co., 209 App. Div. 455 204 N. 
Y. S. 730 it was held that the bankruptcy or insolvency of the insured, which should 
not release the company, meant only the inability of the insured to meet his financial 
obligations, and did not mean that he must have been adjudicated insolvent or 
bankrupt, and that the word “insolvency” must be given its usual broad meaning 
of general financial irresponsibility. Both the appellant and the appellee cite 
United States Fidelity & Guaranty Co. v. Williams, 148 Md. 289, 129 A. 660, in 
which the Court of Appeals of Maryland held that, where it is a controverted 
question, the sheriff’s return of nulla bona to a writ of execution on a judgment 
against the insured is insufficient alone to establish the latter’s insolvency or bank- 
ruptcy within the provision of a policy authorizing recovery by. an injured party. 

But in the case at bar, as. we have shown, the sheriff’s return was not the only 
evidence of the insolvency of the insured. And although the evidence does not ab- 
solutely demonstrate the inability of the insured to pay the judgment, it is sufficient, 
we think, to comply with the letter and spirit of the contract, based, as it was, upon 
a statute of New York, under the laws of which state the appellant is incorporated. 
In Merchants’ Liability Co. v. Smart, 267 U. S. 126, 131, 45 S. Ct. 320, 321, 69 L. 
Ed. 538, it was said of the New York statute: “It secures to the injured person the 
indemnity which his injurer has provided for himself in advance to avoid payment 
for the injury. But the clause becomes operative only in the event of the insol- 
vency or bankruptcy of the assured, when he can no longer use the indemnity to 
pay the injured person as he should. The title to the indemnity passes out of the 
bankrupt or insolvent person, and vests in him in whom the contract and the state 
law declares it should vest.” : 

[2, 3] Although it is based on no ruling of the court below, and upon no as- 
signment of error, the appellant advances the contention that the appellee’s remedy 
was by garnishment proceedings. Conceding it to be true that, in view of the ad- 
mitted fact that the appellant took charge of the defense in the action against the 
insured it was bound by the judgment in that action, and might have been proceed- 
ed against by garnishment (Paterson v. Adan, 119 Minn. 308, 138 N. W. 281, 48 L. 
R. A. [N. S.] 184), it is nevertheless true that the insurance contract created a di- 
rect obligation in favor of the appellee, upon which she might bring an action di- 
rectly against the appellant (Finkelberg v.‘Continental Casualty Co., 126 Wash. 543, 
219 P. 12; Malachowski v. Varro, 76 Cal. App. 207, 244 P. 936; Miano v. Empire 
Surety Co., 153 App. Div. 423, 138 N. Y. S. 475). It is also true that, if the appel- 
lant had the right to insist upon garnishment proceedings, it waived the right by its 
failure to assert it in the court below. 


The judgment is affirmed. 


EXPORT INS. CO. v. ROYSTER et al. (No. 107.) 
Supreme Court of Arkansas. July 9, 1928. 
8 Southwestern Reporter (2d) 468. 

1. INSURANCE—INSTRUCTION THAT PROOF OF DELIVERY OF AU- 
TOMOBILE TO GARAGE AND THAT CAR WAS MISSING ON RE- 
TURN THEREFOR WAS PRIMA FACIE EVIDENCE OF THEFT HELD 
ERRONEOUS, AS EXPRESSION OF OPINION. 

Instruction, in action on policy insuring automobile against theft, to effect that 
Proof that car was delivered to garage and missing when owner returned therefor 
constituted prima facie evidence of fact that it was stolen, held erroneous, in that in 
order to constitute larceny it was necessary to show an intent to convert property 
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to use of taker, and as being in effect an expression of opinion of trial judge as to 

weight to be given to certain proved facts. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 

2. INSURANCE—INSTRUCTION EXPRESSING OPINION OF TRIAL 
on AS TO WEIGHT TO BE GIVEN CERTAIN FACTS IS ERRON- 
EOUS. 

Instruction which in effect constitutes an expression of opinion of trial judge 
as to weight to be given to certain proved facts is erroneous, under Constitution. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 

Appeal from Circuit Court, Pulaski County; Richard M. Mann, Judge. 

Suit by L. E. Royster and others against the Export Insurance Company. 
Judgment for plaintiffs, and defendant appeals. Reversed and remanded for new 
trial. ‘ 

Appellees sued appellant to recover an amount alleged to be due upon a policy 
insuring an automobile against loss or damage by reason of theft. The suit was de- 
fended on the ground that the automobile had not sustained any damage by reason 
of theft. 

According to the testimony of L. E. Royster, he owned the car in question, but 
it had not been wholly paid for and, on the policy sued on, the Mercantile Accept- 
ance Company was a beneficiary to the extent of its interest in the car. On March 
18, 1926, Royster stored his automobile with the Smith Auto Livery Company of 
Little Rock, Ark. When he wen to get his car, it was not in the garage, and was 
found in the city of Little Rock badly damaged and almost worthless from a 
collision with some object. 

According to the testimony of other witnesses, the police department of the 
city of Little Rock was notified that an automobile had been wrecked at Ninth 
and Broadway streets in the city. They proceeded to the scene of the accident and 
found that an automobile had run into an iron pole that was set in concrete and 
that the car was pretty badly torn up. No one was in the car. The next morning 
the manager of the Smith Auto Livery Company brought a peg-legged negro to 
the municipal court and charged him with stealing an automobile. Finally, the 
negro was alléwed to plead guilty to driving a car without the owner's consent and 
to driving at a too high rate of speed. The charge against the negro was preferred 
against him on account of.driving the car in question when it smashed against 
the iron pole at Ninth and Broadway streets. The negro at the time was employed 
at the garage of the Smith Auto Livery Company. ae) ; 

The part of the insurance policy under which liability is claimed reads as 
follows : 

“Equipment Theft Exclusion Endorsement—It is a further condition of the 
policy that clause C of the perils insured against is hereby amended to read as fol- 
lows: ‘Theft, robbery or pilferage, excepting by any person or persons in the as- 
sured’s household or in the assured’s service or employment, whether the theft, 
robbery or pilferage occur during the hours of such service or employment or not, 
and excepting also the wrongful conversion, embezzlement or secretion by a 
mortgagor or vendee in possession under mortgage, conditional sale or lease 
agreement, and excepting in any case, other than in case of theft of the entire 
automobile described herein, the theft, robbery or pilferage of tools, repair 
equipment, motometers, extra tires and/or tubes and/or wheels and/or extra or 
ornamental fittings.” : 

The jury returned a verdict in favor of appellees, plaintiffs in the court below, 
in the sum of $987, and from the judgment rendered, appellant, defendant in the 
court below, has duly prosecuted an appeal to this court. 

Price Shofner, of Little Rock, for appellant. 


E. B. Dillon and Louis Tarlowski, both of Little Rock, for appellees. 

Hart, C. J. (after stating the facts as above). [1] Counsel for appellant as- 
sign as error the action of the court in instructing the jury as follows: 

“Now, gentlemen, when the plaintiff proves that his car was delivered to the 
garage, and that he went back for it, and that it was missing, without his 
knowledge or consent, then that would be prima facie evidence of the fact that 
the car was stolen.” 

We think counsel for appellant are correct in their contention. The policy in- 
sures the owner against loss or damage to the automobile by reason of theft, rob- 
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bery, or pilferage. Liability is claimed for loss suffered by reason of the auto- 
mobile being stolen by one of the servants of the Smith Auto Livery Company 
while it was stored in the garage of that company. There is nothing in the policy 
that indicates that the word “theft” was used in other than its legal signification. 

There is a conflict in the authorities as to whether or not, to constitute lar- 
ceny, it is necessary to show that there was an intent to convert the property to 
the use of the taker. On the one hand it is held that, to constitute the offense 
of larceny, it is not necessary that the taking should have been with an intent to 
appropriate the property to the use or benefit of the taker. The felonious intent 
consists in the purpose of depriving the owner of his property, and no benefit to 
the guilty agent may be sought, but only injury to the owner. On the other 
hand, this court has held in common with other courts that, to constitute larceny, 
there must be an intent to convert the property to the taker’s own use. Dove v. 
State, 37 Ark. 261. The reason for so holding has been tersely given by the Court 
of Appeals of Kentucky in Ford v. Commonwealth, 175 Ky. 126, 193 S. W. 1026, 
where the court said: 

“To constitute the crime of larceny, the intent with which the property was 
taken must be felonious. In the language of the common law, it must be done 
animo furnadi. To take property in the absence of an intention to steal, that is, 
an intention to convert the same to the use of the taker and permanently to deprive 
the owner thereof, is not larceny, though under proper conditions it may constitute 
a trespass.” 

The authorities on both sides of the question may be found annotated in 12 A. 
L. R. 804-809. In the case note reterred.. to, it is said that the weight of authority 
is against the view taken by this court in the Dove Case, but we can perceive no 
good reason for overruling the rule laid down in that case, for it seems to have 
been followed by the court ever since. At the least, it has not been expressly 
overruled, and our attention has not been called to any case where the doctrine 
there announced has been impliedly overruled. 

[2] Therefore we adhere to the rule announced in that case, and it necessarily 
follows that the instruction complained of was erroneous. Where to constitute lar- 
ceny the taking must have been with an intent to appropriate the same to the taker’s 
own use and benefit, an instruction which defines larceny merely as a taking with 
an intent to deprive the owner thereof is erroneous. Such is the effect of the in- 
struction complained of. Moreover, we think the instruction is erroneous because 
it in effect is an expression of the opinion of the trial judge as to the weight to 
be given to certain proved facts, and this, under our Constitution, can never be done. 

It is also earnestly insisted by counsel for appellant that the evidence is not 
legally sufficient to sustain the recovery. We cannot agree with counsel in this 
contention. While the jury might have found that the servant of the Smith Auto 
Livery Company took the car out of the garage for a drive and intended to re- 
turn it to the garage and was prevented from doing so because of the wreck of the 
car, still, on the other hand, the jury might have found that the servant intended 
to appropriate the car to his own use and was prevented from doing so because is 
was so badly wrecked when it collided with the iron pole at Ninth and Broadway 
Streets. 

Because the court erred in instructing the jury as above set forth, the judg- 
ment will be reversed, and the cause remanded for a new trial. 

Smith, J., concurs. 
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STATEN et al. v. GENERAL EXCHANGE INS. CORPORATION 
OF NEW YORK. (No. 18556.) 
Court of Appeals of Georgia, Division No. 2. July 13, 1928. 
144 Southwestern Reporter 53. 
(Syllabus by the Court.) 

1. INSURANCE—JUDGMENT OVERRULING GENERAL DEMURRER 
TO PETITION NOT EXCEPTED TO CONCLUSIVELY DETERMINE 
THAT CAUSE OF ACTION EXISTED; IF PLAINTIFF PROVES 
ALLEGATIONS WITHOUT DISPROVING RIGHT TO RECOVER, NON- 
SUIT IS IMPROPER, THOUGH PETITION FAILS TO STATE CASE; 
PROOF ON POLICY TO RECOVER LOSS BY THEFT OF AUTOMO- 
BILE BOUGHT BY PURCHASER AND FOR USE OF CONDITIONAL 
SELLER AND COMPANY ASSUMING CONDITIONAL CONTRACT 
HELD NOT DEFECTIVE AS TO PARTIES (CIV. CODE, 1910, § 5516). 
The judgment of the trial court overruling the general demurrer to the 

petition, not having been excepted to, became a conclusive determination that a 

cause of action and the right to sue existed in favor of the plaintiff. 

(a) “Even though a petition may not set out a cause of action, if the plain- 
tiff proves every fact charged, without at the same time disproving his right to 
recover by establishing the existence of other undisputed defensive facts which 
show that he is not entitled to a verdict, it is not proper to award a nonsuit.” 
Rountree v. Seaboard Air Line Ry. Co., 31 Ga. App. 231, 1120 S. E. 654. 

(b) There was in the present case no defect in the proof as to the parties, 
nor as to their respective interests in the subject-matter. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE—PROOF THAT CAR WAS STOLEN MADE PRIMA 
FACIE CASE FOR RECOVERY UNDER POLICY AND SHIFTED BUR- 
DEN OF EXCUSING LIABILITY ON INSURER; WHERE PLAINTIFF 
PROVED ALL MATERIAL ALLEGATIONS OF PETITION AGAINST 
INSURER AND EVIDENCE FAILED TO DISCLOSE DEFENSE, 
AWARD OF NONSUIT WAS ERROR. 

The general purpose of the policy of insurance sued on in this case was to 
insure the property against theft, and upon this point a prima facie case was 
made out merely by proof that the car was stolen, and the burden then shifted 
to the defendant to bring the case within any exception of the policy by reason 
of which Hability may have been denied. The plaintiff having made proof of all 
the material allegations of his petition, and no defense being disclosed by the 
evidence adduced, the court erred in granting a nonsuit. 

(For other cases, see Insurance, Dec. Dig. §§ 646[1], 665[4], 668[1].) 

Error from Superior Court, Whitfield County; C. C. Pittman, Judge. 

Suit by B. J. Staten and others against the General Exchange Insurance 
Corporation of New York. Judgment for defendant, and plaintiffs bring error. 
Reversed. 

M. C. Tarver, of Dalton, for plaintiffs in error. 

W. M. Sapp and W. E. Mann, both of Dalton, for defendant in error. 

Beit, J. B. J. Staten purchased and obtained possession of an automobile from 
Dalton Automobile & Machinery Company, paying only a part of the purchase 
money in cash and executing to the seller a conditional sale agreement, by the 
terms of which the title was to remain in the seller until the balance of the 
purchase money was paid in full. At the instance of some one, the General 
Exchange Insurance Corporation of New York issued a policy of insurance upon 
the automobile in which the following persons were named as the insured: The 
dealer, the purchaser, and General Motors Acceptance Corporation, “as their 
interests may appear.” Among the perils insured against were “theft, robbery, 
or pilferage, excepting by any person or persons in the assured’s household or 
in the assured’s service or employment, whether the theft, robbery, or pilferage 
occur during the hours of such service or not, and excepting also the wrongful 
conversion, embezzlement, or secretion by a mortgagor or vendee in possession 
under mortgage, conditional sale, or lease agreement, and excepting in any case, 
other than in the case of the theft of the entire automobile described herein, the 
theft, robbery, or pilferage of tools and repair equipment.” 
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[1] The purchaser, Mr. Staten, claiming that the property was stolen from 
him and that the circumstances of the theft were such as to render the insurer 
liable, brought a suit upon the policy for the alleged amount of the loss. In his 
petition as amended, he alleged that the balance of the purchase money amounted 
to $288.24, and that he brought the suit, not only in his own name, but for the 
use of Dalton Automobile & Machinery Company and of General Motors Accept- 
ance Corporation, as their interests might appear, the plaintiff not being informed 
“as to whether the lien aforesaid is the property of either of said corporations or 
of both of them,” but averring, “on information and belief, that it is the property 
of one or the other, and will take steps to have it produced under proper subpcena 
upon the trial of this case, so the rights of the respective parties to said contract 
of insurance may be ascertained.” The petition was demurred to generally and 
specially by the defendant insurer, and, while the demurrers were overruled, no 
exceptions were taken to that judgment. 

The case is here upon exceptions to a judgment of nonsuit. 

One of the contentions of counsel for the defendant is in relation to the 
question of who is entitled to sue in a case of this sort. Whether, as an original 
proposition, all persons who were named in the policy as the insured and who had 
or appeared to have an interest therein should have been parties plaintiff in the 
action, and whether, if this were necessary, the requirement was met in this 
case, are questions which in our view of the case are not presented for decision 
at this time. If Staten alone had been named as the insured, it would scem that 
he, being the person in possession and the equitable owner, would have been 
entitled to sue solely in his own name, notwithstanding the title to the property 
may have been vested in anothtr to secure the payment of the balance of the 
purchase money. Brown Store Co. v. Chattahoochee Lumber Co., 121 Ga. 809, 
S. E. 839; Emanuel County v. Thompson, 3 Ga. App. 225, 59 S. E. 603; Mack v. 
Augusta, ete., Ry. Co., 28 Ga. App. 816, 113 S. E. 66; Fender v. Lee County, 31 
Ga. App. 604, 121 S. E. 843; Allen v. Southern Ry. Co., 33 Ga. App. 209, 126 S. E. 
722; Brown v. West, 35 Ga. App. 444 (2), 133 S. E. 304; Globe, etc., Ins. Co. v. 
Jewell-Loudermilk Co., 36 Ga. App. 538 (8), 137 S. E. 286; Bugg v. Daley (Ga. 
App.) 141 S. E. 323; and compare Louisville & Nashville R. Co. v. Dickson, 158 
Ga. 303, 123 S. E. 12. 

Assuming that to be true, still the rule might perhaps be otherwise where, as 
here, the very contract of insurance purports to name not only the conditional 
vendee, but also other persons, to wit, the conditional vendor and the company 
which was to become the transferee and holder of the purchase-money papers, 
including the conditional sale contract. See, in this connection, Field v. Martin, 
49 Ga. 268 (1); Riley v. Hicks, 81 Ga. 265, 7 S. E. 173; Thompson v. McDonald, 
84 Ga. 5 (2), 10 S. E. 448; Chicago Cheese Co. v. Smith, 94 Ga. 663, 20 S. E. 106; 
Phillips v. Poole, 96 Ga. 515, 23 S. E. 504; Tolar v. Funderburke, 21 Ga. App. 
436, 94 S. E. 592; Peeples v. Aultman, 25 Ga. App. 609 (2), 103 S. E. 808; Equitable 
Fire Ins. Co. v. Jefferson Standard Life Ins. Co., 26 Ga. App. 241, 105 S. E. 818; 
Civil Code 1910, § 5516. 

Whatever may be the rule in either of these situations, the question of 
Staten’s right to sue as he did in this case was adjudicated in his favor by the 
judgment of the court below overruling the general demurrer to the petition, 
which adjudication, since the judgment is not excepted to, is binding as the law 
of the case. Bennett v. Simmons, 30 Ga. App. 529, 531, 118 S. E. 493, and cases 
cited. Besides, the question of whether the suit was brought by the proper 
parties plaintiff could hardly have been raised by motion for a nonsuit, and, if 
not, it is immaterial here. The allegations as to parties and their respective 
interests in the subject-matter were proved as laid, and, as far as these matters 
were concerned, nothing more was necessary to avoid a nonsuit. “Even though 
a petition may not set out a cause of action, if the plaintiff proves every fact 
charged, without at the same time disproving his right to recover by establishing 
the existence of other undisputed defensive facts which show that he is not 
entitled to a verdict, it is not proper to award a nonsuit.” Rountree v. Seaboard 
Air Line Ry. Co., 31 Ga. App. 231, 120 S. E. 654. 

[2] 2. There was evidence to authorize the inference that the automobile 
was stolen as alleged in the petition. It is contended by counsel for the defend 
ant in error that under the provisions of the policy it was unnecessary for the 
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plaintiff to go further and show that the theft was not “by any person or 
persons in the assured’s household or in the assured’s service or employment.” 
We think not. The general purpose of the policy was to insure the property 
against theft, and upon this point a prima facie case was made out merely by 
proof that the car was stolen, and the burden was then shifted to the defendant to 
bring the case within any exception ofthe policy by reason of which the defend- 
ant may have denied liability. Travelers’ Ins. Co. v. Wyness, 107 Ga. 584 (2), 34 
S. E. 113; Empire Life Ins. Co. v. Johnson, 142 Ga. 330, 336, 82 S. E. 893, Ann. Cas. 
1916B, 267; Gaynor v. Travelers’ Ins. Co., 12 Ga. App. 601 (4), 77 S. E. 1072; 
Newsome v. Travelers’ ins. Co., 19 Ga. App. 264, 91 S. E. 441; Scott v. Life, etc., 
Ins. Co., 34 Ga. App. 479 (3), 129 S. E. 903; Western Assurance Co. v. J. H. 
Mohlman Co. (C. C. A.) 83 F. 811, 40 L. R. A. 561, 51 U. S. App. 577. 

The plaintiff having made proof of all the material allegations of his petition, 
and no defense being disclosed by the evidence adduced, the court erred in 
granting a nonsuit. 

Judgment reversed. 

Jenkins, P. J., and Stephens, J., concur. 


TAYLOR v. FEDERAL SURETY CO. 
Court of Appeals of Kentucky. June 27, 1928. 
8 Southwestern Reporter (2d) 409 

3. INSURANCE—PETITION ALLEGING THAT INSURED INCURRED EX- 
PENSES FOR SURGICAL ATTENTION IMMEDIATELY AFTER AC- 
CIDENT HELD SUFFICIENT IN SUIT ON INDEMNITY POLICY 
PERMITTING ASSURED TO PROVIDE SUCH IMMEDIATE SURGI- 
CAL RELIEF AS IS IMPERATIVE. 

In suit by insured on indemnity policy, permitting insured to “provide at the 
company’s expense at the time of the accident such immediate surgical relief as is 
imperative,” plaintiff’s petition alleging that he incurred medical and surgical 
expenses for services rendered injured party immediately after accident held to 
state cause of action as against general demurrer 

(For other cases, see Insurance, Dec. Dig. § 635.) 

4. INSURANCE—INDEMNITY INSURANCE COMPANY, BY APPEARING 
AND SETTLING SUIT AGAINST INSURED, WAIVED LACK OF 
NOTICE OF ACCIDENT. 

Indemnity insurance company which appeared and settled suit for injuries 
against insured waived lack of notice of accident in subsequent suit by insured on 
the policy to recover for medical and surgical expenses incurred. 

(For other cases, see Insurance, Dec. Dig. §562.) 


5. INSURANCE—LIABILITY UNDER INDEMNITY POLICY, PERMIT- 
TING INSURED TO PROVIDE IMMEDIATE SURGICAL AID, IS LIM- 
ITED TO REASONABLE PERIOD FOR NOTICE OF ACCIDENT AND 
FURTHER PERIOD WHICH INSURER MIGHT REASONABLY RE- 
QUIRE TO TAKE ACTION. 

Under indemnity insurance policy permitting assured “to provide at the 
company’s expense at the time of the accident such immediate surgical relief as 
is imperative,” liability of insurance company for first-aid expenses incurred by 
insured is confined to reasonable period after accident within which insured could 
and should have given notice, and such further time as might have been reason- 
ably required for the insurer to take action. 

(For other cases, see Insurance, Dec. Dig. § 513.) 

Appeal from Circuit Court, Clark County. 

Suit by W. Courtney Taylor against the Federal Surety Company. Judg- 
ment for defendant after the sustaining of a demurrer to plaintiff's petition, and 
plaintiff appeals. Reversed, with directions. 

Marcus C. Redwine and J. Smith Hays, both of Winchester, for appellant. 

Benton & Davis, of Winchester, for appellee. 

Drury, C. W. Courtney Taylor sued the Federal Surety Company for 
$1,222.76 A demurrer was sustained to his petition, and he has appealed. _The 
Federal Surety Company in January, 1926, issued to Taylor a policy of accident 
or indemnity insurance covering the operation of an automobile. About 2 o'clock 
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in the morning of May 21, 1926, Taylor was returning to his home in Winchester, 
in this machine. He was tired, drowsy, and sleepy, and, as he says, he relaxed. 
As a result of this relaxation, the machine left the highway and struck a 
telephone pole. Serious injuries were inflicted upon Miss Margaret Taylor and 
Mrs. Isabel Mc Ilvain, who were riding with him in the machine. As soon as he 
could Taylor got these women to a hospital, where he gave them every surgical 
and medical attention that he could, and, in doing so, he expended for and on 
behalf of Miss Margaret Taylor $342 between May 21 and May 31, and she 
recovered. He expended for and on behalf of Mrs. MclIlvain $880.76 between 
May 21 and September 21, when she died—thus making a total of $1,222.76 that 
Taylor expended. The administrator of Mrs. MclIlvain sued Taylor and the 
Federal Surety Company for $25,000. This suit the surety company compromised 
and settled for $5,000, as Taylor says, without his consent, and in August, 1927, he 
brought this suit against the surety company to recover this $1,222.76 which he 
had expended for and on behalf of these women. In the policy sued on the 
surety company agrees “to indemnify the assured against loss from the liability 
imposed by law upon the assured for damages on account of bodily injuries and 
* * * or death accidentally suffered * * * by reason of the * * *use or 
operation of any of the automobiles specifically described in the schedule, 
* * * but the assured shall not voluntarily assume any liability nor shall the 
assured settle any claim, except at his own cost; or interfere in any negotiation 
for settlement, or in any legal proceeding; except that the assured may provide 
at the company’s expense at the time of the accident such immediate surgical 
relief as is imperative.” 

[1] Taylor, in addition to his original petition, filed two amended petitions, 
and of course the statements of these three pleadings must be read together, and 
they amount to this, that at the time of and as a result of the accident, both these 
women were rendered unconscious; that Mrs. MclIlvain’s back was broken or the 
joints thereof dislocated and to operate on her at once was the only way to avoid 
immediate death and to give her an opportunity to recover; that Miss Taylor’s 
injuries consisted of lacerated head, face, and body, and internal injuries requir- 
ing immediate surgical and medical attention, and that the services covered by 
the account filed with the petition were rendered immediately after the accident 
described in the petition. His account for $1,222.76, which he filed with his peti- 
tion, contains dates beginning with May 29 and ending with August 6, but the 
plaintiff pleads that those dates are the dates on which he paid the bills, and his 
pleading is that the services were rendered immediately after the accident. In the 
case of Employers’ Liability Assurance Corporation v. Light, Heat & Power Co., 
28 Ind. App. 437, 63 N. E. 54, the policy contained this provision: 

“The employer shall not, except at his own cost, settle any claim or incur 
any expense without the consent of the corporation; but, if an accident is 
sufficiently serious to necessitate immediate medical assistance, the same may be 
rendered at the cost of the corporation, who will not, however, pay the cost of 
any subsequent medical aid, unless previously authorized by them.” 

In this case there is a discussion of the meaning of the term “immediate” as 

used in the policy, both with reference to giving notice of the accident, and as 
qualifying the medical attention which the employer can give, and this construc- 
tion of the term is given as applied to medical attention: 
_ “Giving the same meaning to the word ‘immediate’ in the latter that it has 
in the first part of the clause, it follows that the corporation becomes liable to 
pay for necessary medical attention rendered within a reasonable time after the 
accident, and not for any subsequent services, unless otherwise authorized. Such 
reasonable time could in no event extend beyond the period within which the 
notice of the accident was or should have been forwarded and such further in- 
terval as might have been necessary to enable the corporation to act in the matter. 
It might be very much less than this depending in each case upon the particular 
conditions existing. The power to bind the corporation must be found in the 
written contract. That extends to necessary medical attention.” 

The rule as given in 36 C. J. 1095, § 72, is: 


“Immediate medical assistance, within this rule, includes medical attention 


rendered an injured employee within a reasonable time after the accident, but 
not extending beyond the period within which notice of the accident was or 
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should have been forwarded and such further interval as might be necessary to 
enable the insurer to act in the matter.” 

[2, 3] As a demurrer was sustained to this petition, it follows that in 
‘considering the correctness of that action we must take all the statements of the 
petition as trye, and, as Taylor has alleged that the services rendered and 
covered by the said bill were rendered immediately after the accident, we have to 
take that statement as true, and it follows that Taylor had stated a cause of 
action. Of course, subsequent pleadings may put that in issue, and when the 
proof is heard it may develop that some of this claim was not expended for 
immediate surgical relief; but that is a matter that the court will control by 
instructions. 

[4, 5] We are not much impressed by the insurance company’s contention 
about the notice of the accident. By appearing and settling the first suit it 
waived the lack of notice. Whether sufficient notice was given or not the 
liability of the insurance company for this first aid must be confined to that 
reasonable period after the accident within which Taylor could and should have 
‘given the company notice of it, and such further time as might have been 
reasonably required for the insurer to take action. 

The judgment is reversed, with directions to overrule the demurrer to the 
petition as amended. 


STOVALL et al. v. NEW YORK INDEMNITY CO. 
Supreme Court of Tennessee. July 16, 1928. 
8 Southwestern Reporter (2d) 473. 

3. INSURANCE—PERSONS INJURED HELD NOT PROTECTED BY LIA- 
BILITY POLICY, UNLESS INSURED’S EMPLOYEE WAS USING 
AUTOMOBILE WITH INSURED’S PERMISSION. 

Under automobile liability policy, defining “additional assured” as any person 
legally operating or responsible for operation of insured automobile with permis- 
sion of named assured, employee must have been using employer’s automobile at 
time of accident with employer’s permission, to entitle persons injured to 
indemnity under policy. 

(For other cases, see Insurance, Dec. Dig. § 485.) 


4. INSURANCE—AMBIGUOUS INSURANCE CONTRACT SHOULD BE 
GIVEN INTERPRETATION COVERING LOSS, IF POSSIBLE. 


Where words are so used in contract of insurance that their meaning is 
ambiguous, or susceptible of two interpretations differing in import, that inter- 
pretation which will sustain claim of policy holder and cover loss should be 
adopted. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—INTERPRETATION OF AMBIGUOUS CLAUSE, WHICH 
‘WILL NOT RENDER INSURER’S LIABILITY INDEFINITE AND 
UNCERTAIN, SHOULD BE PREFERRED. 

Where two interpretations of ambiguous clause of insurance contract are 
fairly and reasonably possible, and one of them will render extent tof insurer's 
liability indefinite and uncertain, that interpretation which will not involve rights 
of parties in doubt or uncertainty should be preferred. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


6. INSURANCE—LIABILITY POLICY HELD TO COVER USE OF AUTO- 
MOBILE BY ONE TO WHOM DELIVERED FOR USE WITH _IN- 
SURED’S PERMISSION, WHETHER DRIVEN TO PLACE OR FOR 
PURPOSE CONTEMPLATED OR NOT. 


Words, “providing such use or operation is with the permission of the named 
assured,” in automobile liability policy, held intended to exclude from protection 
thereof one taking automobile and using it without permission or authority in 
first instance, but to cover use thereof by one to whom delivered for use with 
insured’s permission, regardless of whether it is driven to place or for purpose 
contemplated by insured when he parted with possession. 


(For other cases, see Insurance, Dec. Dig. § 435.) 





Auto.] Stovall v. New York Indemnity Co. 1035 


7. INSURANCE—SALESMAN DRIVING ON PERSONAL PLEASURE TRIP 
AUTOMOBILE DELIVERED TO HIM BY EMPLOYER FOR USE IN 
LATTER’S BUSINESS HELD “ADDITIONAL ASSURED,” WITHIN 
LIABILITY POLICY. 

Salesman, driving his employer’s automobile on personal pleasure trip to point 
outside his:territory, after delivery of possession thereof to him by his employer 
through sales manager for use in furtherance of employer’s business, held an 
“additional assured,” within liability policy, defining such terms as meaning any 
person legally operating insured automobile with named assured’s permission, so 
as to entitle persons injured thereby on such trip to indemnity thereunder. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Certiorari to Court of Appeals, on appeal from Chancery Court, Shelby 
County; D. W. De Hanen, Chancellor. 

Suit by M. G. Stovall and others against the New York Indemnity Company. 
A decree for complainants was affirmed by the Court of Appeals, and defendant 
brings certiorari. Affirmed. 

Winchester & Knapp, of Memphis, for appellant. 

Crabtree & Crabtree, of Memphis, for appellees. 

Swiccart, J. A decree was rendered by the chancellor in this cause for 
complaimants, which was affirmed by the Court of Appeals. Petition for certiorari 
filed by the defendant, New York Indemnity Company, was granted by this court, 
and the cause has been presented in oral argument. 

The New York Indemnity Company issued a policy of automobile liability 
insurance to Wm. R. Moore Dry Goods Company, Incorporated, covering a 
number of automobiles owned by that company, as well as automobiles owned by 
officers and salesmen of that company. The policy contains a clause providing: 

“The insolvency or bankruptcy of the assured shall not relieve the company 
from thapayment of the indemnity provided by the policy, but shall entitle the 
claimant to maintain an action against the company for the recovery of such 
indemnity.” 

Complainants were injured in a collision with one of the automobiles of the 
Wm. R. Moore Dry Goods Company, covered by the policy, and secured 
judgments for damages in the aggregate sum of $3,000 against G. W. Thomas, 
a traveling salesman of the Wm. R. Moore Dry Goods Company, who was driving 
the latter’s automobile when the injuries were inflicted upon complainants. The 
insolvency of Thomas having been determined by a nulla bona return of the 
executions issued against him, this suit was instituted against the insurer under 
the clause of the policy hereinabove quoted. 

The policy of insurance refers to the Wm. R. Moore Dry Goods Company 
as the “named assured.” It obligates the insurer “to extend the insurance pro- 
vided by the policy so as to be available in the same manner as to the named as- 
prise and under the same conditions to additional assureds not hereinafter ex- 
cepted.” 

The policy of insurance defined the term “additional assureds” as follows: 

“B. The words additional assured (s) used in the insuring agreements shall 
mean (a) any person (s) while riding in or legally operating an automobile 
insured hereunder, or (b) any person, firm, or corporation legally responsible 
for the operation thereof, providing such use or operation is with the permission 
of the named assured, or, if the named assured is an individual, with the per- 
mission of an adult member of his family other than a chauffeur or domestic 
servant.” 

This definition is followed by certain exceptions and exclusions, which are 
not material to this opinion. 

In the declaration of the named assured “of the use to which the automobile 
covered will be applied,” which declaration is a part of the policy, “private use” is 
stipulated, as well as “business calls.” 

Complainants’ suit is predicated upon the theory that, at the time of the 
accident in which complainants were injured, the driver, G. W. Thomas, operating 
an automobile of the named assured, which was covered by the policy, was en- 
titled to the protection of the policy as an “additional assured,” and that, the 
insolvency of Thomas having been ascertained, complainants were entitled to 
Proceed against the insurer for the recovery of the indemnity to which Thomas, 
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as an “additional assured,” was entitled under the terms of the policy. 

The defense interposed is that, at the time of the accident and injury, Thomas 
was not operating or using the automobile with the permission of the named 
assured; and, having taken the automobile from the owner without permission, he 
had committed the felony denounced by Acts 1921, c. 17, and was, therefore, 
operating the automobile illegally. The insurer insists, therefore, that Thomas, 
at the time of the accident and injury, was not an “additional assured,” within 
the terms of the policy. 

A jury was demanded by complainants, and an issue of fact was submitted to 
a jury, calling for a response whether the automobile, driven by Thomas, was 
being used or operated at the time of the accident with the permission of the 
Wm. R. Moore Dry Goods Company. At the conclusion of the evidence offered 
by complainant, consisting of the testimony of the president of the Wm. R. Moore 
Dry Goods Company and the deposition of G. W. Thomas, defendant moved for a 
directed verdict in its favor. After argument of this motion, the chancellor 
discharged the jury, entertaining the view that the evidence had developed no 
controverted question of fact, and that under the uncontroverted evidence the 
right of complainants to a recovery depended only upon the proper construction 
of the contract of insurance, which was a question of law. 

The facts are thet the Wm. R. Moore Dry Goods Company, operating a 
wholesale dry goods business in Memphis, Tenn., assigned G. W. Thomas as its 
traveling representative and salesman in a section of Southern Mississippi. The 
automobile in question was purchased by the Wm. R. Moore Dry Goods Company 
about three weeks before the date of the accident, and was assigned to Thomas 
for his use in covering his territory. He was specifically instructed that he should 
not use the automobile for his own pleasure or private purposes. The expense 
of the operation and upkeep of the automobile were paid by his employer. The 
accident in which complainants were injured occurred on the evening gf ‘ihurs- 
day, August 27, 1927. During that week a Merchants’ Convention was held in 
Memphis, attended by retail merchants in the Memphis business territory, and for 
‘which all salesmen of the Wm. R. Moore Dry Goods Company were called in. 

The immediate superior officer of G. W. Thomas was the sales manager. 
The testimony is that Thomas was the custodian of the automobile, “under the 
supervision of the sales manager.”” Thomas had not previously brought the 
particular automobile here involved to Memphis, but, when he had come to 
Memphis for week ends with automobiles previously assigned to his use, he had 
stored such automobiles in a public garage patronized by the Wm. R. Moore Dry 
Goods Company, and had delivered the claim check therefor to the sales 
manager. 

When Thomas came to Memphis for the Merchants’ ..Convention, he 
brought with him the automobile in question and stored it in the public garage 
above referred to, and delivered the claim check to the sales manager. He 
testified that this was required in order that other salesmen or employees of the 
company might use the car in the entertainment and accommodation of visiting 
customers of the company. The convention closed on Thursday, August 27th. 
Before 8 o'clock that morning, Thomas procured the claim check for the auto- 
mobile from the sales manager, and drove to the railroad station with three of 
the departing customers of the company, who had been attending the Merchants’ 
Convention. There is no evidence that Thomas stated to the sales manager that 
this was the purpose for which he desired the claim check and the automobile. 
With reference to his use of the car during the week, Thomas testified: 

“I always reported to Mr. Aldridge [the sales manager] that I was taking 
Mr. Williams out for a drive, or whichever one it was that wanted to go.” 

But with reference to his action in obtaining the claim check for the 
automobile on Thursday morning Mr. Thomas testified as follows: 

“Q. 211. How many times did you take it out of the garage that day? A.I 
went over that morning at 7:30, when the store opened, and got the car. I went 
down to the Chisca Hotel and took Mr. Brown Williams and Mr. and Mrs. K. E. 
Windham and carried them to the depot. : 

“By Mr. Winchester: Q. 212. And then brought the car back? A. Yes, sir. 


“Q. 213. Where did you get the ticket when you got it? A. I got it from 
Mr. Aldridge. 
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“Q. 214. Mr. Aldridge didn’t hand you the ticket; you had a place to leave 
it? A. I don’t know how he kept it. I just told him I wanted the ticket for the 
car, and he just handed it to me. 

“By Mr. Crabtree: Q. 215. They knew you had the car, and knew that you 
had the ticket, didn’t they? A. They knew I could get it. 

“Q. 216. There was no objection made to your getting it? A. No, sir. 

“Q. 217. It was stored in their name, because the storage was in their 
account? A. When I would give him the ticket, he would put ‘Geo. Thomas’ on 
the back, so he would know whose car it was. 

“Q. 218. And this ticket was turned over to you without question, whenever 
you asked for it, wasn’t it? A. Yes, sir. 

‘Q. 219. No questions asked? ‘They knew it was your habit to go and put 
it in the garage, and go and get it whenever you wanted un, didn’t they? A. Yes, 
sit.” 

When Thomas had carried the three customers to the railroad station, he 
returned the automobile to the garage and again stored it in the name of the 
Wm. R. Moore Dry Goods Company, but retained the claim check in his posses- 
sion. At 3 o'clock in the afternoon, although his duties at the store had not 
been entirely completed, he left without notice to his superior and again procured 
the automobile from the garage, by presenting the claim check which he had failed 
to deliver to the sales manager. He drove the automobile out the back door of 
the garage, and, to use his own expression, “slipped off” for the purpose of driving 
to Sardis, Miss., to visit a young lady to whom he was engaged, and whom he 
subsequently married. His intention to make this trip had been formed prior to 
the time he drove the automobile to the railroad station that morning, and he had 
retained the claim check in order that he might be able to use the automobile for 
that purpose. Sardis was not in his territory, and the nearest point in his 
territory was 135 miles south of Sardis. Thomas did not expect to visit any 
customer of his employer, and he testified that his trip was “purely a pleasure 
trip.” He expected to return to Memphis the same night, and did not expect 
to leave for his territory and work until the following Sunday. When he was 
asked whether he obtained permission to leave the store at 3 o’clock, he replied: 

“Well, if I had asked anybody’s permission, they wouldn’t have let me go.” 

The accident in which complainants were injured occurred near Como, Miss., 
while Thomas was driving the automobile on this trip to Sardis. 

[1] The chancellor and Court of Appeals have agreed in holding that 
Thomas did not relinquish possession of the automobile, after he acquired such 
possession by the delivery of the claim check to him by the sales manager 
Thursday morning. Inasmuch as the purpose of the issuance of a claim check 
for an automobile stored in a public garage is to evidence the right of the bearer 
of the claim check to remove the automobile from the garage, we agree that the 
retention of the claim check by Thomas, when the automobile was returned to 
the garage after the trip to the railroad station, was a retention of the constructive 
possession of the automobile itself. In this view, the action of Thomas in again 
presenting the claim check to the garage in the afternoon, and taking the auto- 
mobile therefrom for his trip to Mississippi, was not a taking of an automobile 
denounced by Acts 1921, c. 17. As construed by this court in Bailey v. State, 
150 Tenn. 598, 601, 266 S. W. 122, this statute— 

“forbids any one not clothed with a color of authority from taking and using 
automobiles for their own purpose.” 

[2] Acts 1911, c. 28, provides that: 

“It shall be unlawful for any chauffeur or any other person to use the 
automobile of another without the owner’s permission or consent.” 

This statute was also construed in Bailey v. State, supra, as applying to 
“chauffeurs and others of that class, who may be in constructive possession of 
automobiles.” This restriction of the application of the statute of 1911 to persons 
of the class of chauffeurs would prevent the application of this statute to a 
salesman or business representative, to whom the owner of an automobile has 
intrusted it for use in furtherance of the owner’s business. 

[3] Under the definition of “additional assured,” contained in the policy, it is 
our opinion that Thomas must have been using the automobile at the time of the 
accident with the permission of the named assured, his employer, in order to 
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entitle him to indemnity under the policy, and complainants may only recover that 
indemnity which Thomas could have recovered, if he had satisfied the judgments 
rendered. 

The determinative question is, therefore, whether at the time of the accident 
Thomas was using the automobile with the permission of his employer. 

We have found no case construing the pertinent language of the policy, 
other than that cited in the opinion of the Court of Appeals: Dickinson y, 
Maryland Casualty Co., 101 Conn. 369, 125 A. 866, 41 A. L. R. 500. 

In the case cited the action was upon a policy which extended its protection 
to any person riding in or legally operating the automobile covered, and to any 
person, firm, or corporation legally responsible for the operation thereof, 
“provided such use or operation is with the permission of the named assured.” 
Indemnity was sought for damages resulting from an accident occurring while the 
automobile was being driven by a person to whom it had been loaned by the 
owner's representative for the purpose of driving to his home for a change of 
clothing. Instead of driving the automobile to his home for the stated purpose, 
the person to whom it was loaned drove it to another part of the city, with stops 
at two saloons en route. At the time of the accident the driver was proceeding 
to a corner where he could see the city hall clock, in order to determine whether 
he still had time to drive to his home before returning the automobile to its 
owner. The policy contained a clause authorizing a suit against the insurer in the 
name of a claimant, in the event of tne insolvency of the insured, as in the policy 
here involved. 

The Supreme Court of Errors of Connecticut referred to this clause as 
evincing a double purpose of the policy— 

“to protect any person injured by the operation of the car by giving him a 
cause of action against the insurer * * * for injuries deemed by the law 
to have been caused by the operation of the car.” 

The court then stated that the question of liability was controlled by the 
proper construction to be given the language of the policy: 

“Provided such use or operation is with the permission of the named 
assured.” 

The question was stated by the court: 

“Does this language mean the permission to use the car, or the permission to 
use the car in a specified manner and for a specified purpose?” 

The person injured, or the “claimant,” in the case cited, was a guest of the 
driver to whom the automobile had been loaned. In the opinion the court, 
therefore, emphasized the purpose of the named insured to provide indemnity 
“for his guest or family or the guest or family of him to whom the insured gave 
the permission” to use the car, when purpose was evidenced by the provision of 
the policy giving a right of action to the claimant against the insurer in the event 
of the insolvency of the insured. The court then held that this object would be 
defeated if the policy should be so construed as to put the guest of the driver to 
the necessity of ascertaining the limitations of the driver’s permissive use of 
the automobile, and to endeavor to see that such limitations were observed. 

The court did not in express language answer the broad alternative question 
hereinabove quoted but held with respect to the proof of the driver’s operation of 
the car, that: 

“These slight deviations from the route to his home, in a swiftly moving 
automobile, are too unimportant to have attached to them by construction the 
import of annulling the protective features of this insurance policy.” 

The affirmative response which the Supreme Court gave to the superior 
court was to the latter’s inquiry whether the permission given by the owner's 
representative to the driver of the automobile brought the driver within the 
terms and meaning of the provisions of the policy at the time the injuries were 
received by the claimant. 

The case cited was accordingly referred to by the annotator of the American 
Law Reports (volume 41, p. 509) as holding: 

“That a permission to use the car to go to one’s home was not annulled, so 
as to render the clause inapplicable by slight deviations, amounting to little more 
than a mile, in taking two friends to their homes.” 

Also, in Blashfield’s Cyclopedia of Automobile Law (1927) vol. 3, p. 2637, the 
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case of Dickinson v. Maryland Casualty Company, supra, is referred to as holding 
that: 

“Where an automobile liability insurance policy extended indemnity to third 
parties driving with assured’s permission, and permitted suit against the insurer 
by persons injured by the operation of the car, slight deviations, by one permitted 
by the insured to drive home to change his clothes, from the route to the home 
of the driver, does not destroy the insurer’s liability for injuries to a guest of 
the driver.” 

In construing the policy, we think the Supreme Court of Errors of Connec- 
ticut correctly placed emphasis upon the purpose of the named insured to protect 
any person injured by the operation of the car by giving him a cause of action 
against the insurer, in the event of the insolvency or bankruptcy of the person 
responsible in law for injuries inflicted in the operation of the car. This object 
or purpose is in accord with the trend of public opinion, which, in some 
jurisdictions, has resulted in legislation requiring owners and operators of 
automobiles to carry insurance for the protection of persons who may be injured 
by their operation. 

The logical result of the reasoning employed in the opinion in Dickinson v. 
Maryland Casualty Co., supra, is to construe the language of the policy so as to 
afford indemnity to persons using the automobile covered by the policy with the 
permission of the named insured, regardless of whether the permission extended 
to its use in the particular manner and at the particular place which produced 
the accident and resultant injury. When the accident occured which was involved 
in the case, cited, the automobile was being used for a purpose and at a place not 
within the contemplation of the owner or named insured when his 2utomob‘le was 
delivered to the driver or bailee. ; 

[4] “Where words are so used in the contract of insurance that their 
meaning is ambiguous, or susceptible of two interpretations differing in import, 
that interpretation which will sustain the claim of the policy holder and cover 
the loss should be adopted.” Laue v. Grand Fraternity, 132 Tenn. 235, 247, 177 
S. W. 941, 944 (L. R. A. 1915F, 1056, Ann. Cas. 1917A, 376); Life Ins. Co. v. 
Galbraith, 115 Tenn. 471, 483, 91 S W. 204. 

[5] When two interpretations of an ambiguous clause of an insurance con- 
tract are fairly and reasonably possible, and. one will render the extent of the 
insurer’s liability indefinite and uncertain, we think, also, that preference should 
be given to that interpretation which will not involve the rights of the parties in 
doubt and uncertainty. If the application of the contract to a particular injury 
is made to depend upon the extent to which the driver of an automobile deviated 
from the permissive use authorized by the owner, the test of liability will be 
necessarily variable and uncertain. There is surely room for difference of opinion 
as to whether the deviation shown in Dickinson v. Maryland Casualty Company, 
supra, was “slight” and unimportant, or substantial and material, when it included 
visits to two saloons in each of which the driver of the automobile had “some 
drinks.” ; 

[6] It is our opinion that the words, “providing such use or operation is with 
the permission of the named assured,” were intended to exclude from the 
protection of the policy a person who should take the automobile and use it without 
permission or authority in the first instance. If, however, the automobile covered 
by the policy is delivered to another for use, with the permission of the owner or 
insured, his subsequent use of it is with the permission of the insured, within the 
meaning of the policy, regardless of whether the automobile is driven to a place 
or tor a purpose not within the contemplation of the insured when he parted with 
possession. 

[7] The facts stated hereinabove bring the driver of the automobile at the 
time of the accident within the protection of the policy, as herein construed, as 
an “additional assured.” His use of the car at the time of the accident followed 
the delivery of possession to him by his employer, acting through the sales 
manager. 


It results that the decree of the Court of Appeals will be affirmed. 
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CASUALTY 


E. CLEMENS HORST CO. v. HARTFORD ACCIDENT & INDEMNITY CO. 
Circuit Court of Appeals, Ninth Circuit. June 18, 1928. 
No. 5373. 
27 Federal Reporter (2d) 42. ’ 
INSURANCE—WITHIN INDEMNITY POLICY OF HOP FIELD OPER- 
ATOR, ONE EMPLOYED AND BEING TRANSPORTED BY EMPLOY- 
ER TO FIELD, HELD “EMPLOYEE,” AND INJURED IN “WORK NE- 
CESSARY AND INCIDENTAL” TO HOP PICKING. 


Within indemnity policy taken out a month before hop-picking time by a hop 
field operator, who required for hop picking 2,000 persons, most of whom were 
brought from a distance, one employed for the picking and being transported by 
the employer to the field pursuant to the contract of employment, though two days 
before the work of picking was to begin, and injured while so being transported, 
was an “employee” of assured, and injured in “work necessary and incidental” 
to hop picking. 

[Ed. Note—For other definitions, see Words and Phrases, First and Second 
Series, Employé.] 


(For other cases, see Insurance, Dec. Dig. § 435.) 


In Error to the District Court of the United States, for the District of Ore- 
gon; Robert S. Bean, Judge. 
Action by E. Clemons Horst Company against the Hartford Accident & In- 


demnity Company. Judgment for defendant, and plaintiff brings error. Reversed 
and remanded. 


The plaintiff in error, hereinafter named the plaintiff, owned and operated 
large hopyards in Oregon, and for the hop picking employed each season some 
2,000 hop pickers. The pickers were engaged by means of advertisements and 
circulars, wherein the plaintiff stated that those whom it engaged would be hauled 
free from Salem and from Independence to its hop ranch, provided they arrived 
there between August 29 and August 31; that the picking was to begin September 
1, 1925, and that pickers, when engaged, would be required to deposit $1 for each 
room or tent for two or more pickers, which deposit would be refunded after 
their arrival at the hopyards. On August 5, 1925, the plaintiff entered into a con- 
tract with W. P. Rogan and his wife, by the terms of which the latter were to 
pick hops, commencing September 1, 1925, at an agreed sum per pound, and were 
to be transported by the plaintiff without charge from the railroad station at Sa- 
lem to the hopyards, and the plaintiff accepted from them $1 as deposit for the 
use of a cabin at the hopyards. On August 29, 1925, the Rogans were met by 
the plaintiff's agent at Salem, and while being carried upon a motor truck by the 
agent from Salem to the hop ranch, some 7 miles distant, they were thrown from 
the truck and sustained personal injuries under circumstances which rendered the 
plaintiff liable in damages. On October 27, 1925, they began an action against the 
plaintiff for damages, and thereupon the plaintiff furnished the defendant in 
error, herein named the defendant, with copies of the complaint and summons, and 
demanded that it defend said action in conformity with the provisions of the con- 
_ tract of liability insurance hereinafter to be referred to. The demand was refused, 
the defendant disavowing liability under its policy. On November 30, 1925, the 
plaintiff compromised the said cause of action by paying the Rogans $4,000, and 
notified the defendant of that fact, and demanded repayment which was refused. 

The contract of insurance was entered into on July 27, 1925. Thereunder the 
defendant agreed to indemnify the plaintiff “against loss by reason of the liability 
imposed by law upon the assured for damages on account of bodily injuries suffered 
as the result of an accident, occurring while this policy is in force, by any em- 
ployee or employees of the assured, while at or about the work of the assured 
described in warranty 4, which for the purpose of this insurance shall include all 
operations necessary, incident, or appurtenant thereto, or connected therewith, 
whether such operations are conducted at the work place defined and described in 
the warranties, or elsewhere, in connection with or in relation to such work places.” 
Warranty 4 described the type of employment covered by the policy as: “Hop 
picking—including all work incidental thereto.” There was an indorsement which 
provided that it was the intention of the policy “to cover all the operations of the 
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assured in Oregon, whether or not such operations are declared in warranty 4.” 
Another special indorsement was that the policy “covers employees of the assured 
who are hired and employed in Oregon, wherever such employees may be tempo- 
rarily sent in the United States of America or Canada in the performance of their 
duties. This indorsement to take effect on the 13th day of August, 1925, at noon.” 

In sustaining a demurrer to the complaint, which alleged the above-mentioned 
facts, the court below was of the opinion that the Rogans at the time of their in- 
juries were not at work hop picking, or engaged in work incident to or connected 
therewith, but were being conveyed by the plaintiff to its ranch, where two days 
later they were to begin picking hops. 

Brobeck, Phleger & Harrison, of San Francisco, Cal., and Ridgway, Johnson & 
Kendall, of Portland, Or. (Herman Phieger and Maurice E. Harrison, both of 
San Francisco, Cal., and Albert B. Ridgway, of Portland, Or., of counsel), for 
plaintiff in error. 

Griffith, Peck & Coke, of Portland, Or., for defendant in error. 

Before Gilbert, Rudkin, and Dietrich, Circuit Judges. 

Giipert, Circuit Judge (after stating the facts as above). Bearing in mind the 
controlling principle that, where a policy of insurance is so framed as to leave 
room to two constructions, the words used should be interpreted most strongly 
against the insurer (Liverpool & L. & G. Ins. Co. v. Kearney, 180 U. S. 132, 21 
S. Ct. 326, 45 L. Ed. 460), we turn to the contract in question here, in order to de- 
termine from all of its provisions, as related to the circumstances and the purposes 
of the insurance to ascertain what was the contention of the parties thereto. It 
is apparent, from the terms of the policy and the nature of the enterprise in which 
the plaintiff was about to engage, that in entering into the contract of insurance on 
July 27, 1925, more than a month prior to the commencement of the actual work of 
picking hops, the plaintiff had in view insurance against liability on account of 
personal injuries from accidents which might occur as the result of negligence in 
all the operations connected with the annual work of picking hops during the sea- 
son of 1925, the risks and hazards of which were obviously mainly confined to the 
hauling of operatives between railroad stations and the hopyards; for there could 
be little or no risk of personal injury to employés while actually encamped at the 
hop-yards or engaged in the work of picking hops. The policy declares that the 
purpose of the insurance is to include all operations necessary, incident, and ap- 
purtenant to any employé or employés, whether such operations are conducted at 
the work place defined and described in the warranties or elsewhere, in connection 
with or in relation to such work places, and it describes the work covered by the 
policy as hop picking, “including all work incidental thereto,” and the area covered 
by the policy was “anywhere in Marion and Polk counties, Oregon.” 

The work of enlisting the services of 2,000 hop pickers, the most of whom ne- 
cessarily were brought from a distance, was clearly work incidental to hop picking, 
work without which the hop picking would have been impossible, and we are of 
the opinion that no unwarranted meaning is given to the word “employee,” as it 
is used in the policy, if it is held to include all persons who shall have entered 
into a contract of employment with the plaintiff, and in pursuance of that contract 
rendered themselves to the plaintiff at an appointed rendezvous, to be carried by 
it to the hopyards, where the work was to be performed, although in the instant 
case that was done two days prior to the actual commencement of the work; for 
in the contract pains were taken to state broadly the risks that were intended to 
be insured against, and to provide that protection should extend to all operations 
necessary or appurtenant to hop picking, “including all work incidental thereto.” 
Clearly, the transportation of the Rogans to their working place was an operation 
necessary and incidental to the work which they had contracted to perform, and 
was distinct and separate from the work of hop picking. 

_ The fact that hop picking was not to begin until two days later does not, we 
think, affect the question of the defendant’s liability. Said the court in Cudahy 
Packing Co. v. Parramore, 263 U. S. 418, 426, 44 S. Ct. 153, 155 (68 L. Ed. 366, 
30 A. L. R. 532): “We attach no importance to the fact that the accident happened 
a few minutes before the time Parramore was to begin work, and was, therefore, 
to that extent, outside the specified hours of employment. The employment con- 
templated his entry upon and departure from the premises, as much as it con- 
templated his working there, and must include a reasonable interval of time for 
that purpose.” 
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As against the proposition that the Rogans were employés at the time of the 
accident, the defendant cites Wells v. Clark & Wilson Lumber Co., 114 Or. 297, 
235 P. 283, and Susznick v. Alger Logging Co., 76 Or. 189, 147 P. 922, Ann. Cas. 
1917C, 700. But in those cases the plaintiffs were held not to be employés for the 
reason that no contract of employment had been made with them, and they were 
but applicants for employment at the time when they sustained personal injuries. 
It is to be observed, also, that decision in those cases depended upon the construc- 
tion of provisions of the Workmen’s Compensation Act of Oregon (Laws 1913, p. 
188), while in the case at bar the court is called upon to construe the provisions 
of a contract of accident insurance, and to determine the scope of the protection 
intended to be afforded thereby. 

The case differs from the Oregon cases above mentioned in the further fact 
that here an employment contract had been entered into which gave the plaintiff 
the right to direct the movements of the Rogans, and the plaintiff had assumed 
the exercise of that right before the accident occurred. Said the court in Employ- 
ers’ Indemnity Co. v. Kelly Coal Co., 149 Ky. 712, 149 S. W. 992, 41 L. R. A. (N. 
S.) 963: “Speaking generally, the relation may be said to exist whenever the 
employer retains the right to direct not only what shall be done, but how it shall 
be done”—citing Wood on Master and Servant, § 317, where it is said: “The real 
test by which to determine whether a person is acting as the servant of another 
is to ascertain whether, at the time when the injury was inflicted, he was subject 
to such person’s orders and control, and was liable to be discharged by him for 
disobedience of orders or misconduct.” 

And although it is generally held in construing Workmen’s Compensation Acts 
that, where an employé sustains an injury from accident on his way to work, be- 
fore he has reached his employer’s premises, the accident will not be said to arise 
out of or in the course of his employment, yet the decided weight of authority re- 
cognizes an exception to that rule in a case where, at the time of the accident, the 
employé is being transported to or from the work of his employer as a part of 
the contract of employment. In Sala v. American Sumatra Tobacco Co., 93 Conn. 


82, 105 A. 346, employés had been engaged under circumstances practically identical 
to those under which the Rogans were engaged in the case at bar, and they were 
on their way to their working place when they sustained injuries which caused 
their death. Said the court: “Although the decedents, at the time of the accident, 
had not actually commenced their work upon the tobacco plantation of the defend- 
ant company, it is plain that their transportation was a part of the contract of 


employment with this defendant. * * * The relation that then existed between 
the women and the American Sumatra Tobacco Company was that of master and 
servant, and not that of carrier and passenger. At the time they were injured 
they were laborers in the employ of the tobacco company.” 


And in Swanson v. Latham, 92 Conn. 87, 101 A. 492, it was held that an in- 
jury received by an employé while riding pursuant to his employment to or from 
his work in a conveyance furnished by his employer is one which arises in the 
course of the employment. The court said: “Transportation to and from his 
work was incidental to his employment; hence the employment continued during 
the transportation in the same way as during the work.” So in Littler v. George 
A. Fuller Co., 223 N. Y. 369, 119 N. E. 554, the court approved the commission's 
finding, saying: “The vehicle was provided by the employer for the specific pur- 
pose of carrying the workmen to and from the place of the employment and in 
order to secure their services. The place of injury was brought within the scope 
of the employment because Littler, when he was injured, was ‘on his way * * * 
from his duty within the precincts of the company.’” A similar decision is Lam- 
pert v. Siemons, 203 App. Div. 264, 197 N. Y. S. 25. 


In Travelers’ Ins. Co. v. Wild River Lumber Co. (C. C. A.) 83 F. 977, the 
application for indemnity insurance represented that the lumber gcompany owned 
a railroad which it used only for its “own lumbering purposes.” It was held that 
its liability for injuries to commercial travelers, who had come to its premises to 
take orders for supplying its store, and were being-transported over the company’s 
road when the injuries occurred, were within the scope of the company’s “own 


lumbering purposes,” within the meaning of the policy, so as to make the insurer 
liable. 


In Dunn vy. Trego, 279 Pa. 518, 124 A. 175, the Supreme Court of Pennsylva- 





Cas. ] Marcus v. United States Casualty Co. 1043 


nia, in a case where, owing to a labor shortage at Upland, Pa., laborers were im- 
ported from Philadelphia, held that a workman who was engaged to work at Up- 
land was acting in the course of his employment while riding from that place 
back to Philadelphia, and under the Workmen’s Compensation Act (P. L. Pa. 1915, 
p. 736; Pa. St. 1920, § 21916 et seq.) was entitled to compensation for injuries 
suffered, on the ground that the transportation was an inducement to enter into the 
contract of service; the court holding that the employé, when injured, was “ ‘ac- 
tually engaged in the furtherance of the business of the employer,’ within the 
meaning of the Compensation Law.” 

The judgment is reversed, and the cause is remanded for further proceedings. 


MARCUS v. UNITED STATES CASUALTY CO. 
Court of Appeals of New York. July 19, 1928. 
162 Northeastern Reporter 571. 

1. INSURANCE—INJURED PERSON HAS NO BETTER OR OTHER 
RIGHTS UNDER CASUALTY INSURANCE POLICY THAN INSURED. 
Injured person has no better or other rights under casualty insurance policy 

than the insured; such contract constituting agreement between insured and the 

insurance company. 


(For other cases, see Insurance, Dec. Dig. § 591%.) 


2. INSURANCE—INJURY TO PERSON STEPPING INTO ELEVATOR 
SHAFT HELD NOT WITHIN CASUALTY POLICY EXCLUDING ELE- 
VATOR COVERAGE. 

Where casualty insurance policy covering building excluded therefrom ele- 
vator coverage, injury sustained by person stepping into elevator shaft when mis- 
taking door as entrance to toilet was not covered by policy; injury occurring by 
reason of elevator shaft and hoistway. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


3. INSURANCE—INSURANCE POLICIES, WHEN CAPABLE OF ONE OR 
MORE INTERPRETATIONS, ARE CONSTRUED AGAINST INSURER 
AND IN FAVOR OF INSURED. , 
Policies of insurance, when capable with equal reason of one or more inter- 

pretations, are construed against the insurer and in favor of insured, on theory 

that insurance company generally drafts terms of the instrument. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Samuel M. Marcus as receiver in proceedings suuplementary to exe- 
cution of the property, assets, and estate of James J. Kane and another, against the 
United States Casualty Company. From a judgment of the Appellate Division 
(223 App. Div. 702, 226 N. Y. S. 861), affirming a judgment of the Trial Term 
entered upon a verdict directed by the court in favor of plaintiff, defendant ap- 
peals, and, from an order reversing an order of the Trial Term denying defendant’s 
motion to correct the judgment in the matter of interest, plaintiff appeals. Re- 
versed and rendered. 

See, also, 222 App. Div. 508, 226 N. Y. S. 601. 

Harry J. Leffert, of New York City, for plaintiff appellant and respondent. 

William Butler and George F. Hickey, both of New York City, for defendant 
appellant and respondent. 


Crane, J. James J. Kane, J. Winters Kane, and Emil Kane were the owners 
and in possession and control of premises situated at 102 Front street, in the bor- 
ough of Manhattan, city of New York. One of their tenants, Seeman Bros., Inc., 
occupied a portion of the premises situated on the second floor. On the 8th day 
of October, 1921, an employee of Seeman Bros., Inc., named John Borger, was 
Proceeding to a toilet room maintained on the second floor by the Kanes for the 
use and convenience of the tenants and their employees. -Near to the entrance of the 
toilet were the doors leading into the elevator shaft. There were no distinguishing 
marks or signs on any of the doors. Borger mistaking the entrance to the elevator 
shaft for the entrance to the toilet, pushed open the doors and stepped into the 
shaft, fell to the bottom, and received severe bodily injuries. 

He thereupon commenced an action against the owners in the District Court 
of the Southern District of New York, and recovered a judgment of over $12,000, 
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which on appeal was affirmed by the Circuit Court of Appeals of the Second Cir- 
cuit. 

The Kanes were insured by the United States Casualty Company, which re- 
ceived notice of the injury and of the suit, but which failed to defend in behalf 
of the owners on the ground that the accident was excluded from their policy. 

This action has been brought by the receivers of the property and assets of the 
Kanes to recover from the United States Casualty Company the amount of its 
alleged liability upon the policy. The question presented is whether Borger’s ac- 
cident was covered by the insurance. : 

The owners took out this casualty insurance through one Henry N. Wittpenn, 
who procured the policy from the United States Casualty Company. Upon the 
delivery of the policy, the following took place: 

“Mr. Kane asked me what the policy covered, and I told him. He said to 
me: ‘I don’t wish to take this policy with the elevator coverage, because no one 
uses this elevator but myself. It is for our own use. The tenants are not using 
this elevator. For that reason I don’t wish to have it covered. I only want the 
public liability coverage without elevator.’ ” 

Thereupon the agent took the policy back to the company, had it rewritten, 
excluding the elevator. On the day of the accident, therefore, the policy contained 
certain clauses stating what it did not cover. It read: 

“Condition A. This policy does not cover * * * (3) loss arising from 
bodily injuries sustained by reason of any elevator, its car or platform, or the 
shaft or hoistway used in the operation thereof.” 

In a schedule annexed to the policy there was described “a hand power repe 
hoist—not covered.” 

The accident to Borger happened October 8, 1921. Two days thereafter Mr. 
Kane told Wittpenn, the insurance agent, to have the present policy changed or 
indorsed so as to include the elevator, and thereupon there was typewritten on 
the policy the following clause: 


“Additional premium, $4.48. 


“In consideration of an additional premium of four dollars and forty-eight 
cents ($4.48) it is understood and agreed that the insurance under this policy is 
hereby extended from noon of this date to cover a hand power rope hoist, located 
at premises 102 Front street, New York City, New York.” 


[1, 2] With this history of the insurance in mind, we may again ask whether 


the policy covered the accident. It did not cover any loss arising from bodily in- 
juries sustained by reason of any elevator shaft or hoistway used in the operation 
of any elevator. Borger was hurt by falling down the elevator shaft. But for 
the shaft he would not have been hurt. The fact that he pushed open the doors 
leading to the shaft by mistake is immaterial. He may have mistaken the doors 
because the hallway was dark, or because they were not properly marked and dis- 
tinguished from the entrance to the toilet. But the injury he received, causing the 
loss, was due to the shaftway. It may be suggested with some reason that, if the 
door was properly marked “elevator,” the accident would not have happened, and 
that therefore the proximate cause was the failure to thus give proper warning. 
We are dealing, however, with the terms of a policy, of a contract which cannot 
be refined beyond the intents and purposes of the parties. This is an agreement 
made between the Kanes and the insurance company. The injured person has no 
better or other rights than the insured. What did the insured contract for? The 
United States Casualty Company agreed to insure them against losses arising out 
of bodily injuries received in the building 102 Front street unless the injury was 
sustained by reason of the elevator shaft or the hoistway. This injury was re- 


ceived by reason of the elevator shaft and the hoistway and therefore was not 
covered by the policy. 


[3] Policies of insurance, when capable with equal reason of one or more 
interpretations are construed against the insurer and in favor of the insured. 
Stipcich v. Metropolitan Life Ins. Co. (May 21, 1928) 48 S. Ct. 512, 72 L. Ed. 
This is upon the theory that the insurance company generally drafts the terms 
of the instrument. No liberality of construction, however, in favor of the insured 
permits the inclusion of a risk which has been expressly excluded by the terms of 
the contract. This policy must be given a reasonable interpretation and the words 
used their ordinary and usual meaning. Injuries sustained by reason of the eleva- 
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tor shaft cannot be limited on the principle of proximate cause as vaguely under- 
stood in legal terminology. We cannot imagine that the parties in using these 
words understood that, if a person fell down the shaft because the hallway was 
dark the bodily injuries would be sustained by reason of the darkness, not because 
of the elevator shaft. This would virtually be making a new contract for the 
parties. 

While the owner’s subsequent act in no way could modify or add to the terms 
of his policy, it is at least indicative of the meaning which he gave to it. He un- 
derstood that the premium he was paying did not cover the elevator or the shaft. 
Two days after the accident he paid an additional premium and was covered. As 
before stated, we are dealing here with the contract which the owner made with 
the insurer. 

The plaintiff is also an appellant from an order of the Appellate Division 
modifying the judgment in an item of interest. We need not discuss the point, 
as the order will fall with the judgment in favor of the plaintiff, which for the 
reasons here stated we reverse. 

The judgment of the Appellate Division and that of the Trial Term should 
be reversed, and the complaint dismissed, with costs in all courts. 

Cardozo, C. J., and Pound, Andrews, Lehman, Kellogg and O’Brien, JJ., 
concur. 

Judgments reversed, etc. 
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MISCELLANEOUS 


GALLIGAN v. INDEPENDENT ORDER OF FORESTERS. (No. 11898.) 
Supreme Court of Colorado. May 14, 1928 
269 Pacific Reporter 584. 

1. INSURANCE—EVIDENCE HELD TO SHOW THAT DEFENDANT WAS 
FRATERNAL BENEFIT SOCIETY, WITHIN STATUTE REQUIRING 
cdo ON INSURANCE COMMISSIONER (LAWS 1911, P. 432, 
§ 17). 

Uncontradicted evidence that benefit certificates sued on entitled beneficiary 
to certain sums at fixed times, and insurance commissioner’s certificate to power 
of attorney, filed by defendant, that latter was fraternal benefit society, held suffi- 
cient, with allegations of complaint, to show that it was such a society, within 
Laws 1911, p. 432, § 17, requiring service of summons on commissioner. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


2. INSURANCE—FOREIGN BENEFIT SOCIETY’S APPOINTMENT OF 
INSURANCE COMMISSIONER AS AGENT, TO BE SERVED WITH 
PROCESS, REVOKED APPOINTMENT OF ANOTHER (LAWS 1911, 
P. 432, § 17; C. L. § 2322; CONST. ART. 15, § 10). od ‘ 
Foreign fraternal benefit society’s power of attorney, appointing insurance 

commissioner as its agent on whom process might be served, in compliance with 

Laws 1911, p. 432, § 17, revoked former certificate, appointing another as such 

agent pursuant to C. L. § 2322, enacted to carry out requirements of Const. art. 

15, § 10, and service on latter was ineffective. 

(For other cases, see Insurance, Dec. Dig. § 814.) 

En Banc. 

Error to Pueblo County Court; Frank G. Mirick, Judge. 

Action by M. J. Galligan against the Independent Order of Foresters, a cor- 
poration. To review a judgment of dismissal after an order setting aside a judg- 
ment for plaintiff, plaintiff brings error. Modified, and affirmed as modified. 

M. J. Galligan, of Pueblo, pro se. 

Robinson & Robinson, of Denver, for defendant in error. 

CampBeLL, J. Galligan, plaintiff below, plaintiff in error, brought this ac- 
tion and had judgment corporation for $2,000, which the plaintiff alleges the de- 
fendant promised to pay him in two matured benefit certificates which the defend- 
ant had issued to him and on which he had paid to the defendant the prescribed 
payments or assessments that entitled him, under the contract of insurance or 
benefits between the parties, to the sum sued for. Seasonably the defendant filed 
a motion, supported by affidavits, to set aside the judgment on the ground that 
the summons issued was not served upon the defendant according to law, or at 
all, and that defendant has a good defense to the action. The only showing on 
this motion was by the defendant in its own behalf. It consisted: (1) Of the 
affidavit of the defendant’s attorney that it had a good defense to the action. (2) 
An affidavit by John A. Holmberg, on whom the alleged service of summons 
was made, in which Holmberg says that a copy of the summons in this action was 
left with him, as the return thereon states, and that at the time he told the officer 
leaving the summons that he was in no way connected with the defendant and 
was not the proper person on whom service should be made, and that the proper 
person was the state commissioner of insurance. Holmberg further says that he 
paid no attention to the matter thereafter, and did not notify the defendant of 
the attempted service upon him. (3) A certificate of Jackson Cochran, state com- 
missioner of insurance of Colorado, of a power of attorney of the defendant, 
filed in his office, purporting to appoint and constitute the commissioner of in- 
surance of the state of Colorado, and his successors in office, its true and lawful 
attorney for the service of legal process in any action that might be brought against 
it in the courts of the state. The court sustained the defendant’s motion and set 
aside and held for naught its judgment for plaintiff theretofore rendered, to 
which order the plaintiff excepted. The plaintiff then announced that he elected 
to stand upon the record, whereupon the court ordered the action dismissed at his 
costs. It is to this judgment of dismissal that this writ of error is prosecuted. 

The first certificate was issued to the plaintiff in August, 1894, in the sum of 
$1,000, and the second certificate for a like sum, was issued in 1899. At the time 
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these certificates were issued, our Constitution, section 10, art. 15, prohibited for- 
eign corporations from doing business in this state without having one or more 
known places of business, and an authorized agent or agents therein upon whom 
process may be served. To carry out the requirements of this provision, section 
2322, C. L. 1921, was enacted in 1893. This statute provided that, before any for- 
eign corporation might do business in this state, it must make and file a certificate, 
signed by its president and secretary with our secretary of state, designating, 
among other things, an authorized agent or agents in this state, residing at its 
principal place of business, upon whom process may be served. The defendant 
corporation complied with this section of the statute, and filed with the secretary 
of state a certificate appointing and constituting John A. Holmberg as its agent 
upon whom process might be served. It was in supposed compliance with the 
provisions of this statute that the service of summons in this action was made 
upon John A. Holmberg. If, at the time of service of the summons upon him, 
Holmberg was the defendant’s agent for the service of process, due service in this 
cause was had upon the defendant; otherwise not. 

[1] In 1911, our General Assembly (S. L. 1911, p. 432) passed an act for the 
regulation and control of fraternal benefit societies. By section 17 of that act it 
was provided, among other things, that every fraternal benefit society, whether do- 
mestic or foreign, then transacting business in this state, shall within 30 days after 
the passage of the act appoint in writing the commissioner of insurance and his 
successors in office to be its true and lawful attorney upon whom all legal process 
in any action or proceeding against it shall be served. The section further pro- 
vides that service shall only be made upon such attorney, and that legal process 
shall not be served upon any such society except in the manner provided in the 
act as above stated. The real question for decision, therefore, in this case, is 
which of the two statutes is applicable; the original act of 1893, or the Fraternal 
Benefit Society Act of 1911, and the solution of this question depends upon whether 
or not the defendant is a fraternal benefit society. If the earlier act, which ap- 
plies to foreign corporations generally, is to govern, the service of the summons 
in this case was properly made on the defendant. If the defendant is a fraternal 
benefit society, then the act of 1911 applies, and the service of summons on Holm-. 
berg was not authorized. Although the complaint on its face does not specifically 
disclose that the defendant is a fraternal benefit society, as defined by our 1911 
statute, there is enough in the complaint and in this record to show that the bene- 
ficiary named in the certificate issued by this defendant, upon the payment of the 
prescribed assessments, and upon compliance with the rules and regulations of the 
society, becomes entitled at the fixed time to a certain sum of money. The cer- 
tificate of Cochran, our state commissioner of insurance, to the power of attorney 
that was filed in his office by the defendant, recites that the defendant is a frater- 
nal benefit society organized under the laws of the Dominion of Canada, and that 
it desires to transact such business within the state of Colorado pursuant to the 
laws thereof, and in compliance with the laws of Colorado it appoints the commis- 
sioner of insurance of the state of Colorado, and his successors in office, its true 
and lawful attorney for service of legal process in any action or proceeding that 
might be brought against it in the courts of Colorado. 

[2] We think the showing, not contradicted, taken in connection with the allega- 
tions of the complaint itself, is a sufficient showing that the defendant is a fraternal 
benefit society. As such, service of process upon it must be in accordance with 
the provisions of the act of 1911. It is true that the defendant at one time, in 1904, 
had made and filed in the office of the secretary of state of Colorado a certificate 
constituting and appointing John A. Holmberg its duly authorized agent upon whom 
process might be served. When, however, our General Assembly in 1911 passed the 
Fraternal Benefit Society Act, it provided therein that all fraternal benefit societies 
then transacting business in this state, and this included the defendant, must appoint 
in writing the commissioner of insurance of Colorado as the agent or attorney upon 
whom service of process in actions against it must be made, and it further provided 
that process should not be served in any other manner, except upon this commis- 
sioner, and repealed all acts and parts of acts inconsistent with the provisions of the 
1911 acts. The certificate, therefore, which was filed by this defendant in October, 
1911, in compliance with the requirements of our 1911 statute, was in legal effect a 
revocation of its former certificate, made and filed in 1904, which appointed Holm- 
berg as agent for service of process. At the time this action was begun in 1925, the 





1048 The Insurance Law Journal, Vol. 71 [Nov., 1928 


only agent upon whom service of process was authorized to be made against this 
defendant, a fraternal benefit society, was the state commissioner of insurance, and 
such process was not served upon him. The attempted service upon Holmberg, the 
defendant’s former agent, was ineffective by the express provisions of the statute. 
His agency was terminated and revoked by the subsequent appointment in 1911 by 
the defendant of the state commissioner of insurance as the defendant’s agent upon 
whom only service of process could be made. St. Louis, I. Mt. & S. Ry. Co. v. Com- 
mercial Union Ins. Co., 139 U. S. 223, 11 S. Ct. 554, 35 L. Ed. 154; Mullins v. Cen- 
tral Coal & Coke Co., 73 Ark. 333, 84 S. W. 477; Oland v. Agricultural Ins. Co., etc., 
59 Md. 248, 14 A. 669; Union Guaranty & Trust Co. v. Craddock, 59 Ark. 593, 28 
S. W. 424. 


We think the court therefore was justified in setting aside the judgment which 
was improperly entered against the defendant upon the attempted service of the 
summons upon Holmberg. 


The plaintiff claims, however, that the only relief that can properly be ‘given 
to him is to set aside the judgment of dismissal and reinstate the original judgment 
which was in his favor for the amount sued for. We think the plaintiff is in error 
as to this. While the affidavit of a good defense is in general terms only, there was 
no opposing affidavit by the plaintiff that the defendant had not a good defense. 
Indeed, as we read the record, the only question that was seriously at issue at the 
trial was as to the legality of the attempted service of summons upon Holmberg. 
We think, however, that, while the judgment must be affirmed, it should be a modi- 
fication that the dismissal of the action should be without prejudice to the plaintiff 
in instituting another action upon the certificates. As so modified, the judgment 
will be, and it is, affirmed. 

Affirmed. 


LANSING B. WARNER, Inc., et al. v. LIVINGSTON, Com’r of Insurance. 
(Motion No. 186.) 
Supreme Court of Michigan. July 24, 1928. 
220 Northwestern Reporter 743. 


1. INSURANCE—FOREIGN CORPORATION REPRESENTING RECIPRO- 
CAL INSURANCE ASSOCIATION AS ATTORNEY IN FACT NEED 
NOT QUALIFY UNDER ACT BEFORE CERTIFICATE OF AUTHOR- 
ITY MAY BE ISSUED ASSOCIATION (Pub. Acts 1917, No. 256, pt. 5, c. 
2, § 10; Pub. Acts 1921, No. 84). 


Where association of individuals, authorized by statute to exchange reciprocal 
contracts to indemnify each other against loss by fire or other hazards, applied for 
certificate of authority under Pub. Acts 1917, No. 256, pt. 5, c. 2, § 10, after comply- 
ing with statute authorizing such association, and certificate was refused on 
ground that attorney in fact, a foreign corporation, had not been authorized to do 
business in state, as provided by Pub. Acts 1921, No. 84, held, it was not necessary 
for attorney to qualify under foreign corporation act for authority to transact busi- 
ness in state to entitled association to certificate. 

(For other cases, see Insurance, Dec. Dig. § 12%.) 

2. INSURANCE—FOREIGN CORPORATION ACTING AS ATTORNEY 
IN FACT FOR RECIPROCAL INSURANCE ASSOCIATION IS EX- 
CLUDED FROM OPERATION OF ACT, BEING ENGAGED IN INSUR- 
ANCE BUSINESS (Pub. Acts 1921, No. 84, pt. 5, c. 1, § 5). 


Foreign corporation acting as attorney in fact for reciprocal insurance associa- 
tion, being engaged in insurance business, and operating under special statute by 
license of insurance commissioner, is expressly excluded from provisions of Pub. 
Acts 1921, No. 84, pt. 5, c. 1, § 5, requiring foreign corporation to qualify before 
doing business in state. 


(For other cases, see Insurance, Dec. Dig. § 12%.) 
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3. INSURANCE—CERTIFICATE OF AUTHORITY FROM COMMISSIONER 
TO RECIPROCAL ASSOCIATION, AUTHORIZING IT TO DO BUSI- 
NESS, IS LICENSE TO ITS ATTORNEY TO REPRESENT IT (Pub. 
Acts 1917, No. 256, pt. 5, c. 2, § 10). . ; 
Under Pub. Acts 1917, No. 256, governing relative rights and duties of reci- 

procal insurance association and its attorney in fact, certificate of authority from 

insurance commissioner, issued in accordance with part 5, c. 2, § 10, is authority to 
carry on reciprocal insurance business in state and also license to its attorney in 
fact to represent it. 


(For other cases, see Insurance, Dec. Dig. § 12%.) 


Mandamus by Lansing B. Warner, Inc., and the Canners’ Exchange Subscribers 
at Warner Inter-Insurance Bureau against Charles D. Livingston, Commissioner of 
Insurance. Writ to issue, if necessary. 

Argued before the Entire Bench except Potter, J. . 

Knappen, Uhl & Bryant, of Grand Rapids (Zane, Morse & Norman, of Chicago, 
Ill., of counsel), for petitioners. 

Wilber M. Brucker, Atty. Gen., and Paul G. Eger, Asst. Atty. Gen., for re- 
spondent. 

McDonatp, J. The plaintiffs have petitioned for a writ of mandamus to com- 
pel the defendant to issue a certificate of authority in accordance with section 10, c. 
2, pt. 5, of Act 256, Public Acts of 1917. 

The Canners’ Exchange Subscribers is a voluntary association of individuals, 
partnerships, and corporations of Michigan, engaged in the canning business, au- 
thorized by statute to exchange reciprocal or interinsurance contracts for the purpose 
of indemnifying each other against loss by fire and other hazards. The headquar- 
ters of the plaintiff association is at Warner Inter-Insurance Bureau, in Chicago 
Ill. The business connected with this plan of insurance is conducted for the as- 
sociation by its agent or attorney in fact, Lansing B. Warner, Inc., an IlInois Cor- 
poration. The statute authorizing reciprocal insurance imposes various conditions 
which when complied with entitle the association to a certificate from the insurance 
commissioner showing that the law has been complied with and that the association 
is authorized to carry on its business in this state. Under the provisions of the act, 
such certificates have been issued to this association annually for several years. But 
in 1927, the commissioner refused to issue the certificate, on the ground that the 
attorney in fact, Lansing B. Warner, Inc., a foreign corporation, had not been au- 
thorized to do business in this state as provided by Act 84, Public Acts of 1921, 
whereupon the plaintiffs began this mandamus proceeding. 

[1] The facts of this case present but one question for our consideration: Is 
the attorney in fact required to qualify under Act 84, Public Acts of 1921, in order 
to transact the association’s business in this state? The members of the plaintiff as- 
sociation, designated in the statute as “subscribers,” can carry on their interinsur- 
ance most conveniently through an agent. The statute recognizes this as a neces- 
sary part of their plan. It provides that they may appoint an attorney to act for 
them and requires that a copy of the power of attorney shall be filed with the 
insurance commissioner showing that he is duly authorized to act as such. It 
prescribes his duties, all of which involve the performance of work for the 
principal. In every instance wherein it specifies what is required of the sub- 
scribers, it expressly says that it shall be performed by the attorney; in other 
words, the statute itself makes every act of the attorney the act of its prin- 
cipal. All of its duties and the extent of its activities are completely covered 
by the statute. It is doing not its own business, but that of the subscribers 
who are required to pay for the privilege an annual fee of 2 per cent. of the gross 
premiums or deposits for the preceding calendar year. As the subscribers and their 
attorney are authorized to carry on this business in Michigan and have fully com- 
plied with the law relating thereto, it would seem that they are entitled to the certi- 
ficate of authority without being compelled to meet any other conditions not im- 
posed by the statute. It is not necessary for the attorney to qualify under the for- 
eign corporation act for authority to transact this business in Michigan. 

[2] On this question the controlling facts have already been stated. It is not 
here doing its own business, but that of the subscribers who are authorized by spec- 
ial statute to conduct their affairs through a designated agent or attorney. If these 
facts are not sufficient to exempt the agent from the operation of the foreign corpo- 
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ration act, there is the further fact that, being engaged in the insurance business and 
operating under a special statute by license of the insurance commissioner, a for- 
eign corporation, whether acting for itself or as attorney for another, is expressly 
expcluded from the provisions of the general act. Section 5, pt. 5, c. 1, of Act 84, 
Public Acts of 1921, is as follows: 

“The provisions of this chapter shall not be applicable to such foreign corpora- 
tions as are permitted to do business in this state by license issued by the commis- 
sioner of insurance, according to the provisions of law. The term ‘corporations’ as 
used in this chapter shall be construed to include all associations, partnership asso- 
Ciations,” etc. 

[3] Under the special act which governs the relative rights and duties of the 
parties in this case, the certificate of authority from the insurance commissioner 
to the subscribers is authority to them to carry on a reciprocal insurance business in 
this state and is also a license to their attorney to represent them. The same act, 
chapter 2, governs the admission of foreign insurance companies to do business in 
this state. The general corporation act is not applicable. : 

It is not necessary to discuss the question further. It is very clear that, having 
fully complied with the applicable statute, the plaintiffs are entitled to their certi- 
ficate of authority. If necessary, the writ of mandamus will issue. 

Fead, C. J., and North, Fellows, Wiest, Clark, and Sharpe, JJ., concur. 


WALKER v. McCRAY. (No. 18993.) 
Supreme Court of Oklahoma. July 10, 1928. 
269 Pacific Reporter 279. 
(Syllabus by the Court.) teks 
1, INSURANCE—INSURANCE AGENT, PAYING TO COMPANY AMOUNT 

OF FIRST PREMIUM IN EXCESS OF COMMISSION, MAY SUE IN 

OWN NAME THEREFOR. 

Where the contract of an insurance agent with his company obligates the 
agent to pay the company all that part of the first premium on delivered policies 
in excess of the commission allowed the agent under the contract, and the agent 
pays such premium to the insurance company, he is subrogated to all the rights 
of his principal in the premium, and may maintain a suit in his own name therefor. 

(For other cases, see Insurance, Dec. Dig. § 188[1].) 


(Additional Syllabus by Editorial Staff.) 
3. INSURANCE— DELIVERY AND ACCEPTANCE OF POLICY BY 

INSURED HELD FOR JURY. 

In suit by insurance agent to recover amount of first premium on delivered 
policy, evidence as to whether policy was delivered to, and accepted by, insured, 
held sufficient to require its submission to jury. 

(For other cases, see Insurance, Dec. Dig. § 188[3].) 

Appeal from District Court, Tulsa County; Edwin R. McNeil, Judge. 


Suit by William H. Walker against William §. McCray. Judgment of dis- 
missal, and plaintiff appeals. Reversed and remanded, with directions. 

M. A. Breckinridge and Chas. R. Bostick, both of Tulsa, for plaintiff in error. 

A. F. Moss and H. R. Young, both of Tulsa, for defendant in error. 

Herner, J. William H. Walker, plaintiff in error, as plaintiff brought this 
suit in Tulsa county against William S. McCray, defendant in error, as defendant, 
and alleged that on the 14th day of March, 1924, the defendant made a written 
application for a policy of life insurance in the sum of $100,000 and attached a 
copy of the application to his petition. He further alleged that, in accordance 
with the application, the defendant presented himself for examination; was duly 
examined and passed by the doctors; that said examination was in due time 
forwarded to the héme office of the Royal Union Mutual Life Insurance Com- 
pany of Des Moines, Iowa, and accepted by the company; that the policy of 
insurance was thereupon issued and delivered to the defendant; and, upon the 
delivery of the same, the defendant became liable for the first year’s premium 
on the same in the sum of $5,060. 

Plaintiff further alleged that under his contract with the life insurance com- 
pany he was liable to the company for said premium and paid said premium; and 
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thereupon, by reason thereof, became subrogated to all the rights of the insur- 
ance company as against the defendant. 

The application for the insurance, which was signed by the defendant, pro- 
vides that the policy shall be in force after the application is approved and 
accepted by the company at its home office, and further provides that, if the 
first premium shall not have been paid to the company or its agent at the time 
of the making of the application, the policy shall not be in force until it is 
delivered, and the premium actually paid while in good health. 

The ‘defendant filed a general denial, and specifically alleged that the cation 
was never delivered to the defendant, denied that it was ever in force, and further 
alleged that plaintiff was under no obligation to pay the premium to the insurance 
company, and, if it was paid, the plaintiff paid it as a volunteer, and therefore 
would not be subrogated to the rights of the company. 

After the plaintiff had introduced all of his evidence, the court sustained a 
demurrer thereto, and discharged the jury, and dismissed plaintiff’s petition. 

The trial court held that the plaintiff was not subrogated to the rights of 
the insurance company, and therefore not entitled to maintain this action in his 
own name. This action of the court is assigned as error. 

[1] The proof shows that the plaintiff paid the insurance company the first 
year’s premium on the defendant’s policy. If the plaintiff’s contract with the 
insurance company obligated him to pay the first year’s premium, then he would 
be, on the payment of the same, subrogated to the rights of the insurance 
company, and could maintain this action in his own name. 

In the case of Lamb v. Connor, 84 Wash. 121, 146 P. 174, the Supreme Court 
of Washington, in the second paragraph of the syllabus, said: 

“Where an insurance company held its soliciting agent liable for the pay- 
ment of premiums on policies, the agent, paying a premium, could sue insured in 
his own name for the amount thereof.” 

This was an action by the insurance agent against the insured, and the objec- 
tion was made that the plaintiff was not the proper party, and the court, after 
holding that this objection was not well founded held that the agent was the 
proper party, and in the body of the opinion said: 

“It is quite generally held—in fact, it seems to be held in all late cases— 
that an agent who, in discharge of his obligations to his principal, pays the debt 
of the other contracting party to his principal, may be subrogated to the right 
of the principal to maintain an action. 

“When an insurance company looks to its general agent for the premiums on 
insurance written by him, the agent is the owner of the debt, arising by his 
extending credit for the premiums, so that, on payment thereof, he is subrogated 
to all the rights of his principal in the premiums, entitling him to sue therefor.’ ” 

If the plaintiff, under his contract with the insurance company, was obligated 
to pay the first year’s premium, on the payment of the same he became subrogated 
to the rights of the insurance company, and could properly maintain his suit 
in his own name. 

This brings us to a construction of the plaintiff’s contract with the insurance 
company and the material provision with reference to the payment of premiums 
is as follows: 

“Remittances. Sales manager shall without delay, and in any event within 
sixty days, and at his sole expense, pay over in cash to the company,all that part 
of the first premium on delivered policies in excess of the hereinbefore stated 
commissions thereon. Sales manager shall be held responsible for all moneys 
received for and on behalf of the company, either by him or his salesmen or 
sales agents or others appointed and employed by him. All such moneys: are 
and shall be treated as trust funds and shall be used for no other purpose than as 
in this contract stated.” 


The defendant contends that this contract binds the agent only in cases 
where he or his subagent has actually received the cash on the premium, and 
does not bind the agent to pay the premium unless the cash was actually received. 
If it were not for the first provision of the contract, this contention would be well 
founded, but the first sentence is broader, and, in our judgment, binds the agent 
to pay in cash to the company all that part of the first premium on delivered 
policies in excess of the commissions allowed the agent. If the plaintiff, under 
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this contract, should deliver a policy without receiving the cash therefor, and 
the insured did not pay the premium, we think the insurance company could sue 
plaintiff and recover a judgment against him for its part of the premium. This 
being true, if the policy in the instant case was delivered to,-and accepted by, 
the defendant, then the agent, under his contract with his principal, became 
responsible for the payment of the premium, and, when the premium was paid, 
the plaintiff was subrogated to the rights of the insurance company, and it follows 
that he could properly maintain this suit in his own name. 

[3] One of the material issues in this case was whether or not the policy 
was delivered to, and accepted by, the defendant. Was plaintiff’s evidence suff- 
cient to require the submission of this issue to the jury? The substance of plain- 
tiff’s testimony was as follows: 

“So, in the meantime, I took the policy over and left it with his man in the 
office, whom I believe they call Jaggs. I told him that that was a policy for 
Mr. McCray, and asked him if he would see that he go it, and he said, ‘I certainly 
will.” So he said when I went back—I made a number of trips to Mr. McCray’s 
office, and he was very busy, in and out, and nervous, and I tried to be very 
patient with him. He finally told me he had lost the policy, and told me to 
come back at a certain time, which I did, and he wasn’t in. I didn’t try to make 
any collection on the policy until after the time his age changed, which was 
after the 25th of May. So I finally, after making various trips to his office, 
got hold of him and told him that it was now necessary that I have the premium 
on this policy, as I had to make arrangements to take care of the company. So 
he postponed me from time to time, and finally I told him—I wrote the company, 
and explained the situation, and asked them if, after I had made various efforts 
to make collection, asked them if I could cancel the policy and pay the term rate. 
So they prepared a document and sent to me direct, to have Mr. McCray execute 
and pay the amount of the term insurance that was designated in that, and they 
would cancel the policy. I presented it to Mr. McCray, and he said he wouldn't 
sign anything. So I told him, ‘Bill, you ought to be ashamed of yourself. Are 
you going to make me sue you to pay this premium?’ ‘Well, he said, ‘I haven't 
been insured,’ or, ‘The policy isn’t in force, or something of that kind, and I says, 
‘The policy is in force for the year because it has been issued and delivered 
to you; if you have lost it, that doesn’t indicate the policy isn’t in force, because, 
if you make affidavit you have lost the policy, I would have a duplicate issued, 
of course. That is a brief resumé of my transactions with Mr. McCray.” 

From this evidence it is apparent that the policy was issued by the company 
and delivered in the office of the defendant. The record shows the defendant 
saw the policy. He stated to the plaintiff that he had lost it. Plaintiff tried to 
collect the premium, and, when he did not collect it, he undertook to cancel the 
policy, and a document was prepared and presented to the defendant to execute, 
in order that the policy might be canceled, and the defendant refused to execute 
it. 

The pleadings put in issue the question as to whether or not the policy was 
delivered to, and accepted by, the defendant. Whether or not it was delivered 
and accepted by him must be proved by all the facts and circumstances surround- 
ing the transaction. 

[2] A demurrer to the evidence admits all of the facts which the evidence 
in the slightest degree tends to prove and-all of the inferences and conclusions 
which may be reasonably and logically drawn therefrom. In the case of Calhoma 
Oil Syndicate et al. v. Atlas Supply Co., 117 Okl. 6, 244 P. 770, this court, in the 
first paragraph of the syllabus, said: 

“A demurrer to the evidence admits all the facts which the evidence in the 
slightest degree tends to prove, and all the inferences and conclusions which 
may be reasonably and logically drawn from the evidence, and upon demurrer to 
the evidence the plaintiff is entitled to every inference which the evidence, 
considered in the light most favorable to him, reasonably tends to prove.” 

Under the rule announced in the above case, and under the facts in this case, 
the court should have overruled the demurrer to the evidence of the plaintiff. 

The defendant urges that, where the application for insurance and the policy 
of insurance provides that the first premium must be paid before the policy 
becomes effective, neither party is bound until the payment of the first premium, 
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and the insured has the right to refuse to pay the first premium, and thereby 
reject the policy, and, if this is done, no liability is incurred by the insured. If, 
however, upon a submission of the case to the jury, it should find that the policy 
was delivered to, and accepted by, the defendant, he, of course, would be 
obligated to pay the premium. 

The defendant also urges that the minds of the insurer and the insured never 
met upon the material terms of the policy. It is, of course, true that, before 
either party is bound or liable, they must agree upon the essential terms of the 
policy. If, however, the jury should find that the policy was delivered to, and 
accepted by, the defendant, he would be bound thereby. 

The judgment of the trial court is reversed and remanded, with directions to 
grant a new trial. 

Mason, V. C. J., and Lester, Hunt, Clark, and Riley, JJ., concur. 


HERBRING v. LEE, State Ins. Com’r. 
Supreme Court of Oregon. July 17, 1928. 
69 Pacific Reporter 236. 
1. INSURANCE—STATE’S POWER TO IMPOSE CONDITIONS ON 
WHICH FOREIGN FIRE INSURER MAY DO BUSINESS IN STATE 
IS NOT SUBJECT TO CONSTITUTIONAL LIMITATIONS. 
Power to state to impose conditions on which a foreign fire insurance company 
will be permitted to do business in state is not subject to constitutional limitations. 
(For other cases, see Insurance, Dec. Dig. § 18.) 


7. INSURANCE—INSURANCE BUSINESS IS PROPER SUBJECT FOR 
Satnee REGULATION AS DIRECTLY AFFECTING PUBLIC IN- 
TEREST. 

Insurance business so directly affects well being and interest of the state as to 
make it a proper subject for regulation and control by state, including right to regu- 
late, control, and license agents and brokers through whom such business is carried 
on. 

(For other cases, see Insurance, Dec. Dig. § 3.) 


8 INSURANCE—STATUTE REQUIRING FOREIGN INSURANCE COM- 
PANIES TO PAY ANNUAL LICENSE FEE FOR EACH ADDITIONAL 
AGENT HELD NOT INVALID AS GRANT OF SPECIAL PRIVILEGE 
OR IMMUNITY, ABRIDING PRIVILEGES OR IMMUNITIES OF 
CITIZENS OR DENYING EQUAL PROTECTION OF LAWS (Or. L. § 
6388, subd. 8; Const. art. 1, § 20; Const. U. S. Amend. 14). | 
Or. L. § 6388, subd. 8, requiring foreign insurance companies to pay annual 

license fee of $500 for each additional agent in any city in state, held not violative of 

Const. art. 1. § 20, prohibiting laws granting privileges or immunities not equally 

belonging to all citizens, nor Const. U. S. Amend. 14, prohibiting laws abridging 

privileges or immunities of citizens of United States or denying equal protection 
of laws. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

Department 2. 

Appeal from Circuit Court, Marion County; L. H. McMahan, Judge. 

Action by Karl Herbring against Clare A. Lee, Insurance Commissioner of the 
State of Oregon. Judgment for plaintiff, and defendant appeals. Reversed, and 
proceeding dismissed. 

_ The defendant appeals from the judgment of the circuit court requiring him to 

issue to plaintiff, Karl Herbring, a license to act as agent for the Northwest National 

Fire Insurance Company in the sale of fire insurance in the city of Portland, Or., 

without said fire insurance company being required to pay to the state of Oregon the 

sum of $500 as an annual license fee for the appointment of an additional agent. 

Willis S. Moore, Asst. Atty. Gen. (I. H. Van Winkle, Atty. Gen., on the brief), 
for appellant. 


Thos. MacMahon, of Tacoma, Wash., and Karl Herbring, of Portland, for re- 
spondent. 


Bean, J. Section 6333, Or. L., provides that, except in certain instances therein 
specified, which are not material to the question herein presented, as follows: 
“No company, association, person or persons, authorized to transact insur- 
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ance or offer indemnity contracts in this state, other than life insurance com- 
panies, and not incorporated under the laws of this state, hereinafter designated 
as company, shall make, write, place or cause to be made, written, or placed, any- 
policy or contract of insurance or indemnity of any kind or character, or a general 
or floating policy covering risks on property located in the state of Oregon, 
liability created by or accruing under the laws of such state, or undertakings to be 
performed in such state, except through their regularly commissioned and licensed 
resident agents, who shall countersign all policies or indemnity contracts so 
issued and collect the premiums therefor, to the end that the state may receive 
the taxes required by law to be paid on premiums collected for insurance on 
property or undertakings located in this state, and no person shall pay or forward 
any premiums or applications for insurance or in any manner secure, help or aid 
in the placing of any insurance, or effect any contract of insurance or indemnity 
upon property, liability or undertakings located in this state with any such 
insurer which is not authorized to transact its business in this state; provided: 
-_* * 

(3) “Every company duly authorized and licensed to transact insurance 
business, other than life insurance companies, in the state of Oregon, and lawfully 
doing such business therein, may in respect thereof appoint an agent or agents 
in each city, town or village in this state, and the name of every agent appointed 
in accordance with the provisions of this section, including the classes of business 
he is authorized to transact for such company, shall be filed with the insurance 
commissioner immediately upon the making of such appointment by any such 
company. The insurance commissioner, if he finds the agent qualified, shall 
thereupon issue to each such agent a license setting forth that such agent is 
entitled to act for the company appointing him for the balance of the current 
year ending April Ist, following the date of such appointment; provided, that the 
license issued to an established agency of any company in any city, town or 
village in this state may be transferred by the insurance commissioner to another 
agent or agency upon proper application of any such company, without exacting 
further fees. Every such license for each such agent representing any such 
company shall be renewed during the month of March in each year for the 
ensuing year upon proper application to the insurance commissioner by the 
company appointing him. The fee fixed for issuing such license shall be $2 
and shall be paid to the insurance commissioner.” 

Plaintiff, a resident and practicing attorney in the city of Portland, Or., 
made application to the defendant as insurance commissioner for a license to 
act as agent in that city for the Northwest National Fire Insurance Company, a 
foreign insurance corporation, which for several years had been qualified and 
doing insurance business in the state of Oregon. The application of the plaintiff 
was denied by the insurance commissioner for the reason that the Northwest 
National Fire Insurance Company is a foreign fire insurance corporation, and 
that it had already appointed two resident agents to act for it in the city of 
Portland under its corporate name, and that a third agent for said city to act 
under its corporate name could not be appointed except upon the payment of an 
additional fee of $500 by said insurance company. The refusal was based upon 
section 6388, Or. L., which relates to the conditions upon which such companies 
may write insurance in the state of Oregon. That section provides that it shall 
be unlawful for any fire insurance company doing business in the state of Oregon 
to write, place, or cause to be written or placed, any policy or contract for 
indemnity or insurance on property situated or located in the state of Oregon, 
except through or by the duly authorized agent, or agents, of such insurance 
company residing and doing business in this state. 


Subdivision 2 of said section requires every fire insurance company, before 
issuing any policy or contract for indemnity or insurance on property situated 
or located in the state of Oregon, to file with the insurance commissioner of this 
state the title under which it proposes to write any such insurance in the state of 
Oregon, and that such title shall be registered by the insurance commissioner, 
together with the name of the insurance company filing such title, and a speci- 
men thereof shall be pasted in a book to be kept for that purpose by the insurance 
commissioner, and that upon paying the fee as thereinafter provided and comply- 
ing with all other departmental requirements, such insurance company shall be 
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entitled to issue policies or contracts for indemnity or insurance for the one title 
so registered, and no more. 

Subdivision 3 requires every insurance company registering a title under said 
act to pay to the insurance commissioner a fee of $5 therefor, and that the insur- 
ance commissioner shall then issue a certificate to the insurance company 
registering such title. Subdivision 4 provides that every insurance company 
licensed to transact fire insurance business in this state may establish agencies to 
consist of but one agent for every city, town, or village in the state to represent 
the title registered and additional agencies as thereinafter provided in said section, 
and that the name of every agent appointed in accordance with the provisions of 
said section shall be filed with the insurance commissioner immediately upon the 
‘making of such appointment. It is further provided that the insurance com- 
missioner shall thereupon issue to each such agent who is qualified a certificate 
setting forth that such agent is entitled to act for the company appointing him 
for the balance of the current year ending March 31, after the date of such 
appointment; that a fee of $2 shall be paid to the insurance commissioner for 
issuing such certificate. 

Subdivision 5 provides that any insurance company authorized to transact fire 
insurance business in this state in its own corporate name may file one additional 
title in the same manner as provided for the filing of a corporate title, and may 
issue its policies under such additional title and appoint agencies to transact its 
business under such additional title. Sudivision 6 provides that any such insur- 
ance company which is authorized to transact fire insurance in this state in its 
corporate title, and also under an additional title, may only appoint one agent 
‘to represent each such title filed in any city, town, or village of this state. 

Subdivision 7 provides that such company may appoint one additional agent 
to represent such company transacting business in its own corporate name in any 
city of this state having a population of 50,000 or more inhabitants, according to 
the last federal census, provided any such insurance company doing business 
under an additional title shall be limited to one agency for each title. Subdivision 
8 provides thus: 

“Any such insurance company may appoint an additional agent or agents 
to transact business in its own corporate name, or additional title, in any city of this 
state on application to the insurance commissioner and the payment of an annual 
license fee of five hundred dollars for each such agent.” 

The Northyest National Fire Insurance Company notified the appellant that 
it had appointed the respondent to act as its agent in the city of Portland, Or., 
but did not pay the annual license fee of $500 required by the subdivision to be 
paid upon application of such agent. 

It is the contention of the respondent in this case that his application for a 

license as insurance agent was made pursuant to section 6333, Or. L., and that 
since no objection was raised as to his personal qualifications, it became the 
duty of the insurance commissioner to issue such license to him upon the pay- 
ment of a fee of $2 therefor, which was tendered by the respondent with his 
application. The commissioner’s refusal to make the requested appointment was 
occasioned by the nonpayment of the fee of $500 required by section 6388, Or. L., 
as a condition precedent to the right of any fire insurance company to appoint 
such additional agent. The contention of respondent is that the license should 
issue upon compliance with the conditions prescribed by section 6333, Or. L., 
without the foreign insurance company complying with section 6388, Or. L., subd. 
8, by paying the fee of $500 thereby required. 
_ Chapter 203, General Laws of Oregon 1917, which is practically a fire 
insurance code, is a general act “for the regulation and supervision of insurance 
in the state of Oregon.” This act contains subdivision 8, §6388, Or. L., and also 
subdivision 3, § 6333, Or. L. There is no reason suggested or conceived why a 
foreign insurance company applying to do business in this state should not com- 
ply with both of the sections and subdivisions mentioned. Therefore a foreign 
corporation being required to comply with the statute, in order to be entitled 
to appoint agents and consummate its business in the state of Oregon, it fol- 
lows, as the night follows the day, that in order for an agent to obtain a license 
to represent such a foreign corporation there must first be a compliance by the 
foreign corporation with the requirements of our state law. 
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[1] The power of the state to impose conditions upon which a foreign fire 
insurance company may be permitted to do business in this state is not subject 
to constitutional limitations, and the rights of one applying for a license to act 
as agent for such insurance company are contingent upon the compliance of 
the company with conditions precedent to its right to appoint such an agent. 
Section 6388, Or. L.; section 22c, c. 203, Gen. Laws of Oregon 1917; Paul v. 
Virginia, 8 Wall. 168, 19 L. Ed. 357; Fire Ass’n of Phila. v. N. Y., 119 U. S. 110, 
7S. Ct. 108, 30 L. Ed. 342; Hooper v. State of California, 155 U. S. 648, 15 S. Ct. 
207, 39 L. Ed. 297; Cheney Bros. Co. v. Mass., 246 U. S. 147, 38 S.Ct. 295, 62 L. 
Ed. 632; Am. Smelting, etc., Co. v. Colorado, 204 U. S. 103, 27 S. Ct. 198, 51 L. Ed. 
393, 9 Ann. Cas. 978, and cases in note thereto. 

[2, 3] While the general power of a state to exclude, restrict, or regulate 
foreign corporations seeking to do business within its borders is undoubted, the 
exercise of such power by particular statutes is subject to all applicatory constitu- 
ffonal provisions contained in either the state or the Federal Constitution. With 
the question of the expediency or policy of the statutes imposing conditions upon 
foreign corporations the courts have nothing to do. It is purely a legislative ques- 
tion. The statute must stand unless it is plainly in conflict with some constitu- 
tional provision, and, if there is doubt as to its constitutionality, the doubt must 
be resolved in favor of the Legislature. 14a C. J. p. 1248, § 3949. 

There is no prohibition in the Federal Constitution which operates to restrain 
the Legislature of a state from exacting from foreign corporations as a condition 
precedent to their being admitted to do business within the state, license fees 
or taxes, even where they are not imposed upon similar domestic corporations. 
14 aC. J. p. 1256, § 3958. There is no discrimination in the statute as compared 
with domestic corporations. 

[4] Having given a foreign corporation a license to do business within the 
state, the state may revoke it in its discretion for good cause or without any 
cause at all, and its motive in doing so is not open to inquiry, subject of course 
to the constitutional requirements with respect to the obligation of contracts, 
vested rights, and due process of law. With like limitations, additional require- 
ments, conditions, and restrictions may be imposed on foreign corporations 
already licensed to do business within the state. 14a C. J. p. 1247 § 3948. 


A note to State ex rel. v. Ackerman, 51 Ohio St. 163, 37 N. E. 828, 24 L. R. A. 
298, reads thus: 


“That insurance is not commerce within the constitutional provisions giving 
Congress authority to regulate commerce and preventing state intereference there- 
with has been fully established by the decisions of the United States Supreme 
Court, the final authority on the subject, as well as by decisions of the state courts. 
Paul v. Virginia, 75 U. S. (8 Wall.) 168, 19 L. Ed. 357; Ducat v. Chicago, 77 U. S. 
(10 Wall.) 410, 19 L. Ed. 972; Liverpool & L. Life & Fire Ins. Co. v. Oliver, 77 U. 
S. (10 Wall.) 566, 19 L. Ed. 1029; Home Ins. Co. of New York v. Augusta, 93 U. 
S. 116, 23 L. Ed. 825; People v. Thurber, 13 Ill. 554; Farmers’ & M. Ins. Co. v. 
Harrah, 47 Ind. 236; List v. Comm., 118 Pa. [12 A. 277]; State v. Phipps 50 Kan. 
609 [31 P. 1097, 18 L. R. A. 657, 34 Am. St. Rep. 152]. Therefore to insurance com- 
panies the general doctrine fully applies, that a state may exclude a foreign corpora- 
tion, or impose upon it, as a condition of doing business, any burdens or restrictions 
that it chooses, reasonable or unreasonable.” 


[5, 6] A corporation seeking, by its agents, to establish a domicile for business 
in a state other than that of its creation must take that domicile, as individuals are 
always understood to do, subject to the responsibilities and burdens imposed by the 
laws which it finds in force there. S. S. White Dental Mfg. Co. v. Commonwealth, 
212 Mass. 35, 98 N. E. 1056, Ann. Cas. 1913C, 805, 808. Making the right to act as 
agent for foreign insurance company subject to the condition of the payment of a 
fee, or a restriction, tending to limit the number of agents to act for a foreign in- 
surance company in this state, is not an unconstitutional impairment of the privileges 
and immunities of a citizen, since corporations are not within the protection of the 
provisions relating thereto and persons seeking to act for them can acquire no 
greater rights than the corporations have. The power to exclude embraces the power 
to regulate, to enact and enforce all legislation in regard to things done within the 
state which may be directly or incidently requisite in order to render the enforce- 
ment of the conceded power efficacious to the fullest extent, subject always, of 
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course, to the paramount authority of the Constitution of the United States. Cook 
v. Howland, 74 Vt. 393, 52 A. 973, 59 L. R. A. 338, 93 Am. St. Rep. 912. 

[7] The insurance business so directly affects the well-being and interest of the 
public as to make it a proper subject for regulation and control by the state. The 
right to regulate and control the business includes the right to regulate and control 
the agents and brokers through whom such business is carried on. The state has 
the right to require all persons who engage within its borders in the business of in- 
surance first to secure a license from designated authority authorizing the engaging 
in such business. Wallace v. Ferguson, 70 Or. 306, 312, 140 P. 742, 141 P. 542; La 
Tourette v. McMaster, 248 U. S. 465, 39 S. Ct. 160, 63 L. Ed. 362; Noble v. English, 
183 Iowa, 893, 167 N.W. 629. Note to N. W. Nat. Ins. Co. v. Fishback, 130 Wash. 
490, 228 P. 516, 36 A. L. R. at pages 1507, 1512, and other cases there cited. 

In La Tourette v. McMaster, 248 U. S. 465, 39 S. Ct. 160, 63 L. Ed. 362, a 
statute was held to be constitutional which provided that only such persons shall be 
licensed to act as insurance agents or brokers as are residents of the state and have 
been licensed agents of the state for at least two years. The court said that the 
business of insurance was clothed with a public interest, and subject therefore to the 
regulating power of the state, “and it necessarily follows that, as insurance is af- 
fected with public interest, those engaged in it or who bring about its consummation 
are affected with the same interest and subject to regulation as it is. A broker 
is so engaged—is an instrument of such consummation. The statute makes him the 
representative of the insured. He is also the representative of the insurer, * * * 
and his fidelity to both may be the concern of the state to secure.’ 

It must be conceded that a state has the power to prohibit a foreign corporation 
from doing business in the state of Oregon. This includes the lesser power to re- 
gulate and impose a restriction upon such foreign corporation as a condition pre- 
cedent to its doing business or to enlarge or extend its business in this state. 

[8] The attack is made by respondent upon the validity of subdivision 8, § 
6388, Or. L., as in violation of section 20, article 1, of the Constitution of Oregon, 
which provides that no law shall be passed granting to any citizen or class of 
citizens, privileges or immunities which upon the same terms shall not equally belong 
to all citizens. It is also claimed that the provjsion is repugnant to the Fourteenth 
Amendment of the Constitution of the United States, which provides that no state 
shall make or enforce any law which shall abridge the privileges or immunities of 
citizens of the United States, or deny to any person within its jurisdiction the equal 
protection of the laws. 

The provisions of the statute do not abridge any right guaranteed by the state 
or Federal Constitutions. Ferguson v. Tuttle, 95 N. J. Law, 374, 112 A. 596. The 
latter case is in principle like the one in hand. 

[9] It is also said that the law is discriminatory, oppressive, and arbitrary. The 
qualification prescribed by the statute is neither discriminatory, oppressive, or ar- 
bitrary between persons. It is a plain, simple prerequisite under which a foreign 
insurance company can do business in the state of Oregon. The Legislature in its 
wisdom had the power to prescribe the conditions under which agents can do busi- 


ness in. the state for foreign insurance companies. All are alike under the law. 
There is no discrimination. 


_It may as well be said that the state should permit a foreign corporation to do 
business within its borders, without any compliance with the statute in order that 
citizens of the state might act as agents for such foreign corporations, as it is to 
say foreign corporations should not comply with subdivision 8, § 6388, in order that 
a license might be issued to an agent to represent such foreign insurance company. 
The regulation of the appointment of agents of such corporations is merely inciden- 


tal to the provisions for the qualifications of foreign insurance companies to do 
business in this state. 


__. In the case of N. W. Nat. Life Ins. Co. v. Fishback, 130 Wash. 490, 228 P. 
516, 36 A. L. R. 1507, the opinion of the majority of the Supreme Court of Wash- 
ington was directed solely to the effect of the statute in depriving persons who de- 
sire to act as agents from following such occupation. This case was followed in 
Franklin F. Ins. Co. v. Montoya (N. M.) 251 P. 390, where it was held that a 
statute prohibited more that one agent of fire insurance companies in each town 
violates the due process and special privilege clauses. 


There is some reason for the requirement for the restriction contained in the 
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statute limiting or tending to limit the number of agents of foreign insurance cor- 
porations as a matter of regulation and supervision. While no specific require- 
ments are contained in the law as to such agents keeping a record, it is well known 
that a record of the issuance of fire insurance policies are kept by such agents. 
And a less number of agents would doubtless require less effort of supervision and 
would facilitate the supervision of insurance business to a certain extent as the 
commissioner could verify reports made by foreign insurance companies for the 
basis of taxation by an examination of the books and records of agents. 

The main purpose of the provision of the statute appears to be in the nature of 
a restriction on a foreign insurance corporation. It is purely a legislature question. 
14a C. J. p. 1248, § 3949. 

We hold that the statute involved is a valid legislative requirement of a foreign 
insurance company in the conduct of its business in the state of Oregon. The 
judgment of the circuit court is reversed, and the proceeding is dismissed. 

Rand, C. J., and Brown and Belt, JJ., concur. 


KORN vy. REICH. 
Supreme Court, Special Term, New York County. March 24, 1928. 
228 New York Supplement 154. 
INSURANCE—ONE EMPLOYING BROKER TO PROCURE LIFE INSUR- 
ANCE, AGREEING TO PAY PREMIUMS, IS LIABLE FOR BROKER’S 
LOSS OF COMMISSION ON REFUSAL TO PAY PREMIUMS. 


One employing broker to procure life insurance, and agreeing to accept insur- 
ance obtained by broker and to pay premiums thereon on delivery of policies, know- 
ing that broker will receive commissions from insurance companies, is liable to 
broker for loss of commissions resulting when he refuses to pay premiums after 
having accepted policies. 


(For other cases, see Insurance, Dec. Dig. § 105.) 


Action by George W. Korn against Bernard Reich. On defendant’s motion 
to dismiss complaint, under Rules of Civil Practice, rule 106, on the ground that 
on the face thereof the complaint does not state facts sufficient to constitute a 
cause of action. Motion denied. » 


Gordon, Tally & Gordon, of New York City (Irving Gordon, of New York 
City, of counsel), for the motion. 
Albert 7. Scharps, of New York City, opposed. 


FRANKENTHALER, J. The complaint alleges that the defendant employed plain- 
tiff to procure life insurance and agreed to accept such insurance as the plaintiff 
might obtain and to forthwith pay the premiums thereon upon delivery of the 
policies, knowing that plaintiff would receive commissions from the insurance com- 
panies in excess of 50 per cent. of the first annual premiums; that plaintiff did 
obtain insurance for the defendant and delivered the policies to the latter, which 
he accepted and for which he promised to pay, but that he thereafter refused and 
failed to pay the premiums. Plaintiff alleges that the policies accordingly never 
became effective, and that by reason of the defendant’s breach of his agreement 
to accept the policies and pay the premium the plaintiff was deprived of his com- 
missions, and in addition incurred expenses for medical fees and traveling. Judg- 
ment is accordingly sought in the sum of $7,000. 

I can see no distinction in principle between this complaint and that which was 
held sufficient in Pease & Elliman, Inc., vy. Gladwin Realty Co., Inc., 216 App. Div. 
421, 215 N. Y. S. 346. Defendant argues that a policy of insurance may be can- 
celed by the assured under its terms immediately after its taking effect, and that 
the assured thereby becomes entitled to a pro rata return of the premium. Accord- 
ingly defendant contends that the doctrine of Pease & Elliman, Inc., v. Gladwin 
Realty Co., Inc., supra, is inapplicable to the instant situation. 

The difficulty with the defendant’s position is that this is a case involving life 
insurance, and no refund of the first year’s premium can be obtained by the assured 
under the laws of this state. Even if it be assumed that the assured could cancel 
and obtain a pro rata return of the premium, that would at most affect the plaintiff's 
right to substantial damages, as Judge Scott intimated in Arndt v. Miller, 48 Misc. 
Rep. 612, 95 N. Y. S. 604. In that case it was held that the broker could not sue 
for “commissions” where there was no agreement, express or implied, that the 
defendant was to pay any commissions, but the court did suggest that if the defend- 
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ant employed the plaintiff to effect insurance there might be an implied agreement 
to accept the insurance when procured and to pay the premiums thereon, and thus 
enable the plaintiff to earn and collect his commissions. This was pointed out in 
James v, Home of S. & D. of Israel (Sup.) 153 N. Y. S. 169, at page 170: 

“The theory, though elementary, is recognized in Arndt v. Miller, 48 Misc. 
Rep. 612, 95 N. Y. S. 604, where an insurance broker brought suit against the insured 
for commissions after the insured had refused to accept the policy issued upon 
his authorization of the broker to procure the same. It was held that the theory 
of the action was erroneous, that it ‘should have been for damages for defendant’s 
refusal to permit them (the brokers) to earn the commission,’ ” 

In Townsend v. Tompkins, 57 Hun, 591, 10 N. Y. S. 797, there was no evidence 
of an agreement to accept the insurance or of any facts from which such an agree- 
ment could be implied. The same observation is applicable to Weingrad v. Klet- 
zky, 52 Misc. Rep. 129, 101 N. Y. S. 588, not to speak of the fact that, the policies 
there involved were for fire insurance, which the assured could cancel on a pro 
rata basis. In Angstreich v. Beck (Sup.) 165 N. Y. S. 449, there was nothing to 
show any agreement on the part of the defendant to take the policy. In Eckert v. 
Pathe Freres (Sup.) 174 N. Y. S. 740, the insured had canceled fire insurance 
policies before their expiration and the plaintiff sued for the amount of commis- 
sion which he was thereby deprived of. That case obviously has no bearing on 
the situation here involved. It seems to the court that a good and sufficient cause 
of action is stated, in view of the allegation that defendant agreed to accept the 
policies and pay the premiums thereon. 

The motion to dismiss is accordingly denied. Order signed. 


SALLEY v. AMICABLE LIFE INS. CO. (No. 908—4977.) 
Commission of Appeals of Texas, Section B. March 28, 1928. 
4 Southwestern Reporter (2d) 35. 

1. INSURANCE—PROVISIONS REQUIRING REPAYMENT OF AGENT’S 
COMMISSIONS AND PERMITTING DECLINING OF APPLICATION, 
WITHOUT GIVING REASONS, AUTHORIZED COMPANY’S RETURN 
OF PREMIUMS UPON ANY REASON DEEMED SUFFICIENT. 
Provisions in contract of insurance agent that, in case of company’s return of 

premiums on policy issued, agent should repay -his commissions, together with 

stipulation that company will not disclose reason for declining an application, 
authorized insurance company to decline application or return premiums upon any 
policy previously issued upon any reason deemed by it to he sufficient, in agent’s 
suit for recovery of commissions. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 


2. INSURANCE—INSURANCE AGENT RECEIVING AND HOLDING 
POLICIES APPLIED FOR HELD NOT ENTITLED TO COMMIS- 
SIONS, WHERE APPLICATIONS WERE REJECTED AND POLICIES 
RECALLED. 

_ Under agency contract providing that, in case of company’s return of pre- 
miums on policies issued, agent should repay amount of commissions received, agent 
was not entitled to recover from insurance company premiums on policies which 
had been issued and delivered to him for unconditional delivery to beneficiaries, 
nor on policies as yet unissued, where agent had not delivered policies which he 
held, but had merely notified contemplated assignee that he was holding policies 
until all of them should be received, and where during such time company exercised 
its right to decline application and recall policies. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 


Error to Court of Civil Appeals of First Supreme Judicial District. 
Suit by R. C. Salley against the Amicable Life Insurance Company. Judgment 
for defendant was affirmed by the Court of Civil Appeals (297 S. W. 612), and 
plaintiff brings error. Affirmed. 

Gordon O. McGehee and R. H. Ward, both of Houston, for plaintiff in error. 

Williams, Williams, McClellan & Lincoln, of Waco, and Maurice Hirsch and 
Ben J. Brown, both of Houston, for defendant in error. 

Speer, J. This suit was instituted by R. C. Salley against the Amicable Life 
Insurance Company to recover the agent’s commissions upon certain insurance 
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policies written by the agent. As to three of the policies it was alleged the same 
had been issued by the company and delivered to the agent for unconditional de- 
livery to the beneficiaries, but that the defendant had arbitrarily and without reason 
or cause demanded the return of the policies, which demand had been complied 
with over protest; and as to the remaining six of the batch of nine, it was alleged 
that proper applications had been taken by the agent for desirable and eligible ap- 
plicants, and that without just cause the defendant company had arbitrarily refused 
to issue policies, all to an amount of damages stated. 

The defendant answered, tendering the general issue, and likewise pleading 
specially the provisions of the agency contract upon which plaintiff sued, entitling it 
to refuse and decline any application tendered without having to give any reason 
therefor, and that for reasons considered sufficient to itself it had recalled the 
three policies previously sent to the agency and had declined to issue the remaining 
six, wherefore it was not indebted to the plaintiff in any amount whatever. 

The trial court sustained a general demurrer to the cause with respect to the 
six unissued policies and heard evidence with respect to the three policies that were 
sent to the plaintiff. At the conclusion of the testimony the trial court summarily 
instructed the jury to return a verdict for the defendant. Upon appeal this judg- 
ment was affirmed. (Tex. Civ. App.) 297 S. W. 612. 

While the ruling of the trial court with respect to both questions above men- 
tioned was made the subject of a separate assignment in the Court of Civil Appeals, 
nevertheless the appellant recognized that an unfavorable ruling upon his assignment 
of error complaining of the peremptory instruction would be finally decisive of every 
question in the case and expressly stated in his brief that: 

“If the court should overrule said assignment of error, it disposes of this case 
without the necessity of considering any of the other assignments of error in the 
case.” 

While technically such holding might not be decisive upon the other questions 
presented, yet undoubtedly the right to recover commissions for the six policies not 
issued could not be sustained if the right to such commissions for the policies ac- 
tually issued could not be maintained. 

The Court of Civil Appeals referring to appellant’s statement said: 

“Accepting that statement as both binding and true, it is only necessary to deter- 

mine that question.” 
—and then proceeded to consider the alleged error with reference to the instructed 
verdict. We have carefully considered the opinion by Justice Graves upon this 
point and thoroughly agree with it. It is clear, we think, as pointed out in that opin- 
ion, there had been no delivery of the policies to the beneficiaries nor to the plain- 
tiff in error as agent for the beneficiaries. 

In sending these policies to the agent, the company wrote: 


“We are inclosing this policy issued as applied for, together with assignment 
blanks as requested.” 


Accompanying this form of assignment was the following: 


“Notice: The rules of the company require that if a policy shall be assigned 
the assignment must be in writing and should be signed by the insured and previous 
assignee, if any, and the company shall not be required to notice such assignment 
until the duplicate thereof is filed in the home office of the company. The company 
will not assume any responsibility for the validity of an assignment. The acknowl- 
edgment should be made before a notary public and certified by him under his official 
seal. Both the original and duplicate of the assignment should be sent to the home 
office, one copy being retained by the company and the other returned.” 


There is nothing in plaintiff in error’s testimony that would support his conten- 
tion he held the policies after their receipt as the agent for the beneficiaries, such tes- 
timony being: 

“That he talked to Miss Rayburn, the secretary and general manager of the 
Producers’ Credit Company [the contemplated assignee of policies]. That he re- 
cognized her voice, being acquainted with her. That he notified her he had these 
policies, and that the policies would he held until the receipt of the balance of the 
policies which were being issued, and that all of the policies would be delivered at 
the same time, and she said that would be satisfactory. That after the policies were 
sent to him through the mail he received a communication from the company, in 
writing, with reference to returning the policies.” 
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The letter referred to stated: 
“It seems that the three policies forwarded to you have not been delivered, and 
we ask that these policies be returned to the office. I give you below the policy num- 
bers and names of the applicants.” etc. 

After still another letter demanding the return of the policies, plaintiff in error 
wrote the company : 

“T am in receipt of a letter from Mr. Blair asking for return of three poli- 
cies issued on my Llano business. I am unable to understand the meaning of this 
letter and also have not heard anything from you in answer to my letter regarding 
the issuance of the balance of the business. I have been waiting for this business 
to get issued so I could make a trip to Llano and make delivery of the business on 
one trip,” etc. 

Still later he again wrote the company: 


“I am holding the policies which haye been issued, and the only reason I have 
not delivered the same is due to the fact that I have been waiting for you to issue the 
balance of the business so I could make delivery on one trip,” etc. 


This testimony, in connection with that referred to by the Court of Civil Ap- 
peals, conclusively shows the three policies had not been delivered to the beneficiaries 
nor to the agent for unconditional delivery to them. 

[1, 2] But whether there had been an actual delivery or not, the agency con- 
tract, a copy of which was attached to the plaintiff’s petition, stipulated : 

“That if the company shall return the premiums on a policy issued under this 
or any previous contract, the agent shall repay the company, on demand, the amount 
of commissions received on the premiums so returned.” 

This clearly contemplates that even after actual issuance and delivery of a pol- 
icy, upon return by the company of the premium paid, it would thereupon be en- 
titled to recover from the agent the amount of commissions he had received on the 
premiums so returned. ‘his stipulation along with that. quoted by the Court of 
Civil Appeals, to the effect “the company will not disclose the reason for declining 
an application,” authorizes the company to decline any application or to return the 
premiums upon any policy previously issued and delivered upon any reason deemed 
by it to be sufficient. We have carefully considered the evidence of the reasons which 
prompted the company to demand the return of the policies issued by it and to re- 
fuse to issue the others, and are clearly of the opinion those reasons were sufficient, 
as matter of law, to negative any contention that the action in this respect had been 
arbitrary and without cause or reason. 

We therefore recommend that the judgment of the Court of Civil Appeals af- 
firming the judgment of the trial court be affirmed. 

Cureton, C. J. Judgments of the district court and Court of Civil Appeals both 
affirmed, as recommended by the Commission of Appeals. 

Pierson, J., not sitting. 


VOLUNTEER STATE LIFE INS. CO. v. CALDWELL, State 
Insurance Commissioner. 
Supreme Court of Tennessee. June 30, 1928. 
7 Southwestern Reporter (2d) 803. 
1. INSURANCE—DOMESTIC INSURANCE COMPANY, REINSURING 
RISKS WITH FOREIGN INSURANCE COMPANY, HELD NOT SUB- 


JECT TO TAX AS “BROKER” OR “AGENT” (Acts 1895, c. 160, §§ 19, 
40, 45; § 30, as amended by Acts 1907, c. 492). 


Domestic life insurance company entering into contract with foreign insurance 
company, which had not qualified to do business in Tennessee according to Acts 
1895, c. 160, whereby latter undertook to reinsure certain risks of domestic com- 
pany, held not a “broker” or “agent” within sections 40, 45, liable for tax of 2% 
per cent. on gross premiums provided by section 19, but company comes within 
section 30, is amended by Acts 1907, c. 492, authorizing any person to consummate 


@ contract of insurance with company not qualified to do business in state on 
behalf of himself. 


(For other cases, see Insurance, Dec. Dig. § 20.) 
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2. INSURANCE—REINSURANCE ARRANGEMENT BETWEEN DOMES- 
TIC AND FOREIGN LIFE INSURANCE COMPANIES HELD NOT 
SUBTERFUGE WHEREBY FOREIGN COMPANY WAS DOING BUSI- 
aa IN STATE WITHOUT OBTAINING LICENSE (Acts 1895, c. 

He 
Arrangement between domestic life insurance company and foreign insurance 

company not qualified to do business in Tennessee according to Acts 1895, c. 160, 

whereby latter undertook to reinsure certain risks of domestic company, cannot 

be said to be a subterfuge whereby foreign company was doing business in Ten- 
nessee without obtaining license and whereby domestic company was acting as its 
agent, notwithstanding that contract for reinsurance provided that domestic com- 
pany was to be allowed a certain commission upon each policy. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


Appeal from Chancery Court, Davidson County; James B. Newman, Judge. 

Suit by the Volunteer State Life Insurance Company against A. S. Caldwell, 
State Insurance Commissioner. Decree for complainant, and defendant appeals. 
Affirmed. 

Miller, Miller & Martin, of Chattanooga, and Bass, Berry & Sims, of Nashville, 
for appellant. 

L. D. Smith and Cornelius & Wade, all of Nashville, for appellee. 

GREEN, C. J. The complainant, the Volunteer State Life Insurance Company, 
is a corporation duly organized under the laws of Tennessee, with its home office 
at Chattanooga, and is carrying on the business of life insurance in Tennessee and 
in other states. The defendant, A. S. Caldwell, is the insurance commissioner of 
the state of Tennessee. 

The complainant entered into a contract with the Pittsburg Life & Trust Com- 
pany, a Pennsylvania corporation, whereby the latter concern undertook to reinsure 
certain risks that the complainant had assumed. Under the contract between the 
two insurance companies, each risk which the complainant reinsured with the Penn- 
sylvania corporation was reinsured separately upon terms set out in a written agree- 
ment. By said agreement the Pennsylvania corporation allowed to the complainant 
what was called a commission upon every contract of reinsurance undertaken by 
the former corporation for the complainant. A considerable amount of business 
of this character was done between these two concerns. 

The Pennsylvania corporation had not qualified to do business in Tennessee 
according to the provisions of chapter 160 of the Acts of 1895, and other statutes 
regulating the entry of foreign insurance companies into this state. The contracts 
of reinsurance, however, assumed by the Pennsylvania corporation for the com- 
plainant, were all negotiated by mail, executed in Pittsburg, Pa., and remittances 
sent through the mail by the complainant. ; 

Section 19 of chapter 160 of the Acts of 1895 provides that every foreign 
insurance company doing business in Tennessee shall pay into the treasury of the 
state the sum of $2.50 upon each $100 of gross premiums upon its Tennessee 
business. 

Section 45 of chapter 160 of the Acts of 1895 provides that each and every 
insurance broker shall pay into the treasury of the state the same tax on gross 
premiums upon all policies procured by him as insurance companies authorized to 
do business here are required to pay. Section 40 and other sections of said act 
make provision for licensed brokers who may legally procure insurance for cus- 


tomers from companies not authorized to do business in the state under con- 
ditions named. 


Acting apparently upon the assumption that, in the transactions between the 
complainant and the Pennsylvania corporation, the complainant was in reality some- 
thing like a broker procuring for its customers insurance from a company not 
authorized to do business in Tennessee, the defendant insurance commissioner 
demanded from the complainant the 2% per cent. tax above mentioned upon gross 
premiums on all policies issued to it by the Pennsylvania corporation. The insur- 
ance commissioner was supported in this demand by an opinion of the Attorney 
General, and the complainant paid to the insurance commissioner the amount 
demanded, under protest as it claims, although there is a controversy as to whe- 
ther the payment was truly made under duress. This suit was brought to recover 
the payment so made. 
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The letter referred to stated: 
“It seems that the three policies forwarded to you have not been delivered, and 
we ask that these policies be returned to the office. I give you below the policy num- 
bers and names of the applicants.” etc. 

After still another letter demanding the return of the policies, plaintiff in error 
wrote the company : 

“IT am in receipt of a letter from Mr. Blair asking for return of three poli- 
cies issued on my Llano business. I am unable to understand the meaning of this 
letter and also have not heard anything from you in answer to my letter regarding 
the issuance of the balance of the business. I have been waiting for this business 
to get issued so I could make a trip to Llano and make delivery of the business on 
one trip,” ete. 

Still later he again wrote the company: 


“I am holding the policies which have been issued, and the only reason I have 
not delivered the same is due to the fact that I have been waiting for you to issue the 
balance of the business so I could make delivery on one trip,” etc. 

This testimony, in connection with that referred to by the Court of Civil Ap- 
peals, conclusively shows the three policies had not been delivered to the beneficiaries 
nor to the agent for unconditional delivery to them. 

[1, 2] But whether there had been an actual delivery or not, the agency con- 
tract, a copy of which was attached to the plaintiff’s petition, stipulated : 

“That if the company shall return the premiums on a policy issued under this 
or any previous contract, the agent shall repay the company, on demand, the amount 
of commissions received on the premiums so returned.” 


This clearly contemplates that even after actual issuance and delivery of a pol- 


icy, upon return by the company of the premium paid, it would thereupon be en- 
titled to recover from the agent the amount of commissions he had received on the 
premiums so returned. ‘This stipulation along with that quoted by the Court of 
Civil Appeals, to the effect “the company will not disclose the reason for declining 
an application,” authorizes the company to decline any application or to return the 
premiums upon any policy previously issued and delivered upon any reason deemed 
by it to be sufficient. We have carefully considered the evidence of the reasons which 
prompted the company to demand the return of the policies issued by it and to re- 
fuse to issue the others, and are clearly of the opinion those reasons were sufficient, 
as matter of law, to negative any contention that the action in this respect had been 
arbitrary and without cause or reason. 

We therefore recommend that the judgment of the Court of Civil Appeals af- 
firming the judgment of the trial court be affirmed. 

Cureton, C. J. Judgments of the district court and Court of Civil Appeals both 
affirmed, as recommended by the Commission of Appeals. 
Pierson, J., not sitting. 


VOLUNTEER STATE LIFE INS. CO. v. CALDWELL, State 
Insurance Commissioner. 
Supreme Court of Tennessee. June 30, 1928. 
7 Southwestern Reporter (2d) 803. 

1. INSURANCE—DOMESTIC INSURANCE COMPANY, REINSURING 
RISKS WITH FOREIGN INSURANCE COMPANY, HELD NOT SUB- 
JECT TO TAX AS “BROKER” OR “AGENT” (Acts 1895, c. 160, §§ 19, 
40, 45; § 30, as amended by Acts 1907, c. 492). 


Domestic life insurance company entering into contract with foreign insurance 
company, which had not qualified to do business in Tennessee according to Acts 
1895, c. 160, whereby latter undertook to reinsure certain risks of domestic com- 
pany, held not a “broker” or “agent” within sections 40, 45, liable for tax of 2% 
Per cent. on gross premiums provided by section 19, but company comes within 
Section 30, is amended by Acts 1907, c. 492, authorizing any person to consummate 


a contract of insurance with company not qualified to do business in state on 
behalf of himself. 


(For other cases. see Insurance, Dec. Dig. § 20.) 
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2. INSURANCE—REINSURANCE ARRANGEMENT BETWEEN DOMES- 
TIC AND FOREIGN LIFE INSURANCE COMPANIES HELD NOT 
SUBTERFUGE WHEREBY FOREIGN COMPANY WAS DOING BUSI- 
ca IN STATE WITHOUT OBTAINING LICENSE (Acts 1895, c. 

P 
Arrangement between domestic life insurance company and foreign insurance 

company not qualified to do business in Tennessee according to Acts 1895, c. 160, . 
whereby latter undertook to reinsure certain risks of domestic company, cannot 
be said to be a subterfuge whereby foreign company was doing business in Ten- 
nessee without obtaining license and whereby domestic company was acting as its 
agent, notwithstanding that contract for reinsurance provided that domestic com- 
pany was to be allowed a certain commission upon each policy. 


(For other cases, see Insurance, Dec. Dig. § 20.) 


Appeal from Chancery Court, Davidson County; James B. Newman, Judge. 

Suit by the Volunteer State Life Insurance Company against A. S. Caldwell, 
State Insurance Commissioner. Decree for complainant, and defendant appeals. 
Affirmed. 

Miller, Miller & Martin, of Chattanooga, and Bass, Berry & Sima, of Nashville, 
for appellant. 

L. D. Smith and Cornelius & Wade, all of Nashville, for appellee. 

Green, C. J. The complainant, the Volunteer State Life Insurance Company, 
is a corporation duly organized under the laws of Tennessee, with its home office 
at Chattanooga, and is carrying on the business of life insurance in Tennessee and 
in other states. The defendant, A. S. Caldwell, is the insurance commissioner of 
the state of Tennessee. 

The complainant entered into a contract with the Pittsburg Life & Trust Com- 
pany, a Pennsylvania corporation, whereby the latter concern undertook to reinsure 
certain risks that the complainant had assumed. Under the contract between the 
two insurance companies, each risk which the complainant reinsured with the Penn- 
sylvania corporation was reinsured separately upon terms set out in a written agree- 
ment. By said agreement the Pennsylvania corporation allowed to the complainant 
what was called a commission upon every contract of reinsurance undertaken by 
the former corporation for the complainant. A considerable amount of business 
of this character was done between these two concerns. j 

The Pennsylvania corporation had not qualified to do business in Tennessee 
according to the provisions of chapter 160 of the Acts of 1895, and other statutes 
regulating the entry of foreign insurance companies into this state. The contracts 
of reinsurance, however, assumed by the Pennsylvania corporation for the com- 
plainant, were all negotiated by mail, executed in Pittsburg, Pa., and remittances 
sent through the mail by the complainant. q 

Section 19 of chapter 160 of the Acts of 1895 provides that every foreign 
insurance company doing business in Tennessee shall pay into the treasury of the 
state the sum of $2.50 upon each $100 of gross premiums upon its Tennessee 
business. 

Section 45 of chapter 160 of the Acts of 1895 provides that each and every 
insurance broker shall pay into the treasury of the state the same tax on gross 
premiums upon all policies procured by him as insurance companies authorized to 
do business here are required to pay. Section 40 and other sections of said act 
make provision for licensed brokers who may legally procure insurance for cus- 


tomers from companies not authorized to do business in the state under con- 
ditions named. 


Acting apparently upon the assumption that, in the transactions between the 
complainant and the Pennsylvania corporation, the complainant was in reality some- 
thing like a broker procuring for its customers insurance from a company not 
authorized to do business in Tennessee, the defendant insurance commissioner 
demanded from the complainant the 2% per cent. tax above mentioned upon gross 
premiums on all policies issued to it by the Pennsylvania corporation. The insur- 
ance commissioner was supported in this demand by an opinion of the Attorney 
General, and the complainant paid to the insurance commissioner the amount 
demanded, under protest as it claims, although there is a controversy as to whe- 
ther the payment was truly made under duress. This suit was brought to recover 
the payment so made. 
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A demurrer was interposed by the insurance commissioner, which was over- 
ruled by the chancellor, and there was a decree below for the complainant. The 
insurance commissioner has appealed to this court. 

In the case of Royal Insurance Co. v. Vanderbilt Insurance Co., 102 Tenn. 
264, 52 S. W. 168, this court said: s 

“A contract of reinsurance is peculiar in its character, and differs from the 
ordinary policy of insurance. It creates no privity between the reinsurer and the 
party originally insured (Gantt v. Amer. Ins. Co., 68 Mo. 533); it is simply an 
agreement to indemnify the assured, partially or altogether, against a risk assumed 
by the latter in a policy issued to a third party (Commercial Mut. Ins. Co. v. 
Detroit F. & M. Ins. Co., 38 Ohio St. 16 [43 Am. Rep. 413]). : 

“In such a case ‘the assured is not the owner of the property at risk,’ and 
has ‘no relation to it except as insurer under the original policy.’ But in that 
relation the party issuing the original policy has an insurable interest which will 
support a contract intended to indemnify him against the hazard he has assumed. 

The policies issued by the Pennsylvania corporation to the complainant were 
all directly payable to the complainant and were based upon policies issued by the 
complainant to its customers. There was no privity between the patrons of the 
complainant and the Pennsylvania corporation. 

The subject of each risk assumed by the Pennsylvania corporation was not 
the life of any patron of the complainant. but was the liability of the complainant 
under its contract with such patron respecting his life. The complainant, having 
insured the life of a customer, had an insurable interest in the subject-matter which 
it in turn was entitled to insure by way of indemnity to itself. 

[1] We are unable to see how the complainant could be said to have acted 
as a broker or as an agent in the transaction detailed or be liable for any tax 
imposed upon a broker or upon an agent. Three parties must be involved in every 
transaction in which a broker or an agent figures. In the case before us, the 
patrons of the complainant had no interest in the contracts of reinsurance between 
the complainant and the Pennsylvania corporation. ‘These contracts were negotiated 
by the complainant in its own interest and on its own account. 

Section 30 of chapter 160 of the Acts of 1895, as amended by Acts of 1907, 
c. 492, authorizes any person to consummate a contract of insurance with a com- 
pany not qualified to do business in this state on behalf of himself. We think 
the complainant has done no more than this. Having issued the original policy, 
the complainant had an insurable interest in the life of its customer, which insur- 
ance interest it was entitled to insure for its own protection. 

Some other statutes are referred to by the insurance commissioner, but they 


do not seem to us to have any bearing on the question presented, and do not require 
discussion. 


[2] We do not find any basis for the contention that the arrangement between 
the complainant and the Pennsylvania corporation was a subterfuge whereby the 
latter company was doing business in Tennessee without obtaining license, and 
whereby the complainant was acting as its agent. In the contract fixing the rates 
for this reinsurance entered into between the complainant and the Pennsylvania 
corporation, it was set out that complainant was to be allowed a certain commission 
upon each policy. Apparently the Pennsylvania corporation used a form of con- 
tract such as insurance companies ordinarily enter into with their agents. The 
intention no doubt was to charge the complainant for each policy of reinsurance 
the net premium the Pennsylvania corporation would have received had it issued 
such policy directly. The use of the word “commission” was inappropriate. The 
complainant was to sell no insurance for the Pennsylvania corporation to third 
persons upon which complainant would be entitled to commissions, as that word 
is ordinarily used. 


As noted in Royal Insurance Co. v. Vanderbilt Insurance Co., a careless use 
of printed blanks, applicable to direct insurance, is sometimes confusing, where 
reinsurance is involved. 


We have in this state a number of life insurance companies, organized under 
our laws, doing a safe and prosperous business. Most of these companies are, as 
yet, small, and sound policy required that they reinsure a part of their risks. Such 
a course on their part is commendable, and should not be penalized by any forced 
construction of our statutes. 
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[3] Another argument on behalf of the insurance commissioner is that this 
payment was not made under duress by the complainant and consequently cannot 
be recovered. The insurance commissioner, as stated above, proceeded against the 
complainant, under advice of the Attorney General, and exhibited to the complain- 
ant a written opinion from the Attorney General, in which he advised the com- 
missioner, if the tax claimed was not paid, that he ‘‘should at once take steps to 
collect this money and at the same time proceed against the company to cancel its 
license and forbid it doing further business in the state.” 

It is urged that the insurance commissioner would not have been authorized 
under the law to revoke the license of complainant to do business merely on account 
of the failure to pay this tax. However that may be, the insurance commissioner 
was advised by the Attorney General that this procedure should be followed, and 
éuch procedure would no doubt have been followed whether proper or not. A 
revocation of the complainant’s license to do business was therefore imminent. 

Certainly, if the complainant had been liable for the tax involved and had 
failed to pay it, it would have been subject to a fine of not more than $500. 

Upon these facts, we do not think the payment was voluntary. The matter 
of duress in the payment of taxes has been discussed in several late cases, and 
no more need be said on thie subject now. Jorgensen-Bennett Mig. Co. v. Knight 
‘Tenn.) 3 S. W. (2d) 668; Bank of Commerce & Trust Co. v. Senter, 149 Tenn. 
569, 260 S. W. 144; St. Louis Basket & Box Co. v. Lauderdale County, 146 Tenn. 
413, 241 S. W. 99; Atlas Powder Co. v. Goodloe, 131 Tenn. 490, 175 S. W. 547. 


We find no error in the action of the chancellor, and his decree must be 
affirmed. 
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A demurrer was interposed by the insurance commissioner, which was over- 
ruled by the chancellor, and there was a decree below for the complainant. The 
insurance commissioner has appealed to this court. 

In the case of Royal Insurance Co. v. Vanderbilt Insurance Co., 102 Tenn. 
264, 52 S. W. 168, this court said: : 

“A contract of reinsurance is peculiar in its character, and differs from the 
ordinary policy of insurance. It creates no privity between the reinsurer and the 
party originally insured (Gantt v. Amer. Ins. Co., 68 Mo. 533); it is simply an 
agreement to indemnify the assured, partially or altogether, against a risk assumed 
by the latter in a policy issued to a third party (Commercial Mut. Ins. Co. v. 
Detroit F. & M. Ins. Co., 38 Ohio St. 16 [43 Am. Rep. 413]). : 

“In such a case ‘the assured is not the owner of the property at risk,’ and 
has ‘no relation to it except as insurer under the original policy.’ But in that 
relation the party issuing the original policy has an insurable interest which will 
support a contract intended to indemnify him against the hazard he has assumed. 

The policies issued by the Pennsylvania corporation to the complainant were 
all directly payable to the complainant and were based upon policies issued by the 
complainant to its customers. There was no privity between the patrons of the 
complainant and the Pennsylvania corporation. 

The subject of each risk assumed by the Pennsylvania corporation was not 
the life of any patron of the complainant. but was the liability of the complainant 
under its contract with such patron respecting his life. The complainant, having 
insured the life of a customer, had an imsurable interest in the subject-matter which 
it in turn was entitled to insure by way of indemnity to itself. 

[1] We are unable to see how the complainant could be said to have acted 
as a broker or as an agent in the transaction detailed or be liable for any tax 
imposed upon a broker or upon an agent. Three parties must be involved in every 
transaction in which a broker or an agent figures. In the case before us, the 
patrons of the complainant had no interest in the contracts of reinsurance between 
the complainant and the Pennsylvania corporation. These contracts were negotiated 
by the complainant in its own interest and on its own account. 

Section 30 of chapter 160 of the Acts of 1895, as amended by Acts of 1907, 
c. 492, authorizes any person to consummate a contract of insurance with a com- 
pany not qualified to do business in this state on behalf of himself. We think 
the complainant has done no more than this. Having issued the original policy, 
the complainant had an insurable interest in the life of its customer, which insur- 
ance interest it was entitled to insure for its own protection. 

Some other statutes are referred to by the insurance commissioner, but they 


do not seem to us to have any bearing on the question presented, and do not require 
discussion. 


[2] We do not find any basis for the contention that the arrangement between 
the complainant and the Pennsylvania corporation was a subterfuge whereby the 
latter company was doing business in Tennessee without obtaining license, and 
whereby the complainant was acting as its agent. In the contract fixing the rates 
for this reinsurance entered into between the complainant and the Pennsylvania 
corporation, it was set out that complainant was to be allowed a certain commission 
upon each policy. Apparently the Pennsylvania corporation used a form of con- 
tract such as insurance companies ordinarily enter into with their agents. The 
intention no doubt was to charge the complainant for each policy of reinsurance 
the net premium the Pennsylvania corporation would have received had it issued 
such policy directly. The use of the word “commission” was inappropriate. The 
complainant was to sell no insurance for the Pennsylvania corporation to third 


persons upon which complainant would be entitled to commissions, as that word 
is ordinarily used. 


As noted in Royal Insurance Co. v. Vanderbilt Insurance Co., a careless use 
of printed blanks, applicable to direct insurance, is sometimes confusing, where 
reinsurance is involved. 

We have in this state a number of life insurance companies, organized under 
our laws, doing a safe and prosperous business. Most of these companies are, as 
yet, small, and sound policy required that they reinsure a part of their risks. Such 


a course on their part is commendable, and should not be penalized by any forced 
construction of our statutes. 





1064 The Insurance Law Journal, Vol. 71 [Nov., 1928 


[3] Another argument on behalf of the insurance commissioner is that this 
payment was not made under duress by the complainant and consequently cannot 
be recovered. The insurance commissioner, as stated above, proceeded against the 
complainant, under advice of the Attorney General, and exhibited to the complain- 
ant a written opinion from the Attorney General, in which he advised the com- 
missioner, if the tax claimed was not paid, that he “should at once take steps to 
collect this money and at the same time proceed against the company to cancel its 
license and forbid it doing further business in the state.” 

It is urged that the insurance commissioner would not have been authorized 
under the law to revoke the license of complainant to do business merely on account 
of the failure to pay this tax. However that may be, the insurance commissioner 
was advised by the Attorney General that this procedure should be followed, and 
éuch procedure would no doubt have been followed whether proper or not. A 
revocation of the complainant’s license to do business was therefore imminent. 

Certainly, if the complainant had been liable for the tax involved and had 
failed to pay it, it would have been subject to a fine of not more than $500. 

Upon these facts, we do not think the payment was voluntary. The matter 
of duress in the payment of taxes has been discussed in several late cases, and 
no more need be said on this subject now. Jorgensen-Bennett Mfg. Co. v. Knight 
‘Tenn.) 3 S. W. (2d) 668; Bank of Commerce & Trust Co. v. Senter, 149 Tenn. 
569, 260 S. W. 144; St. Louis Basket & Box Co. v. Lauderdale County, 146 Tenn. 
413, 241 S. W. 99; Atlas Powder Co. v. Goodloe, 131 Tenn. 490, 175 S. W. 547. 

We find no error in the action of the chancellor, and his decree must be 
affirmed. 
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PACIFIC MUT. LIFE INS. CO. v. MANLEY et al. 

District Court, N. D. Georgia, Atlanta Division. August 4, 1928. 
No. 424. 

251 Federal Reporter (2d) 915. 


1. INSURANCE—REPRESENTATIONS AS TO PREVIOUS HEALTH OF 

INSURED AND TREATMENT BY PHYSICIANS, THOUGH RELATING 

7 TIME SEVERAL YEARS BEFORE APPLICATION, ARE MA- 

TERIAL. 

Representations as to previous health of insured in application for life insurance 
are generally material, even though misrepresentation relates to time several years 
prior to application, and statements as to consultations with and treatments by 
physicians are always considered material. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 


2. INSURANCE—FALSITY OF REPRESENTATIONS MATERIALLY AF- 
FECTING RISK INVALIDATES POLICY, IRRESPECTIVE OF APPLI- 
CANT’S GOOD FAITH (CIV. CODE GA. 1910, §§ 2479, 2480, 2499; ACTS 
GA. 1912, p. 119, §21). 

Falsity of representations which materially affect nature and character of risk 
defeat policy, under Civ. Code Ga. 1910, §§ 2479, 2480, 2499, and Acts Ga. 1912, p. 
119, §21, irrespective of good faith of applicant, case being similar to that of sale 
on representations, under section 4113. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 


3. INSURANCE—DENIAL OF PREVIOUS TREATMENT BY PHYSICIANS 
HELD MATERIAL MISREPRESENTATION, REQUIRING CANCEL- 
LATION OF POLICY, WHERE APPLICANT HAD SIX YEARS 
PREVIOUSLY BEEN CONFINED AND TREATED FOR RECURRENT 
SEVERE HEADACHES (CIV. CODE GA. 1910, §§ 2479, 2480, 2499; ACTS 
GA. 1912, p. 119, § 21). 

Statement in application for life insurance that applicant had not been treated by 
physician for ailment held material misrepresentation, warranting cancellation of 
policy, in suit by insurance company, under Civ. Code Ga. 1910, §§ 2479, 2480, 2499, 
and Acts Ga. 1912, p. 119, §21, where six years prior to date of application insured 
had condition of acute mania, and was confined in hospitals and treated by several 
physicians for recurrent severe headaches. 

(For other cases, see Insurance, Dec. Dig. § 292.) 


4. INSURANCE—SIX YEARS’ DELAY AFTER MISREPRESENTATIONS 
CONCERNING INSURED’S PREVIOUS HEALTH HELD NOT TO BAR 
INSURER’S SUIT FOR CANCELLATION OF POLICY, WHERE FALS- 
ITY OF APPLICATION WAS NOT SUGGESTED. 

Suit by insurance company to cancel policy for misrepresentations by insured, 
commenced more than six years after misrepresentations occurred, held not barred 
by laches, where misrepresentations related to previous health of insured, and there 
was nothing to suggest to the insurance company that the application was false. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

In Equity. Suit by the Pacific Mutual Life Insurance Company against Wesley 
D. Manley and another. Decree for plaintiff. 

3ryan & Middlebrooks, of Atlanta, Ga., for plaintiff. 

Colquitt & Conyers, of Atlanta, Ga., for defendants. 

SIBLEY, District Judge. The suit seeks to cancel an insurance policy on the life 
of W esley D. Manley, because of misrepresentations in the written application for 
It, which constitutes part of the policy. The answer seeks to uphold the policy and 
to collect upon it certain sums due on account of the failure of the health of the 
insured, The application was made April 9, 1920. Question 15 was in part: 
Have you ever had, or have you now, any bodily or mental infirmity, or are you in 
any respect maimed or in unsound condition mentally or physically? Give par- 
ticulars —and was answered, “No.” The accompanying medical examination con- 
tained question 4, in part as follows: “The applicant must answer each of these 
questions fully and with special care. Have you now, or have you ever had, any of 
the following complaints, symptoms or diseases? Headache? Neuralgia?” 
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Answer: “No.” “Mental derangement or any other nervous disease not mentioned 
above?” Answer: “No.” Question 5 was: “Have you ever consulted or been 
treated by a physician or other practitioner for any ailment or disease? If so, give 
dates and full particulars.” Answer: “Only for influenza, light case, three months 
ago, two days’ duration.” Question 17 was: “Do you agree that the falsity of any 
answer in this application for insurance, or any answer made to the company’s 
medical examiner in continuance of this application for insurance, shall bar the 
right to recover thereunder, if such answer is made with intent to deceive, or 
materially affect either the acceptance’ of the risk or the hazard assumed by the 
company?” Answer: “Yes.” 

The agreement made in the last question is in line with the statute law of 
Georgia under which the contract was made. Code, §§ 2479, 2480 (made applicable 
to life insurance by section 2499), are: 

“Every application for insurance must be made in the utmost good faith, and 
the representations contained in such application are considered as covenanted to be 
true by the applicant. Any variation by which the nature, or extent, or character of 
the risk is changed will void the policy. Any verbal or written representations of 
facts by the assured to induce the acceptance of the risk, if material, must be true, 
or the policy is void. If, however, the party has no knowledge, but states on the 
representation of others, bona fide, and so informs the insurer, the falsity of the 
information does not void the policy.” 


By section 21 of the Acts of 1912, p. 119, a medical examination was required in 
insurance such as this, and it was provided that the beneficiary might collect the 
insurance, “unless the applicant or beneficiary has been guilty of actual fraud or has 
made material misrepresentations in procuring such policy, which misrepresentations 
change the character and nature of the risk, as contemplated in the policy so issued 
by the Company.” This act did not change the former law as to the effect of 
misrepresentations. Lee v. Metropolitan Co., 158 Ga. 517, 123 S. E. 737. 


{1, 2] That representations as to the previous health of the insured are in 
general material, when not only life, but future health, are to be insured, requires 
neither argument nor authority to prove. Even though a misrepresentation relates 
to a time several years prior to the application, it is material, unless it is very clear 
that the ill health was due to a transient cause, and left no bad effects. Mental 
derangement, because of its obscurity, especially might well be traced back indefi- 
nitely. Statements as to consultations with and treatment by physicians are always 
considered material, because the means are thereby furnished for the company to 
check the information and good faith of the applicant as to the nature and extent 
of his ailments. See Metropolitan Life Insurance Co. v. James, 37 Ga. App. 678, 
141 S. E. 500; Jefferson Standard Life Ins. Co. v. Henderson, 37 Ga. App. 704, 141 
S. E. 498; New York Life Insurance Co. v. Price (C. C. A.) 16 F. (2d) 600. 

And it will be noted that the actual falsity of the representations, if they 
materially affect the nature and character of the risk, independently of intentional 
deceit, which also invalidates, defeats the insurance, both under the agreement in 
question 17, the Georgia statutes, and the decisions of the courts, supra. See, also, 
Prudential Insurance Co. v. Moore, 231 U. S. 560, 34 S. Ct. 191, 58 L. Ed. 367; New 
York Life Insurance Co. v. McCarthy (C. C. A.) 22 F. (2d) 241. Good faith is not 
a reply to actual falsity, unless the representation is made on information from 
others, and the insurer is so informed at the time. The assured proposes to contract 
on a basis of fact presented by him to the insurer. If that basis is incorrect in a 
material respect, there is no binding contract. The case is not unlike that of a sale 
on representations, which, if materially untrue, though made in good faith, avoid 
the sale. Georgia Code, § 4113. 

[3] The questions in this case were untruly answered. It appears that prior to 
the application, in 1913, Mr. Manley, besides the attack of appendicitis which was 
disclosed, had an acute attack on the train of what he described as intercostal 
neuralgia, which took him to a hospital in Washington. Some of the evidence 
indicates there was perhaps mental disturbance in connection with it, but this is not 
clearly proven. The testimony of Dr. Bucknell discloses that he was called in the 
night of May 2, 1914, finding Mr. Manley in a distressing condition of acute mania. 
He was taken to St. Joseph’s Infirmary, where he staid till May 4th, siill having 
delusions, and with headaches, backaches, and great nervousness, as appears from 
the hospital records. Dr. Bucknell had him taken to New York to be examined by 
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Dr. Jeliffe, who did not satisfy himself as to the cause of the trouble, but sent Mr. 
Manley off to Maine to rest, expecting to see him further, but did not. Dr. Giddings 
also treated Mr. Manley, apparently in 1914, after Dr. Bucknell did, when he was 
confined to his bed for about 10 days with severe headaches, and insomnia, being 
exceedingly nervous and irritable. 

Mr. Manley returned to his work, but in June, 1920, five or six weeks after the 
application for insurance, consulted Dr. Paulin, complaining of severe headaches, 
constant for the preceding month, but for four or five years previous occurring only 
every four or five months, lasting several days each time. Dr. Paulin found his 
biood pressure high, about 190, and diagnosed arterio-sclerosis, treating him for that. 
It cannot be doubted that the denial of the consultations with and treatment by Dr. 
Bucknell, Dr. Jeliffe, and Dr. Giddings, and of the confinements at the Washington 
Hospital, St. Joseph’s Infirmary, and at home, and of the recurrent severe headaches, 
were material misrepresentations. Whether the insurer, if fully informed, would 
have considered the mental aberration in 1914 as due to some toxemia, or would 
lave connected it with the recurrent headaches, as indicating a constitutional weak- 
ness, cannot be told. 

Several of the doctors testify that this history would, in their opinion, render 
the risk uninsurable. Others think that the lapse of time, and the failure of the 
several insurance examiners to find anything wrong, would indicate the risk to be 
acceptable. Nevertheless the company was entitled to the facts, to pass its own 
judgment upon the risk. I am of opinion that full disclosure about these matters 
was requisite, and falsity in the answers respecting them was fatal. The mania, in 
1914, for business and personal reasons, was never made public. Mr. Manley never 
alluded to it in any of his many insurance applications. He may have concealed it 
purposely, or he may, as no doubt was the case while he had it, have been ignorant 
or unappreciative of the nature and extent of his trouble. But he should have 
disclosed its occurrence and named the physicians consulted. That its cause had not 
been ascertained, rendered disclosure the more important. 

Question 4 was not confined to diseases, but covered also “complaints and 
symptoms,” and question 5 covered consultations for ailments, as well as for dis- 
eases. What has happened since may not be of importance, except to show what the 
ailments and complaints which Mr. Manley had, though they may not have been 
diagnosed at the time as diseases, were symptomatic of. Though Dr. Paulin’s 
treatment in 1920 was temporarily successful, in February, 1922, Mr. Manley had a 
slight hemorrhage on the brain, with temporary partial paralysis. Dr. Bivings gives 
a picture of his resulting condition, with blood pressure 240, suffering with intense 
headaches, nervous and unable to sleep, speech impaired, and memory bad. Arterio- 
sclerosis was then well advanced. He again rallied and was able to work, but 
in 1926 was permanently and wholly disabled, both mentally and physically. 

[4] On August, 1926, he made claim for the first time under this policy, and 
his sanity was inquired into in court. The above-named physicians and Mrs. Manley 
there testified touching this past history. Information of this testimony was 
conveyed to the insurance company. Its officers swear that it was their first 
knowledge of the misrepresentations touching the risk, and that they would not have 
accepted it had they known the facts. Demand to cancel the policy was made, with 
tender of the premiums and interest. This was more than six years after the 
misrepresentations occurred, yet the facts being within the peculiar knowledge of the 
Manleys, with nothing to suggest to the company either suspicion or other sources 
of knowledge, laches cannot be imputed to it. Cohron v. Woodland Hills Co., 
164 Ga. 581, 139 S. E. 56. The rider made incontestable the liability only in 
respect to the time at which the diseases causing failure of health began. It did not 
cut off inquiry into the validity of the contract on account of* misrepresentations. 

Under the agreemenf made in the application, and by the laws of Georgia, there 
is no liability under the policy and the same should be cancelled. A decrre may be 
taken accordingly. 
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COTTON STATES LIFE INS. CO. v. GROSE. (No. 56) 
Supreme Court of Arkansas. June 18, 1928. 
8 Southwestern Reporter (2d) 1097. 
INSURANCE—WHETHER LIFE POLICY LAPSED FOR FAILURE TO 

PAY PREMIUMS HELD FOR JURY. 

Whether life policy lapsed for failure to pay premiums due within the time 
allowed held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Appeal from Circuit Court, Phillips County; W. D. Davenport, Judge. 

Suit by A. T. Grose, as administrator of the estate of Wesley T. Knox, and as 
guardian of the person and estate of Joseph H. Knox, against the Cotton States Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Sheffield & Coates, of Helena, for appellant. 

Moore, Walker & Moore, of Helena, for appellee. 

Humpnueerys, J. This suit was brought by appellee as administrator of the 
estate of Wesley T. Knox, and guardian of the person and estate of Joseph H. 
Knox, to recover $500 on a life insurance policy issued October 1, 1925, by appellant 
to Willie Ann Grose, mother of said minors, in which policy they were named as the 
beneficiaries. It was alleged in the complaint that the said Willie Ann Grose died 
intestate in Phillips county, Ark., on the 7th day of March, 1926, and that at the 
time of her death all the premiums on said policy of insurance had been paid. 
Appellee prayed judgment for the face of the policy, together with 12 per cent. 
penalty, and for an attorney’s fee under a clause in the policy providing for both 
in case a suit had to be brought to recover on the policy. 

Appellant filed an answer denying each material allegation in the complaint, and 
further answered that: 

“The said Willie Ann Grose made application for a policy of ordinary life 
insurance for the sum of $500, and that said application was finally approved and 
said policy of insurance issued on October 1, 1925, but that, by reason of the non- 
payment of the initial premium which was required to be paid by the terms of the 
policy, the insurance company retained said policy until the payment of the said 
initial premium; that said policy lapsed for a nonpayment of premiums, and, in 
order to reinstate said policy of insurance, the said Willie Ann Grose did, on the 3d 
day of March, 1926, execute an application for reinstatement wherein she agreed 
that no liability existed under the policy at the time, and further agreed that none 
should exist on the part of the insurance company until said company, at its 
executive office in Nashville, Tenn., fully approved the same through its president 
and secretary. That, at the time such application for reinstatement was made by 
the said Willie Ann Grose, she was then under the care of a physician, and had been 
for a considerable length of time, and was at that time confined to her bed with 
pneumonia, from which she died on the 7th day of March, 1926. That in her 
application for reinstatement she falsely and fraudulently answered questions therein 
pertaining to her health and physical condition, which were made by her at the time 
for the purpose of inducing the appellant company to reinstate said policy. That 
said application for reinstatement was received by the appellant company at its home 
office in Nashville, Tenn., on the 15th day of March, 1926, which was eight days 

, after the death of the insured, and that, by reason of the fact that said application 
for reinstatement was not received and approved prior to the death of the insured, 
said policy became null and void, for the reason of the fact that the subject of the 
coverage had passed out of existence before approval of the said application for 
reinstatement. That even though said application was received and approved after 
the death of the insured, the same would not have been approved had the said Willie 
Ann Grose correctly informed the appellant company as to her health and physical 
condition in her application, for reinstatement. That, by reason of the fact of the 
false and fraudulent misrepresentation on the part of the insured in her application 
for reinstatement, and by reason of the fact that such application for reinstatement 
was received at the home office of the appellant company after the death of the 
insured, and that, by reason of the nonpayment of the premiums on said policy, the 
appellant company denied any and all liability under the provisions of same.” 

The cause was submitted upon the pleadings, testimony, and instructions of 
the court which resulted in a verdict in favor of appellee, and the rendition thereon 
of a judgment against appellant in favor of appellee in the sum of $500, together 
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with interest thereon from the date of the judgment until paid at the rate of 6 per 
cent. per annum, and the further sum of $60, being 12 per cent. damages, and an 
attorney’s fee, making a total of $710, from which is this appeal. 

The policy contained a provision that all rights of the insured thereunder should 
forfeit, and the policy become void upon failure to pay any quarterly premium 
thereon within 30 days after same became due. All the instructions given to the 
jury by the court, and those requested by appellant, were modified and given by the 
court so as to submit the issue to the jury of whether the insured paid the second 
quarterly premium on the policy. In other words, the cause was sent to the jury 
upon the issue whether the policy lapsed by reason of the insured’s failure to pay 
the second quarterly premium. 

Appellant contends for a reversal of the judgment because it asserts that the 
undisputed testimony shows that the policy had lapsed for the nonpayment of the 
second quarterly premium, and that the application for reinstatement was not 
approved until after the death of the insured, and, even when the same was approved, 
it was done upon the willful misrepresentation of the insured in her application for 
reinstatement. We cannot agree with counsel for appellant that the record disclosed 
without contradiction that the policy had lapsed because of the nonpayment of the 
second quarterly premium thereon. 

The appellee was a negro, and the insured, Willie Ann Grose, was his daughter. 
The beneficiaries named in the policy were her two minor children. The policy sued 
on was received by H. A. Greene, the local agent of the appellant at Helena, Ark., 
who had general charge of the appellant company at Helena “as agent and 
supervisor.” The policy was dated October 1, 1925, but was not presented by 
Greene, the local agent, until December 12, 1925, at which time the appellee paid 
Greene $22.91 on this and three other policies which he had taken on the life of his 
children, and for which he received a receipt that did not state on its face to what 
time it paid the premium on the policies. The quarterly premium on the three 
policies was only $13.91, so there seems to have been an excess payment of $9 at 
that time in addition to the quarterly payment 


Appellee produced another receipt for $3.50 purporting to be a payment of the 
premium on this particular policy as the receipt bore the number thereof which 
contained a notation on the back to the effect that there was $2.91 still due. It does 
not appear who made the notation. Appellee testified that, prior to giving the last 
receipt, he paid Greene $11 for which he did not receive a receipt at the time. 
When this receipt was read to appellee, he could not understand why it was not 
for $13.91 instead of $3.50. He said he had no recollection whatever of having paid 
Greene $3.50. It seems from his manner of testifying that he was unable to read 
the receipt himself. He further testified that he paid all the premiums on this 
policy which were due and which Greene presented to him. He further testified 
that the insured in this policy never made any application at all for a reinstatement 
of the policy on account of a failure to pay the premium, and that the first he heard 
of any reinstatement was some two weeks after his daughter died, at which time 
H. C. Greene came to him and tried to get the four policies so that he might have 
them reinstated, but that he told Greene he did not have the policy, having given 
same to Mr. Kitchens. He denied positively that his daughter had ever made any 
application for reinstatement. Appellant failed to introduce H. C. Greene, its agent, 
to contradict the testimony of appellee to the effect that he had paid the premiums 
to the agent or to make any explanation of the receipts which he had given to 
appellee. Appellant introduced E. O. Brinkley, its secretary, who produced the 
records kept by it with reference to the policy in question. After testifying relative 
to the receipt of the purported application for reinstatement, he said : 

“The policy issued on the life of Willie Ann Grose was never in full force, 
and did not lapse for the nonpayment of premiums.” 


The receipts introduced by appellee which he received from the agent to some 
extent clouded the issue of whether or not the policy lapsed for the nonpayment of 
the premium for the second quarter. The surplus of $9 contained in the first 
receipt was sufficient to pay the premium for the second quarter on the policy and 
to continue the life of the policy beyond the death of the insured. If it is true that 
appellee paid $11 to the agent in January, during the period of grace, then that 
amount was more than enough with the excess shown in the first receipt to pay the 
second quarterly premium on all four policies. It is impossible to understand what 
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the second receipt was for, save and except that! it was a payment in some amount 
on the policy in question. It does not state on its face that it was a payment of the 
premium for the second quarter, and appellee testified that he did not pay H. C. 
Greene the sum of $3.50 at all. It is also impossible to understand what the 
notation on the back means. It is impossible to tell who made it or the purpose for 
making it, with any degree of certainty. We think, under the circumstances, the 
jury had a right to accept as true the unequivocal statement of appellee to the effect 
that he paid all premiums that were due on the policy. In view of the conflict in 
the testimony and the failure of appellant to introduce H. C. Greene to explain the 
ambiguity in the receipts, the jury may have drawn the inference that, after collecting 
the premium for the second quarter, he appropriated same to his own use, and 
prepared and sent in the application for reinstatement to clear his own skirts. 
The conflict in the testimony of whether appellee paid the premium for the 
second quarter in time warranted the court in submitting the issue whether the 
policy lapsed for failure to pay the premiums due thereon within the time allowed. 
No error appearing, the judgment is affirmed. 


INTER-SOUTHERN LIFE INS. CO. v. HOLZHAUER. (No. 110.) 
Supreme Court of Arkansas. July 10, 1928. 
Rehearing Denied Sept. 24, 1928. 
9 Southwestern Reporter (2d) 26. 

1. INSURANCE—APPLICANT MUST READ POLICY AND, IF IT DOES 
NOT EXPRESS CONTRACT, RETURN IT WITHIN REASONABLE 
TIME, UNLESS PREVENTED BY COMPANY, OR AGENT. 

Where soliciting agent takes application for insurance telling applicant that 
policy will contain, in addition to straight life insurance, a disability and double 
indemnity provision which shall take effect when policy is issued, it is appli- 
cant’s duty, when policy is delivered, to read policy to see if it expresses the 
contract, and, if it does not, to return it within reasonable time and notify com- 
pany of his objections thereto, unless company, or its agent, has done some act 
calculated to, and which does, mislead him and prevent him from reading and 
returning policy. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

2. INSURANCE—IF COMPANY OR AGENT PREVENTS _ INSURED 
READING POLICY, COMPANY IS ESTOPPED TO DEFEND SUIT TO 
REFORM IT FOR FAILURE TO RETURN POLICY WITH OBJEC- 
TIONS WITHIN REASONABLE TIME. 

If insurance company, or its agent, having real or apparent authority so to 
do, has so misled insured and caused him not to read policy on its delivery to 
him, company, when suit is brought against it by beneficiary to reform and 
recover on the policy as beneficiary alleges it should have been written accord- 
ing to understanding between soliciting agent and insured, is estopped from de- 
fending on ground that insured did not return policy and notify it of his ob- 
jections thereto or return policy within reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 


3. INSURANCE—AGENT AUTHORIZED ONLY TO SOLICIT APPL{CA- 
TIONS AND COLLECT PREMIUMS IS WITHOUT POWER TO ISSUE 
POLICIES OR BIND COMPANY BY REPRESENTATIONS. 

A local and special insurance agent having only authority to solicit appli- 
cations for insurance and to collect premiums has no power to issue policies nor 
to bind company to enter into a contract of insurance in conformity with any 
representations he may have made. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

4. INSURANCE—LETTER FROM STATE MANAGER RECITING THAT 
INCLOSED LIFE POLICY WAS SAME AS EXPLAINED BY SOLICIT- 
ING AGENT HELD TO ESTOP COMPANY ASSERTING CONTRARY. 
Where insured applied for and paid premium for life policy containing dis- 

ability and double indemnity clause on soliciting agent’s explanation that dou- 

ble indemnity rider would take effect when policy took effect, but policy, pro- 
viding that disability and double indemnity insurance should not take effect 
until one year after date of policy, was accompanied by letter from company’s 
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state manager reciting that policy was “the same as applied for and explained” 
by soliciting agent, company was estopped from asserting policy was not as its 
agents represented it would be. 
(For other cases, see Insurance, Dec. Dig. § 129.) 
5. INSURANCE—AGENTS REPRESENTING FOREIGN COMPANIES AS 
MANAGERS HAVE DISCRETIONARY POWERS RESPECTING IN- 
SURANCE CONTRACTS SIMILAR TO THOSE OF OFFICERS. 


Where agents of foreign companies represent them as general managers or 
managers, they have generally large discretionary powers in regard to maki 
insurance and transacting business relating thereto similar to those of officers 
of company. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

6. INSURANCE—MANAGING AGENT HAS AUTHORITY TO EMPLOY 

AGENTS, TO WAIVE POLICY CONDITIONS, AND ESTOP COMPANY 

BY ACTS WITHIN SCOPE OF HIS AUTHORITY. 


A resident agent designated officially as manager has authority to employ 
others to solicit risks, contract therefor, to deliver policies, collect premiums, to 
waive conditions in policy, and to estop company by his acts within scope of 
his authority. 

(For other cases, see Insurance, Dec. Dig. § 87, 141[1], 375[2].) 

7. INSURANCE—AS RESPECTS REFORMATION, MISTAKE REASON- 
ABLY INDUCING APPLICANT TO BELIEVE HE IS INSURED ES- 
TOPS COMPANY DENYING EFFECTIVENESS OF INSURANCE. 

As respects right to reformation, where both parties act in good faith, and 
mistake in insurance policy is that of company, or its agents, and reasonably 
induces applicant for insurance to believe that he is insured, company is estop- 
ped to deny the effectiveness of the insurance; delivery of policy with assur- 
ance that it is in compliance with application being a waiver of insured’s agree- 
ment to notify company if policy is not right. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Smith and Kirby, JJ., dissenting. 


Appeal from Arkansas Chancery Court; H. R. Lucas, Chancellor. 

Suit by Pauline Holzhauer against the Inter-Southern Life Insurance Com- 
pany. Decree for plaintiff, and defendant appeals. Affirmed. 

Bullion & Harrison and Utley & Hammock, all of Little Rock, for appell- 
ant. 

Joseph Morrison, of Stuttgart, for appellee. 

Woop, J. The Inter-Southern Life Insurance Company, successor to North 
American National Life Insurance Company, is a corporation authorized to do 
the business of life insurance in Arkansas. It will hereafter, for convenience, 
be called appellant. The state manager for the appellant was Green H. Dale. 
Paul H. Logsden was an insurance solicitor under Dale. As such solicitor he 
was authorized to sell policies for appellant. On August 6, 1925, Paul H. Holz- 
hauer signed an application for a policy, which, so far as is material here, is 
as follows: 

“I hereby agree for myself and any person who may have or claim an in- 
terest in any contract which may be issued upon this application * * * that 
there shall be no contract of insurance until the policy shall have been de- 
livered to me and the first premium paid to said company or to its duly au- 
thorized agent. * * * That I have read a sample blank form of the policy 
applied for. * * * Which policy I agree to accept; and I agree that no state- 
ments, promises, or information made or given by the person soliciting or tak- 
ing this application shall be binding on the company, unless his statements, 
promises or information be reduced to writing and presented to the officers of 
the company, at the home office, in this application. I also understand that no 
person is authorized to erase, waive or change in any manner any of the blanks 
or printed matter furnished by the company, or to promise any other terms or 
conditions than those published by the company in its printed matter. I agree 
that if the policy contains provisions for double indemnity or disability benefits, 
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such provisions shall immediately terminate, if I enter military, naval, aerial, Red 
Cross, or other relief services.” 

On September 4, 1925, the appellant issued to Holzhauer a policy, which 
contained, among others, the following provision which is material here: 

“This policy is issued in consideration of the application therefor, copy of 
which is attached hereto and made a part hereof. The privileges, provisions, 
and conditions * * * stated on the following pages form a part of this con- 
tract as fully as if recited over the signatures hereto. * * * Only the presi- 
dent or the secretary has power on behalf of the company (and then only in 
writing) to make or modify this or any contract of insurance, * * * and the 
company shall not be bound by any promise or representation heretofore or 
hereafter given by any person other than the above. * * * This policy and 
the application herefor (a copy of which application is attached hereto) consti- 
tute the entire contract between the parties. * * * This policy takes effect 
and becomes binding upon the company cnly upon actual delivery thereof to 
the applicant. * * * Provisions for accidental death benefit issued as a part 
of and attached to policy No. 17989 on the life of Paul G. Holzhauer. In con- 
sideration of the application herefor, which is made a part hereof, and a copy 
of which is attached to the policy * * * in the event of the accidental death 
of the insured, such accident occurring more than one year after date hereof 
and under the conditions described ‘herein, the North American National Life 
Insurance Company of Omaha, Nebraska, promises to pay to the beneficiary 
named in said policy the sum of two thousand dollars in addition to the sum 
insured under the said policy. * * * The provisions of said policy and the 
application therefor concerning misrepresentations * * * are hereby referred 
to and by such reference made a part hereof.” 

The policy was inclosed to Holzhauer with a letter, which is as follows: 

“Inclosed please find your policy No. 17989 for $2,000, being the same as 
applied for and explained by our Mr. P. H. Logsden, agent.” 

The letter was dated at Little Rock, September 4, 1925, signed by G. H. 
Dale, state manager of the company. The policy was received by Holzhauer 
and retained by him until the date of his death which occurred the 5th or 6th 
of January, 1926. The sole cause of his death was through violent and exter- 
nal means—the breaking of his leg and shock and physical suffering incident 
thereto. 


The insured was 26 or 27 years of age. He was a rice farmer; could read 
and write English and attend to his own business. The policy was received 
through the mail with similar policies sold to the insured’s brothers. The in- 
sured and his brother Herman carefully examined the policies. They did not 
read the whole thing because they took it for granted that it was a good policy 
and like Logsden told them it was. The father of the insured was a German 
and his mother, a Russian. He was born at Gillett, Ark., and educated at that 
place in a Lutheran school. He was duller than the balance of the family and 
relied on his brother Herman’s judgment. Logsden, the appellant’s soliciting 
agent, had authority to sell life insurance for the appellant with disability bene- 
fits and double indemnity riders. Logsden had never seen a copy of the dow- 
ble indemnity rider and had never had it explained to him. Other soliciting 
agents for appellant sold the double indemnity the same way as Logsden did. 
He never had any copy of the double indemnity rider and was instructed by the 
manager that it would go into effect when the policy was issued and he sold 
Holzhauer the policy with that understanding. The premium for double indem- 
nity was $2 per thousand extra and Holzhauer paid the $4 for the extra $2,000 
insurance. Logsden did not know until after Holzhauer was dead that the dou- 
ble indemnity rider provided that it should not go into effect until one year 
after the date of its issue. The appellant, at the time it issued its policy and 
at all times while doing business in Arkansas, had on file with the insurance 
company the identical form of a double indemnity rider which was attached to 
the policy issued to Holzhauer and no other.. Appellant did not write or issue 
double indemnity insurance in any form except that attached to Holzhauers 
policy. After the death of Holzhauer and proof of same had been made to the 
appellant, appellant tendered to the beneficiary in the policy the sum of $2,000 
in full settlement of the policy, which was refused. 
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Pauline Holzhauer, the beneficiary in the policy, hereafter called appellee, 
instituted this action in the chancery court in which she set up the policy. 
She alleged compliance with the terms of the contract on the part of the in- 
sured and that appellant had refused to comply with the terms of the contract 
by paying the amount of insurance due, to wit, $4,000. She prayed that the 
contract of insurance with the double indemnity rider be reformed so as to be 
in force and effect from the date of the policy and for judgment in the sum of 
$4,000, with interest, penalty, and attorney’s fees. In its answer the appellant 
denied liability for any greater sum than $2,000. 

The above states the facts upon which the chancery court entered its de- 
cree granting the prayer of appellee’s complaint and rendering a decree in her 
favor in the sum of $4,000, with interest at 6 per cent., 12 per cent. penalty, and 
attorney’s fees of 10 per cent. of the amount reccvered. From that decree is 
this appeal. 

1. The only two persons that were present at the time the application was 
signed were the insured and Logsden, the appellant’s agent, who was authorized 
to take applications for the appellant’s policies, or as the testimony shows, “to 
sell appellant’s policies.” The application shows that the insured contemplated 
that a policy might be issued which contained double indemnity or disability 
benefits. The uncontroverted testimony of Logsden, who took the application, 
shows that the appellant applied for a policy containing double indemnity or dis- 
ability benefits. He paid the premium for a policy that should contain such 
features. The application which was prepared by the appellant did not show 
when the double indemnity rider attached to the policy would take effect. The 
soliciting agent explained to the insured that the rider providing for the dou- 
ble indemnity insurance which was attached to and, of course, a part of the 
policy, would take effect when the policy took effect. Since there was no one 
present at the time the written application was signed by the insured, except 
himself and Logsden, the testimony of Logsden establishes conclusively that 
the insured applied and paid for a policy that should contain disability benefits 
and double indemnity insurance, and that this feature of the policy should take 
effect and be in force at the time the policy was issued. But, when the appli- 
cation for the insurance was received and approved by the appellant, it issued 
its policy which contained disability benefits and double indemnity insurance in 
a rider attached thereto, which rider provided that that feature (disability and 
— indemnity) should not take effect until one year after the date of the 
policy. 

The company accepted the premium paid by the insured for double indemnity 
insurance and issued its policy providing for such insurance which should go into 
effect one year after the issuance of such policy. 

The appellant contends first that the appellee is not entitled to a reforma- 
tion of the contract and is bound by the terms of the policy as written because 
the application and the policy constitute the contract which was not to become 
effective until the policy was delivered; that, after the policy was delivered, it was 
accepted by the insured and retained by him without any objection to its provisions 
for a period of four months, when his death occurred. To sustain this contention, 
— relies upon the doctrine announced in 1 Joyce on Ins. 267, § 66G, as fol- 
ows: 

“But it is also held that if a person received a policy of insurance osten- 
sibly in response to an application therefor, which he signed and parted with in 
the belief, induced by the fraud of the agent taking same, that it called for a 
policy different from that which it called for in fact, he is bound, as a matter 
of law, to examine the policy within a reasonable time after it comes to his 
hand, and to discover obvious departures therein from the one which he sup- 
posed he was to get, and promptly upon discovering the same, to rescind the 
transaction, give the company due notice thereof, and do all on his part which 
justice requires to restore the former situation, or he will be held to have ac- 
cepted the policy as satisfying his application, so as to be precluded from rescind- 
ing the same. And the insured is charged with notice of the contents of a 
Written application executed by him, and which by the terms of the policy, is 
made a part thereof.” 


Learned counsel for the appellant also recite and rely upon the following 
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cases of our own court: New York Life Ins. Co. v. Adams, 151 Ark. 123, 235 
S. W. 412; Carrigan v. Nichols, 148 Ark. 336, 230 S. W. 9; Gray v. Blackwood, 
117 Ark. 100, 174 S. W. 541; Gray v. Blackwood, 112 Ark. 332, 165 S. W. 958; Gray 
v. Stone, 102 Ark. 146, 143 S. W. 114; Smith v Smith, 86 Ark. 284, 110 S. W. 
1038; Remmel v. Griffin, 81 Ark. 269, 99 S. W. 70. Where an insurance com- 
pany issues its policy and takes in payment therefor the note of the insured, 
if the insured retains the policy an unreasonable time he cannot, when sued on 
the note, defend on the ground that the policy does not. express the terms of 
the contract, unless he can prove that he failed to read the policy and to re- 
turn same within a reasonable time with his objections thereto, because of some 
act of the company which misled and prevented him. Judge Battle, speaking 
for the court in Remmel v. Griffin, supra, says: 

“It was his duty to examine the policy in a reasonable time after he re- 
ceived it, that is in such a time as he could have done so, and if he rejected 
it to so inform the insurance company or its agent; and, failing to do so, 
he is deemed to have accepted it. * * * After such acceptance he cannot 
avoid the payment of his note on the ground that he did not read the policy, 
unless he was induced by the insurance company, or its agent, not to do so.” 

Unless the insured was induced by the insurance company, or its agent, not 
to read his policy, it would be manifestly unjust to the company to allow him 
to retain the policy an unreasonable time or until his note became due, and 
then plead that the policy did not express the contract, because, in the mean- 
time, he had been insured, and, if he had died, the company would have had to 
pay; hence, under those circumstances, he would be estopped. Such is the doc- 
trine announced by Mr. Joyce, supra, and the cases cited, supra. 

[1, 2] Where the soliciting or sales agent of an insurance company takes 
an application for a policy of insurance telling the applicant that the policy, 
when issued, if he desires that kind of a policy, will contain, in addition to 
straight life insurance, a provision for disability and double indemnity insurance, 
and that the policy will take effect when issued both as to the straight life and 
double indemnity insurance, then, when the policy is delivered, it is the duty 
of the applicant, the insured, to read the policy to see if it expresses the con- 
tract, and, if it does not, to return the same within a reasonable time and to 
thus notify the company of his objections thereto. This the insured must do, 
unless the company, or ite agent, has done some act which is calculated to, and 
does, mislead him and prevent him from reading and returning the policy. But, 
if the insurance company, or its agent, having real or apparent authority so to 
do, has so misled the insured and caused him not to read and return the 
policy, then the insurance company, when suit is brought against it by the 
beneficiary to reform and to recover on the policy, as he alleged it should have 
been written according to the understanding between the sales agent and the 
insured that it would be written, cannot defend on the ground that the in- 
sured did not read the policy and did not notify it of his objections thereto or 
return the policy within a reasonable time; for, under such circumstances, it 
would be obviously unfair and unjust to the insured and his beneficiary to per- 
mit the company to take advantage of its own wrong and to thus defeat the 
beneficiary from recovering on the policy. Under such circumstances, the com- 
pany is estopped. 

This brings us, in the final analysis, to the crux of the lawsuit; that is, 
whether the letter from the appellant’s state manager to the insured, taken in 
connection with the other facts, was sufficient to estop the company and thereby 
enable appellee to obtain the relief sought. A majority of the court has 
reached the conclusion that the appellant is estopped. 

[3, 4] We have not overlooked the well-established doctrine that a local 
and special insurance agent having only authority to solicit applications for in- 
surance and to collect premiums, but not to issue policies, would have no power 
to issue policies or to bind the company to enter into a contract of insurance 
in conformity with any representations he may have made. Such an agent has 
no power to make contracts for the company. See Mutual Insurance Co. V. 
Abbey. 76 Ark. 328-331, 88 S. W. 950, and cases there cited: American Insur- 
ance Co. v. Hornbarger, 85 Ark. 337-345, 108 S. W. 213: Pacific Mutual Life 
Insurance Co. y. Carter, 92 Ark. 378, 123 S. W. 384, 124 S. W. 764: Home Life 
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& Accident Co. v. Haskins, 156 Ark. 77, 245 S. W. 181. Logsden was not au- 
thorized as a merely local and special soliciting or sales agent of the appellant 
to bind the appellant to issue a policy containing disability and double indemnity 
insurance to take effect when the policy was issued. The application signed 
by the insured himself specified that there should “be no contract of insurance 
until a policy shall have been delivered,” etc. Our decision is not bottomed 
upon the idea that Logsden had authority, real or apparent, to bind the com- 
pany to issue a policy according to his promise and representation. But our 
decision is grounded upon the fact that the letter of Dale misled the insured, 
as his brother testified, and caused them not to read the policy as closely as 
they would have done had they not been relying upon the explanation of Logs- 
den. The letter was certainly calculated to so mislead the insured. It will be 
observed that the insured applied for a policy containing disability and double 
indemnity benefits, and the written application does not show when this charac- 
ter of insurance was to take effect. Logsden testified that the insured “wanted 
double indemnity to be in force and effect from the time the policy was is- 
sued.” He explained to the applicant that such insurance “would be in effect 
from the time the policy issued.” Logsden at that time had not seen the dis- 
ability rider, but he testified that he told the applicant “it would take effect 
when the policy was delivered”; “that” says he, “was my instructions from Mr. 
Dale.” He “just told us to add all the features and charges $2 per thousand 
for the double indemnity.” The insured settled for the rider and the policy 
at the time the application was taken. While Dale dentéd in his testimony 
that he gave Logsden such instructions, we are convinced that he is mistaken and 
that Logsden is correct in his testimony. It occurs to us that Dale’s letter 
shows conclusively that he knew that Logsden had explained the policy. It 
shows that he knew that the applicant was applying for a disability and double 
indemnity policy which did not show on the face of the application when it 
went into effect; therefore it had to be explained, and the general manager 
informed the insured that the policy issued was “the same as applied for and 
explained” by P. H. Logsden, agent. 


[5, 6] Where agents of foreign companies represent them as general man- 
agers or managers, they have generally large discretionary powers in regard to 
making insurance and transacting business relating thereto. Their powers are 
similar to those of officers of the company. A resident agent, designated of- 
fically as manager, has authority to employ another to solicit risks, contract 
therefor, to deliver policies, and collect premiums, and the acts of the agent so 
appointed, done within the employment, will bind the company. He may also 
waive conditions in the policy and estop the company by his acts within the 
scope of his authority. It certainly was within the scope of Logsden’s author- 
ity as soliciting or sales agent to explain the terms of the policy which the 
company authorized him to sell. He could not make any headway without do- 
ing so. The company, through its manager, authorized him to do so; knew 
that he had done so, and by his letter expressly ratified the explanation Logs- 
den had made. Had Dale simply inclosed the policy to the insured without 
comment the case would have been entirely different. The proof that appellee 
is entitled to the relief sought is “full, clear, and decisive.”. McGuigan v. 
Gaines, 71 Ark. 614, 77 S. W. 52; Parker v. Carter, 91 Ark. 166, 120 S. W. 836, 
134 Am. St. Rep. 60; Waddell v. Bowdre, 151 Ark. 474, 236 S. W. 599; Augusta 
Cooperage Co. v. Block, 153 Ark. 133, 239 S. W. 760. 

[7] We do not find any intentional or actual fraud on the part of the 
agents of appellant. The law warranting the relief under the facts proved by 
the appellee is well expressed by 32 Corpus Juris, p. 1135, par. 242, as follows: 

“Even where there is a mistake and both parties act in good faith, yet 
when the mistake is that of the company or its agents, and it reasonably in- 
duces the other party to believe that he is insured, the company is estopped to 
deny the effectiveness of the insurance. The delivery of a policy with the as- 
surance that it is in compliance with the application is a waiver of an agree- 
ment that the insured would notify the company if the policy were not right.” 

See, also, note 4(b). See, also, Fidelity Insurance Co. v. Palmer, 91 Conn. 
410, 99 A. 1052. See, also, Connecticut Fire Insurance Co. v. Wigginton, 134 
Ark. 152, 203 S. W. 844; Stewart v. Fleming, 96 Ark. 371, 131 S. W. 955. The 
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appellant is clearly estopped from asserting that the policy is different froin 
that which its agents represented it would be. 

The decree is therefore correct and is affirmed. 

Smith and Kirby, JJ., dissent. 


HALLY v. STANDARD LIFE INS. CO. (No. 17147.) 
Court of Appeals of Georgia, Division No. 2. Sept. 28, 1928. 
144 Southeastern Reporter 674. 

(Syllabus by the Court.) 

INSURANCE—WHERE LOAN EXHAUSTED CASH VALUE OF POLICY 
AND PREMIUM WAS NOT PAID DURING GRACE PERIOD, NO 
RECOVERY COULD BE HAD ON POLICY. 

Under the provisions of the life insurance policy sued on in this case, con- 
sidered with the other facts agreed on, the insured had no right or interest in the 
policy at the time of his death, and the judge, who tried the case by consent 
without a jury, did not err in rendering judgment in favor of the insurance 
company. 

Stephens, J., dissenting. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Error from City Court of Atlanta; H. M. Reid, Judge. 

Suit by Mary Hally against the Standard Life Insurance Company. Judg- 
ment for defendant, and plaintiff brings error. Affirmed. 

See, also, 165 Ga. 838, 142 S. E. 147. 

This was a suit by the beneficiary under an insurance policy on the life of 
her deceased husband. Liability was denied by the defendant on the ground that, 
at the time of his death, the policy had lapsed by reason of nonpayment of the 
premium. The trial judge, who, by consent, tried the case without a jury, found 
for the defendant. The undisputed facts are as follows: 

The policy provides as follows: 

“A grace of one month (not less than thirty days) will be allowed in the 
payment of premiums, after the first, subject to an interest charge at the rate of 
six per cent. per annum, and during such grace the policy will remain in full 
force.” 

The policy then provides for loans upon the policy by the insured, and 
further provides: 

“All or any part of such loan may be repaid at any time. Failure to pay any 
such loan or the interest thereon shall not avoid this policy, unless the total 
indebtedness to the company shall equal or exceed the cash surrender value at 
the time of such failure nor until one month (not less than thirty days) after 
notice shall have been mailed by the company to the last known address of the 
insured and of the assignee, if any.” 

“Options of Surrender or Lapse. 

“After three full years’ premiums have been paid, this policy may be sur- 
rendered at any time prior to or within thirty days after default in payment 
(said default date being the expiration of the term of grace in payment of 
premiums) and upon such surrender, the owner may elect (if there is no 
indebtedness outstanding against the policy) under the appended table and the 
number of full years’ premiums and fractional part thereof actually paid, either 
(1) to continue the insurance in force for its face amount to the term of extended 
insurance set opposite the number of full years’ premiums actually paid and 
cash endowment (if any is stated) if the insured survives to the end of the 
original endowment period, or (2) to purchase paid-up endowment insurance 
payable at the same time and on the same conditions as obtained in this policy, 
and the amount of paid-up value, or (3) to receive a cash surrender value as set 
down in the column of cash values and not less than the value of either of the 
preceeding options. If any indebtedness exists hereunder, such indebtedness 
shall be deducted prior to settlements and the amount of paid-up insurance or 
of insurance extended for the term named shall be such as the net cash surrender 
value after the deduction of indebtedness will purchase at the net premium 
rates, determined on the standard for valuation named herein. Should the net 
cash value after the deduction of indebtedness be more than sufficient to extend 
the full amount of insurance to the end of the original endowment period, then 
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the excess shall be applied upon the standard nemed for valuation to the purchase 
of a pure endowment payable to the insured, if living, at the end of the original 
endowment period.” 

“If no such election is made by the owner within the specified time, the policy 
will be continued automatically under option (2) above. * * * Failure to pay 
any premium or any note or interest thereon, given for any premium or extension 
of any premium in full within the period allowed for said payment by the 
policy or note, shall cause the insurance thereunder to cease and determine ipso 
facto immediately save as herein otherwise specifically provided.” 

“All benefits, options, and values referred to in this policy are based upon the 
assumption that there is no indebtedness against the same. If any indebtedness 
exists, it will be deducted in any settlement hereunder, and any premium or 
portion of any premium due and unpaid at the time of the death of the insured, 
including balance for current policy year in which death occurs, shall be treated 
as an indebtedness.” 

The policy, which was for $1,000, was issued on January 7, 1918. The initial 
premium due on that date was paid, and the annual premiums thereafter due on 
January 7, 1919, and January 7, 1920, were paid, but the premium due on January 
7, 1921, has never been paid. 

Notice of the premium ($45.15) due on January 7, 1921, was mailed to the 
\ast-known address of the insured by the insurance company thirty days in 
advance of the due date. A notice was also mailed by the insurance company 
to the last-known address of the insured more than thirty days prior to January 
7, 1921, that the loan ($78), which was due on the policy and secured by the policy, 
was due concurrently with the premium, January 7, 1921. 

Ten days prior to the expiration of the grace period provided in the policy, 
which grace period was thirty days after the premium became due on January 
7, 1921, a final notice was mailed to the last-known address of the insured, 
advising him that the premium was past due and that the loan was also past due, 
and warning him that his policy would lapse unless the premium and loan, or 
the interest thereon, were paid prior to the expiration of the said grace period. 

Upon the expiration of the grace period, without payment having been made 
of either the premium or the loan, or the interest thereon, notice was mailed 
to the last-known address of the insured, stating that the policy had lapsed, due 
to his failure to pay the premium, and also due to his failure to pay the loan 
or the interest thereon. 

On January 7, 1921, and at all times thereafter, there was due on the policy 
an annual premium in addition to the loan of $78, which had been made to the 
insured on the sole security of the policy, and neither the said premium nor the 
loan has been paid or tendered the insurance company. 

During the thirty-day period after February 7, 1921, after the expiration of 
the thirty-day grace period for the payment of the premium due on January 
7, 1921, the insured had the options mentioned in the policy, namely, to withdraw 
the cash surrender value of the policy, or to apply it toward the purchase of 
paid-up or extended insurance, and, upon his failure to exercise any one of 
these options within the thirty-day period, the cash surrender value would au- 
tomatically purchase paid-up insurance, as provided in option 2 of the policy. 
Had the insured, during this period, exercised any of these options, he would 
have received nothing, as the loan was equal to the cash value of the policy, un- 
less the terms of the policy permitted repayment of the loan. The insured died 
within this period, on February 13, 1921, without having paid the premium due 
on January 7 within the grace period expiring on February 7, and without hav- 
ing paid any parteof the loan that was against the policy, and without having 
elected to take any of the options provided for in the policy. 

Bryan & Middlebrooks, N. T. Anderson, Jr., and Samuel Barnett, all of 
Atlanta, for plaintiff in error. 

Kendrick Scott and Little, Powell, Smith & Goldstein, all of Atlanta, for de- 
fendant in error. 


SrerHens, J. (after stating the facts as above). My views are at variance 
with those of my colleagues as to the proper disposition of this case. The fol- 
lowing is a statement of their opinion. 

“Under the facts of this case, the insurance policy sued on had become 
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absolutely null and void at the time of decedént’s death. It is conceded that the 
loan on the policy, with the accrued interest thereon, had exhausted every particle 
of its cash value. It is conceded that more than thirty days of grace, during 
which the premium might have been paid, had elapsed prior to the death of the 
insured. It is true that under the terms of the policy, after the expiration of 
the thirty days of grace allowed for payment of the premium, the insured was 
still entitled to another thirty days in which he might exercise his choice of 
claiming any one of the three options provided for by the policy under which 
any reserve value remaining in the policy would be applied. Under the terms 
of the policy, if such choice was not exercised within the period of such 
additional thirty days, the second option provided for by the policy would be 
automatically put in operation. This cannot mean, however, that, if the policy 
had no reserve value, and had become absolutely dead by virtue of the insured 
having failed to pay the premium within the thirty-day period of grace allowed, 
the policy might still be kept in force in order that the insured might choose 
one of three options, when he was entitled to the exercise of no option at all. 

“The policy provided also that a failure to pay any loan or interest thereon 
shall not avoid the policy unless the total indebtedness to the company shall 
equal the cash surrender value at the time of such failure, nor until one month 
after notice shall have been mailed by the company to the insured. This provision 
of the policy with reference to a forfeiture of a live policy for nonpayment of a 
loan or interest thereon, would not seem to have any possible application in a 
case where the policy having no reserve value had already become null and void 
on account of the failure of the insured to pay a premium within the period of 
grace provided. After the policy had become lapsed on account of the failure 
of the insured to pay the premium within the period of grace allowed, the only 
right of the insured, under the terms of the policy, was to apply whatever cash 
value it might then have according to the option of his choice. If it had no 
cash value, there was nothing to apply, and the policy became absolutely null 
and void. The provision with reference to the forfeiture of a live policy on 
account of the nonpayment of a loan or of interest therein could not have 
reference to a policy already dead on account of a failure to pay a premium as 
required, and could not be construed as being intended to give to the insured 
the right to create a cash value by repaying a past-due loan on a dead policy. 

“The provision ‘all or any part of such loan may be paid at any time’ would 
seem, in view of other stipulations, merely to give to the insured the right of 
payment before maturity. But, even assuming that during the thirty-day period 
intervening next after the period of grace the insured might have have paid the loan 
and thus have created in the policy a value, as to which he might have exercised 
one of the options provided for, or as to which, in the absence of his election, 
option 2 would have become automatically operative, the fact remains that the 
insured died without paying such loan, when its payment certainly was a 
condition precedent to the revival of any rights which he may have had under 
the policy at the time of his death. Under the facts as they existed at that time, 
the fixed rights of the parties were such that the policy was exhausted, and on 
the insured’s death no cause of action arose against the company in favor of 
the beneficiary.” 


My own opinion, being a dissent from the views of the majority, is as 
follows: 

On the 5th day of March, 1927, the following question in this case, with a 
statement of facts containing the foregoing provisions of the policy, was certified 
to the Supreme Court: 

“Upon the death of the insured on February 13, 1921, which occurred without 
the insured having exercised any of the options mentioned in the policy, and 
without having paid the loan against the policy, which was equal to the cash 
surrender value, and without having paid the premium due on January 7, 1921, 
the period of grace for the payment of which had expired on February 7, 1921, 
was the policy in force for its full face value, or for its full face value less the 
unpaid premium and the loan, or had the policy lapsed and become of no value?” 

The Supreme Court, in an opinion dated February 18, 1928, on the authority 
of Southern Exchange Bank v. First National Bank, 165 Ga. 289, 140 S. E. 753, 
refused to answer this question, and by an order dated March 20, 1928, returned 
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the case to this court. Hally v. Standard Life Ins. Co., 165 Ga. 838, 142 S. E. 147. 
The question is therefore before this court for determination. 


The able and learned counsel for the defendant insurance company insist 
that under the terms of the policy it had lapsed and ceased to be of any validity 
or effect whatsoever upon the failure of the insured to pay the premium due 
thereon before the expiration of the last day of grace, namely, February 7. 
They rely upon that provision of the policy which provides that— 


“Failure to pay any premium * * * in full within the period allowed for said 
payment by the policy * * * shall cause the insurance thereunder to cease and 
determine ipso facto immediately save as herein otherwise specifically provided.” 


If this clause were not modified and restricted in a manner favorable to the 
insured by other provisions of the policy which this clause itself, by the expression, 
“save as herein otherwise specifically provided,” recognizes as containing modifica- 
tions of its provisions, the insistence of the insurance company that by the terms of 
the policy it had lapsed and ceased to be of any force whatsoever prior to the death 
of the insured would contain some merit. It is, however, elsewhere in the policy 
provided that, for a period of thirty days after the last day of grace allowed for the 
payment of the premium, the policy “may be surrendered, * * * and upon such 
surrender” the insured has the right to elect to take paid-up or term insurance, or to 
withdraw the cash surrender value, provided the policy possesses any net cash value, 
after a deduction of the indebtedness due by the insured under the policy, which can 
be paid as net cash surrender value. The lapsing of the policy, for nonpayment of 
the premium before the expiration of the grace period for the payment of the 
premium would not, by virtue of the clause providing for the cessation and termin- 
ation of the insurance on such nonpayment of the premium, “save as herein otherwise 
specifically provided,” operate to void the policy as an existing contract of insurance, 
unless the other provisions of the policy, when construed most favorably to the 
insured, including that authorizing, upon the exercise of the options contained in the 
policy, a continuance of the insurance, demand such a construction. Since, under the 
terms of the policy, the insured, during the thirty-day period after the policy had 
lapsed for nonpayment of the premium, could “surrender” the policy and, by 
applying the net cash value over and above any indebtedness outstanding against the 
policy, take certain options provided therein, the policy clearly, during this period, 
afforded to the insured certain contractual rights, and was therefore not entirely 
dead. During this period, after the policy had “lapsed,” if it possessed any net 
cash value, it possessed some life, and, upon the exercise during this period of 
certain options by the insured, could by its terms be continued in force as a valid 
contract of insurance. Since, during this period, after the policy has lapsed, the 
insured is given the right to “surrender” the policy and elect to take one of the 
options provided for in the policy, which election, when made, will, by the terms 
of the policy, operate to “continue” the insurance in force for a term extending 
beyond this thirty-day period, it does not appear unequivocally that the insurance, 
if the policy possessed any cash value, had ceased to exist upon the 7th of Feb- 
ruary, the date upon which the policy had “lapsed,” but, on the other hand, it 
clearly appears, from the provisions of the policy, that the insurance provided for 
therein would have continued in existence for thirty days after the 7th of Febru- 
ary, the date upon which the policy had lapsed, and was subject to be further 
continued in existence for a term beyond the thirty-day period expiring March 9, 
upon election by the insured to exercise an option contained in the policy. It 
would seem that the clear import of the policy is to continue in force existing in- 
surance under a live policy, rather than to afford to the insured the right to make 
a new contract for insurance or to revive a policy that is dead. It would seem, 
therefore, that, upon the death of the insured on February 13, within this thirty- 
day period, irrespective of whether he had exercised any of the options contained 
in the policy, if it had possessed any cash value, the policy would have been in 
force for its full face value, subject, of course, to any indebtedness chargeable 
against it. The insurance company could not have forced the insured to accept 
the net cash value of the policy. Certainly therefore the company could not re- 
tain the net cash value and claim, upon the death of the insured within this thirty- 
day period without having made an election to which he was entitled, that the pol- 
icy at the time of his death was of no force whatsoever, and that the beneficiary 
therein would be entitled to nothing. 





1080 The Insurance Law Journal, Vol. 71 [Dec., 1928 


Had the insured, at any time between February 7, when his policy had “lapsed” 
for nonpayment of the premium, and the date of his death on February 13, elected 
to apply the cash value of the policy towards the purchase of extended insurance 
in the full value of the policy, as he could have done under the terms of the pol- 
icy, provided no loan was against the policy, he would have purchased insurance 
which would have extended and continued, not from the date of the election by 
him, but from February 7, the date which terminated the period for which prem- 
iums had been paid. This being true, the insured necessarily had been protected 
by insurance at the full face value of the policy during this period from February 
7 to the date of his election. If the insured had not been so protected, the in- 
surance company, by accepting his money for extended insurance from the date 
when the policy had lapsed on February 7, would have given him nothing for his 
money. Had there been no loan on the policy, it would seem, therefore, that, dur- 
ing this period from February 7 to the date of the death of the insured, even 
though no election had been made by him to purchase with the cash value of the 
policy extended insurance, the policy was in existence for its full value. 

But it is replied that, during this thirty-day period from February 7 to March 
9, during which the defendant claims the policy had lapsed for nonpayment of 
the premium within the grace period, if the insured had undertaken to avail him- 
self of his right under the policy to purchase with the cash value continuing or 
paid-up insurance, he could not have done so, because, the loan having absorbed the 
entire cash value in the policy, there was no cash value available for the purchase of 
continuing or paid-up insurance. This may be true, but it does not necessarily 
follow therefrom that, if a policy without a loan upon it and with a cash value 
available to purchase continuing or paid-up insurance possesses some life as a 
subsisting contract, a policy, with a loan upon it equal to and absorbing the entire 
cash value of the policy and with no cash value available to purchase insurance, 
was absolutely dead, and possessed no life whatever. 

Besides, the policy contains a provision that a “loan may be repaid at any 
time.” Construing this provision most favorably to the insured, as must be done, 
the insured certainly would have a right to repay the loan “at any time” when its 
repayment would operate to give him an advantage under the policy. Certainly 
its repayment at any time, within the thirty-day period from February 7 to March 
9, after the policy had on February 7 lapsed for nonpayment of the premium, and 
during which thirty-day period the insured could, with the cash surrender value, 
if it is not offset by a loan on the policy, purchase continuing or paid-up insurance, 
would give the insured a distinct advantage over the condition in which he finds 
himself with the loan unpaid. With the loan paid, he can, under the terms of 
the policy, with the cash surrender value, purchase continuing insurance for a 
period at the full face value of the policy. With the loan, which is equal to the 
cash surrender value, unpaid, he could purchase no insurance whatsoever. 

If the policy, without a loan upon it is, during this period, not dead, it follows 
that, if the policy, by reason of the existence of a loan upon it equal to the cash 
value of the policy, becomes dead, the death of the policy is due to the existence 
of the unpaid loan. The policy expressly provides that a failure to pay any loan 
upon the policy will not void the policy, where the “total indebtedness to the com- 
pany shall equal or exceed the cash surrender value,” as is the case here, until one 
month after notice to the insured. It does not appear from the evidence that any 
such notice was ever given to the insured. The policy, therefore, cannot be treated 
as void for nonpayment of the indebtedness represented by the loan. 

During the thirty-day period from February 7 to March 9 after the policy had 
on February 7 “lapsed” for nonpayment of premium, the insured, without exercis- 
ing the right to elect to apply the cash value of the policy to repayment of the 
loan, as he had a right to do, had a live and subsisting policy of insurance. He 
had a policy under the terms of which he could, by making an election as provided 
for therein, continue the policy in force at its full face value for a limited period, 
but beyond the thirty-day period expiring March 9, or by a failure to elect within 
this thirty-day period, a policy which would “be continued automatically,” at a re- 
duced amount, as paid-up insurance, until his death. Since the insured on the 
date of his death, the 13th day of February, within this thirty-day period during 
which under the terms of the policy he could elect to continue his insurance, had 
a valid and subsisting contract of insurance, which, by electing to pay the loan, he 
could have continued in force at the face value, the policy, at the time of his 
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death, without his having made this election, should necessarily be valid in some 
amount. If by election, before he died, he could have continued the policy in 
force at its full face value, the policy, which at the date of his death constituted 
a valid and subsisting contract of insurance, should, construing it most favorably 
to the insured, be considered as in force at the time of his death for its full face 
value, subject to any indebtedness lawfully chargeable against it, as the loan and 
the past-due premium. 

The plaintiff, as a matter of law, was entitled to recover under the policy, and 


the trial judge, in passing upon both questions of law and fact, erred in finding for 
the defendant. 


Judgment affirmed. 
Jenkins, P. J., and Bell, J., concur. 
Stephens, J., dissents. 


NATIONAL LIFE & ACCIDENT INS. CO. v. WEAVER. (No. 18654.) 
Court of Appeals of Georgia, Division No. 2 Sept. 15, 1928. 
144 Southeastern Reporter 682. 

1. INSURANCE—NOTICE TO LOCAL SOLICITING AGENT, NOT AU- 
THORIZED TO ALTER CONTRACTS, HELD NOT NOTICE TO AGENT 
AUTHORIZED TO WAIVE PROVISIONS AGAINST PRIOR POLICIES. 
Under life policy prohibiting waiver of provision against prior policies, unless 

notice is given to president or secretary of company, or agent authorized to waive 

condition, and providing that policy contains entire agreement and terms, cannot be 
changed except by written agreement signed by president or secretary, notice to lo- 
cal soliciting agent, agent of company, other than president or secretary, not shown 
to be authorized in behalf of company to alter contracts, is not notice to agent of 
company having authority to waive provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 


2. INSURANCE—EXISTENCE OF PRIOR POLICY IN COMPANY HELD 
INSUFFICIENT NOTICE FOR WAIVER OF CONDITION AGAINST 
PRIOR POLICIES, IN ABSENCE OF KNOWLEDGE BY OFFICERS. 
Under life policy providing that company shall not be presumed to know of 

previous policy unless expressly shown in application, and that issuance of policy 

shall not be deemed waiver of condition against prior policies without indorsement 
of president or secretary, existence of policy in same company on life of insured 
held insufficient notice for waiver of provision against prior policies, in absence of 
knowledge of such fact by president, secretary, or officer authorized to alter con- 
tracts. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 


3. INSURANCE—RECOVERY UNDER LIFE POLICY PROHIBITING 
PRIOR POLICIES HELD UNAUTHORIZED UNDER EVIDENCE 
SHOWING NO WAIVER OF CONDITION OR KNOWLEDGE BY COM- 
PANY OFFICERS. 

In suit by beneficiary against insurer to recover on life policy prohibiting prior 
policies, evidence that policy sued on contained no indorsement of waiver of exis- 
tence of prior policy in same company, that president, secretary, or officer of com- 
pany authorized to alter contract did not have knowledge of existence of prior 
policy, and that fact of its existence did not appear in application, did not authorize 
verdict for beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Error for City Court of Richmond County; J. C. C. Black, Jr., Judge. 

Action by Lucile Weaver against the National Life & Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Reversed. 

Hammond & Kennedy, of Augusta, for plaintiff in error. 

Lon Lamar Fleming and Pierce Bros., all of Augusta, for defendant in error. 


Syllabus Opinion by the Court. 


_ Stepuens, J. [1] 1. Where a life insurance policy provides that, “unless other- 
wise stated in the ‘space for indorsements,’ in a waiver signed by the president or 
secretary, this policy is void if * * * any policy on the life of the insured has 
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been issued by this company and is in force at the date hereof, unless this policy 
contains an indorsement signed by the president or secretary that such prior policy 
may be in force,” there can be no waiver of this provision of the policy by reason 
of the conduct of the company after notice of the existence of a policy in the com- 
pany on the life of the insured at the date of the issuance of the policy, unless the 
notice is given to the president or secretary of the company authorized to waive the 
condition. Where the policy also expressly provides that it contains the entire 
agreement between the company and the insured, and “its terms cannot be changed 
or its conditions varied except by written agreement, signed by the president or 
secretary of the company, [and] no other agent or employee shall have the power 
to make or alter contracts, [or]waive forfeitures,” notice to any agent of the com- 
pany other than the president or the secretary, as a Idcal soliciting agent or manager 
in charge of a local agency, who is not shown to have any authority, in behalf of the 
insurer, to make or alter contracts, is not notice to an agent of the company having 
authority to waive the provisions of the policy. New York Life Insurance Co. v. 
Patten, 151 Ga. 185, 106 S. E. 183; Penn Mutual Life Insurance Co. v. Blount, 165 
Ga. 193, 140 S. E. 496; American National Insurance Co. v. Floyd, 34 Ga. App. 541, 
130 S. E. 531; American National Insurance Co. v. Potts, 35 Ga. App. 32, 132 S. E. 
142. 

[2] 2. Where the policy provides also that “the company shall not be presumed 
or held to know * * * — any previous policy unless such fact * * * shall 
be expressly shown in the application, and the issue of this policy shall not be 
deemed a waiver of this condition,” the mere fact that at the date of the issuance of 
the policy there was in existence in the same company a policy on the life of the 
same insured was, in the absence of knowledge of this fact by the president or 
the secretary, or some officer of the company with authority to alter contracts, in- 
sufficient as notice which would serve as the basis for a waiver by the company of 
the provisions of the policy. Were this otherwise, the provision in the policy which 
voids it by reason of the existence of another policy in the same company upon the 
life of the same insured would be meaningless and a mere nullity. 

[3] 3.°This being a suit by the beneficiary against the insurer to recover under 
the policy for the death of the insured, and, there being on the policy sued on, no 
indorsement of a waiver of the existence at that date of the issuance of the policy, 
of a pre-existing policy in the same company upon the life of the insured, and it 
not appearing that the president or the secretary of the company, or some officer of 
the company with authority to alter contracts, had ever had knowledge of the ex- 
istence of the other policy, and the fact of its existence not appearing in the applica- 
tion, the verdict found for the plaintiff was, under the above rulings, unauthorized. 
See Home Friendly Society v. Berry, 94 Ga. 606, 21 S. E. 583: Life Insurance Co. 
of Virginia v. Fitzgerald, 143 Ga. 725, 85 S. E. 913. 

4. The above rulings being controlling, it is unnecessary to pass upon any of the 
special assignments of error. 


Judgment reversed. 
Jenkins, P. J., and Bell, J., concur. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES V. BREWER. 
Court of Appeals of Kentucky. June 12, 1928. 
Rehearing Denied Oct. 9, 1928. 
9 Southwestern Reporter (2d) 206. 

1. INSURANCE—PRESUMPTION FROM MAILING PROPERLY AD- 
DRESSED LETTER TO INSURED, CONTAINING CONDITION FOR 
REINSTATEMENT ON PAYING PAST-DUE PREMIUM, HELD 
REBUTTED BY PROOF THAT INSURED WAS ILL AND DID NOT 
RECEIVE LETTER. 


In suit on life policy, defended on ground that policy lapsed for nonpayment 
of premium in time, presumption arising from mailing by insurer, after receiving 
premium, of letter, properly addressed and stamped requiring insured to sign 
certificate of good health as condition for reinstatement, is rebutted by proof 
that insured was confined by illness, and could not and did not receive letter. 


(For other cases, see Insurance, Dec. Dig. § 646[4].) 
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2. INSURANCE—CONDITIONS TO REINSTATEMENT OF LAPSED 
POLICY, MAILED TO INSURED AFTER RECEIVING PAST-DUE 
PREMIUM, HELD NOT SHOWN TO HAVE BEEN COMMUNICATED 
TO OR ACCEPTED BY INSURED. 

In suit to recover on life policy, defended on ground that policy lapsed for non- 
payment of premium within time, evidence failing to show letter mailed by insurer, 
requiring certificate of health as condition for reinstatement on payment of pre- 
mium, was properly addressed or stamped, or that return address of insurer was on 
envelope, failed to show that conditions of letter were communicated to or accepted 
by insured, whose premium check, sent after due, was cashed by insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—INSURER NEED NOT ACCEPT PREMIUM AFTER EX- 
PIRATION OF PERIOD OF GRACE, BUT ON ACCEPTANCE MUST 
COMMUNICATE CONDITIONS TO INSURED, AND CANNOT RE- 
TAIN MONEY AND DENY LIABILITY. 

When payment of premium is tendered after period of grace has expired, 
insurer need not accept it, but, when insurer accepts payment, it must bring home 
to insured any conditions it desires to impose, since insurer cannot accept money 
of insured, retain and use it, and at same time deny payment was made, and re- 
pudiate liability under policy. 


(For other cases, see Insurance, Dec. Dig. § 392[9].) 


4. INSURANCE—INSURER MUST COMMUNICATE CONDITIONS FOR 
REINSTATEMENT TO INSURED BEFORE ACCEPTING PAST-DUE 
PREMIUM, AND TAKES RISK OF LIABILITY ACCRUING BEFORE 
NOTICE TO INSURED BY ACCEPTING PREMIUM. 

Insurer, desiring to impose conditions for reinstatement of policy lapsing for 
nonpayment of premiums, should wait to accept money until conditions are com- 
municated to insured and complied with by him, and, if it accepts money in antici- 
pation of insured signing health certificate insurer assumes risk of liability accruing 
before notice of conditions to insured. 

(For other cases, see Insurance, Dec. Dig. § 392[9].) 


5. INSURANCE—RECEIPT OF PREMIUM AFTER DUE HELD UNCON- 
DITIONAL TENDER, UNTIL CONDITIONS FOR REINSTATEMENT 
WERE COMMUNICATED OR ASSENTED TO BY INSURED. ; 
Receipt of payment for past-due premium, unaccompanied by health certificate 

required by insurer for reinstatement, constituted an unconditional tender of pre- 

mium until conditions were assented to by insured, or until he was advised of them 
and given opportunity to accept or reject conditions. 
(For other cases, see insurance, Dec. Dig. § 392[9].) 


9. INSURANCE—AGENT AUTHORIZED TO COLLECT PREMIUMS MAY 
BIND COMPANY BY ACCEPTING PREMIUMS ON LAPSED POLICY. 
Agent with authority to collect premiums on insurance policy has authority to 

bind company in accepting payment of premiums on policy which had lapsed for 

nonpayment. 
(For other cases, see Insurance, Dec. Dig. § 392[1].) 


10. INSURANCE—INSURER, ACCEPTING UNCONDITIONAL TENDER 
OF PREMIUM ON LAPSED POLICY WITHOUT INQUIRING AS TO 
INSURED’S HEALTH, COULD NOT DEFEAT LIABILITY, THOUGH 
INSURED WAS ILL AT TIME OF TENDER. : 

Where premium was tendered unconditionally by insured-on policy that had 
lapsed for nonpayment of premium, insurer, accepting premium without inquiry 
as to insured’s health, could not defeat liability on policy, even though it were 
shown that insured was seriously sick at time of tender. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


ll. INSURANCE—PREMIUM PAYMENT TENDERED AFTER DUE AND 
RETAINED BY INSURER ON CONDITION, HELD BINDING ON 
INSURER, WHERE CONDITION WAS NOT COMMUNICATED OR 
ASSENTED TO BY INSURED. 

Under policy providing for reinstatement of lapsed policy, on production of 
evidence of insurability satisfactory to insurer and payment of overdue premiums, 
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premium payment, tendered after expiration of period of grace, and retained by 
insurer on condition that insured sign certificate of good health, was binding 
on company, where condition annexed to acceptance was not communicated to 
insured or expressly or impliedly assented to. 

(For other cases, see Insurance, Dec. Dig. § 392[9].) 

Appeal from Circuit Court, Christian County. 

Action by Albertine Brewer against the Equitable Life Assurance Society 
of the United States. Judgment for plaintiff, and defendant appeals. Affirmed. 

William Marshall Bullitt, Leo T. Wolford, and Bruce & Bullitt, all of 
Louisville, for appellant. 

S. Y. Trimble, of Hopkinsville, for appellee. 

Wiis, J. The Equitable Life Assurance Society of New York insured Jack 
Brewer in the sum of $2,000, payable, in the event of the death of the insured, 
to his mother, Albertine Brewer. Jack Brewer died on January 12, 1926, and the 
beneficiary instituted this action to recover the full amount of the insurance. 
The policy contained a provision to the effect that failure to pay any premium 
on the date it was due, or within 31 days thereafter, lapsed the contract. The 
society defended on the ground that the policy lapsed on December 22, 1925, for 
nonpayment of the quarterly premium due November 21, 1925, and was not 
reinstated. The beneficiary denied the defense, and averred that the belated 
premium was paid and accepted. The circuit court rendered a judgment for the 
plaintiff for the amount claimed, and the society has prosecuted this appeal. 

The facts material to a decision of the case are not in dispute. Brewer did 
not pay the premium due on November 21, 1925, within the period of grace 
allowed by the contract, but on December 30, 1925, tendered a check in payment 
of that premium. The check was received on December 31, 1925, duly indorsed 
by the cashier of the society in its name, and deposited to its credit in the bank. 
The check was paid and the society used the money, and, indeed, is still using 
it. The cashier testified that, when he received the check and deposited it, he 
mailed to the insured an “escrow receipt,” which provided that the society was 
holding the money subject to certain conditions. He also testified that he wrote 
a letter to the insured, advising him, that the check had been received, but, as 
the grace period had expired, it was a necessary condition to reinstatement of the 
contract that the society be assured of his good health. A form of certificate of 
good health was indorsed for his signature, in order that reinstatement might be 
made. It is not shown that this letter was delivered to, or the contents thereof 
communicated to, the insured. Brewer became ill on or about December 30th, 
and on that date the doctor says he was delirious and remained in the hospital 
until his death. 

[1, 2] If it be assumed from the testimony of the cashier that he mailed the 
letter with the inclosures to Brewer, there is still no proof that Brewer received 
it. Any presumption arising from the mailing of the letter, properly addressed 
and stamped, is rebutted by the uncontradicted proof that Brewer was confined 
by illness, and could not and did not receive the documents. It is not proven, 
however, that the letter was mailed to Brewer’s address, or properly stamped, or 
that the return address of the sender was on the envelope. The cashier further 
testified that he wrote the insured a letter on February 3d, advising him that the 
declaration of health was necessary in order that restoration of the policy might 
be submitted, and, not being received, a check payable to his order for the last 
premium was inclosed. The letter was apparently received by the appellee, as it 
is referred to in a letter of an attorney, who wrote the insurance society on behalf 
of the beneficiary, requesting blanks for proof of claim, stating that the assured 
had died in January. 


[3] The ultimate question involved is whether a premium payment, tendered 
after expiration of the grace period and retained by the insurance company on 
conditions, is binding on the company, when the conditions annexed to the 
acceptance are not communicated to the assured, or assented to by him, either 
expressly or impliedly. The provision of the contract regarding reinstatement of 
a lapsed policy, even if notice thereof be chargeable to the insured, did not 
contain the conditions but merely provided that, if the policy should lapse for 
nonpayment of premium, it could be reinstated upon production of evidence of 
insurability satisfactory to the society and the payment of all overdue premiums. 
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When the payment of the premium was tendered after the grace period had 
expired, the company was not required to accept it; but, when the company did 
accept it, it was incumbent on it to bring home to the insured any conditions it 
desired to impose. The company could not take the money of the assured as a 
payment of the premium, retain and use it, and at the same time deny that a 
payment was made. Citizens’ National Ins. Co. v. Egner, 167 Ky. 478, 180 S. W. 
778. 

[4, 5] The company could not receive and retain the premium, and repudiate 
liability under the policy. It should wait to accept the money until its conditions 
were communicated to the assured and complied with by him. If it accepted the 
money in anticipation of the health certificate, it took the risk of liability accruing 
before notice of the desired conditions was brought home to the assured. When 
the company received the money, unaccompanied by a health certificate, it 
constituted an unconditional tender of the premium. The company might have 
held the check pending performance of the conditions, and no liability could 
have arisen; but acceptance of the money did not carry with it the conditions, 
until those conditions were assented to by the assured, or until he was advised 
of them and given an opportunity to accept or reject them. It is clear in this 
case that the conditions were not communicated to or accepted by the assured. 
Indeed, it is not so claimed. The case of Shea v. Massachusetts Benefit 
Association, 160 Mass. 289, 35 N. E. 855, 39 Am. St. Rep. 475, deals with a similar 
question on facts resembling those here appearing, and the court said: 

“It was not in dispute that the defendant received and kept the money sent 
for this call; and, ordinarily, an acceptance of the money, though it was paid 
after the expiration of the time fixed, implies a waiver of objection growing out 
of the delay. Hodsdon v. Guardian Life Ins. Co., 97 Mass. 144, 93 Am. Dec. 73; 
‘nsurance Co. v. Wolff. 95 U. S. 326 [24 L. Ed. 387]; Phenix Life Ins. Co. wv. 
Raddin, 120 U. S. 183, 196 [7 S. Ct. 500, 30 L. Ed. 644]; Wing v. Harvey, 5 De Gex, 
M. & G. 265, 270. The money was tendered unconditionally; and, if the company 
should retain it without objection, it would be held to assent to the terms of the pay- 
or. One who receives and retains money, which is sent to him to be kept on certain 
terms, must be deemed to assent to those terms, if he keeps the money, unless he 
makes it known to the sender that he will only keep the money on some other 
and different terms; and, if he seeks to establish different terms while keeping 
the money, it rests upon him to make that fact known. If the defendant would 
establish different terms from those upon which the money was sent, it must do 
something to make it known that its acceptance and retention of the money were 
conditional. It could not impose a condition binding upon Shea merely by 
determining in its own mind to do so. A secret vote of the directors that they 
would keep the money, but that the payment should be deemed valid only in case 
Shea was then in good health, would be of no avail. An uncommunicated 
condition is no condition. The company must certainly take some step to inform 
Shea, or his agents, that the money, though retained, would not be held upon the 
terms upon which it was sent. This duty arose from its actual retention of the 
money, which was sent on specified terms. To keep the money and insist on 
different uncommunicated terms would savor of fraud. Good faith required that 
the defendant should not remain passive, but should do something, if it objected 
to the payments being considered unconditional. But then how much was it 
incumbent on the defendant to do? Must it be held to bring notice home to 
Shea, or his agents, or was it duly satisfied by merely posting its communication 
in the mail? There is nothing in the policy, or in the rules of the company 
annexed thereto, or in the by-laws, providing that such an effect shall be given to 
mailing a communication of this character. No fact is stated from which a 
request can be implied or inferred from Shea that the company should com- 
municate such a condition in that way. In the absence of any stipulation in the 
contract between the parties, or in the rules of the company, or of any express 
or implied request on the part of Shea, or his agents, or those acting for him, we 
are acquainted with no rule of law under which he can be held to be bound by the 
defendant’s act of imposing a condition upon its acceptance and retention of the 
money, unless notice of such condition is actually brought home to him, or to 
those acting for him.” 


The same question was considered by the Supreme Court of Iowa in the case 
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of McDonald v. Equitable Life Assurance Society, 185 Iowa, 1008, 169 N. W. 352. 
The policy in that case was issued by the present appellant, and the case is in all 
material respects similar to the one before us. The “escrow receipt” issued in 
that case was on the same form involved in this one. The court said that the 
society, when the money was tendered, rightfully could have refused to accept or 
retain the money, but it did not exercise its option in that respect. It took the 
money, and, while the cashier says it was not accepted as a payment, but was to 
be held conditionally, to be finally accepted, if the insured should satisfy the 
company’s demand for a health certificate, yet the payment had not been 
tendered or made for any such purposes. The condition was one imposed, or 
sought to be imposed, by the company, without any agreement or consent of the 
insured, either express or implied. The court said: 

“The rule of law, as well as of reason, required the company, if it proposed 
to assert a forfeiture of the insurance, to return the money at once to McKee, 
stating the reason for the refusal to accept. Receipt and retention by the insurer 
of an overdue premium is universally held to operate as a waiver of forfeiture for 
the failure to make such payment on time, and the waiver will be effectual here, 
unless this result is to be avoided by the defendant’s evidence that it accepted the 
money only on the conditions named.’ E 

As the evidence was conflicting, the court directed the question to be sub- 
mitted to a jury, but the jury was to be instructed in accordance with the legal 
principle we have enunciated. Cf. Rockwell v. Mutual Life Ins. Co., 20 Wis. 335; 
New York L. Insurance Co. v. Eggleston, 96 U. S. 572, 24 L. Ed. 841; McQuillan 
vy. Mutual Reserve Fund Life Ass’n, 112 Wis. 665, 87 N. W. 1069, 88 N. W. 925, 56 
L. R. A. 233, 88 Am. St. Rep. 986. 

In the case of Gould v. Equitable Life Assurance Soc., 231 N. Y. 208, 131 N. E. 
892, relied upon by the appellant, the insured had been notified of the conditions 
on which the money would be accepted as payment. The fact that the insured 
was notified of the conditions under which the money was being held, and did not 
dissent, distinguishes that case from the cthers on the subject, and renders it 
consistent with the current of authority. In the case of Fidelity Mutual Life Ins. 
Co. v. Price, 117 Ky. 25, 77 S. W. 384, 25 Ky. Law Rep. 1148, the demand for pay- 
ment of the premium note after maturity was not unconditional, but was 
accompanied by a request that insured sign a certificate of health. Cf. Inter- 
southern Life Ins. Co. v. Duff, 184 Ky. 227, 211 S. W. 738. In the case of Crook 
v. New York Life Ins. Co., 112 Md. 268 75 A. 388, the insured was notified of the 
conditions under which the money was held, and of the fact that the policy would 
not be reinstated until the health certificate was furnished. 

[6-8] We apprehend that the authorities are in accord on this subject, and we 
are convinced that the principle upon which they rest is sound. It comports with 
fundamental notions of justice, which prevents any person from being bound by 
uncommunicated terms or conditions without his consent. It imposes no hard- 
ship, as the rule of law may be readily observed, and, if one accepts a payment 
tendered unconditionally, he will be bound by it as tendered, until the conditions, 
if any, which he seeks to impose, are assented to by the other interested party. 
Such assent may be inferred, as any other relevant fact, from the silence of the 
other party after learning of the conditions, when it becomes his duty to act. 

[9] It is further argued that the cashier had no authority to bind the company 
after the policy had lapsed for nonpayment of the premium due. The policy 
contained a provision that agents were not authorized to reinstate the policy, or 
to extend the time of payment of any premium or installment thereof; but it is the 
general rule, fully supported by our decisions, that an agent with authority to 
collect premiums has authority to bind the company in the matter here involved. 
In Continental Ins. Co. v. Turner, 222 Ky. 608, 1 S. W. (2d) 1063, this court 
reviewed the relevant authorities, announced the rule prevailing almost universally, 
and restated the law of this state upon the question. Cf Union Mut. Life 
Insurance Co. v. Wilkinson, 13 Wall. 222, 20 L. Ed. 617; Johnson v. A&tna 
Insurance Co., 123 Ga. 404, 51 S. E. 339, 107 Am. St. Rep. 92; Viele v. Germania 
Ins. Co., 26 Iowa, 9, 96 Am. Dec. 83; Lamberton v. Connecticut F. Ins. Co., 39 
Minn. 129, 39 N. W. 76,1 L. R. A. 222; Glens Falls Ins. Co. v. Elliott, 223 Ky. 206, 
3 S. W. (2d) 219. 

{10, 11] It is finally argued that the company was-not bound by its conduct 
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in accepting the premium on uncommunicated conditions, because the insured was 
not in good health when the tender of the premium was made. It must be 
assumed from the record that the society knew nothing of the health of the 
insured on December 30th, when he mailed his check to it; but, under tht 
circumstances arising, his cordition of health became immaterial. The premium 
was tendered unconditionally, and without any representations whatever. It was 
inclosed in an envelope without any accompanying communication, and the 
company accepted it without inquiry as to his health. It was not required to 
accept it; but, having done so, it could not defeat liability on the policy, even if 
it had been shown that the assured was seriously sick at the time. The evidence 
is not, clear as to the condition of the insured when the check was sent. 
It may be inferred from the evidence that his illness was upon him. If the 
company desired to know the condition of his health before accepting the mon- 
ey, it had it in its power to ascertain the facts. Indeed, that is the very purpose 
of requiring a health certificate to accompany the payment of a belated prem- 
ium. It would be a harsh and unfair rule to hold that acceptance of the 
premium without the health certificate reinstated the policy, but that it lapsed 
nevertheless, if it turned out the insured was not in good health when the 
premium was paid. If the company had declined to accept the money tendered, 
the insured could not have forced its acceptance, even though in good health. 
So the company could not accept the money without the health certificate, and 
then repudiate its liability, if it turned out that the assured was not in good health. 
It took the risk of conditions which it could, but did not, avoid by the use of the 
means within its power. 

Our consideration of the case brings us to the conclusion reached by the 
circuit court. 

The judgment is affirmed. 

MODERN ORDER OF PRAETORIANS v. GRIFFIN. (No. 27109.) 
Supreme Court of Mississippi, Division A. May 14, 1928. 
Suggestion of Error Overruled Oct. 1, 1928, 
118 Southern Reporter 175. 
(Syllabus by the Court.) 
INSURANCE—INSURER’S RECORDER, TELLING INSURED IN DE- 

FAULT IT WOULD BE SATISFACTORY TO PAY ASSESSMENT FOL- 

LOWING WEEK, DID NOT WAIVE OTHER REQUIREMENTS FOR 

REINSTATEMENT. 

Where local recorder of lodge which had issued policy of life insurance told 
insured, who had then been in default for more than ten days, that it would be 
satisfactory for insured to pay assessment on following week, he did not waive other 
requirements for reinstatement, especially where there was no general custom of 
defendant to acquiesce in such agreements by its local recorder, and, where insured 
died before paying assessment, and beneficiary tendered amount of assessments 
during following week, beneficiary could not recover on policy. 

(For other cases, see Insurance, Dec. Dig. § 763.) 


Appeal from Circuit Court, Clarke County; J. D. Fatheree, Judge. 

Action by Mrs. Kate Griffin against the Modern Order of Pretorians. From 
a judgment for plaintiff, defendant appeals. Reversed and rendered. 

Watkins, Watkins & Eager, of Jackson, for appellant. 

H. F. Case, of Quitman, and Morse & Bryan, of Jackson, for appellee. 

Situ, C. J. The appellant is a fraternal order conducted on the lodge system, 
and issues policies of insurance on the lives of its members. Willie Griffin was a 
member of the appellant’s Meridian Lodge, and received from the appellant a policy 
of insurance on his life. Griffin died, and, the appellant having declined to pay the 
amount of his policy to his wife, the beneficiary therein, she sued the appellant 
wget and, from a judgment in her favor, the appellant has brought the case to 
this court. 

The appellant’s contention is that the court below should have directed a verdict 
in its favor, for the reason that the policy was not in force at the time of Griffin’s 
death, because of his failure to pay several of the monthly assessments due thereon. 

The evidence, in substance, is that Griffin failed to pay his assessments for 
March, April, and May, 1926. On May 28, 1926, the appellant’s general president 
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and secretary advised Griffin by letter that he had failed to pay his dues for May, 
and could be reinstated by the payment of his dues for May and June. Immediately 
after Griffin’s death, which occurred on June 12, 1926, the appellee tendered to the 
appellant, and it declined to accept, the amount of Griffin’s assessments for May and 
June. The recorder of the local lodge testified that his instructions were to collect 
assessments for each month between the 10th and 20th days thereof, but that he 
sometimes collected assessments after the 20th of the month without objection from 
the home office. His official receipt book was introduced in evidence, the stubs of 
which showed five instances in which he had collected assessments after the 20th of 
the month. These collections ranged form the 21st to the 28th of the month in which 
they should have been made. 

Griffin was accidentally killed on Friday. On the Sunday before he met the 
focal recorder at church, and told him that he intended to pay his assessments 
“next week,” to which the recorder replied, “All right.” 

Section 20 of the constitution of the order to which its policies are subject, pro- 
vides that: 

“All dues shall be payable for each month on or before the first day thereof, 
and must be paid not later than the 20th. * * * Members failing to pay dues on 
time in accordance herewith shall lapse immediately without notice, and all rights, 
privileges, and benefits shall cease at once, except as to any paid-up and extended 
values to which they may be entitled as hereinafter provided.” 

Section 2, article 26, provides that: 

“Any member whose dues shall not be paid as herein provided shall immediately 
lapse.” 

The article then provides how lapsed members may be reinstated, and section 7 
provides that: 


“The order shall not be liable, in any manner, upon the certificate of a member 
when lapsed or suspended.” 


Section 1, art. 27, forbids the altering of its contracts with its members in any 
way by certain of its officers, including the officers of its local lodges. 


The appellee’s contentions are: (1) That the appellant is estopped from claim- 
ing that Griffin was in arrears other than for the month of May, because of its letter 
of May 28th to him advising him that he had failed to pay his May dues, and could 
be reinstated by the payment of his dues for May and June; (2) that the recorder 
of the local lodge agreed that Griffin might pay his dues “next week,” and that 
Griffin died before the week ended and therefore was not in default; (3) that the 
local recorder was accustomed to accept dues without objection from the appellant 
after the 20th day of the month, and therefore Griffin had a reasonable time after 
the 20th of May in which to pay his dues for that month, which reasonable time had 
not elapsed when he died; and (4) that Griffin’s dues for May and June were tend- 
ered to the appellant immediately after Griffin’s death, and before the expiration of 
the time in which he had to pay the same by reason of his agreement with the local 
recorder, and the recorder’s custom of collecting dues after the 20th of the month. 

We will leave out of view the provision of the appellant’s constitution prohibit- 
ing the officers of its local lodges from dealing with members of the appellant’s 
order other than as provided in its constitution and by-laws, and also the failure of 
Griffin to pay his assessments for March and April. 

When Griffin told the local recorder that he would pay his dues “next week,” 
he was then in default, and had been for more than ten days, on his May dues, so 
that his delinquency was not caused by any act of the recorder; and the statement 
of the recorder to him that to pay his dues “next week” would be “all right” can- 
not be held to have been intended by him, or to have been understood by Griffin, to 
be a waiver of the appellant’s other requirements for reinstatement. Moreover, the 
local recorder was not authorized to make such an agreement by the appellant’s 
constitution or by-laws, or by the policy issued by it to Griffin, and no general cus- 
tom of the appellant to acquiesce in such agreements by its local recorder, on which 
Griffin had the right to, and did rely, was proven. 

It is true that, “where the insurer, by custom and course of dealing with the 
insured in receiving, without objection, premiums or assessments past due, has led 
him to believe that he is entitled to a reasonable time for the payment of -premiums 
or assessments after they mature, the insurer cannot claim a forfeiture for failure to 
pay premiums or assessments on the day they become due; and this is true whether 
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the tender of past due premiums is made before or after the death of the insured.” 
5 Cooley’s Briefs on Insurance (2d Ed.) p. 4383. The ground on which this rule 
rests is that the insured has been misled by such custom, or specific dealings with 
him, into delaying payment of his premiums or assessments to a day later than that 
fixed therefor. 5 Cooley’s Briefs on Insurance (2d Ed.) p. 4389. This rule cannot 
be here invoked, for the reason that the appellee failed to prove either such a cus- 
tom on the part of the appellant or specific dealings of such character by it with 
Griffin, on which Griffin relied in delaying the payment of his May assessment. 

The appellant’s request for a directed verdict should have been granted. 

Reversed, and judgment here for the appellant. 


DIETRICH v. NATIONAL CAMP, PATRIOTIC ORDER OF AMERICA. 
Circuit Court of New Jersey, Camden County. April 21, 1928. 
142 Atlantic Reporter 77 
1. INSURANCE—CONTRACT BETWEEN NATIONAL AND LOCAL OR- 

GANIZATION HELD FOR BENEFIT OF MEMBERS AND BENEFIC- 

IARIES, AND COULD BE SUED ON BY ADMINISTRATOR, OF DE- 

CEASED MEMBER (3 COMP. ST. 1910, p. 405¢). 

Contract between national benefit corporation and subordinate organization for 
payment of funeral benefits held for benefit of member, and for those to whom 
benefit was payable after death of member, under P. L. 1903, p. 541 (3 Comp. St. 
1910, p. 4059), and suit to recover benefits could be brought by administrator of the 
estate of deceased member. 

(For other cases, see Insurance, Dec. Dig. § 813.) 


2. INSURANCE—PAYMENT BY NATIONAL BENEFIT SOCIETY TO 
TREASURER OF LOCAL CAMP HELD NOT PAYMENT TO BENEFI- 
CIARY OF DECEASED MEMBER. 

Under laws of benefit corporation providing that national treasurer shall draw 
check for amount of benefit in favor of treasurer of deceased member’s camp, who 
shall pay it to widow, executors, administrators, or assignees, treasurer of local 
camp was agent of national corporation for transmission of check, and payment to 
local treasurer was not payment to beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 798.) 


3. INSURANCE—BENEFIT CORPORATION’S LAW REQUIRING ARBI- 
TRATION OF REJECTED CLAIM HELD NOT APPLICABLE WHERE 
CLAIM WAS ALLOWED AND CHECK DRAWN THEREFOR. 

Where claim for benefits was allowed and check drawn by national benefit cor- 
poration, laws of corporation requiring settlement of claim by arbitration, in case 
claim is rejected by executive committee, was not applicable. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 


Action at law by Levi B. Dietrich, administrator of the estate of Mary A. 
Dietrich, deceased, against the National Camp, Patriotic Order of America, a cor- 
poration. On defendant’s motion for nonsuit. Motion denied. 

Joseph C. Haines, of Camden, for plaintiff. 

Waddington & Mathews and Frank A. Mathews, Jr., both of Camden, for de- 
fendant. 

Donces, J. This case was tried some months ago with a jury, and a motion ta 
nonsuit was held to afford counsel opportunity for investigation and more exhaus- 
tive argument than was possible at the time of trial. Briefs and oral argument have 
been submitted, so that the matter is now ready for disposition by me. 

The facts are that Mary A. Dietrich was a member of Camp No. 98, Patriotic 
Order of America, a subordinate organization of the defendant. She died on June 
10, 1917. She was enrolled in the funeral benefit fund of the defendant. This fund 
was maintained to pay funeral benefits upon the death of members or subordinate 
camps who were in good standing in the subordinate camp and who were enrolled 
in the funeral fund, for which certain sums were payable monthly to the defendant. 
As stated, the decedent, Mary A. Dietrich, died on June 10, 1917, and there is testi- 
mony from which it can be found that she was in good standing at the time of her 
death. On July 21, 1917, a check was issued by the defendant, after proof of death 
in accordance with its laws, in payment of the amount of the benefit payable upon 
the death of said member, which check was sent to the treasurer of the deceased 
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member’s camp. The check was never turned over to plaintiff. Summons in this 
case issued June 29, 1923, more than six years after the death of said member, but 
less — six years after the time of issuing said check in payment of the funeral 
benefit. 

Defendant raises three grounds for nonsuit: First, that it does not appear that 
plaintiff has a right to bring the suit; second, plaintiff has shown no breach of the 
contract on the part of the defendant; and third, that the action is barred by the 
statute of limitations. 

[1] 1, I am of the opinion that this suit may be maintained by the plaintiff. 
If the contract is one between the National Camp and the subordinate camp, it is 
clearly for the benefit of the member and for those to whom the benefit is payable 
after the death of a member. Pamph. L. 1903, p. 541; Comp. Stat. p. 4059. 

2. The second ground involves a question of whether payment to the treasurer 
of the local camp is payment of the amount due to the “widow, executors, admin- 
istrators, assignees, or legatees of the deceased.” Section 1, art. 6, of the laws of 
the funeral benefit fund (Exhibit P2) provides that— 

“Upon the death of a member enrolled in this fund the secretary of the camp 
to which the deceased belonged shall forward to the National Secretary proofs of 
said death, on the forms prescribed by the National Executive Committee. Said 
forms will be furnished on application. 

“Upon receipt of which, the National Secretary shall draw an order upon the 
National Treasurer for the amount of the benefit in favor of the treasurer of the 
deceased member’s camp, who shall pay it to the widow, executors, administrators, 
assignees or legatees of the deceased, and this money shall not be subject to the debts 
of the deceased, except by assignment.” 

[2] The defendant alleges that its duty was performed when the check was sent 
to the treasurer of the deceased member’s camp. I am of the opinion, however, 
that the defendant designated the treasurer of the subordinate camp as its agent for 
the transmission of the check, and that payment to such treasurer is not payment to 
the beneficiary. It appears that the member had no control over the designated 
officer, nor does it appear that the subordinate camp had any control over the 
check except that if the subordinate camp advanced any money on account of the 
claim for necessary expenses, it might be reimbursed upon receipt of the benefit 
check. In this situation, I think the treasurer of the local camp was the agent of 
the defendant, and its duty did not cease when it sent the check to such treasurer, 
whose duty by the law is to pay it to the person entitled to it. 

[3] It is also asserted that the plaintiff is not entitled to recover, because section 
3 of article 6 provides: 

“In case any claim is rejected by the executive committee, and the camp claiming 
the same desires to appeal, it shall be settled by arbitration,” and so on. 

This section does not apply, because it does not appear that the claim has been 
rejected and the camp of which the decedent was a member has made any appeal. 
The contrary appears, namely, that the claim was allowed and a check drawn to pay 
it, and upon failure of such payment, the suit was brought. This section therefore 
appears to me to be not operative in this case. 

[4] 3. Defendant pleaded the statute of limitations, and asserts that the statute 
operates from the date of death. I think that section 10 of the statute (Comp. Stat. 
p. 3167) governs this case. This section provides that, where there is an acknow- 
ledgement or promise in writing signed by the party chargeable thereby within six 
years, the operation of the statute is suspended. The laws governing this fund, pro- 
mulgated by the defendant, provide that the National Secretary shall draw an order 
upon the National Treasurer and shall forward it as above stated. The drawing 
of the check seems to me to operate as an acknowledgment by the defendant. It is 
the method prescribed by the laws, and must be taken to be in pursuance of due 
authority. I conclude, therefore, that, if the cause of action arose at the death of 
Mrs. Dietrich, the suit is brought within six years from the time when the statute 
began to run, namely, within six years from the time when there was a written ac- 
knowledgement by the defendant of its liability. 

I conclude, therefore, that the motion for nonsuit should be denied. 
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KILLIAN et al. v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Special Term, Cayuga County. August 28, 1928. 
220 New York Supplement 725. 

(Syllabus by the Court.) 

INSURANCE—INSURER HELD NOT ENTITLED TO SUMMARY JUDG- 
MENT IN ACTION BROUGHT MORE THAN TWO YEARS AFTER 
ISSUANCE OF POLICY CONTAINING INCONTESTABLE CLAUSE 
(CIVIL PRACTICE RULE 113). 

Under Civil Practice Rules, rule 113, summary judgment will not be granted 
on motion of defendant in an action brought and answer filed more than two 
years after the issuance of a policy of insurance containing an incontestable 
clause, where, within the two years, the insured died, proof of claim was filed, 
and the claim rejected by the insurer, on the ground that the insured had been 
guilty of fraud in obtaining the insurance. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Action by Catherine .Killian and others against Metropolitan Life Insurance 
Company. On motion at Wayne County Special Term April 7, 1928, for appoint- 
ment of guardian ad litem, severing action, and for summary judgment. Motion 
for summary judgment and severance denied, and that for appointment of 
guardian ad litem granted. 

John J. Finn, of New York City, for the motion. 

Richard C. S. Drummond, of Auburn, opposed. 


RopENBECK, J. The weight of authority seems to favor the proposition that 
the “incontestable” clause, in a policy of insurance, ‘means that the insurer 
shall raise any question about the insurance, within the contestable period, by 
suit or answer. There is nothing of that sort, necessarily, involved in the 
language employed, and that meaning should not be imported into it, contrary 
to the common-law and equitable rights of the insurer. This construction involves 
judicial legislation, or contractual creation. The language should be given its 
ordinary meaning, and not one which conflicts with rights or remedies that 
would legally arise from certain conduct of the parties. The language does not 
say what the insurer shall or shall not do within the two years, and it is left to 
its usual common-law and equitable resources. These rights and remedies should 
be given their normal application and effect. To say that a policy shall not be 
contestable after two years does not imply that any rights or remedies existing 
within the two years shall be thereby lost, or even affected. These rights and 
remedies still continue, and should be given their true legal value. 


The contract says that the insurer shall not contest the policy after two 
years, but the prevailing construction says that within the two years it shall 
be of no avail to refuse to accept further premiums and to return those paid, 
or to reject a claim filed, but that the company must sue to rescind, if the 
insured be living, or answer, if suit by the beneficiary is brought. It relieves 
the insured from the necessity of enforcing the rejected policy, and the 
beneficiary of suing to collect a rejected claim, within the two years, and wipes 
out all rights and remedies of the insurer, except to sue or answer within the 
two-year period. If the insurer refuses to carry out the policy, within the 
two years, for fraud by the insured, the latter may stand idle, until the 
cxpiration of two years, and then the insurer will be helpless to defend, and 
if the insured dies, and the claim is rejected, the beneficiary may delay suit, 
during the two-year period, and again the right of the insurer to contest is gone, 
or, if the beneficiary sues within the two years, and the insurer does not answer 
within that time, the insurer is out of court. And all this may occur to the 
insurer, although, within the two years, it has repudiated the contract, and 
offered to refund the premiums, or has rejected a claim filed. 


_ It would seem as though the language of the incontestable clause was not 
intended to interfere with the course of the law, except to say that, after two 
years, unless there was a question or contest before that time, there shall be no 
question or contest raised about the policy; that is, as the ordinary man would 
understand the language, he would assume that when the company, within the 
two years, repudiated the policy for fraud, it had raised a contest, and likewise 
the beneficiary would so understand, when the claim for insurance is rejected. 
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The rights of the insured and beneficiary were not intended to be enlarged during 
the two-year period, and should not be, and the rights and remedies of the 
insurer were not intended to be interfered with, except to cut off any question 
after the two-year period, unless it was raised before that time expired. The 
common-law and equitable rights and remedies of the parties remain during the 
two-year period, just as formerly, to be insisted upon and determined, as 
formerly, but, unless they have been resorted to previously, it is too late after 
the policy has run tw6 years. 

When the insured dies, as in this case, within the two years, and a claim 
for the insurance is rejected, new rights and remedies arise. The risk of 
insurance is at an end, and there is nothing to rescind. The contingency, upon 
which payment was predicated, has occurred. The right to be protected by the 
payment of premium was changed, by death, into a right to payment, upon 
presentation of proper proofs of death. There was nothing for the insurer to do, 
in this case, until a claim was presented, and, when this was rejected, a suit to 
collect the insurance was the normal remedy. The insurer, by rejécting the 
claim, had fixed its rights, and had contested the policy, in a most effective 
manner. The right to repudiate the policy and return the premiums, or to sue 
to rescind it, while effective during the life of the insured, was superseded by 
the death of the insured, and new rights and remedies intervened. The 
company was required to adjust its action to conform to the new situation. 
When the insurer, as in this case, rejected the claim for the insurance, it did 
exactly what the law allowed it to do, and it had the right to expect that, when- 
ever suit was brought, it could set up its rejection and endeavor to justify it, in 
the usual course of legal proceedings. The beneficiary could gain nothing by 
delaying suit until after the two-year period, as certain rights of the insurer had 
become fixed, and could not be wiped out, except by a strange and strained con- 
struction of the incontestable clause. It is not for the courts to say that this 
contest shall be raised by suit alone, or by answer, if the Legislature or the 
contract have not so specified;-but the law should protect the parties in all the 
rights and remedies existing during the two-year period, shutting the insurer 
off from any question or contest, after two years, if it has not raised a question 
or contest, during the two years, in the way that it was, formerly, legally done 
before the insertion of the clause in question. 

There are authorities against the views above expressed (Humpston v. State 
Mutual Life Assurance Co. of Worcester, Mass., 148 Tenn. 439, 256 S. W. 438, 
31 A. L. R. 78; Missouri State Life Ins. Co. v. Cranford, 161 Ark. 602, 257 S. W. 
66, 31 A. L. R. 93; Ebner v. Ohio State Life Ins. Co., 69 Ind. App. 32, 121 N. E. 
315; Lavelle v. Metropolitan Life Ins. Co., 209 Mo. App. 330, 238 S. W. 504; 
Reliance Life Ins. Co. v. Thayer, 84 Okl. 238, 203 P. 190; Hardy v. Pheenix Mut. 
Life Ins. Co., 180 N. C. 180, Pe S. E. 166: see Mutual Life Ins. Co. of New York 
v. Hurni Packing, 263 U. 167,,.44°S. Ct. 90. 68:1, Bd: 235,31 Ax 3. 2. = 
Powell v. Mutual Life Ins. O. of New York, 313 Ill. 161, 144 N. eS 825, 36 A. i 
1239, 1245; Northwestern Mut. Life Ins. Co. v. Pickering [C. C. A.] 293 F ‘06: 
Indiana Nat. Life Ins. Co. v. McGinnis, 180 Ind. 9, 101 N. E. 289, ie R. A. 
~ S.] 192: New York Life Ins. Co. v. Adams [Ind. App.] 145 N. E. 499; Repala 

John Hancock Mut. Life Ins. Co., 229 Mich. 463, 201 N. W. 465; Ramsey v. 
Old Colony Life Ins. Co., 227 or 592, 131 N. E. 108; American Trust Co. v. 
Life Ins. Co. of Virginia, 173 N. C. 558, 92 S. E. 706; Mutual Life Ins. Co. of 
New York v. Buford, 61 Ok. 158, 160 P. 928; Thistle v. Equitable Life Assur. 
Soc. of United States, 149 Tenn. 667, 261 S. W. 667); but there are authorities, 
more or less in point, supporting them, which latter seem to contain the better 
reason (Jefferson Standard Life Ins. Co. v. Smith, 157 Ark. 499, 248 S. W. 
897; Bankers’ Reserve Life Co. v. Omberson, 123 Minn. 285, 143 N. W. 735, 48 
L. R. A. [N. S.] 265; Mutual Life Ins. Co. of New York v. Stevens, 157 Minn. 
253, 195 N. W. 913: Indianapolis Life Ins. Co. v. Aaron, 158 Minn. 359, 197 N. W. 
757, 31 A. L. R. 100; Feierman yv. Eureka Life Ins. Co. of Baltimore, Md., 279 
Pa. 507, 124 A. 171, 32 A. L. R. 646; Markowitz v. Metropolitan Life Ins. Co., 122 
Misc. Rep. 675, 203 N. Y. S. 534; McDonnell v. Mutual Life Ins. Co. of New 
York, 131 App. Div. 643, 116 N. Y. S. 35; Fink v. Fink, 171 N. Y. 616, or N. E. 
506; McCormack y. Security Mut. Life Ins. Co. 220 N. Y. 447, 116 N. E. 74; 
Piasecki v. Metropolitan Life Ins. Co., 243 N. Y. 637, 154 N. E. 637: Eichwedel v. 
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Metropolitan Life Ins. Co., 216 Mo. App. 452, 270 S. W. 415; Mutual Life Ins. 
Co. of New York v. Rose [D. C.] 294 F. 122: Stiegler v. Eureka Life Ins. Co. 
of Baltimore, 146 Md. 629, 127 A. 397). 

The motion for summary judgment and for severance is denied, and that 
for the appointment of a guardian ad litem is granted, without costs to any 
party. 

So ordered. 


WILLS v. NATIONAL LIFE & ACCIDENT INS. CO. 
Court of Appeals of Ohio, Cuyahoga County. June 25, 1928. 
162 Northeastern Reporter 822 
(Syllabus by the Court.) 

1. INSURANCE—CONDITIONS IN LIFE POLICY MUST BE COMPLIED 
WITH BEFORE THERE CAN BE RECOVERY ON POLICY. 

Conditions expressed in a policy of life insurance must be complied with before 
there can be a recovery on the policy. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

2. INSURANCE—INSURED’S STATEMENTS IN APPLICATION, MADE 
PART OF POLICY AS TO SOUND HEALTH, WILL AVOID RECOV- 
ERY WHERE INSURED WAS SUFFERING FROM PULMONARY 
TUBERCULOSIS, CAUSING DEATH, OF WHICH INSURER DID NOT 
KNOW. 

In an action by the beneficiary to recover on a life insurance policy, state- 
ments made by the insured in his application, which becomes part of the policy, 
that he was in sound health, will avoid recovery on policy, when in fact insured 
‘was at that time suffering from pulmonary tuberculosis, from which he subse- 
quently died, and of which disease insurer did not know until death of insured. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 


Action by Ida Cooper against the National Life & Accident Insurance Com- 
pany, revived in name of J. Walter Wills, Sr., administrator of the estate of 
Ida Cooper, deceased. Judgment for defendant, and plaintiff brings error. 
Affirmed—I[By Editorial Staff.] 

Chester K. Gillespie, of Cleveland, for plaintiff in error. 

Dustin, McKeehan, Merrick, Arter & Stewart, of Cleveland, for defendant 
in error. 

SuLuivan, P. J. This was an error proceeding wherein one Ida Cooper 
sought to recover against the National Life & Accident Insurance Company on 
two policies of insurance issued to her on the life of one Roosevelt Shelby, and 
subsequently, upon her decease, the action was revived in the name of J. Walter 
Wills, Sr., administrator of the estate of Ida Cooper. The court below pro- 
nounced judgment on the verdict of the jury, after the submission of the case, 
under proper instructions of the court, and it is sought to reverse the finding 
on the ground that there is no liability because the insured was not in sound 
health at and prior to the time of the issuance of both of the policies. 

The provisions of the policy governing the issue are as follows: 

“No obligation is assumed by the company prior to the date hereof, nor 
unless on said date the insured is alive and in sound health. Should the proposed 
insured not be alive or not be in sound health on the date hereof any amount 
paid to the company as premiums hereon shall be returned.” 

“No liability is assumed by the company prior to the date hereof, nor unless 
on said date and delivery of this policy the first payment has been legally made 
and the applicant is then in sound health.” . 


There is credible evidence appearing in the record that the decedent, Roose- 
velt Shelby, the insured, prior to August 30, 1926, and November 1, 1926, the 
date of the issuance of the policy, was afflicted with pulmonary tuberculosis. 
An investigation by the public health bureau of the city of Cleveland, made 
December 17, 1826, resulting in the discovery of this condition, because of the 
Symptoms and actual condition of the patient existing at the time of the 
investigation. Subsequent to this investigation, to wit, January 17, 1927, a period 
of about 4%4 months after the issuance of the first policy, and a period of 2% 
months after the issuance of the second policy, upon the life of decedent, he was 
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taken to the Cleveland City Hospital and admitted to the tuberculosis depart- 
ment of this institution. 

It is clear from the record that at this time the disease was in an advanced 
stage, and that it had existed at least for a period of about one year. 

On March 3, 1927, the patient died in the hospital of pulmonary tuberculosis. 
The insurance company, upon ascertaining the facts, made a tender back of the 
premiums paid, but the same were refused, and, in the pleadings and at the trial, 
the company admitted the issuance of the policies, the death of the insured, and 
the payment of the premiums, and this status left as the issue the question 
whether the insured was in sound health at the time of the issuance of the policies. 

Bearing upon this contention, the record shows that the public health bureau 
of the city of Cleveland, the medical director of the institution, and another 
physician connected with the tuberculosis department of the City Hospital testi- 
fied, and from an examination of the testimony it is clear and conclusive that 
the burden of proof resting upon the insurance company is sustained, but it is 
urged that the testimony was incompetent and therefore inadmissible because 
under the statutes of Ohio, and the authorities laid down by the courts, the 
communications were privileged. 

Assuming, for the purpose of argument only, that the testimony of the 
physicians is based on privileged communications, we look to the record for 
other sources of information as to whether the insured was in sound health, at 
and about the time of the issuance of the policies, and we find the following 
excerpt from the testimony of the public health nurse: 

“* * * T am a public health nurse, employed by the public health bureau 
of the city of Cleveland. In December, 1926, we were advised that Roosevelt 
Shelby, living on East Twenty-Eighth street, was suffering from tuberculosis. 
On December 17, 1926, I went to investigate the case. Roosevelt Shelby stated 
to me at that time that he had been ill 8 months and unable to work for the past 
6 months; that he was under the care of Dr. E. J. Gunn for about 6 months 
prior to the Saturday before my visit; anad that he had more recently called 
in Dr. Rucker. He had very heavy night sweats, constant coughing and 
expectoration. He wanted to return to Mississippi, but was undecided .on 
account of his condition. He stated his brother died of tuberculosis several 
years ago, and his sister, Ida Cooper, with whom he was living, died 2 months 
ago with tuberculosis. I left tuberculosis literature in the home. He was 
living with his sister, Ida Cooper, and her family. On the advice of the health 
department, Roosevelt Shelby was sent to the City Hospital.” 

In the absence of any testimony of a substantial nature in the record, 
discrediting this evidence of the public health nurse, we are justified in saying, 
that, without the strict medical testimony, there is sufficient evidence of a 
credible nature to support the verdict of the jury. 

A reviewing court cannot disturb the verdict if there is credible evidence to 
support it. The reversal can only be had as a matter of law. The opinion 
of the reviewing court, as judges, may be different from that of the jury, but 
even then the verdict cannot be disturbed if there is credible evidence upon all 
the essential points; and the only material point here, from the pleadings, is 
the question of sound health. 

We are bound to follow the authorities, of which there are many, and 
among which are the following: 

A mere difference of opinion of the court with the jury will not justify 
setting aside the verdict. Remington v. Harrington, 8 Ohio, 507. 

“Whenever, from conflicting evidence of the same witness or of different 
witnesses, it becomes necessary to weigh such conflicting evidence to determine 
wherein the probable truth lies, or from a. combination of circumstances deter- 
mine an ultimate fact upon the determination of which different minds might 
reasonably arrive at different conclusions, it is the province of the jury to 
perform that function. It is reversible error for the court to invade that 
province of the jury.” Painesville Utopia Theatre Co. v. Lautermilch, 118 Ohio 
St. 167, 160 N. E. 683. 


[3, 4] Keeping these authorities in mind, and confining ourselves to the 
testimony of the public health nurse, it is our judgment that, in the absence 
of contrary testimony the verdict could not be reversed upon the weight of the 
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evidence, under the rules of law above stated. But when it becomes necessary to 
examine the medical testimony given by the medical director and the physician 
connected with the tubercular department in order to ascertain whether under 
the statute and the authorities the communications were privileged. As to the 
testimony of the public health nurse we think there can be no question, 
because she is not a physician, and is not named in the statute relating to 
privileged communications, and, while there are some authorities which hold 
that, even as to a nurse, the communication is privileged, yet we find upon 
examination of the cases cited that the reason for the holdings can be attributed 
to the provisions of the local statute, and consequently those authorities are not 
applicable in a state where a nurse is not included among those named in the 
statute defining privileged communications. 

We think the ruling in Cassidy v. Cincinnati Traction Co., 21 Ohio N. P. 
(N. S.) 125, is good law in Ohio and applicable to the case at bar. We quote 
from that case as follows: 

“Statutory provision for the maintenance and control of a free public 
hospital by a municipality, with authority in the director of public safety to 
provide rules and regulations for its government, and a rule requiring the 
receiving physician to make a written report of each case with his diagnosis, 
renders such a report a public document or record, and therefore admissible 
in evidence.” 


This authority is supported in Sprang v. Doench, 24 Ohio Law R. 188. In 
that case the record of the Cincinnati General Hospital as to the condition of 
patients, as determined by the physician was held admissible. 


[1, 2] In the case at bar, the question of constructive fraud is at least an 
element. While the applications for the insurance policies are not in evidence, 
yet the record discloses that the insured had knowledge at the time of the issu- 
ance of the policies of his condition, and it must be presumed that he had knowl- 
edge of the clauses voiding the policies in case his health was not sound. 
However, it is not important that he had this knowledge. The determinative 
question is the fact itself, as was laid down in Metropolitan Life Ins. Co. v. 
Feczko, 26 Ohio App. 287, 290, 159 N. E. 486, 487, in an opinion rendered by this 
court, from which we copy the following: 


“It is true, the application becomes a part of the policy, but the policy 
expresses some conditions, and unless those conditions are complied with the law 
is, and always has been, that there can be no recovery upon the policy of 
insurance. In other words, the statements made in an insurance policy, if not 
true, are conditions which defeat the going into effect of the policy, or, in other 
words, make it absolutely void, and the authorities hold, without any exception, 
I think, that the policy is canceled even though the party makes those statements 
innocently. It is not a question as to whether he knew it or not. The question 
is that, if the fact existed and was not communicated to the insurance company, 
the policy would be void at the option of the insurance company. 

“Now in this case as soon as this man died and a demand was made for the 
payment of the policy, the insurance company upon learning these facts, tendered 
back the premiums and resisted the payment of the policy. They could not have 
known of these conditions in ordinary cases until the question arose in this way, 
and so the riggit to resist this policy was exercised by the insurance company.” 

We think the reasoning in Metropolitan Life Insurance Co. . Feczko, supra, 
is very applicable to the case at bar. 


As above stated, inasmuch as the element of constructive fraud at least 
entered into the discussion and determination of the instant case, we cannot hold 
that, where the issue is whether the patient was in sound health at the time of 
the issuance of the policies, the testimony of a physician in a public institution, 
where he is taken to prevent the disease spreading, is incompetent, or that he 
is estopped from testifying what the patient’s condition appeared to be upon his 
entry to the hospital and what the nature of his disease is. There is not that 
professional relationship existing under circumstances of this kind as where 
a patient voluntarily selects a physician and communicates to him the nature of 
the disease, or submits his body for examination for the purpose of having the 
physician or surgeon determine the character of his disease. Under circumstances 
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such as just related, there can be no question that the communication was 
privileged and that the statute applies. 

In the case at bar, the insured unquestionably had pulmonary tuberculosis 
and this disease, being dangerous and contagious, forced the -attention of the 
public authorities upon the subject, and it became necessary as a matter of public 
health that the patient for his own protection and the protection of society 
should be cared for at an institution where he would be' segregated, where the 
public would be protected, and where he himself would receive proper medical 
attention and care. 

It was circumstances of this character that made it necessary for the 
physician to determine the nature of the disease, and to say that his observatipns 
and conclusions were privileged communications would, in our judgment, be 
against public policy; and, in our judgment, in addition thereto we do not think 
that the statute applies. This conclusion is fortified by the fact that constructive 
fraud entered into the case at bar, and to hold_that, under the circumstances of 
the record, the insured is not estopped from claiming the privileges of the 
statute, would result in tending to establish a doctrine that is contrary to the 
principles of justice. 

A proper interpretation of the clause of the policy, which provides that the 
applicant must be in sound health is, we think, by operation of law, a waiver of 
the right to claim privileged communication under the statute, and an estoppel 
against objection to the evidence in the trial of a cause where the insured seeks 
to recover, because to hold otherwise would be to become a partner to the 
constructive fraud and the instrumentality of its perpetration. 

It is well in examining the question under discussion to bear in mind that 
under section 4021, General Code, the city of Cleveland established as a public 
institution the City Hospital, where the insured was taken, and where he expired, 
because of pulmonary tuberculosis. This hospital, under section 4035, General 
Code, is regulated by the director of public safety, and under the rules and 
regulations of this department the hospital is conducted, and the purpose of its 
existence is the protection of public health, and, of necessity, public records must 
be kept, and to say that these public records are not admissible in evidence 
because they are privileged communications would be a holding contrary to the 
principles of public policy, public health, and public safety. 

The substance of the testimony of the physician was from the records of the 
City Hospital, and it is our judgment, from an analysis of the record, that the 
court below did not commit reversible error in admitting the testimony of which 
there is complaint; but, as stated at the outset of our discussion, the unquestioned 
testimony of the medical nurse connected with the hospital furnishes credible 
evidence to support the verdict of the jury, rendered in favor of defendant, on the 
only substantial issue remaining in the case, to wit, whether the decedent’s health 
was sound or otherwise at or about the time of the issuance of the policies. 

Exception is taken to the court’s charge upon the question whether the 
insured’s health was sound, and we proceed to examine the question. The court 
charged upon this point as follows: 

“It has not been stated directly that Roosevelt Shelby was not in sound 
health, but you are justified in drawing reasonable inferences from the testimony 
you have heard. It is not required of you that you determine absolutely that 
Roosevelt Shelby was not in sound health. * * * You are to determine the 
probabilities of the existence of that condition. * * * 

“The burden of showing that he was not tn good health at the time of the 
issuance and deliverance of the policies is upon the insurance company. It is 
presumed under these circumstances that the insured was in good health until it 
is shown to you by the evidence that he was not in good health. Now, then, if 
upon hearing all the evidence you determine that the defendant has shown to you 
by a preponderance of the evidence that Roosevelt Shelby was not in sound 
health, at the time of the delivery of these policies, then the insurance company 
should not be required to pay these policies. If you should conclude from the 
evidence that the insurance company has not shown to you that fact, then they 
should pay the policies.” 

From an examination and analysis of the charges above, we think the jury 
was intelligently and legally instructed as to its duty upon the question of the 
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health of the insured, and that it was sound is established by the definition 
which is given by our own Supreme Court in Metropolitan Life Ins. Co. v. 
Howle, 62 Ohio St. 204, 207, 56 N. E. 908, 909, wherein the court said: 

“Sound health as used with reference to life insurance, means that state of 
health free from any disease or ailment that affects the general soundness and 
healthfulness of the system seriously, and not a mere indisposition which does 
not tend to weaken or undermine the constitution of the assured. The word 
‘serious’ is not generally used io signify a dangerous condition, but rather a grave 
or weighty trouble.” 

Holding those views, the judgment of the lower court is hereby affirmed. 

Judgment affirmed. 

Levine, J., concurs. 
Vickery, J., not participating. 


DE VORE-NORTON v. BROTHERHOOD OF LOCOMOTIVE 
FIREMEN AND ENGINEMEN. (No. 18446.) 
Supreme Court of Oklahoma. July 10, 1928. 
Rehearing Denied Sept. 11, 1928. 
270 Pacific Reporter 12 
(Syllabus by the Court.) 

1. CONTRACTS—INSURANCE CONTRACT OF FOREIGN CORPORATION 
LIMITING LIABILITY TO CASES WHERE THERE IS POSITIVE 
PROOF OF DEATH WILL BE ENFORCED WITHIN STATE. 

An insurance contract of a foreign corporation, which provides that a libility 
arising from the disappearance of a member or the presumption of the death of a 
member arising from any such disappearance shall not be incurred by the insurer, 
and that it shall only be liable for the payment of a death claim when there is 
positive proof of the death of a beneficiary member, will be enforced in this state 
when the contract emanates from a state wherein the rule of law exists that such 
provision is valid. 

(For other cases, see Contracts, Dec. Dig. § 127[3].) 


2. INSURANCE—PROVISION FOR LIABILITY ONLY ON POSITIVE 
PROOF OF DEATH DOES NOT EXCLUDE PROOF OF DEATH BY 
CIRCUMSTANTIAL EVIDENCE. 

A provision in a mutual beneficiary life insurance contract, that a liability aris- 

ing from the disappearance of a member or the presumption of the death of a 

member arising from any such disappearance shall not be incurred by the insurer, 

and liability shall only attach for the payment of a death claim where there is posi- 
tive proof of the death of a beneficiary member, does not exclude proof of death 
by circumstantial evidence. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 


3, PLEADING—INSURER’S MOTION FOR JUDGMENT ON PLEADINGS 
HELD ERRONEOUSLY SUSTAINED, WHERE PETITION ALLEGED 
INSURED UNDER BENEFICIARY CONTRACT DIED WHILE MEM- 
BER OF ORGANIZATION IN GOOD STANDING. 

In an action to recover on a beneficiary insurance contract, the petition 
alleged that the insured died on September 10, 1917, and was a member of the 
defendant organization and in good standing at the time of his death. With this 
allegation in the petition, the trial court committed error when it sustained 
defendant’s motion for judgment on the pleadings. 

(For other cases, see Pleading, Dec. Dig. § 345[1].) 

Appeal from District Court, Payne County; Charles C. Smith, Judge. 

. Action by Maude De Vore-Norton against Brotherhood of Locomotive 

Firemen and Enginemen, a fraternal beneficiary society. Judgment of dismissal, 

and plaintiff appeals. Reversed and remanded, with directions. 

Wilcox & Swank, of Stillwater, for plaintiff in error. 

Randolph, Haver, Shirk & Bridges, of Tulsa, for defendant in error. 

HEFneEr, J. This action was begun in the district court of Payne county on the 
20th day of August, 1926, by the plaintiff in error, Maude De Vore-Norton, 
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hereinafter called plaintiff, against the defendant in error, Brotherhood of 
Locomotive Firemen and Enginemen, a fraternal beneficiary society, hereinafter 
called defendant. 

The action sought to collect $1,500 alleged to be due on a beneficiary certificate 
issued by the defendant on the 22d day of September, 1913, to Herbert J. De Vore, 
and payable upon his death to the plaintiff. In her petition, among other things, 
she alleged that, on or about the 10th day of September, 1917, Herbert J. De Vore 
left his home in the city of Cushing, Okl., at which place said Herbert J. De Vore 
and his wife, the beneficiary in said certificate and the plaintiff herein, were 
residing, for the purpose, as he announced to his family, of going on a fishing 
trip; that thereafter, and on the next day, said Herbert J. De Vore not having 
returned to his home, a search was instituted by the plaintiff herein, and the 
authorities of the city of Cushing were notified and requested to participate in 
the search for the said Herbert J. De Vore, and as a result of the search the 
personal effects of the said Herbert J. De Vore were found on the bank of the 
Cimarron river near the city of Cushing; and that, accordingly, the river was 
dragged in both directions from where said personal effects were found, but 
without effect, and the hody of the said Herbert J. De Vore was not recovered. 

The defendant admitted the issuance of the certificate, but denied the other 
material allegations of the petition, and pleaded that the action was barred 
because the suit was not commenced within a certain period of time from the 
final rejection of the claim. The defendant further pleaded that the express 
terms of the certificate made the constitution of the defendant a part of the 
insurance contract, and that one of its provisions was as follows: 

“A liability arising from the disappearance of a member or presumption of the 
death of a member arising from any such disappearance, shall not be incurred by 
the brotherhood. The brotherhood shall only be liable for the payment of a 
death claim when there is positive proof of the death of a beneficiary member.” 

The plaintiff filed a reply to defendant’s answer wherein, among other things, 
she alleged: 

“Plaintiff further alleges that the defendant has at all times denied liability to 
this plaintiff in the sense that it has refused to pay the amount of said certificate, 
but alleges that on the 3d day of August, 1925, the defendant, through its duly 
authorized agent, one A. H. Hawley, general secretary and treasurer, admitted 
liability in writing by a letter of that date captioned at Cleveland, Ohio, addressed 
to Hunt, Baldwin & Putt, Concordia, Kan., attorneys for the plaintiff, wherein it 
was stipulated, ‘if the death of Mr. De Vore can be definitely established at any 
time between his disappearance in 1917 and the date of his expulsion April 2, 1920, 
we will be glad to acknowledge liability on his certificate; but, if his death 
cannot be established prior to April 2, 1920, at the time of his expulsion, we 
cannot acknowledge any liability whatever on account of his membership in 
our organization.’ A copy of said Ietter is hereto attached, marked ‘Exhibit A, 
and made a part of this reply.” 

The letter attached as Exhibit A is as folows: 

“August 3, 1925. 

“I have your letter of July 30th in connection with the above matter and upon 
examination of our files I find that in October, 1919, we received a communication 
from the secretary of our lodge calling our attention to the disappearance of 
Herbert J. De Vore, and in answering this communication we referred him to the 
provisions of our constitution wherein we do not pay for the disappearance of a 
member, but require positive proof of death. 


“In this communication he referred to the matter of Mrs. De Vore paying 
the assessments of her husband to the conclusion of the seven-year period, but 
she did not want to do this unless she could be guaranteed that at the expiration 
of seven years she would be entitled to receive the amount of the certificate. 
find from our records Mr. De Vore was expelled from the organization April 2, 
1920, and therefore he has not been a member of the organization since that time. 
I find that in July, 1923, we had some correspondence with Braucht & Braucht, 
attorneys of Newkirk, Okl., in connection with this matter and this correspondence 
continued until August, 1923, when we answered them requesting that they furnish 
us with necessary forms or information showing the death of Mr. De Vore. We 
heard nothing from them until September, 1924, when they again took the matter 





Life] DeVore-Norton v. Brotherhood of Locomotive Firemen & 1099 
Enginemen 


up with us, and at that time we advised that, if they would submit proof which 
they claim they had with reference to the death of Mr. De Vore, we would be 
glad to take the matter up further. Since then we have heard nothing whatever 
in connection with this case, and I find that my assistant in corresponding with 
these gentlemen, neglected to advise them that Mr. De Vore had been expelled 
from the organization in April, 1920. 

“If the death of Mr. De Vore can be definitely established any time between 
his disappearance in September, 1917, and the date of his expulsion April 2, 1920, 
we will be glag to acknowledge liability on his certificate, but, if his death cannot 
be established prior to April 2, 1920, at the time he was expelled, we cannot 
acknowledge any liability whatever on account of his membership in our 
organization. 

“If, as indicated above, you can furnish us with necessary proof establishing 
the death of Mr. De Vore prior to April, 1920, we will be glad to go into the 
matter further.’ 

The defendant filed a motion for judgment on the pleadings, and the court 
sustained the motion and dismissed plaintiff’s cause. 

For reversal, plaintiff assigns as error the action of the trial court in sustain- 
ing the motion of the defendant for judgment on the pleadings. 

The pleadings admit that no dues have been paid since April 2, 1920. Since 
no dues were paid, under the terms of the policy, it lapsed on that date. Suit was 
not brought within five years from that date, and, unless the pleadings show that 
the claim was not finally rejected on that date, the cause of action would be 
barred by the five-year statute of limitation. If it be true that the insured died 
September 10, 1917, and the plaintiff relies on the proposition that, regardless of 
the presumption of death, actual death occurred on that date, and that satis- 
factory proof of death on that date will be made, the action is barred by 
limitation if the claim was at that time finally rejected by the defendant. If the 
deceased died after April 2, 1920, the policy had lapsed, and no recovery can be 
had thereon. 

Plaintiff urges that the statute of limitation is not applicable because the 
defendant up to the time of the filing of the petition had not finally rejected the 
claim. She pleaded the letter, hereinbefore set forth, wherein the defendant 
stated that, if the death of the deceased could be definitely established at any 
time between the dates of September, 1917, and the time of his expulsion, April, 
1920, the company would be glad to acknowledge liability on the certificate, but, if 
his death could not be established prior to April 2, 1920, the time he was 
expelled, the company could not acknowledge any liability whatever on account 
of his membership in the organization. The letter stated further, in substance, 
that, if the plaintiff could furnish the company with necessary proof, establishing 
the death of the deceased prior to April 2, 1920, it would be glad to go into the 
matter further. 

From the contents of this letter it is clear that the claim of the plaintiff was 
never at any time finally rejected, unless it can be said that it was finally rejected 
when the answer on behalf of the defendant was filed in this case. It appears 
trom the pleadings that, up to the time of the filing of the answer, which was on 
December 16, 1926, no final rejection of the claim had been made by the 
defendant. It follows, therefore, that the cause is not barred by the statutes of 
limitation because the insurance contract allowed plaintiff a certain time in which 
to bring the suit after the claim had been finally rejected. 

_ [1] The defendant urges that the pleadings show on their face that the 
instant claim is outside the coverage of the policy and is within the express terms 
of exemption from liability, to which terms the assured assented, and by which 
terms the beneficiary is bound. From the pleadings it appears that a liability 
arising from the disappearance of a member or a presumption of the death of a 
member arising from any such disappearance shall not be incurred by the defend- 
ant. The plaintiff claims that this is an invalid provision, and relies upon the 
case of Modern Woodmen v. Michelin, 101 Okl. 217, 225 P. 163, 36 A. L. R. 971. 
_ That case was decided before the Supreme Court of the United States filed 
its opinion in the case of Modern Woodmen of America v. Mixer, 267 U. S. 544, 
45 S. Ct. 389, 69 L. Ed. 783, 41 A. L. R. 1384, wherein that court had under 
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consideration the same provision that was under consideration by this court in the 
Michelin Case. Mr. Justice Holmes, speaking for the court, said: 

“The only facts that need be mentioned are that the certificate seems to have 
been issued in South Dakota, although there was no allegation or proof concern- 
ing the law of that state, and that it was issued in 1901, while the by-law relied 
upon was not adopted until 1908. But the by-law has been held valid and binding 
upon the members of the corporation by the Supreme Court of Illinois, although 
they had become members before the change. Steen vy. Modern Woodmen of 
America, 296 Ill. 104, 129 N. E. 546, 17 A. L. R. 406. The Supreme Court of 
Nebraska affirmed a judgment for the plaintiff, seemingly, from the cases cited, 
on the ground either that the rule of evidence must be determined by the lex fori, 
or, more probably, that the by-law was unreasonable. Mixer v. Modern Woodmen 
of America [111 Neb. 334] 197 N. W. 129. The result is that if the validity of 
the by-law ought to be determined by the laws of Illinois, the plaintiff is allowed 
to recover upon a state of facts which the contract expressly stipulates shall not 
give her that right. * * * 

“We need not consider what other states may refuse to do, but we deem it 
established that they cannot attach to membership rights against the company 
that are refused by the law of the domicile. It does not matter that the member 
joined in another state.” 

It was held in the Mixer Case that the provision contained in the certificate 
was valid. The record in this case discloses that the certificate sued upon is an 
Illinois contract. The Supreme Court of the United States held thot the question 
of its validity was determined by the ruling of the Supreme Court of Illinois, 
and cites the case of Steen v. Modern Woodmen of America, 296 III. 104, 129 N. E. 
546, 17 A. L. R. 406, wherein it is said: 

“The contract in question here is insurance on life, and the one essential 
fact necessary to mature this contract is the death of the insured. The burden is 
on the beneficiary to prove this death. The rule of law which appellant invokes 
is a rule of evidence and relates to the manner and quantum of proof necessary 
to establish death. By the common-law rule a finding of the death of the 
insured will be sustained on proof of seven years’ continued absence without 
intelligence of such absent person. Under the by-law in question such proof is 
not sufficient unless the absence has continued for a period equal to the member's 
expectaney of life. There is no vested right in a rule of evidence, and parties 
may by contract change an established rule of evidence and provide that a differ- 
ent rule shall apply in determining controversies that may arise between the 
parties to the contract.” 

The plaintiff questions the binding force of these decisions in this state. 
It is well settled that the courts of one state will not take judicial notice of the 
laws of another state; and it is further truc that, in order to show that the law 
of a sister state is different from that of the forum, it is necessary to plead and 
prove the same. That, however, is not the question here. In this case we have, 
for our guidance, a decision of the Supreme Court of the United States. 

In the case of Modern Woodmen of America v. Mixer, supra, it appears that 
the certificate sued upon was issued in South Dakota. Suit was brought in 
Nebraska. The certificate was issued by an Illinois corporation. There was 
neither allegation nor proof of the laws of any of these states. The Supreme 
Court of Nebraska held that the beneficiary was entitled to recover. The case 
was appealed to the Supreme Court of the United States, and it was there held 
that the construction placed upon the contract by the Supreme Court of Illinois 
was binding, and the cause was reversed. 


A situation very similar to the one before us arose in Minnesota in the case ol 
Mooney v. Brotherhood of Railroad Trainmen, 162 Minn. 127, 202 N. W. 341, 
which opinion was reversed by the Supreme Court of Minnesota after the 
Supreme Court of the United States filed its opinion in the Mixer Case. In the 
original opinion the Supreme Court of Minnesota held the by-law under con- 
sideration unreasonable and void, but on rehearing (162 Minn. 127, 204 N. W. 
957), it was said: : 

“Since our decision in this case, the Supreme Court of the United States has 
filed its opinion in Modern Woodmen of America v. Mixer [267 U. S. 544] 45 S. 
Ct. 389, 69 L. Ed. 506 [41 A. L. R. 1384]. The question involved is such that the 
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rule of that court is controlling. It requires a reversal of this case, and, in 
consequence, the original opinion, so far as inconsistent with that result, is 
withdrawn. 

“The by-law sustained in the Mixer Case was in purpose and effect identical 
in nature with that involved here, and was adopted after the making of the 
insurance contract upon which recovery was sought. The by-law had been 
sustained in Illinois, and it was held that the same effect must be given to it by 
the courts of Nebraska.” 

The rule announced in the Mixer Case by the Supreme Court of the United 
States is controlling in this state, and the provision of the constitution of the 
defendant in the case at bar must be upheld. 

[2] In this case, the defendant claims it did not insure against the disappear- 
ance or the presumptive death of the claimant and that the provision of the 
constitution and the policy is an absolute bar to this action. The policy in the 
instant case provides that the defendant shall only be liable for the payment of a 
death claim when there is positive proof of the death of a beneficiary member. 
This does not mean, however, that she cannot prove death by circumstantial 
evidence. 

In the case of Steen v. Modern Woodmen of America, supra, the policy under 
consideration contained the following provision: 

“No lapse of time or absence or disappearance on the part of any member 
heretofore or hereafter admitted into the society, without proof of the actual 
death of such member while in good standing in the society, shall entitle his 
beneficiary to recover the amount of his benefit certificate, except as hereinafter 
provided.” 

In construing this provision, the Supreme Court of Illinois said: 

“Tt is further contended that the word ‘actual,’ used in connection with the 
word ‘death,’ adds nothing to the meaning of the latter word, and reliance is 
placed upon the language in Gaffney v. Royal Neighbors, 31 Idaho, 549, 174 Pac. 
1014, where the court, in passing on a by-law identical with the one now under 
consideration said: ‘We are at a loss to determine what added force is given tu 
the language by use of the word “actual” in connection with the word “death.” 
Every death is an actual death, and there is no such thing as constructive or 
presumptive death.’ 

“Much of the argument is based upon the theory that this by-law excludes 
proof of death by circumstantial evidence. We do not think the by-law subject 
to this construction. The law is well settled in this state that death may be prover: 
by circumstantial evidence, and we do not consider that the by-law attacks in 
any way that established principle. We think, however, there is a clear dis- 
tinction between actual death and death presumed by seven years’, continued 
and unexplained absence. The word ‘actual’ has a well-understood meaning. It 
is something real or actually existing as opposed to something merely possible. 
Actual death is death existing in fact as distinguished from a constructive or 
speculative death established by a rule of evidence brought into being by 
necessity.” 

In the case at bar, the insurance contract provides that the brotherhood shall 
only be liable for the payment of a death claim where there is positive proof of 
the death of a beneficiary member. It is well settled in this state that death may 
be proven by circumstantial evidence, and we do not think the provision under 
consideration was intended to provide that death could not be proven by 
circumstantial evidence. The positiveness of the proof of the death of the 
beneficiary, however, is not before us for consideration, and we are not passing 
upon that question. 

[3] In the ninth paragraph of plaintiff’s petition it is alleged that the 
deceased died on September 10, 1917. This is not an allegation that he is pre- 
sumed to have died on that date, but it is an allegation that he did die on that 
date, and the petition further alleges that he was a member of the defendant 
and in good standing at the tiyie of his death. The motion for judgment on the 
pleadings admits this allegation. We cannot anticipate what the proof may show 
as to how his death occurred. There may be satisfactory proof of the death of 
the deceased. It is true the plaintiff in other paragraphs of her petition alleged 
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the circumstances of the disappearance of the deceased, and these allegations 
indicate that she partially relied upon the ‘seven-year rule of presumptive 
death, together with other circumstances surrounding the disappearance of the 
deceased. The ninth paragraph, however, is entirely independent of these 
allegations, and, on a motion for judgment on the pleadings, we are justified in 
construing the allegations in their most favorable light for the benefit of the 
plaintiff. 

This being true, we must concede there is an allegation in the petition that 
the deceased died on the 10th day of September, 1917, and the motion for judgment 
on the pleadings admits this fact. It follows that the trial court committed error 
in rendering judgment in favor of the defendant on its motion for judgment on 
the pleadings, and the same is reversed, with directions to overrule the motion. 

Reversed and remanded. 

Branson, C. J., Mason, V. C. J., and Phelps, Lester, Hunt, and Riley, JJ., 
concur. 


STATE LIFE INS. CO. v. ATKINS. 
(No. 3568.) 
Court of Civil Appeals of Texas. Texarkana. July 5, 1928. 
9 Southwestern Reporter (2d) 290. 

1. INSURANCE—PROOF THAT INSURED WAS TOTALLY AND PER- 
MANENTLY DISABLED HELD PRIMA FACIE SUFFICIENT, NOT- 
WITHSTANDING STATEMENT THAT PROGNOSIS WAS INDEFI- 
NITE AND THAT INSURED’S DISABILITY “MAY BE PERMANENT.” 
Insured’s affidavit that, as result of fall, his backbone was crushed, and he 

had become totally disabled, that to best of his knowledge and belief disability 
will be permanent, and that he will be continuously and wholly prevented from 
‘performing any work for financial gain, and physician’s affidavit stating that 
inquiry consisted of fracture of twelfth dorsal vertebra, prognosis of which is 
indefinite, and that insured was then not able to engage in any gainful occupation 
and that his disability was total and “may be permanent,” held prima facie 
sufficient as satisfactory proofs of insured’s total and permanent disability to 
entitle him to benefit of disability clause of life insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE—POLICY STIPULATING THAT PROOF OF INSURED’S 
TOTAL AND PERMANENT DISABILITY SHOULD BE “SATISFAC- 
TORY” HELD NOT TO GIVE INSURER EXCLUSIVE RIGHT TO 
DETERMINE SUFFICIENCY OF PROOF. 

Stipulation in life insurance policy that proof of insured’s total and per- 
manent disability, within disability clause, should be “satisfactory,” held not to 
give insurer exclusive right to determine whether proof furnished was sufficient. 
and its conclusion that proof was insufficient was not binding on insured, but it 
was for court to say whether proof was satisfactory. 

(For other cases, see Insurance, Dec. Dig. § 543.) 


3. INSURANCE—EVIDENCE HELD TO WARRANT FINDING INSURED 
WAS TOTALLY AND PERMANENTLY DISABLED WITHIN DIS- 
ABILITY CLAUSE. 

Evidence held to warrant finding that insured was totally and permanently 
disabled within life insurance policy, so as to entitle insured to benefits of 
disability clause. : 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


4, INSURANCE—JUDGMENT SHOULD NOT HAVE AWARDED INSURED 
SUMS NOT THEN DUE UNDER DISABILITY CLAUSE NOR UNDER- 
TAKEN TO RETAIN JURISDICTION. 

In action by insured to recover sums due from insurance company under 
disability clause of life insurance policy, judgment should have limited recovery to 
sums due at date of judgment, and should not have undertaken to retain juris- 
diction of cause after rendering judgment for monthly payments then due. 

(For other cases, see Insuranee, Dec. Dig. § 672.) 


Appeal from District Court, Bowle County; Hugh Carney, Judge. 
Action by Marvin T. Atkins against the State Life Insurance Company. 
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Judgment for plaintiff, and defendant appeals. Affirmed on condition of 
remittitur and reformation of judgment. 

By its policy dated March 12, 1926, the appellant life insurance company, 
in consideration of premiums paid and to be paid to it as specified, undertook to 
insure the life of appellee, Marvin T. Atkins (referred to in said policy as “the 
insured”), in the sum of $2,500, and further undertook as follows: 

“If the insured, after paying at least one full annual premium and before 
default in the payment of any subsequent premium before attaining the age of 
sixty years, shall become wholly and permanently disabled by bodily injury or 
by disease, so that he is and will be permanently, continuously and wholly 
prevented thereby from performing any work for compensation or profit, or 
from following any gainful occupation, the company, upon receipt at its home 
office of due proof of such disability of the insured as may be required by the 
company, will grant the following benefits: First. Will waive payment of 
premiums thereafter becoming due. Second. In addition will pay to the insured 
a monthly income equal to one per cent. of the original amount of insurance 
(exclusive of any accidental death benefit). The first monthly payment will be 
made upon satisfactory proof of disability as above provided, and the subse- 
quent monthly payments will be made on the first day of each month thereafter 
during such disability. Any premiums so waived, or monthly income payments 
made, under this provision, shall not be a lien or charge against this policy in any 
settlement hereunder, and the values in the table of options on the first page 
hereof shall apply in the same manner as if the premiums had been paid by the 
insured. Without prejudice to any other cause of disability the entire and irre- 
vocable loss of the sight of both eyes, of the severance of both feet above the 
ankles, or of both hands above the wrists, or of the entire hand and one foot, 
occurring before age of sixty, will be considered total and permanent disability 
within the meaning of this provision. Proofs similar to those originally required 
of such continuous disability must be furnished at any time, if requested by the 
company, but not oftener than once a year; and if the insured should fail to 
furnish such-proofs, or should so far recover as to be able to engage in any 
gainful occupation, the obligation on the part of the company to waive payment 
of premiums and pay to the insured a monthly income shall ccase, and the insured 
shall resume payment of premiums in accordance with this contract, beginning 
with the first premium becoming due after failure to furnish such proofs or 
after the date of such recovery.” 

Appellee claimed that on September 6, 1926, he fell from the top of a boiler 
shed to the ground, a distance of about 14 feet, and as a result suffered injury, 
which by the terms of the part of the policy set out above entitled him there- 
after to demand and receive $25 per month of appellant. This suit, commenced 
by appellee July 12, 1927, was to recover said sum of $25 per month from said 
September 6, 1927, a penalty of 12 per cent. on the amount thereof, and reason- 
able attorney’s fees, alleged to be $500. The trial was to the court without a 
jury, and resulted in a judgmert in appellee’s favor for the sum of $402, $27 of 
which was a penalty, and $150 attorney’s fees the court found appellee was 
entitled to recover. And the court further adjudged as follows: 

“It is further ordered, adjudged, and decreed by the court that the plaintiff 
do have and recover of and from the defendant the further sum of $25 per 
month, the first payment to be made on the Ist day of January, A. D. 1928, 
and on payment of $25 on the first day of each succeeding month thereafter, and 
continuing throughout his natural life, subject, however, to the right of defendant 
to a physical examination of plaintiff not more often than once each year, said 
physical examination to be made, if desired by defendant, on the 13th day of 
December, A. D. 1928, and if, upon physical examination and satisfactory proof, 
the court finds that the plaintiff herein has recovered to such an extent as to 
earn a livelihood or is capable of doing and performing manual labor; pursuing 
a gainful occupation by which plaintiff can support himself and family, said pay- 
ments may be, after due notice to all parties and a hearing before the court, 
under the orders of the court, be discontinued and this judgment so modified. 
It is further ordered, adjudged, and decreed by the court that this cause shall 
remain on the docket of this court, subject to the further orders of the court, in 
accordance with the terms of this judgment, subject, however, to any compromise, 
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agreement, or settlement that the parties to this suit may make, and cause to 
be entered of record.” 

Arnold & Arnold, of Texarkana, for appellant. 

Wm. V. Brown, of Texarkana, for appellee. 

Wison, C. J. (after stating the facts as above). [1, 2] It is insisted the 
trial court erred when he refused to sustain appellant’s plea that— 

Appellee “had not furnished due, proper and satisfactory proofs showing 
that he was totally and permanently disabled, so that he is or will be perman- 
ently, continuously, and wholly prevented thereby from performing work for 
compensation or profit or from following any gainful occupation.” 

The “proofs” furnished by appellee with his claim consisted of his affidavit 
and the affidavit of a physician. Appellee’s affidavit was dated April 11, 1927, 
and was to the effect that he was injured by falling through the roof of a boiler 
shed onto a “piece of timber 4x6 inches, thereby crushing his backbone at the 
small of his back,” in consequence of which he had been “totally disabled from 
the 6th day of September, 1926; that to the best of his knowledge and belief such 
disability will be permanent, and that he will be continuously and wholly pre- 
vented thereby from performing any work for compensation or financial gain.” 
In the physician’s affidavit, also dated April 11, 1927, it was stated that the injury 
to appellee was “a fracture of the twelfth dorsal vertebra,” the “prognosis” of 
which was “indefinite”; and it was stated, further, that appellee was not then 
able to engage in any gainful occupation, and that his disability was “total 
(quoting) and may be permanent.” 

The contention that the proof specified was insufficient ignores, without dis- 
closing a reason for doing so, the affidavit of the appellee, and is based on the 
physician’s statement that his prognosis of the injury was “indefinite,” and on 
his statement that appellee’s disability might be, instead of that it was, permanent. 
It seems there was no stipulation in the policy in regard to the proof other than 
that it should be satisfactory.” The effect of that stipulation was not to give 
appellant an exclusive right to determine whether the proof furnished was 
sufficient or not. Hence appellant’s conclusion that it was insufficient was not 
binding upon appellee. It was for the court, when appealed to, to say whether 
it was “satisfactory” or not. 14 R. C. L. 1337. And we think the court did not 
err when he determinted that it was prima facie sufficient. Evidently it was not 
contemplated that the proof should be absolute that the disability was “perman- 
ent” in the sense in which that wofd is ordinarily used, for the contingency of a 
recovery from the disability was provided for. 

[3] Appellant’s contention that the court below erred “in rendering any 
judgment at all” against it is on the theory, it seems, that the evidence at the 
trial did not warrant a finding that appellee was “totally and permanently dis- 
abled” within the meaning of the policy. At the trial, had more than 15 months 
after he suffered the injury in question, appellee testified he “did not know any 
other kind of work than hard manual labor” and had not “done any work of any 
kind or been able to do any” since the accident. The testimony of his wife was 
to the same effect. Dr. E. L. Beck testified he did not think a man in the con- 
dition appellee was in at the time of the trial could do any hard manual labor, 
and that it was not likely that condition would become better. He further tes- 
tified: 


“Mr. Atkins (appellee) received a fracture of the twelfth dorsal vertebra, 
and it shows a wedge-shaped condition at this time. Also, the vertebra looked 
as though it had been mashed, the bone, however, being in generally good shape; 
that is to say, it has not been greatly impressed. The same cannot be improved 
by treatment so far as I know, but time may relieve some symptoms and give 
him better use of his body. On the other hand, it may result in greater disease 
of the body. * * * As to his clerking in a store, it would be all right if he were 
not standing on his feet too much. In standing on his feet that vertebra, instead 
of being normal, that injury drove it down and flattened and lessened the space 
there, and I think being constantly on his feet would be hurtful. If he had a 
place where he could be perfectly easy, I imagine he could do something. * * * 
I imagine he could sit in a picture show window and take up tickets a part of the 
time anyway; he ought to be both off and on his feet.” 

The contention is believed to be without merit, and is overruled. Fidelity 
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Co. v. Joiner (Tex. Civ. App.) 178 S. W. 806; Bonding Co. v. Bryant (Tex.) 240 
S. W. 893; Fidelity Co. v. Getzendanner, 93 Tex. 487, 53 S. W. 838, 55 S. W. 179, 
56S. W. 3260.44 RoC. Ex 4355. 

[4] We think the trial court erred in the part of his judgment copied in the 
statement above. He should not have awarded appellee a recovery of sums not 
due at the date of the judgment, and he should not have undertaken to retain 
jurisdiction of the cause after rendering judgment for monthly payments then 
due. Ins. Co. v. English, 96 Tex. 268, 72 S. W. 58; Knights of Maccabees v. Cox, 
25 Tex. Civ. App. 366, 60 S. W. 971; Security Union Casualty Co. v. Oil Corpora- 
tion (Tex. Civ. App.) 1 S. W. (2d) 1112; Southwestern Surety Ins. Co. v. Curtis 
(Tex. Civ. App.) 200 S. W. 1162; Implement Co. v. Frey (Tex. Civ. App.) 200 
S. W. 1143. We think the trial court erred further when he awarded appellee a 
recovery of $150 as attorney’s fees. The allowance was made, it seems, on the 
erroneous theory that judgment could be rendered for monthly payments to 
become due as well as for payments already due. 

We do not think appellee was entitled to recover more than half the sum 
adjudged to him as an attorney’s fee, and will reverse the judgment and remand 
the cause for a new trial, unless a remittitur of $75 of the amount is filed here 
within ten days from this date. If such a remittitur is filed, the judgment will 
be so reformed as to eliminate the portion thereof copied in the statement above, 
and as to award appellee a recovery of only $75 as attorney’s fees, and as so 
reformed will be affirmed. 
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AMERICAN NAT. INS. CO. v. BRANTLEY. (No. 18668.) 
Court of Appeals of Georgia, Division No. 2. Aug. 30, 1928. 
144 Southeastern Reporter 332. 

1. INSURANCE—ASSIGNMENT OF INSURANCE POLICY, CONSENTED 
TO BY INSURER, EFFECTUATES NEW CONTRACT, ON WHICH AS- 
SIGNEE MAY SUE IN OWN NAME (CIV. CODE 1910, § 2498). 

Under Civ. Code 1910, § 2498, assignment of policy of insurance, consented to 
by insurer, effectuates new contract with assignee, on which assignee may sue in 
own name. 


(For other cases, see Insurance, Dec. Dig. § 213, 624[4].) 


2. INSURANCE—THAT ASSIGNEE MAY NOT BE ENTITLED TO EN- 
TIRE PROCEEDS DOES NOT AFFECT RIGHT TO SUE ON POLICY 
(CIV. CODE 1910, § 2493). 

Under Civ. Code 1910, § 2498, fact that assignee of insurance policy may not 
be entitled as against third persons to retain entire proceeds does not affect right 
to sue, where assignee has legal title and beneficial interest in policy. 


(For other cases, see Insurance, Dec. Dig. § 624[4].) 


3. INSURANCE—INSURER’S LIABILITY FOR ATTORNEY’S FEES AND 
DAMAGES CANNOT ACCRUE UNTIL LAPSE OF 60 DAYS FROM 
DEMAND MADE, WHEN RIGHT TO DEMAND EXISTED (CIV. 
CODE 1910, § 2549). 

Under Civ. Code 1910, § 2549, liability of insurer for attorney’s fees and dam- 
ages cannot accrue until lapse of 60 days from date of demand made, when there 
was right to demand. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


4, INSURANCE—DEMAND AT TIME OF FILING PROOF OF LOSS 
WHEN POLICY BECAME PAYABLE HELD MADE WHEN RIGHT TO 
DEMAND EXISTED, SUFFICIENT TO PERMIT RECOVERY OF PEN- 
ALTY (CIV. CODE 1910, § 2549). 

Where insurance policy became due and payable immediately on proof of 
loss, contemporaneous demand, made at time of filing proof of loss, constituted 
demand, when there was right to demand, sufficient to give rise to action for pen- 
alty provided by Civ. Code 1910, § 2549, on insurer’s refusal to pay loss within 60 
days from date of demand. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


5. INSURANCE—INSURER, REFUSING TO PAY POLICY TO ASSIGNEE 
WITHIN PRESCRIBED TIME. HELD NOT ACTING IN GOOD FAITH 
AS MATTER OF LAW, BECAUSE OF INTENT TO PROTECT OTHERS 
(CIV. CODE 1910, § 2549). 


Insurer, refusing to pay policy to assignee thereof within time prescribed by 
Civ. Code 1910, § 2549, conld not be held as matter of law not to be guilty of 
bad faith, because of intent to protect and adjudicate rights of other parties own- 
ing interest in proceeds of policy. 

(For other cases, see Insurance, Dec. Dig. §668[1].) 


Error from Sunerior Court, Laurens County; R. Earl Camp, Judge. 
Action by C. W. Brantley against the American National Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 
See, also, 165 Ga. 305, 140 S. E. 760. 
C. C. Crockett, of Dublin, for plaintiff in error. 
S. P. New and T. E. Hightower, both of Dublin, for defendant in error. 
Syllabus Opinion by the Court. 


Jenkins, P. J. [1, 2] 1. An assured may direct that the money be paid to 
his assignee, and, when such direction is assented to by the insurer, no other 
person can defeat it. Civil Code (1910) § 2498. “At common law [the assignee] 
could not sue at law, but under modern statutes he may, and in most states must 
sue. In any event it is clear that an assignment of a policy of insurance, consented 
to by the insurer, effectuates a new contract with the assignee, on which the as- 
signee may sue in his own name * * * The fact that the assignee may not be 
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entitled, as against third persons, to retain the whole proceeds, does not affect 
his right to sue where he has the legal title and a beneficial interest in the policy.” 
14 R. C. L. p. 1429, § 588; Brown v. West, 35 Ga. App. 444 (1), 133 S. E. 304. 

[3, 4] 2. “Under the provisions of section 2549 of the Civil Code (1910), the 
liability of the insurer for attorney’s fees and damages could not accrue until 
the lapse of 60 days from the date of a demand. made when there was a right to 
demand.” New Zealand Fire Ins. Co. v. Brewer, 29 Ga. App. 773, 775 (8), 116 
S. E. 922; Lester v. Piedmont, etc., Ins. Co., 55 Ga. 476 (4); Ancient Order United 
Workmen v. Brown, 112 Ga. 545 (3), 37 S. E. 890. In other words, the penalty 
accrues by virtue of a demand, and the demand must be made at a time when a 
demand for immediate payment is in order. Accordingly, in those cases in which 
the policy provides that the company may defer payment for 60 days from the 
filing of proof of loss, a demand made contemporaneously with the proof of loss 
could not be taken as a demand for payment when payment was due, and in such 
cases it was held that, in order for the penalty to be incurred, a demand for pay- 
ment must be made after the expiration of the 60 days allowed for payment by 
the terms of the policy. Lester v. Piedmont, etc., Ins. Co., supra; Alliance In- 
surance Co. v. Williamson, 36 Ga. App. 497, 503 (6), 137 S. E. 277. In the in- 
stant case, however, where the policy became due and payable immediately upon 
proof of loss, a contemporaneous demand made at the time of the filing of the 
proof of loss meets the requirements of a demand when there was a right to de- 
mand. 

[5] 3. Under the foregoing rulings, the plaintiff, as the acknowledged assignee 
under a valid assignment of the policy, was entitled to recover the full value 
thereof, and the demand made by him at the time of filing proof of loss was suffi- 
cient to give rise to an action for the penalty provided by section 2549 of the 
Civil Code upon the refusal of the company to pay the loss within 60 days from 
the date of such demand. Whatever might have been the purpose and intent of 
the company in seeking to protect and adjudicate the rights of other parties own- 
ing an interest in the proceeds of the policy, it cannot be said as a matter of law 
that the company was not guilty of bad faith, in a legal sense, in refusing to pay 
the policy within the time prescribed by the statute. 

Judgment affirmed. 

Stephens and Bell, JJ., concur. 


ZETNA INS. CO. v. WATERS et al. (No. 18537.) 
Court of Appeals of Georgia, Division No. 2. Sept 17, 1928. 
144 Southeastern Reporter 668. 

1. INSURANCE—ADJUSTER’S WAIVER OF PROOF OF LOSS BY PROM- 
ISING PAYMENT HELD APPARENTLY WITHIN SCOPE OF AU- 
THORITY TO ADJUST LOSS. 

Where person is authorized by insurer to adjust loss with insurer, waiver by 
adjuster of right of insurer to insist on filing proof of loss by promising to pay 
loss is apparently within scope of authority of adjuster as agent for insurer. 

(For other cases, see Insurance, Dec. Dig. § 556[2].) 


2. INSURANCE—PETITION ALLEGING FILING OF PROOF OF LOSS 
HELD AMENDABLE TO ALLEGE WAIVER OF REQUIREMENT BY 
INSURER’S PROMISE TO PAY LOSS. ; . : 
Petition to recover loss under fire policy, alleging compliance with policy, 

including filing of proof of loss, held amendable by alleging insurer waived right 

to insist on filing proof of loss by promising through duly authorized agent to 
pay loss. 
(For other cases, see Insurance, Dec. Dig. § 643[1].) 


3. INSURANCE—VERDICT FOR INSURED ALLEGING FILING OF 
PROOF OF LOSS HELD NOT UNSUPPORTED, WHERE EVIDENCE 
OF WAIVER OF PROOFS WAS ADMITTED WITHOUT OBJECTION. 
Where petition, under fire policy, alleging compliance with requirement of 

filing of proof of loss, was not amended to show insurer waived requirement by 

promising through duly authorized agent to pay loss, but evidence of agent’s 
promise to pay was admitted without objection by insurer as being irrelevant, 
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verdict for insured will not be set aside as unsupported by evidence failing to 
show filing of proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


4, INSURANCE—TESTIMONY BY ONE PLAINTIFF NOT NAMED IN 
POLICY THAT SHE GAVE NOTICE OF INTEREST IN POLICY HELD 
ADMISSIBLE UNDER PLEADINGS AND EVIDENCE. 

Where testimony in action on fire policy was admitted to show proof of loss 
had not been filed, but that insurer through agent promised one of plaintiffs to 
pay loss, testimony of plaintiff, to whom promise was made, that she gave agent 
notice of interest in policy, was not inadmissible for failure of evidence to show 
waiver by insurer of right to insist on filing of proof of loss, but was admissible 
under amendment to petition alleging such plaintiff, though not named in policy, 
was tenant in common with husband in whose name alone policy was issued, and 
agreement that policy should issue in name of both husband and wife as tenants 
in common. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Error from Superior Court, Bulloch County; H. B. Strange, Judge. 

Suit by W. S. Waters and others against the Atna Insurance Company. 
Judgment for plaintiffs, and defendant brings error. Affirmed. 

Hinton Booth, of Statesboro, for plaintiff in error. 

Anderson & Jones, of Statesboro, for defendants in error. 

Syllabus Opinion by the Court. 

STEPHENS,, J. [1] 1. Where a person has authority from a fire insurance 
company to adjust the loss with the insured, it is apparently within the scope of 
the authority of the adjuster as agent for the insurance company, by promising 
to pay the loss, to waive the right of the insurance company to insist upon the 
filing of a proof of loss. 


2, 3] 2. In a suit by the insured under a fire insurance policy against the 
company to recover under the policy for a loss by fire, where the petition alleges 
a compliance with all the requirements of the policy, including the filing of the 
required proof of loss, the petition is amendable by alleging that the defendant 
had, by promising through its duly authorized agent, to pay the loss, waived its 
right to insist upon a filing by the plaintiff of proof of loss. Where the petition 
was not so amended, but evidence of the promise to pay the loss made by the 
adjuster was admitted without objection by the defendant as being irrelevant and 
immaterial, the verdict afterwards found for the plaintiff will not be set aside 
upon the ground that, by a failure of the evidence to show a filing of proof of 
loss by the plaintiff, it is without evidence to support it. The ruling in New 
Zealand Fire Insurance Co. v. Brewer, 29 Ga. App. 773 (8a), 116 S. E. 922, is 
distinguishable, in that there the plaintiff alleged a compliance with the provisions 
of the policy, and there was no evidence tending to show a waiver by the de- 
fendant of the provisions in the policy. 


[4] 3. Where, upon the trial, testimony had been admitted that there had not 
been filed a proof of loss, but that the defendant, through its agent, had promised 
one of the plaintiffs to pay the loss, the testimony of this plaintiff that she had 
given to the defendant’s agent notice of her interest in the policy was not inad- 
missible upon the ground that the evidence did not show a waiver by the defendant 
of its right to insist upon the filing of proof of loss. The testimony was admis- 
sible under an amendment to the petition which alleged that the plaintiff, although 
her name was not in the policy as an insured, was nevertheless a tenant in common 
with her husband, in whose name alone the policy was issued, and that at the 
time of the issuance of the policy it was mutually understood and agreed that the 
policy should issue in the name of both her and her husband as tenants in com- 
mon of the property. 


[5] 4. In a suit where there is more than one plaintiff, and recovery, if any, 
should be in the name of all the plaintiffs, a charge of the court which assumes 
that liability, if any, is to one of the plaintiffs only, is harmless to the defendant. 

5. Since the evidence presented an issue as to whether the defendant had waived 
its right to insist upon the provisions in the policy requiring the filing of proof of 
loss, none of the excerpts from the charge of the court were erroneous upon the 
ground that there was no evidence as to proof of loss or as to a waiver by the 
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defendant of its right to insist upon the terms of the policy requiring proof of 
loss. 

6. The verdict found for the plaintiff was authorized. 

Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 


SWINNEY v. CONNECTICUT FIRE INS. CO. OF HARTFORD. (NO. 4397.) 
Springfield Court of Appeals. Missouri. Aug. 11, 1928. 
8 Southwestern Reporter (2d) 1090. 

2. INSURANCE—LAW PRESUMES, IN ABSENCE OF CONTRARY PROOF, 
THAT PARTIES TO PAROL INSURANCE AGREEMENT INTENDED 
CONTRACT TO CONTAIN USUAL CONDITIONS. ' 

If no insurance certificate is issued, but only a parol agreement for insurance 
of grain is entered into, the law will presume, in absence of proof to the con- 
trary, that parties intended contract to contain the usual conditions of such con- 
tracts. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

3. INSURANCE—BINDING SLIP MAY MAKE CONTRACT SUBJECT TO 
CONDITIONS OF POLICY OR STATUTORY STANDARD FORM POL- 
Icy. 

A binding slip or memorandum may by express terms make the contract sub- 
ject to the terms and conditions of insurer’s general policy of insurance or the 
standard form policy provided by statute. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

4. INSURANCE—STATUTE AUTHORIZING INSURANCE COMMISSION- 
ER AND INSURANCE COMPANIES TO WRITE TERMS OF POLICY 
IS UNCONSTITUTIONAL (REV. ST. 1919, § 6239). 

Rev. St. 1919, § 6239, in so far as it attempts to permit insurance commissioner 
and insurance companies to write the terms of insurance policy, is unconstitutional 
and void. 

(For other cases, see Insurance, Dec. Dig. § 3.) 


5. INSURANCE—INSURANCE CERTIFICATE ON GRAIN, RECITING IT 
WAS ACCEPTED SUBJECT TO CONDITIONS OF STANDARD POL- 
ICY, HELD TO INCORPORATE TERMS OF STANDARD POLICY BY 
REFERENCE. 

Ninety-day fire insurance certificate on grain owned by insured, reciting that 
it was accepted subject to all the terms, conditions, and stipulations embraced in 
the standard fire insurance form, held to make terms of standard policy part of 
the insurance agreement by reference. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 


6. INSURANCE—INSURANCE CONTRACT REQUIRES MEETING OF 
MINDS OF CONTRACTING PARTIES. 


Like any other contract, insurance contract is one requiring a meeting of minds 
on the part of the contracting parties. 
(For other cases see Insurance, Dec. Dig. § 130[1].) 
7. INSURANCE—INSURED’S ACCEPTANCE OF FIRE INSURANCE CER- 
TIFICATES INCORPORATING PROVISION AGAINST CHATTEL 
MORTGAGES HELD BINDING ON HIM. 


Insured’s acceptance of fire insurance certificate on grain owned by him, which 
certificate incorporated by reference a clause of standard fire insurance form mak- 
ing policy void if insured’s interest be other than unconditional or sole ownership 
or if insured property is incumbered by a chattel mortgage, constituted a repre- 
sentation that policy provision that insured was sole owner was true, though he 
never saw policy or signed application. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 


8. INSURANCE—COURT SHOULD NOT MAKE INSURANCE CON- 
TRACTS FOR PARTIES CONTRARY TO THEIR EXPRESS AGREE- 
MENT. 

Courts should not change contract entered into between insured and insurer 
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by asserting that to be the agreement which the contract itself clearly shows was 
not the agreement. 


Bradley, J., dissenting. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Greene County; Guy D. Kirby, Judge. 

Action by V. C. Swinney against the Connecticut Fire Insurance Company of 
Hartford. Judgment for plaintiff, and defendant appeals. Reversed and re- 
manded. 

Schmook & Sturgis, of Springfield, for appellant. 

Sam M. Wear and Arch A. Johnson, both of Springfield, for respondent. 

Barwey, J. This is an action on a 90-day fire insurance certificate dated July 
17, 1926, issued by defendant insurance company on grain owned by plaintiff. The 
amended petition states that the contract of insurance is in words and figures as 
follows: 

“Certificate No. 778. Farm Grain Insurance. 
The Connecticut Fire Insurance Company, Hartford, Conn. 
“Amount insured: $1,360.00. Rate: .40. Premium: $5.44. 

“In consideration of five and 44/100 dollars does insure V. C. Swinney against 
all direct loss or damage by fire, under this certificate, which is accepted subject 
to all the terms, conditions, and stipulations embraced in the standard fire insur- 
ance policy form to an amount not exceeding thirteen hundred sixty dollars for 
the term of ninety days, to wit, from the 17th day of July, 1926, at 12 o’clock noon 
to the 17th day of October, 1926, at 12 o’clock noon, on grains and seeds of all 
kinds (including sacks and bags) cut or uncut (but not including straw or stub- 
ble), threshed or unthreshed, shelled or unshelled, in shocks, stacks, and _ ricks, 
on cultivated land, in dwelling house, barns, bins, tanks, granaries, and cribs, all 
while situated as follows: 

“Twelve hundred eighty dollars on % section 29, township 31, range 23, county 
of Greene, state of Missouri; eighty dollars on % of section 32, township 31, range 
23, county of Greene, state of Missouri. 

“Permission granted to use steam or gasoline as power for threshing grain. 
Lightning clause (printed form). Other insurance permitted. 

“Any loss that may be ascertained and proved to be due the assured under 
this certificate shall be held payable to assured as interest may appear. 

“This certificate shall not be valid until countersigned by the only authorized 
agent of this company at Springfield, Missouri. And all provisions of this policy 
which are in conflict with the statutes of the state of Missouri are understood, de- 
clared, and acknowledged by this company to be inoperative and void. 

“Edw. Milligan, President, 
“John A. Comins, Secretary.” 

It is further alleged that on August 8, 1926, while said contract of insurance 
was in force, the wheat insured was totally lost by fire, and that said wheat was 
worth more than the amount of the insurance; that plaintiff has performed all 
duties required by the terms of the policy, and defendant has refused to pay. 

The answer consisted of a general denial and a further plea that plaintiff and 
defendant entered into an agreement of insurance, referred to in plaintiff’s petition, 
whereby defendant, “upon and subject to all the terms, conditions and stipulations 
in the standard fire insurance policy form, then accepted by plaintiff, insured 
plaintiff against all direct loss or damage by fire, to the amount not exceeding 
$1,360; * * * that there was and is embraced in: said policy the following 
terms, conditions, and stipulations, to wit: “This policy is made and accepted 
subject to the foregoing stipulations and conditions and to the following stipula- 
tions and conditions printed on the back hereof, which are hereby specially referred 


to and made a part of this policy.’” It is then alleged that said standard form of 
policy contained the following provisions, to wit: 


“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void, if the hazard be increased by any means within 
the control or knowledge of the insured, or if the interest of the assured be other 
than unconditional and sole ownership, or if the subject of insurance be personal 
property and be or become incumbered by a chattel mortgage. 

, “This entire policy shall be void if the insured has concealed or misrepresented, 
in writing or otherwise, any material fact or circumstance concerning this insur- 
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ance or the subject thereof, touching any matter relating to this insurance or the 
subject thereof, whether before or after the loss. 

“In any matter relating to this insurance, no person unless duly authorized, in 
writing, shall be deemed the agent of this company. 

“No suit or action on this policy for the recovery of any claim shall be sustain- 
able in any court of law or equity until after full compliance by the insured with all 
the foregoing requirements. 

“It is a condition of this policy that no agent of this company has authority to 
waive any of the above conditions.” , 

It is then denied that the policy sued on was ever in force, for the reason that 
at the time of plaintiff’s application to defendant for insurance and at the time he 
procured the alleged insurance agreement, the insured’s personal property was in- 
cumbered by a valid and subsisting lien of a certain chattel mortgage, of which fact 
defendant had no knowledge and which plaintiff concealed. It is further alleged 
that defendant executed the policy sued on in the belief and relying upon the re- 
presentation that plaintiff was the unconditional and sole owner of the property; that 
‘it never at any time agreed, by indorsement entered on said policy, or added or at- 
tached thereto, or otherwise, directly or indirectly, that the interest of plaintiff in 
said property might be other than unconditional or sole ownership, or to the chattel 
mortgage lien and incumbrance thereon, so defendant says that by reason of the 
premises, and under the terms, conditions, and stipulations embraced in said policy 
as aforesaid, said alleged policy of insurance became and is void and of no force 
and effect.” 

The reply denied the new matter set up in defendant’s answer and further stated 
that the certificate No. 778, set out in plaintiff’s petition, was the only contract or 
policy delivered to plaintiff by defendant, and that said contract did not contain 
the provisions set forth in defendant’s answer. A waiver and estoppel is also plead- 
ed, but that question is not now before this court. 

On the issues thus formed, trial was had to a jury, resulting in a verdict and 
judgment for plaintiff in the sum of $1,315.20, from which judgment defendant has 
appealed. 

Defendant assigns error in the failure of the trial court to give its instruction 
in the nature of a demurrer to the evidence offered at the close of plaintiff’s case 
and at the close of the whole case. In support of this assignment, defendant urges, 
among other things, that (a) the officially approved standard fire insurance policy 
was incorporated in and made a part of the insurance contract by reference; (b) 
that plaintiff cannot repudiate the terms of the contract; (c) that the acceptance of 
the insurance certificate containing the terms and conditions referred to, there being 
uc mistake, artifice, or concealment on the part of defendant, and such acceptance 
being unaccompanied by a disclosure of the existence of the chattel mortgage, 
amounted to a declaration on the part of plaintiff that the insured property was un- 
incumbered, even though no application was taken and no inquiries made by the 
insurer. 


The facts necessary to an understanding of the case are sufficiently shown in a 
concise statement made in plaintiff’s brief, as follows: 


“Statement. 


“Prior to July 17, 1926, the witness Claude Denby, who was soliciting insur- 
ance for J. J. Richesin, anpellant’s agent at Springfield, Mo., met the respondent, 
Swinney. and asked him if he wanted insurance on his wheat. Respondent replied 
that he did. Thev then estimated the amount of wheat he had, and Denby made a 
memorandum of it and a memorandum description of respondent’s land. This mem- 
orandum he took to Richesin’s offce. The policy was written on July 17, 1926, and 
by Richesin mailed to Denby to deliver to respondent. 

’ “No written application was made and no questions were asked as to incum- 
brances on the wheat. And nothing was said about a chattel mortgage by either 
party : both testifying that they did not think of it. , 

“The policv, and only policy delivered to Swinney, was the certificate No. 778, 
shown in anpellant’s abstract of the record. 

“The wheat was destroyed by fire on August 8, 1926. On August 9th, the day 
following the fire, Swinney mailed to Agent Richesin his check for $5.44, the pre- 
mium on the policy. 

“On August 10th, respondent went to agent’s office and reported the loss to 
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Richesin. Richesin took him to the office of O. B. Jones, a fire insurance adjuster, 
and told Swinney that he (Richesin) could not handle the matter further, but that 
it was turned over to Mr. Jones for adjustment. 

“One of the first questions asked respondent by Jones was whether the wheat 
was mortgaged. Swinney told him that one S. A. Farmer had a chattel mortgage 
on the wheat at the time it was insured, and that the mortgage was still on the 
wheat at the time of the fire. 

“Jones told him that the mortgage invalidated the policy and that the appellant 
not owe him anything, and appellant has continued to deny liability under the 
policy.” 

The question of waiver was taken from the jury by the court’s instructions and 
no reference to the testimony in support thereof need be made. In addition to the 
foregoing statement of facts, the record shows defendant introduced in evidence a 
duly certified copy of the standard form insurance policy on file in the office of the 
state superintendent of insurance and by him approved according to law, containing 
the provision that the policy should be void “if the subject of insurance be personal 
property and be or become incumbered by a chattel mortgage.” It is conceded the 
property insured was incumbered by a chattel mortgage at the time the insurance 
certificate was delivered by defendant to plaintiff. 

[1] (a) Was the standard form of fire insurance policy incorporated in and 
made a part of the insurance contract by the reference contained in the insurance 
certificate delivered by defendant to plaintiff? A proper solution of that question is, 
we think, decisive of this case. The rule is well settled that instruments referred to 
in a contract as constituting a part thereof, will be so construed. 13 C. J. 530; 6 
R. C. L. 857; St. Louis v. Laclede Gas Light Co., 155 Mo. 1, loc. cit. 17, 55 S. W. 
1003. That principle has been applied to insurance contracts. The case of Newell 
v. AXtna Insurance Co., 214 Mo. App. 67, 258 S. W. 26, involved an accident insur- 
ance policy. It was held in that case that a reference in the policy to the insurer’s 
“classification of risks,” was sufficient to bind the insured by the terms of such 
classification, even though such classification was not actually annexed to the policy 
and not in express terms made a part thereof. 

In Aloe v. Mutual Reserve Life Ass’n, 147 Mo. 531, 49 S. W. 553, it was held 
that, where a policy of life insurance, by its terms, made an application for life in- 
surance a part of the insurance contract, a warranty contained in the application had 
the same effect as it would have had if contained in the policy itself. 

In Conner v. Manchester Assurance Co., (C. C. A.) 130 F. 743, 70 L. R.A. 
106, it was held that: 

“An insured who accepts a policy incorporating the provisions of another policy 
as part of the contract is bound by such provisions, although the policy referred to 
is in possession of the insurer, and is never seen by the insured, who knows nothing 
of its terms.” Syllabus. 


ni =e same effect is De Grove v. Metropolitan Ins. Co., 61 N. Y. 594, 19 Am. 
ep. 305. 


oe a4 note to Connor v. Manchester Assurance Co., supra, 70 L. R. A. p. 106, 
it is said: 

“The decisions are unanimous that, in the absence of fraud, or circumstances 
savoring of fraud, one entering into a contract which refers for some of its terms 
to an extraneous document, outside of the contract proper, is bound also thereby, 
notwithstanding he omits to inform himself as to the contents of that document or 
the nature of those terms and conditions, when it was possible for him to have done 
so.” 

{2, 3] It is also well settled that, if there had been no insurance certificate is- 
sued in this case, but only a parol agreement for insurance entered into, the law 
would presume, in the absence of proof to the contrary, that the parties intended 
that the insurance contract should contain the usual conditions of such contracts. 
Vining v. Franklin Fire Ins. Co., 89 Mo. App. 311; Duff v. Fire Association, 129 
Mo. 460, 30 S. W. 1034. It is further held that a “binding slip or memorandum may 
by express terms make the contract subject to the terms and conditions of insurer’s 
general policy of insurance, or the standard form policy provided by statute.” 26 C. 


J. 50 


[4-6] In the case at bar, the ifsurance certificate accepted by plaintiff contained 
the clause providing that it “is accepted subject to all the terms, conditions, and 
stipulations embraced ‘in the standard fire insurance form.” ‘This standard form is 
recognized by our statutory law, and is required to be filed by all old line insur- 
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ance companies doing business in this state with the state insurance commissioner and 
by him approved. Section 6239. In so far as this particular statute attempts to per- 
mit the insurance commissioner and insurance companies to write the terms of an 
insurance policy, it is unconstitutional and void. Nalley v. Home Insurance Co., 250 
Mo. 452, 157 S. W. 769, Ann. Cas. 1915A, 283. There is nothing in that decision, 
however, which would prevent the insurer and insured from adopting the standard 
form of policy as a part of their contract. Like any other contract, an insurance 
contract is one requiring a meeting of minds on the part of the contracting parties. 
Can it be said, in the face of the reference to the standard policy contained in the 
insurance certificate, that that certificate represented the whole contract when on its 
face it contained none of the stipulations usually found in fire insurance policies and 
in fact referred to another document for its terms? The insurance certificate itself, 
contained no provisions whatever as to notice or proof of loss, incumbrances, title, 
or limitations of any kind or character. It is more unreasonable to hold an insur- 
ance company bound to rely solely upon the terms of a certificate which, on its 
face, does not appear to include all the terms of the insurance agreement, than it is 
to compel plaintiff to be bound by the terms of the standard insurance policy which 
were specifically referred to in the insurance certificate and made a part of the in- 
surance agreement accepted by him. The cases heretofore referred to, together with 
other authorities, seem to be almost unanimous in upholding the proposition that a 
written contract, referring to and making some detached document, a part of that 
contract, will be construed as incorporating such document in the contract. The 
conclusion therefore seems irresistible that the terms of the standard policy of in- 
surance were, by reference, made a part of the insurance agreement in this case. 

[7] (c) We shall next consider the effect of plaintiff’s mere acceptance of the 
insurance certificate, incorporating the clause against chattel mortgages, upon his 
right to recover in this case. In 26 C. J. art. 225, p. 184, it is said: 

“The current of authority asserts that the policy stands avoided if there is an 
incumbrance not disclosed and the policy contains any express condition or re- 
quirement of disclosure, although insured had no actual knowledgement of the con- 
dition.” 

A number of Missouri cases are cited in support of that statement of the law. 
This court has held that the acceptance of a fire insurance policy constitutes a re- 
presentation that a provision in the policy that insured was the sole owner was true 
although insured never saw the policy or signed an anplication. Tiffany v. Queen 
Insurance Co. of America, 199 Mo. App. 36, 200 S. W. 728. 

The leading case on the question in this state seems to be Mers v. Franklin 
Insurance Co., 68 Mo. 127. The law is there clearly stated as follows: 

“When, by the terms of the policy, no disclosure is required of the assured as 
to the extent of his interest, and no inquiry is made by the company in reference 
thereto, a lessee may, in effecting insurance, properly describe the premises as his, 
but his recovery will, in case of loss, be restricted to his qualified interest. Niblo 
v. North American Fire Ins. Co., 1 Sand. [3 N. Y. Super. Ct.] 551, 561; Fletcher v. 
Commonwealth Ins. Co., 18 Pick. [Mass.] 419; Sussex Co. Mut. Ins. Co. v. Wood- 
ruff, 2 Dutcher [26 N. J: Law] 541. But when a disclosure of the true interest of 
the assured, if the same is not absolute, is required to be made by a condition of the 
policy, such interest must be stated to the company, or the policy will be void. The 
acceptance of a policy containing the condition under consideration, without any 
representation as to title, or any statement of the specific interest of the assured 
amounts to a declaration, on the part of the assured, that his interest is an absolute 
one. 

The same rule is stated in other Missouri decisions. Park v. Fidelity & Casualty 
Co. (App.) 279 S. W. 246; Aloe v. Mutual Reserve Life Ass’n, 147 Mo. 561, 49 S. 


W. 553; Overton v. American Central Ins. Co., 79 Mo. App. 1; Barnard v. Fire 
Ins. Co., 27 Mo. App. 26. 


This court held in the case of Wright v. American Insurance Co., 287 S. W. 
488, that, where a grain certificate similar to the one here involved contained a stip- 
ulation that it was “subject to the conditions of open policy No. Gr. 1008,” which 
policy was never delivered to nor seen by insured, and the insurance agent made no 
inquiries in regard to incumbrances, in the absence of fraud, insured was not bound 
to disclose incumbrances. In the course of the opinion by Judge Bradley, it was 
further stated, in commenting on a contrary holding in the case of Connor v. Man- 
chester Assurance Co., supra, that: 


“Tt is more reasonable, it seems to us, to require that a soliciting agent make 
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inquiry as to incumbrances, when the policy proper is not to be delivered, than it is 
to require the insured to institute an independent investigation to ascertain conditions 
as to incumbrances in an undelivered policy.” 

[8] The writer concurred in that view. The Wright Case may be distinguished 
from the case at bar by reason of the fact that it referred to an “open policy” while 
the certificate in this case referred to the “standard form of policy,” recognized by 
our statute. However, upon more mature reflection, the rule announced in the 
Wright Case, in so far as it holds the insurance certificate could not, by reference, 
incorporate another policy as part of the insurance contract, although such other 
policy was never delivered to or seen by the insured, appears to be out of line with 
other decisions in our own and sister states. That much misunderstanding and loss 
to the insured may innocently occur from a strict enforcement of the rule as an- 
nounced in the Connor and other cases cannot well be denied. In some states salu- 
tary laws have been enacted requiring that all the conditions of the insurance shall 
be stated in the body of the policy signed and delivered by the company. But the 
remedy, if required, lies with the Legislature. The courts should not change the 
contract entered into between the insured and the insurer by asserting that to be 
the agreement which the contract itself clearly shows was not the agreement. 

It does not follow, however, that the demurrer to the evidence should have 
been sustained. Estoppel or waiver has been pleaded, and there is evidence offered 
tending to support that plea. 

Plaintiff's instruction No. 1 submitted the case on the theory that, if defendent’s 
agent failed to inquire of plaintiff as to whether or not there was a mortgage on 
said wheat and plaintiff made no representations in regard thereto and did not know 
of the provisions in the standard form of policy relative to incumbrances on personal 
property, plaintiff was entitled to recover in the absence of fraud. We deem this 
theory of the law in conflict with the decisions heretofore referred to. 

The judgment should be reversed, and the cause remanded. It is so ordered. 

Cox, P. J., concurs. 


Brap.ey, J. (dissenting). I cannot agree with my learned associates in the 
conclusion reached in the majority opinion. I recognize, however, that the able opin- 
ion by Judge Bailey is fortified by substantial authority if such authority be con- 
strued as applicable and controlling. But I am of the opinion that the cases relied 
upon in this state should not be construed as supporting the majority opinion hold- 
ing that plaintiff cannot recover for the portion of the wheat which was mortgaged. 
It is conceded that a portion of the insured wheat was not included in the mortgage, 
and at the trial defendant made written offer to allow judgment for $250, with costs 
of suit for that portion of the wheat not included in the mortgage. 

The majority opinion states the facts, but, in order to make my dissent under- 
stood, within itself, I shall to some extent refer to the facts. Defendant introduced 
a certified copy of its farm grain insurance certificate filed with the state superin- 
tendent of insurance, and from this it appears that the certificate delivered to plain- 
tiff omitted what I think is an important clause. The certificate delivered to plain- 
tiff recited that it was “accented subject to all the terms, conditions, and stipulations 
embraced in the standard fire insurance policy form to an amount not exceeding,” 
etc. The certificate filed with the state superintendent recited that it was “accented 
subject to all terms, conditions and stipulations embraced in the standard fire insur- 
ance policy form of state where property is located to an amount not exceeding,” etc. 
(Italics mine.) If the italicized portion had not been omitted, there would at least be 
1 better reason for the contention that plaintiff ought to be held to know that there 
was a policy form in Missouri upon which his certificate was conditioned. The rec- 
ord shows that a standard form policy might have been seen by plaintiff by inquiry 
at defendant’s office in Springfield or at other fire insurance agencies but plaintiff 
was not advised of such until after his loss. Plaintiff testified that , when certifi- 
cate was issued, he did not know “what the contents of the standard form of pol- 
icy were,” and no one will doubt that he spoke truthfully. Had the standard form 
policy itself been delivered, it is no disparagement to plaintiff to say that he pro- 
ably could not have appreciated all of its terms and conditions. 

“I make no contention that the general rule as to embodying conditions in a 
contract by reference to some other contract, document, etc., is not as stated in the 
maiority opinion, but I do not think that such rule should be so extended as to bind 
plaintiff under the facts here. I think that we correctly reasoned in Wright v. 
American Ins. Co., 287 S. W. 488, where we held under a very similar state of facts 
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as are now here that the insured was not bound by the terms of a policy as to a 
mortgage when no inquiry was made as to incumbrances and where the policy was 
not deivered, but was only referred to in the grain certificate delivered. We, I think, 
based our conclusion in the Wright Case upon sound reason, and I am sure that 
our conclusion there was in the interest of justice. All know that the insurer and 
the insured, in all classes of insurance, do not contract under equal opportunities to 
appreciate the burdens and conditions of the contract. The insured has nothing to 
say as to the premium, the terms, or the conditions. The contract is prepared in 
toto by the insurer, and the insured can take it or not, if the risk is acceptable to 
the insurer. Conditions are such that insurance is indispensable, and it should not 
be denied or defeated because of conditions included in some document of which 
the average person is wholly ignorant and to which there is only a vague refer- 
ence in the only document delivered. The federal farm census of which we take 
judicial notice, State v. Sillyman (Mo. Sup.) 7 S. W. (2d) 256, discloses that a 
large portion of farm property throughout the land is incumbered. Defendant 
knew this when it insured plaintiff’s wheat, and knew from the general run that 
plaintiff's wheat was likely mortgaged, and knew that, if it was, the policy would be 
void under the standard form policy unless the mortgage was disclosed, and also 
knew or should have known that plaintiff did not in fact know the conditions of 
the standard form policy. And with all this information, fully appreciated by de- 
fendant, plaintiff's wheat was insured without any inquiry as to incumbrances. 

To say that plaintiff cannot recover under the facts here results in this: An 
insurer may insure mortgaged grain without delivering the contract of insurance and 
without making inquiry as to incumbrances, collect the premium, and, if there is no 
loss during the life of the contract, the insurer is to the good the amount of the 
premium, and, if there is a loss during the life of the policy, the insurer is not li- 
able, unless perchance the insured is sufficiently informed to appreciate the impor- 
tance of disclosing incumbrances whether inquiry is made or not. In the absence of 
a statute or a specific ruling by our Supreme Court and there is none, I cannot con- 
cur in an opinion that would legalize such result. The majority opinion recognizes 
the justice of plaintiff’s case. It is stated in the opinion: 

“That much misunderstanding and loss to the insured may innocently occur 
from a strict enforcement of the rule as announced in the Connor and other cases 
= be denied. * * * But the remedy, if required, lies with the Legis- 
ature. 

So far as I am able to ascertain there is no case in this state directly in point on 
‘he question involved here, except the Wright Case, supra, but the principle here in- 
volved, and which I think ought to control, is, I think, in effect supported in Mor- 
rison’s Adm’r. v. Tennessee Marine & Fire Ins. Co., 18 Mo. 262, 59 Am. Dec. 299, 
Boulware v. Insurance Co., 77 Mo. App. 639, and Hollenbeck & Co. v. Mercantile 
Town Mutual Fire Insurance Co., 133 Mo. App. 57, 113 S. W. 217. See, also, 26 
C.J. ie 


In Morrison’s Adm’r v. Tennessee Marine & Fire Ins. Co., the court, in con- 
sidering the question of the insured’s title or insurable interest, said: 


“The rights of the insurer are sufficiently guarded by having it in his power 
to exact, by inquiry, a description of the interest of the applicant, and by the re- 
covery being limited in case of loss to the value of the interest proved on the trial. 
The minuteness of the proposals and conditions, as to the description required of 
property to be insured, without specifying the nature or extent of the interest, 
affords a reasonable inference that this information is not deemed generally material 
and indispensable. These views commend themselves to our judgment by their 
justness, and we are satisfied will effect more solid justice between the assured and 
the insurer, than the contrary doctrine. It cannot have escaped observation that, 
at first sight, many of the principles of the law of insurance are seemingly very 
arbitrary, and their necessity and policy can only be seen and felt by those who are 
called upon to give them a practical application. The man without guile, who asks 
for insurance on his property, is not aware of the necessity of disclosures, which 
long experience in insurance offices has shown to the underwriter to be necessary, 
and to hold his policy void for not making’ disclosures of the importance of which 
he is not aware, would be gross injustice. If applicants for insurance are to be held 
to a strict representation and proof of the nature and extent of their interest in pro- 
perty on which they apply for insurance, they will almost invariably lose the bene- 
fit of their policies. Are the liens of taxes, judgments and such like to avoid polic- 
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ies, unless they are disclosed, when they may be entirely out of mind and forgotten? 
If, from a want of the knowledge of the law, the assured mistakes the nature of his 
title, although he may have one equally valuable, is his policy to be avoided? It is 
no answer to say that the misrepresentation must be material. What is material must 
be determined from the circumstances of each case. What is material in one case 
may not be so in another, and so a wide field for litigation will be opened. The 
ends of justice will be best subserved by holding the assured only responsible for 
fraud. Insurance companies may protect themselves by inquiries in relation to these 
things, and after filling their policies with so much detail and such minutie of in- 
formation in regard to other matters, as to create the impression that they are satis- 
fied, to hold that they are not bound by their contracts, unless information of an- 
other kind is communicated by the assured, which is not sought for, would be en- 
abling them to commit the rankest injustice.” 

In Hollenbeck & Co. v. Mercantile Town Mutual Fire Ins. Co., supra, the in- 

surance company sought to defeat recovery as to the real property insured on the 
ground that it was incumbered by a mortgage at the time the policy was issued. In 
that case there was a written application in which it appeared that the insured had 
stated that he was the sole and absolute owner and that the property was not mort- 
gaged. The policy in that case contained this provision: 
_ “This entire policy shall be void if the insured has concealed or misrepresented 
m writing or otherwise, any material fact or circumstance concerning this insurance 
or the subject thereof; or if the interest of the insured in the property be not truly 
stated herein; or in case of any fraud or false swearing by the insured touching any 
ee relating to this insurance or the subject thereof, whether before or after a 
Oss. 

In the Hollenbeck Case the soliciting agent made no inquiry about a mortgage, 
but the agent’s wife, at his direction, wrote “No” in the application after the ques- 
tion as to incumbrances, and the insured, without reading the application and with- 
out having it read, siened it after it was so prepared. The court, in considering the 
point in that case said: 

“The mortgage was material to the risk, and, if plaintiff failed to disclose it 
(if he was requested to do so), his failure voided the policy as to the building.” 

As I construe, the effect of the holding in the Hollenbeck Case is that the mor- 
gage condition in the policy would not defeat recovery when no inquiry as to in- 
cumbrances was made by the soliciting agent and the insured made no representa- 
tions as to incumbrances. 

3oulware v. Insurance Co., supra, was an action on a policy insuring against 
loss by fire of a threshing outfit. At the time the policy was issued and at the time 
of loss, there was a chattel mortgage on the insured property. No reference in the 
application was made to the mortgage. The by-laws of the insurance company, 
which by-laws were made a part of the policy, provided that: 

“If the interest in the property to be insured be a leasehold or other interest not 
absolute, it must be so stated in the application, otherwise the policy will be void and 
will not attach.” 

In the Boulware Case the court quoted with approval from Ellis v. Insurance 
Co. (C. C.) 32 F. 646, as follows: 

“It is further known that the policies and the blanks for application are pre- 
pared by the insurance companies, and it is familiar law that the stipulations and 
provisions therein are to be construed strictly against the insurer; that if there is 
any fact respecting which information is desired, or any provision which it is deem- 
ed necessary to insert, it is the duty, because it is the interest, of the insurer to see 
that there is a clear and expressed question or stipulation covering the matter.” 

I believe that, under the facts of the instant case, the mortgage on the insured 
wheat should not defeat recovery. Also I am of the opinion that the conclusion 
reached in the majority opinion is in conflict with the ruling in Morrison’s Adm’r v. 
Tennessee Marine & Fire Insurance Co., 18 Mo. 262, 59 Am. Dec. 299, by our Su- 
preme Court, Hollenbeck & Co. v. Mercantile Town Mutual Insurance Co., 133 Mo. 
App. 57, 113 S. W. 217, by the St. Louis Court of Appeals, and Boulware v. Insur- 
ance Co., 77 Mo. App. 639, by the Kansas City Court of Appeals. Therefore I ask 
that this cause be certified to the Supreme Court for final disposition. 
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IOWA STATE INS. CO. v. MISSOURI SOUTHERN R. CO. (No. 4377.) 
Springfield Court of Appeals. Missouri. Sept. 17, 1928. 
9 Southwestern Reporter (2d) 255. 

1. INSURANCE—INSURER PAYING FIRE LOSS UNDER POLICY, POS- 
SIBLY VOID BECAUSE OF NONOCCUPANCY, WAS NOT “VOLUN- 
aaa. NOT ENTITLED TO RECOVER AS ASSIGNEE FROM RAIL- 
Fire insurance company paying insured, where house was destroyed by fire, 

though policy may have been rendered void by nonoccupancy of insured, and 

taking assignment of claim against railroad, was not a “volunteer” which was 
not entitled to recover from railroad company causing fire. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

2. INSURANCE—INSURER WAS UNDER NO OBLIGATION TO RESIST 
FIRE INSURANCE CLAIM IN ORDER TO SAVE HARMLESS RAIL- 
ROAD CAUSING FIRE. 

Insurer was under no obligation to resist fire insurance claim on ground 
that policy was rendered void by nonoccupancy of building in order to save 
harmless railroad company causing fire. 

(For other cases, see Insurance, Dec. Dig. § 601[1].) 


3. INSURANCE—INSURER PAYING FIRE CLAIM BECAME SUBRO- 
GATED TO RIGHTS OF INSURED AGAINST RAILROAD CAUSING 
FIRE, AND HAD RECOURSE AGAINST RAILROAD EITHER BY SUB- 
ROGATION OR UNDER WRITTEN ASSIGNMENT. 

When insurer paid fire claim, where house was destroyed by fire caused by 
railroad company, insurer became subrogated to rights of insured against rail- 
road company, and had recourse against it either by subrogation or under written 
assignment from insured. 


(For other cases, see Insurance, Dec. Dig. §§ 606[1], 607.) 


Appeal from Circuit Court, Reynolds County; E. M. Dearing, Judge. 

Action by the Iowa State Insurance Company against the Missour: Southern 
Railroad Company. From a judgment for plaintiff, defendant appeals. Affirmed. 

John H. Chitwood, of Ellington, and Jules A. Fremon, of Leeper, for appellant. 

3AILEY, J. This is a suit by plaintiff insurance company to recover of defend- 
ant the amount plaintiff paid the insured on one of its fire insurance policies. 
The action is for damages on account of the destruction by fire of a three-room 
dwelling house situated at Bunker, Mo., near defendant’s railroad track. Plain- 
tiff alleged that the owner of this house had a policy of insurance issyed on it 
by plaintiff, insuring the property against fire to the extent of $500; that on 
June 11, 1926, while said policy was in force, the house was destroyed by fire 
communicated to it by sparks from one of defendant’s locomotives; that by 
reason of said fire plaintiff became liable to and paid the insured $500 under the 
terms of said policy; that upon the payment of said sum plaintiff became and 
was subrogated to all the rights of said insured against defendant. The answer 
was a general denial. The case was tried to a jury, resulting in a verdict and 
judgment for plaintiff in the sum of $150, frdbm which judgment defendant has 
appealed. 

The facts necessary to an understanding of the issues raised may be briefly 
stated. There was evidence tending to prove the fire was caused by sparks 
emitted from defendant’s locomotive and communicated to the dwelling house 
insured. Defendant does not seriously question the sufficiency of the evidence to 
sustain the verdict on that phase of the case. The policy of insurance contained 
a provision that, in the event the building insured “be or become vacant or 
unoccupied, and so remain for ten days,” the policy should be void. We may 
assume, for the sake of argument, that the evidence shows the building in 
question was unoccupied for a period of ten days before the fire, so as to give 
plaintiff the right to avoid the policy. Nevertheless, plaintiff paid the claim 
in the sum of $500, and at that time took from the insured a written assignment. 
This assignment provided that, in consideration of the sum so paid, and in full 
settlement of the insured’s claim, he assigned to plaintiff all right, claims, or 
choses in action he might have against defendant, granting plaintiff the right “to 
sue, compromise, or settle in my name or otherwise, and it is hereby fully 
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substituted in my place and subrogated to all my rights in the premises to the 
amount so paid.” 

[1-3] It is urged by defendant that plaintiff was under no legal obligation 
to pay the loss occasioned by the fire because the policy had become void by 
reason of the dwelling house being unoccupied for a period of ten days, that, 
in making such payment, plaintiff was a mere volunteer and not entitled to 
recover from defendant, and that the payment of the loss did not entitle plaintiff 
to an assignment and subrogation to the rights of the insured against defendant. 
In support of these contentions defendant cites Cape Girardeau Bell Tel. Co. v. 
Hamil’s Estate, 153 Mo. App. 404, 134 S. W. 1103, and other smiliar cases. Those 
cases simply state the principle that, when a party who has no interest to protect 
pays the debt of another without any agreement or intention to obtain an assignment, 
he cannot afterwards change front and procure an assignment so as to enforce 
collection, and for the same reason there can be no subrogation against the 
debtor. A different principle is involved in the case at bar. In this case plain- 
tiff life insurance company paid a claim in regard to which it may or may not 
have been liable under the policy. At the very time and in consideration of the 
payment made, it took a written assignment from the insured. Such assignment 
was provided for by the very terms of the policy. Plaintiff is in no sense a 
volunteer. It had an interest in getting settled the claim of the insured arising 
from the fire loss. It may have preferred to compromise the claim rather than 
suffer a lawsuit and depend on the theory that the policy of the insured was 
rendered void by nonoccupancy. Plaintiff was under no obligation to defendant, 
and should not be compelled to resist a claim in order to save defendant harmless. 
There was no privity of contract between them, and defendant should have no 
concern as to the policy of insurance being voided, further than to be protected 
in any amount it should have to pay plaintiff. In this defendant is fully pro- 
tected by the written assignment. Moreover, if defendant were liable in the 
first instance for the fire damage, it should not be relieved of liability on account 
of the conduct of plaintiff in paying the claim. When plaintiff paid the fire claim, 
it became subrogated to the rights of the insured against defendant, and had 
recourse against defendant either by subrogation or under the written assign- 
ment, it makes no difference which. We think these views are sustained by the 
leading authorities on this question. St. Louis-Arkansas & Texas R. Co. v. Fire 
Association, 60 Ark. 325, 30 S. W. 350, 28 L. R. A. 83; U. S. Casualty Co. v. 
Bagley, 129 Mich. 70, 87 N. W. 1044, 55 L. R. A. 616, 95 Am. St. Rep. 424; Phenix 
Ins. Co. v. Pennsylvania, 134 Ind. 215, 33 N. E. 970, 20 L. R. A. 405; Potomac 
Insurance Co. v. Nickson, 64 Utah, 395, 231 P. 445, 42 A. L. R. 128; Royal Indem- 
nity Co. v. Platt & W. Ref. Co., 98 Misc. Rep. 631, 163 N. Y. S. 197; 14 R. C. L. 
art. 568, p. 1406. 

It follows the judgment should be affirmed. It is so ordered. 

Cox, P. J., and Bradley, J., concur. 


WHITEKETTLE et al. v. NEW YORK UNDERWRITERS’ INS. CO. 
Supreme Court of Pennsylvania. June 30, 1928. 
143 Atlantic Reporter 129. 
2. INSURANCE—ISSUE AS TO VALUE OF INSURED BUILDINGS, 
RAISED BY INSURED’S TESTIMONY AS TO VALUE THEREOF, 
HELD FOR JURY. 


Issue as to value of insured property, raised by testimony of insured, based 
on actual knowledge of buildings and from a sketch made on the ground after 
fire, held one of fact for jury’s determination and not of law for the court. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


5. INSURANCE—INSURER HELD NOT ENTITLED TO BINDING IN- 
STRUCTIONS IN SUIT ON FIRE POLICY, WHERE TESTIMONY 
DESCRIBING BUILDINGS JUSTIFIED VERDICT IN SOME AMOUNT. 
Where evidence as to description of property in suit on fire policy would 

have justified a verdict in some amount, binding instructions could not have been 

given for insurer. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 
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Appeal from Court of Common Pleas, Perry County; James M. Barnett, 
President Judge. 

Suit by F. H. Whitekettle and another against the New York Underwriters’ 
Insurance Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Argued before Moschzisker, C. J., and Walling, Simpson, Sadler, and 
Schaffer, JJ. 

Horace M. Schell, of Philadelphia, and Walter W. Rice, of New Bloomfield, 
for appellant. 

Luke Baker, of New Bloomfield, for appellees. 

Stmpson, J. In a suit on a fire insurance policy given by defendant to plain- 
tiffs, the latter recovered a verdict, and, from the judgment entered thereon, the 
former appeals. The case was strenuously contested, but the assignments do not 
disclose any reversible error. 

[1] Appellant’s principal complaints relate to the competency of plaintiffs 
and their witnesses to give opinions as to the value of the insured buildings, 
which were located in the open country, far from any other property of like 
character. In sustaining its prior ruling admitting the opinion evidence, the 
court below says: 

“In large cities, where real estate sales are of everyday occurrence and 
prices are well known, it is reasonable to require a high standard of qualification. 
‘In neighborhoods where sales are few and at long intervals it would be unfair 
and impracticable to require as full and detailed knowledge on the part of wit- 
nesses as in other localities where sales are frequent and of public interest and 
attention. Opinion of any kind is a poor quality of evidence, and where 
admissible at all it is only so because it is the best that is available. In all 
questions of competency on that subject there must be a sliding scale, the only 
standard of which is that the witness shall have such knowledge of the subject- 
matter as can be reasonably expected in view of the circumstances of the 
particular case.’ Lally v. Cent. Val. R. R. Co., 215 Pa. 436, 64 A. 633; * * * Appeal 
of Penna. Co. for Ins. on Lives and Granting Annuities, 282 Pa. 69, 127 A. 441. 
It is hard to imagine a case in which the matter of obtaining well-qualified 
witnesses to value would be of greater difficulty than in this. As was said in 
McAnarney v. Newark Fire Ins. Co., supra [247 N. Y. 176, 183, 159 N. E. 902, 904]: 
‘In the first place, buildings, independently of the land upon which they stand, are 
never the subject of market sales. In the second place, no two buildings are 
alike in size, proportion, ornamentation, or otherwise. Doubtless no buildings, 
duplicating those destroyed, could be found the world over. They are incapable 
of replacement from any market whatsoever. Therefore, the strict rule that 
market value or market price is an exclusive measure of damage does not 
apply. * * * The buildings had, however, a value, the defendant had insured them 
for just what they were, and they were destroyed by fire. Were the plaintiffs, 
with the legal right to recover the insurance, to be entirely deprived of that right 
because it was impossible for them to produce expert witnesses qualified by long 
experience with sales of similar property, to testify to the value of the buildings 
at the time of the loss? If ever there are cases for the application of the 
‘sliding scale’ of qualifications of witnesses, this would seem to be one. The 
plaintiffs had worked in and about these buildings, * * * one of them for 27 
years, the other for nearly as long. They were familiar with the buildings, the 
purposes for which and the manner in which they were used. They had lived all 
their lives in the neighborhood and owned other property in it. * * * They would 
seem to have been at least as well qualified as was the plaintiff in Chauvin v. 
Superior Fire Insurance Co., 283 Pa. 397, 129 A. 326, whose testimony respecting 
the ‘actual cash value’ of his property was held to have been properly admitted.” 

Nothing can profitably be added to what is thus quoted, which is applicable 
to all the opinion evidence produced by plaintiffs. 


[2] It is further contended that the evidence of plaintiffs themselves was 
based on blueprints and appraisal sheets of the insured property, which had 
been left on the premises by former owners. This plaintiffs denied. When first 
examined as a witness, one of them was permitted to use those papers in giving 
his testimony, but all this evidence was subsequently stricken out on defendant’s 
motion. Later, both of the plaintiffs testified as to the value of the destroyed 
property, based, as each said, on his actual knowledge of the buildings, which 
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extended over a number of years, and from a sketch made on the ground, after 
the fire, by the two of them acting together. The issue thus raised was one of 
fact for the jury’s determination, and not of law for the court. We need not 
consider whether the sketch itself was properly admitted in evidence, since no 
harm could have resulted from its admission. Ruppert v. West Side Belt R. R. 
Co., 25 Pa. Super. Ct. 613, 615. 

[3] Defendant also asks: “May insured testify as to their purpose in buying 
the insured premises?” To this as a concrete proposition, we readily answer in 
the negative, but the error was not plaintiffs. The point first arose when defend- 
ant asked one of plaintiffs on cross-examination: “For what purpose was this 
plant purchased by you?” The question was objected to, but admitted “as 
affecting the credibility and the accuracy of the testimony of this witness as 
going to the value of the buildings.” He then answered: “We expected to resell 
to some industry.” Defendant afterwards called another witness, who testified 
the other plaintiff had said before the trial that “they were going to dismantle 
[the buildings] tear them down and sell the lumber.” The plaintiff thus referred 
to was later called in rebuttal and allowed to testify, despite defendant’s objection 
now being considered: “I did not say we were going to dismantle and sell the 
property. * * * We expected to sell it to some manufacturing company.” Of 
course defendant cannot be heard to complain of that for which it was itself 
responsible. 

{4, 5] The assignments of error as to the charge allege, either actually or 
in effect, that the court erred in not instructing a verdict in defendant’s favor. 
The statement of questions involved, which limits the scope of our consideration 
of an appeal (Morris v. Zinn, 286 Pa. 281, 133 A. 507; Dravo Contracting Co. v. 
James Rees & Sons Co., 291 Pa. 387, 140 A. 148), predicates this contention on 
the alleged “absence of competent evidence as to the actual cash values of the 
insured premises.” As we have already shown, there was ample proof of such 
value, but, if there had not been, the description of the destroyed property, as 
detailed in the testimony of the various witnesses, would have justified a verdict 
in some amount (Hartman v. Pittsburgh Incline Plane Co., 159 Pa. 442, 28 A. 145; 
Osterling v. Frick, 284 Pa. 397, 131 A. 250), and hence binding instructions for 
appellant could not properly have been given. 

The judgment of the court below is affirmed. 


CITY OF NEW YORK INS. CO. v. GUGENHEIM. (No. 693.) 
Court of Civil Appeals of Texas. Waco. July 14, 1928. 
7 Southwestern Reporter (2d) 963. 

INSURANCE—FIRE ESCAPING INTO FURNACE COMPARTMENT IN- 
TENDED FOR AIR SPACE ONLY HELD “HOSTILE FIRE,” ALLOW- 
ING RECOVERY FOR DAMAGE BY SMOKE AND SOOT. 

In action to recover on fire policy, where fire causing damage entered and 
burned in furnace compartment intended for air only, held that such fire was 
hostile, and damages resulting from smoke and soot could be recovered for within 
the rule that fire policy covers all damage caused by a hostile fire; a “hostile fire” 
being “one which becomes uncontrollable or breaks out from where it was 
intended to be and becomes a hostile element.” 


(For other cases, see Insurance, Dec. Dig. § 421.) 


Error from McLennan County Court, Kyle Vick, Judge. 

Action by A. D. Gugenheim against the City of New York Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 

Thompson, Knight, Baker & Harris, and Pinkney Grissom, all of Dallas, 
for plaintiff in error. 

Spell, Naman & Penland, of Waco, for defendant in error. 

Barcus, J. Defendant in error instituted this suit, seeking to recover from 
plaintiff in error damages which he claimed to have suffered to his home by 
reason of a fire. There was no controversy about the policies of insurance being 
issued, the fact that defendant in error had suffered damages, or the amount 
thereof; plaintiff in error’s sole contentions being that the fire which caused the 
damage was a “friendly” fire, and, further, that there was no actual burning, but 
that the only damage was from smoke and soot. Defendant in error’s home was 
equipped with an oil-burning furnace, which was so arranged it had two com- 
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partments. The inner compartment contained the fire and the outer one the 
air; there being a galvanized iron jacket which held the fire, and on the outside 
thercof was the compartment which contained the air. «The fire in the inner 
compartment would heat the air in the outside compartment, and the air would 
then rise and go through the building and thereby heat the house. There was 
no way for the fire or smoke to get from the fire compartment into, the air com- 
partment so long as the furnace was in good repair. The smoke and soot from 
the fire compartment went out through the smoke vent. It appears that in 
some way a leak developed whereby oil flowed into the air compartment, and, 
when the fire in the furnace became hot enough to heat the air sufficiently in the 
air compartment, it caused the oil which had escaped into the air compartment to 
ignite, and the smoke and soot from the oil burning in the air compartment went 
through the air vents into the house and damaged the furniture, fixtures, and 
walls to the amount agreed upon. 

The overwhelming weight of the authorities is that a fire insurance policy 
covers all damages caused by a hostile fire—that is, one which becomes uncon- 
trollable or breaks out from where it was intended to be and becomes a hostile 
element—and, where there is such a fire, recovery may be had for resulting 
losses or damage in regard to which there has been no actual ignition, such as 
a loss or damage caused by smoke or soot or by heat. 26 C. J. 340, and 
authorities there cited. In Way v. Abington Mutual Fire Ins. Co., 166 Mass. 67, 
43 N. E. 1032, 32 L. R. A. 608, 55 Am. St. Rep. 379, it was held that, where a 
fire in a chimney caused by the accidental ignition of soot damaged the insured 
property, it was a hostile fire. In Pappadakis v. Netherlands Fire & Life Ins. Co., 
137 Wash. 430, 242 P. 641, 49 A. L. R. 402, it was held by the Supreme Court of 
Washington that, where a fire escaped through a crack in an oven and heated a 
sprinkler head, which caused the water pipe to be released, which in turn 
caused the damage, it was a hostile fire. In Cabbell v. Milwaukee Mechanics’ 
Ins. Co., 218 Mo. App. 31, 260 S. W. 490, it was held that, where an explosion 
occurred in the furnace and burning coals were thrown out into the basement 
of the building and smoke and soot were emitted therefrom, same was a hostile 
fire. The distinction between a hostile and a friendly fire is discussed and clearly 
pointed out in volume 6, Cooley’s Briefs on Insurance, pp. 4933-4935, and the rule 
deducible from the authorities seems to be that, where a fire remains within the 
receptacle or place which was intended, it constitutes a friendly fire, but, where 
it escapes and burns in a place where same was not intended to burn, it then 
becomes a hostile fire. The evidence in this case shows that the fire which 
¢éaused the damage was in the air compartment of the furnace, and that under no 
condition should there have been a fire therein. While it is true that the air 
compartment and the fire compartment were each necessary parts of the furnace 
used to heat the home of defendant in error, same was separate and apart one 
from the other. So long as the furnace was in proper order, there was no way 
for the hot air to get into the fire compartment or for the fire to get into the 
hot air compartment. We think the fire in the hot air compartment was a 
hostile fire. 

The Supreme Court of Texas, in the recent case of Reliance Insurance Co. 
v. W. W. Naman, 6 S. W.(2d) 743, held that, where the fire which occasions the 
damage is confined to the usual and ordinary place, such as the range, grate, or 
furnace, it is usually denominated a friendly fire, and as such not a fugitive one 
within the contemplation of the contract of insurance, and that the insurance 
company is not liable for any damage occasioned by a friendly fire. In the 
same opinion, however, said court held that, where the loss does come within the 
contract, recovery is not dependent upon consumption or even actual ignition, 
for a direct loss may otherwise result by smoke and soct or heat. 

The fire which occasioned the damage to defendant in error being a hostile 
fire, the trial court did not err in rendering a judgment against plaintiff in error 

The judgment of the trial court is affirmed. 
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extended over a number of years, and from a sketch made on the ground, after 
the fire, by the two of them acting together. The issue thus raised was one of 
fact for the jury’s determination, and not of law for the court. We need not 
consider whether the sketch itself was properly admitted in evidence, since no 
harm could have resulted from its admission. Ruppert v. West Side Belt R. R. 
Co., 25 Pa. Super. Ct. 613, 615. 

[3] Defendant also asks: “May insured testify as to their purpose in buying 
the insured premises?” To this as a concrete proposition, we readily answer in 
the negative, but the error was not plaintiffs. The point first arose when defend- 
ant asked one of plaintiffs on cross-examination: “For what purpose was this 
plant purchased by you?” ‘The question was objected to, but admitted “as 
affecting the credibility and the accuracy of the testimony of this witness as 
going to the value of the buildings.” He then answered: “We expected to resell 
to some industry.” Defendant afterwards called another witness, who testified 
the other plaintiff had said before the trial that “they were going to dismantle 
[the buildings] tear them down and sell the lumber.” The plaintiff thus referred 
to was later called in rebuttal and allowed to testify, despite defendant’s objection 
now being considered: “I did not say we were going to dismantle and sell the 
property. * * * We expected to sell it to some manufacturing company.” Of 
course defendant cannot be heard to complain of that for which it was itself 
responsible. 

[4, 5] The assignments of error as to the charge allege, either actually or 
in effect, that the court erred in not instructing a verdict in defendant’s favor. 
The statement of questions involved, which limits the scope of our consideration 
of an appeal (Morris v. Zinn, 286 Pa. 281, 133 A. 507; Dravo Contracting Co. v. 
James Rees & Sons Co., 291 Pa. 387, 140 A. 148), predicates this contention ou 
the alleged “absence of competent evidence as to the actual cash values of the 
insured premises.” As we have already shown, there was ample proof of such 
value, but, if there had not been, the description of the destroyed property, as 
detailed in the testimony of the various witnesses, would have justified a verdict 
in some amount (Hartman v. Pittsburgh Incline Plane Co., 159 Pa. 442, 28 A. 145; 
Osterling v. Frick, 284 Pa. 397, 131 A. 250), and hence binding instructions for 
appellant could not properly have been given. 

The judgment of the court below is affirmed. 


CITY OF NEW YORK INS. CO. v. GUGENHEIM. (No. 693.) 
Court of Civil Appeals of Texas. Waco. July 14, 1928. 
7 Southwestern Reporter (2d) 963. 

INSURANCE—FIRE ESCAPING INTO FURNACE COMPARTMENT IN- 
TENDED FOR AIR SPACE ONLY HELD “HOSTILE FIRE,” ALLOW- 
ING RECOVERY FOR DAMAGE BY SMOKE AND SOOT. 

In action to recover on fire policy, where fire causing damage entered and 
burned in furnace compartment intended for air only, held that such fire was 
hostile, and damages resulting from smoke and soot could be recovered for within 
the rule that fire policy covers all damage caused by a hostile fire; a “hostile fire” 
being “one which becomes uncontrollable or breaks out from where it was 
intended to be and becomes a hostile element.” 


(For other cases, see Insurance, Dec. Dig. § 421.) 


Error from McLennan County Court, Kyle Vick, Judge. 

Action by A. D. Gugenheim against the City of New York Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 

Thompson, Knight, Baker & Harris, and Pinkney Grissom, all of Dallas, 
for plaintiff in error. 

Spell, Naman & Penland, of Waco, for defendant in error. 

Barcus, J. Defendant in error instituted this suit, seeking to recover from 
plaintiff in error damages which he claimed to have suffered to his home by 
reason of a fire. There was no controversy about the policies of insurance being 
issued, the fact that defendant in error had suffered damages, or the amount 
thereof; plaintiff in error’s sole contentions being that the fire which caused the 
damage was a “friendly” fire, and, further, that there was no actual burning, but 
that the only damage was from smoke and soot. Defendant in error’s home was 
equipped with an oil-burning furnace, which was so arranged it had two com- 
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partments. The inner compartment contained the fire and the outer one the 
air; there being a galvanized iron jacket which held the fire, and on the outside 
thercof was the compartment which contained the air. «The fire in the inner 
compartment would heat the air in the outside compartment, and the air would 
then rise and go through the building and thereby heat the house. There was 
no way for the fire or smoke to get from the fire compartment into, the air com- 
partment so long as the furnace was in good repair. The smoke and soot from 
the fire compartment went out through the smoke vent. It appears that in 
some way a leak developed whereby oil flowed into the air compartment, and, 
when the fire in the furnace became hot enough to heat the air sufficiently in the 
air compartment, it caused the oil which had escaped into the air compartment to 
ignite, and the smoke and soot from the oil burning in the air compartment went 
through the air vents into the house and damaged the furniture, fixtures, and 
walls to the amount agreed upon. 

The overwhelming weight of the authorities is that a fire insurance policy 
covers all damages caused by a hostile fire—that is, one which, becomes uncon- 
trollable or breaks out from where it was intended to be and becomes a hostile 
element—and, where there is such a fire, recovery may be had for resulting 
losses or damage in regard to which there has been no actual ignition, such as 
a loss or damage caused by smoke or soot or by heat. 26 C. J. 340, and 
authorities there cited. In Way v. Abington Mutual Fire Ins. Co., 166 Mass. 67, 
43 N. E. 1032, 32 L. R. A. 608, 55 Am. St. Rep. 379, it was held that, where a 
fire in a chimney caused by the accidental ignition of soot damaged the insured 
property, it was a hostile fire. In Pappadakis v. Netherlands Fire & Life Ins. Co., 
137 Wash. 430, 242 P. 641, 49 A. L. 'R. 402, it was held by the Supreme Court of 
Washington that, where a fire escaped through a crack in an oven and heated a 
sprinkler head, which caused the water pipe to be released, which in turn 
caused the damage, it was a hostile fire. In Cabbell v. Milwaukee: Mechanics’ 
Ins. Co., 218 Mo. App. 31, 260 S. W. 490, it was held that, where an explosion 
occurred in the furnace and burning coals were thrown out into the basement 
of the building and smoke and soot were emitted therefrom, same was a hostile 
fire. The distinction between a hostile and a friendly fire is discussed and clearly 
pointed out in volume 6, Cooley’s Briefs on Insurance, pp. 49334935, and the rule 
deducible from the authorities seems to be that, where a fire remains within the 
receptacle or place which was intended, it constitutes a friendly fire, but, where 
it escapes and burns in a place where same was not intended to burn, it then 
becomes a hostile fire. The evidence in this case shows that the fire which 
¢aused the damage was in the air compartment of the furnace, and that under no 
condition should there have been a fire therein. While it is true that the air 
compartment and the fire compartment were each necessary parts of the furnace 
used to heat the home of defendant in error, same was separate and apart one 
from the other. So long as the furnace was in proper order, there was no way 
for the hot air to get into the fire compartment or for the fire to get into the 
hot air compartment. We think the fire in the hot air compartment was a 
hostile fire. 

The Supreme Court of Texas, in the recent case of Reliance Insurance Co. 
v. W. W. Naman, 6 S. W.(2d) 743, held that, where the fire which occasions the 
damage is confined to the usual and ordinary place, such as the range, grate, or 
furnace, it is usually denominated a friendly fire, and as such not a fugitive one 
within the contemplation of the contract of insurance, and that the insurance 
company is not liable for any damage occasioned by a friendly fire. In the 
same opinion, however, said court held that, where the loss does come within the 
contract, recovery is not dependent upon consumption or even actual ignition, 
for a direct loss may otherwise result by smoke and soct or heat. 

The fire which occasioned the damage to defendant in error being a hostile 
fire, the trial court did not err in rendering a judgment against plaintiff in error 

The judgment of the trial court is affirmed. 
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WESTCHESTER FIRE INS. CO. OF NEW YORK vy. DIXON et al. (No. 8041.) 
Court of Civil Appeals of Texas. San Antonio. June 27, 1928. 
Rehearing Denied July 27, 1928. 

7 Southwestern Reporter (2d) 963. 

2. INSURANCE—IN SUIT ON POLICY INSURING GOODS IN DWELLING 
HOUSE. IT WAS IMMATERIAL WHETHER GOODS REMAINED IN 
BUILDING AFTER FIRE. 

In suit on policy insuring property situated in dwelling against loss by fire not 
exceeding $800, it was immaterial whether goods remained in building after fire or 
were removed, since recovery could be had only for goods damaged or destroyed. 

(For other cases, see Insurance, Dec. Dig. § 505.) 


4. INSURANCE—INSURED’S FAILURE TO PROTECT PROPERTY FROM 
DAMAGE AFTER FIRE MERELY SUSPENDS RECOVERY, AND, IF 
NOT PLEADED, IS WAIVED. 

Insured’s failure, immediately after fire, to protect insured property from fur- 
ther damage and to separate damaged property from the undamaged, in violation of 
policy, would merely suspend right to recovery, and must be pleaded in abatement, 
and failure to so plead it waived the defense. 


(For other cases, see Insurance, Dec. Dig. § 615, 640[2].) 


5. INSURANCE—FAILURE TO PROVE LOSS DOES NOT BAR RECOV- 
ERY, BUT IS CONDITION PRECEDENT, WAIVED IF NOT PLEADED. 
Failure to furnish proof of loss is not a defense barring recovery on fire policy, 

but a right given to insist upon such proof of loss before suit is brought that abates 

the oo must be presented and decided by the court before trial on merits or 
is waived. 


(For other cases, see Insurance, Dec. Dig. § 539[5], 612[2], 640[4].) 


Appeal from Bexar County Court at Law No. 1; McCollum Burnett, Judge. 

Suit by Myra Dixon and husband against the Westchester Fire Insurance Com- 
pany of New York. Judgment for the plaintiffs, and the defendant appeals, Affirmed. 

Sam K. Hocker, Nelson Lytle, and T. M. West, all of San Antonio, for appell- 
ant. 

P. H. Long, John Sehorn, and Edwin Sehorn, all of San Antonio, for appellees. 

Cosss, J. Appellees brought this suit, in the county court at law No. 1 of Bexar 
county, against appellant, on a fire insurance policy that insured appellees’ house- 
hold and kitchen furniture against fire loss, in the sum not exceeding $800, which 
furniture was situated in a dwelling house at 216 Glass avenue, in the city of San 
Antonio. Appellees alleged that the total value of the property destroyed was 
$1,222.35. 

Appellant answered, first, with a plea in abatement, that the suit was prema- 
turely brought, because no proof of loss was filed, also with general and special 
exceptions, and that appellees should not recover because this fire was caused by 
some wrongful or fraudulent act on the part of appellees, who were responsible 
for the fire and guilty of arson; that the goods were not totally destroyed, and that 
a part of the goods not destroyed were carried away by appellees; that appellees 
failed to separate the damaged goods from the undamaged property, which avoided 
the policy; that appellees were not the sole owners of the property. 

The real defense in the case was arson. The case was tried with a jury, to 
whom were submitted all the real and substantial issues. Those issues, with the 
jury’s answers thereto, are as follows: 

“(1) Was any of the property covered by said policy of insurance damaged by 
said fire? Answer ‘Yes’ or ‘No.’ We, the jury, answer ‘Yes.’ 

“(2) If you answer the foregoing question in the affirmative, but not otherwise, 
then state the actual cash value of such property (a) immediately prior to said 
fire; (b) immediately after said fire. We, the jury, answer ‘(a) $850; (b) $50.’ 

“(3) Was any of the property covered by said policy of insurance, totally des- 
troyed by fire? Answer ‘Yes’ or ‘No.’ We, the jury, answer ‘Yes.’ 

“(4) If you answer the foregoing question in the affirmative, but not otherwise, 
then state the actual cash value of such property, immediately prior to said fire. 
We, the jury, answer ‘$800.’” 

While the foregoing issues seem to cover the case, still appellant requested the 
court, as it had a right to do, to submit the following additional issues: 
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“Was all the furniture described in the list of furniture presented by plaintiff 
in the house at the time of the fire? Answer ‘Yes’ or ‘No.’ If you answer the fore- 
going question in the negative, then you will answer the following question: What 
articles of the household furniture were in the house at the time of the fire, and 
what was the value of such furniture?” 

The appellant also asked the following special issue: 

“Did the plaintiff, immediately after the fire, protect the property burned from 
any further damage, and separate the damaged and undamaged personal property 
and put it in the best possible order? Answer ‘Yes’ or ‘No.’” 

The applicant also requested the following issue: 

“Did the plaintiff return any property to Alamo Peck Furniture Company? 
Answer ‘Yes’ or ‘No.’ If you answer the foregoing question ‘Yes,’ then state 


what articles of the furniture were returned to Alamo Peck Furniture Company 
and its value.” 


[1-3] The policy was a contract to pay a direct sum, not exceeding $800, for 
the property gestroyed by fire, which was owned by appellees and situated in 
their dwelling at the time of the fire. Suppose the jury on this issue should find 
that not all the articles embraced in the list furnished after the fire to appellant’s 
representative were in the house at the time of the fire. This would not change 
appellant’s liability on the contract of insurance for the entire amount destroyed, 
provided it did not lessen the value of the insured amount of the goods that were 
destroyed. What difference whether the goods remained in the building after 
the fire or were removed? The recovery is only for the damaged or destroyed 
goods. The same is true in respect to the requested issue as to whether any of 
the goods in that house were returned to Alamo Peck Furniture Company. The 
issue to be determined was as to the value of the damaged and destroyed goods, 
not as to the value of any goods that were not damaged or destroyed. 

[4] In respect to the third issue refused by the court, complained of, as to 
whether plaintiff failed immediately after the fire to protect the property burned 
from further damage and to separate the damaged from the undamaged; appel- 
lant claims that such failure avoided the policy; in other words, forfeited it. 
In Humphrey v. National Fire Insurance Co. (Tex. Com. App.) 231 S. W. 750, 
it is held that such a violation of a policy would merely suspend the right to 
recovery, and, not being a bar to recovery, must be pleaded in abatement, and 
the failure to so plead in bar waived the defense. It is not shown that the 
appellees did not separate the property, or that any inquiry resulted to appellant 
by any such failure. Phoenix Assurance Co. v. Stenson, 34 Tex. Civ. App. 471, 79 
S. W. 866. 

[5] The failure to furnish proof of loss is not a defense to bar a recovery, but 
a right given to insist upon such proof of loss before a suit is brought that 
abates the suit, and must be presented and decided by the court prior to a trial 
on its merits or it is waived, and that it was not only filed but was passed upon 
and overruled. The jury found that appellees furnished proof of the loss, and it 
is supported by the evidence. 

[6] It is apparent from a careful reading of the record, that the court has, 
without error, submitted all the issues to the jury that were material, and their 
findings are supported by the evidence. The court did not err in refusing the 
appellant’s requested charges. 


_ Finding no reversible error committed in the trial of this case, the judgment 
is affirmed. 


NATIONAL UNION FIRE INS. CO. v. POOL. 
(No. 3058.) 
Court of Civil Appeals of Texas. Amarillo. June 20, 1928. 
9 Southwestern Reporter (2d) 138. 

1. INSURANCE—INSURED, IN ACTION ON FIRE POLICY TO ESTAB- 
LISH ESTOPPEL, COULD NOT SHOW DECLARATION OF INSURER’S 
AGENT MADE PRIOR TO COMPLETION OF CONTRACT. 

In action on fire policy, insured, to establish estoppel of insurance company, 
to suspend policy because of nonpayment of premiums, could not show the 
declaration of the company’s agent, made prior to completion of the contract, 
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relative to insurer’s custom to give notice to insured of due dates of premium 
notes. 


(For other cases, see Insurance, Dec. Dig. § 375[1].) 


2. INSURANCE--EVIDENCE HELD INSUFFICIENT TO SHOW INSURER’S 
CUSTOM TO GIVE POLICY HOLDERS NOTICE OF PREMIUM 
NOTES’ DUE DATES, FAILURE OF WHICH WOULD ESTOP SUS- 
PENSION FOR NONPAYMENT. 

In action on fire policy, declared suspended by defendant insurance company 
for nonpayment of premium note, evidence held insufficient to disclose that it 
was insurer’s general custom to give notice to its policy holders of approaching 
due dates of premium notes, or that such notes were past due, as creating an 
equitable estoppel abrogating suspension of the policy for nonpayment. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from District Court, Randall County; Henry S. Bishop, Judge. 

Action by J. S. Pool against the National Union Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

Thompson, Knight, Baker & Harris, of Dallas, and Turner, Culton & Gibson, 
of Amarillo, for appellant. 

L. C. Penry, of Stamford, for appellee. 

Jackson, J. This suit was instituted in the district court of Randall county, 
Texas, by J. S. Pool, the appellee, against the National Union Fire Insurance 
Company, the appellant, to recover the sum of $2,000 on a policy of fire insurance 
issued by appellant to appellee. 

The appellee alleges that on August 10, 1926, through its agent, the appellant 
issued to him the policy sued on, insuring his residence for a period of three 
years from said date in the sum of $1,500 and his furniture in the sum of $500 
against loss by fire; that at the time the policy was issued appellee paid the 
agreed consideration for the issuance of said policy; that on May 9, 1927, while 
said policy was in force, appellee’s said residence and furniture were totally 
destroyed by fire; that appellee gave notice to appellant of such loss and asked 
an adjustment thereof; that appellant, under the terms of said policy, was 
obligated to pay to appellee a sum not to exceed $2,000; that the reasonable value 
of said residence and the furniture, at the time of its destruction by fire, was 
$3,500; that, although the appellee had complied with the terms of his contract of 
insurance, the appellant denied liability on the policy, and declined and refused to 
pay the same or any part thereof. 

The appellant answered by general demurrers, general denial, and pleaded: 

That the policy was issued and accepted, subject to the terms and conditions 
therein contained; that the appellee contracted and agreed to pay certain 
premiums for said policy, a part of which was evidenced by a promissory note 
for the sum of $25.33, dated August 9, 1926, payable to appellant at Pittsburgh, 
Pa., on May 1, 1927, which note, among other things, provided: 

“That it is hereby agreed that, in case of nonpayment of this note at 
maturity, this company shall not be liable for loss during such default, and the 
policy for which this note was given shall lapse until payment is made to this 
company at Pittsburgh, Pennsylvania, and in the event of nonsettlement for time 
expired, as per terms in contract, the whole amount of note may be declared 
earned due, and payable, and may be collected by law.” 

That said note was accepted by appellant and was not paid at maturity by 
appellee, but he defaulted in the payment of said note, which was past due at the 
date of the fire, and said policy was not in force when the property was destroyed, 
but was suspended from operation by the default of appellee in failing to pay said 
note at maturity, and appellant is not liable to appellee on said policy. 

In a supplemental petition, the appellee, in reply to appellant’s answer, pleads 
that one-third of the premium was paid in cash at the time the policy was issued, 
which contained no provision of forfeiture or suspension; that he neither read the 
note nor was it read to him, and no such provision was called to his attention, and 
he supposed that the note was an ordinary promissory note; that, about three 
years before he obtained the policy sued on, appellant had insured for him, 
through the same agent, the same property for a term of three years, and he 
had paid the premium, part cash and given notes for the balance; that in the 
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dealings with appellant on said first policy it was its rule and custom to notify 
appellee, about 30 days prior to the maturity of the premium notes, of the date on 
which a note was due, and, if the note was not paid at its due date, another 
notice was sent by appellant, calling appellee’s attention to the fact that the note 
had not been paid; that it was the universal custom of appellant to notify its 
policy holders in Canyon by written notice, about 30 days before the note became 
due, of the approaching due date thereof, and also to send such notice to its 
local agent in Canyon; that, at the time he obtained the policy sued on and 
executed the note, he knew of said custom and did not charge his memory with 
the maturity date of the note, but relied on the custom of appellant to give him 
written notice thereof, which it failed to do; that he was ready, able, and willing 
to pay said note when it became due, and would have paid it if he had been 
notified of its maturity, all of which appellant and its agent knew, and that 
appellee acted as an ordinarily prudent person would under similar circumstances ; 
that by reason of appellant’s custom to notify its policy holders in Canyon of 
the due date of the premium notes held by it, some 30 days in advance, and its 
failure to give appellee any notice whatever of the approaching maturity of the 
note, or that it was past due, appellant is estopped to claim the suspension or 
forfeiture of the policy, on account of appellee’s failure to pay said note on its 
due date, May 1, 1927. The appellee, in his pleadings, offered to pay the amount 
of the note, with any accumulated interest thereon. 

In a supplemental answer, appellant urged certain exceptions to the effect 
that the allegations in appellee’s supplemental petition did not set up facts 
which would constitute an equitable estoppel; that appellee had defaulted in the 
payment of the notes given for the first policy; that appellant had notified him of 
the stipulation in the note suspending the policy on default in payment when 
due, and, if appellee was ignorant of such provision, it was due to his gross 
negligence. 

In answer to special issues submitted by the court, the jury found that it was 

the custom of appellant to rotify a policy holder of the due date of his premium 
note 30 days before the maturity thereof; that, if the note was not paid when 
due, it would again notify the policy holder that the note was past due and unpaid; 
that it was not the custom of appellant, when the premium note was due, to send 
it to the local agent at Canyon, with instructions to present it to the maker for 
payment; that no such notice was sent to appellee; that appellee knew of such 
custom, and relied thereon; that the agent of appellant at Canyon knew that 
appellee was relying on such custom, and that an ordinarily prudent person, 
under the circumstances, would have relied on such custom, and deferred the 
payment of the note until such notice was received; that appellee’s failure to pay 
the note before May 9, 1927, was caused by his reliance on such custom; that 
appellee did not know, before May 9, 1927, when the note was due, and was not 
required, by the exercise of ordinary diligence, to know when the note was due; 
that appellee did not know of the clause in the note suspending his policy for 
default in the payment of the note, and that his failure to know was not due to 
his negligence. 
_ _ Based on these findings, the court rendered judgment against appellant and 
in favor of appellee for the sum of $2,000, together with interest thereon at the 
rate of 6 per cent. per annum from the date of the judgment, and all costs of 
suit, from which judgment this appeal is prosecuted. 

[1] Appellant’s assignments of error may be considered together, as they 
challenge the action of the court in overruling its exceptions to the effect that the 
facts alleged by appellee in his supplemental petition are not sufficient to 
constitute an equitable estoppel; that the court should have directed a verdict in 
its behalf, and the findings of the jury are not supported by the testimony, and 
would not, if warranted by the evidence, authorize the judgment against it. 

Appellee testified in substance that the premium on the first policy issued 
to him by appellant, three years prior to the policy sued on, had been paid by 
him part cash and the balance in notes; that he was notified by appellant of the 
approaching due date of said notes; that he failed to pay on the due dates thereof, 
and was again notified that the notes were past due; that, at the time the agent 
inspected the property for the issuance of the first policy, he told appellee that 
appellant and other insurance companies customarily notified policy holders of the 
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approaching maturity of their premium notes; that appellee could not say that he 
knew anything about appellant’s “custom with reference to notifying policy 
holders concerning the payment of their premium notes”; that he knew the way 
they treated him on the prior policy; that he did not recall any other person 
who had insurance with the company, for which premium notes were given; that 
he did not read the notes, but could have done so, and his failure to read them 
was his own fault; that the note due May 1, 1927, for part of the premium for 
the policy sued on was never paid; that he was never asked to pay it, and never 
offered to pay it before the fire, which occurred May 9, 1927, and entirely des- 
troyed the residence and furniture which was the property insured. 

The agent of appellant, called as a witness by appellee, testified that he had 
written a great deal of business for appellant in the form of deferred payment 
notes; that he did not know what the custom of appellant is or was relative to 
giving notice of the approaching maturity date of premium notes or of past-due 
notes; that he only knew how they handled specific cases; that, when the 
company gave notice to the insured relative to the notes, he, the agent, was 
furnished with a copy of the notice; that he had copies of seven notices to 
policy holders, notifying them of the approaching maturity of their premium 
notes, and advising the insured on what date the note would become due, and 
also directing the attention of the insured to the fact that the policy would be 
suspended during the delinquency of any part of the premium; that the appellant 
sometimes sent notice after the notes were due, and each notice advised the 
insured that he had no protection under the policy until the note was paid. 

The record discloses that the notices sent to appellee relative to the premium 
notes he had given on the first policy did advise him of the clause in the notes 
suspending his insurance on default in the payment of the note as maturity. 
The insurance policy provided in substance that it was issued subject to the terms 
and conditions therein contained, and that no officer or agent or other repre- 
sentative had the power to waive any provision or condition of the policy, and 
that no privilege or permission affecting the insurance under the policy should be 
claimed by the insured, unless such privilege or permission was in writing. The 
note introduced in evidence contained the suspension clause on default of 
payment, as pleaded by the appellant. 

It will be noted that appellee did not plead fraud, accident, or mistake, nor 
allege any representations made by appellant’s agent relative to the custom of 
appellant in notifying policy holders of the approaching due date, or that the due 
date of the note was past, or any waiver by appellant of the terms of the note. 
The appellee testified that his failure to read the note and know of the suspension 
clause contained therein was his own fault, and under the facts revealed by this 
record he could not avail himself of the lack of such information. Texas State 
Mutual Life Insurance Co. v. Law (Tex. Civ. App.) 3 S. W. (2d) 505; National 
Equitable Society v. Carpenter (Tex. Civ. App.) 184 S. W. 585; Parrott v. 
Peacock Military College (Tex. Civ. App.) 180 S. W. 132. 

Appellee’s testimony also discloses that any statements made by appellant’s 
agent relative to its custom were made prior to the issuance of the policy, and 
he would not be permitted to show, in order to establish an estoppel, the declara- 
tion of the company’s agent made prior to the time the contract was completed 
3 Joyce on Insurance, par. 1354. 

“The policy of insurance and the notes given for the premiums thereon, being 
executed contemporaneously, and relating to the same parties and same subject- 
matter, are parts of the same contract, and should be considered as such in 
ascertaining the terms of the contract. * * * A general custom of the 
insurance company not to treat policies as forfeited by nonpayment of premium 
notes at maturity, and the reliance of the assured upon this practice, was 
pleaded by appellee. The establishment of such a custom could not have the 
effect to overturn or supercede the written terms of the particular contract 
entered into by the parties. By the terms of the contract sued upon, the com- 
pany was not bound by any such custom, and the proof of it did not tend to show 
ee Union Central Life Ins. Co. v. Chowning, 8 Tex. Civ. App. 460, 28 S. W. 

See, also, Southland Life Insurance Co. y. Hopkins (Tex. Com. App.) 244 S. 
W. 989; Duncan v. United Mutual Fire Insurance Co., 113 Tex. 305, 254 S. W. 
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1101; Thomas et al. v. North River Ins. Co. (Tex. Com. App.) 277 S. W. 1041; 
Iowa Life Ins. Co. v. Lewis, 187 U. S. 335, 23 S. Ct. 126, 47 L. Ed. 204; Thompson 
v. Knickerbocker Life Ins. Co., 104 U. S. 252, 26 L. Ed. 765. 

[2] Neither the policy nor the notes provided that appellant should give 
appellee notice of the approaching due dates of the notes, or that the notes were 
past due. In our opinion, the testimony is insufficient to disclose that appellant’s 
general custom was to give such notice to its policy holders, and is not sufficient 
to reveal such a course of dealing between appellant and appellee as creates an 
equitable estoppel against appellant, which abrogates the suspension clause of the 
insurance contract. 

The judgment is reversed, and the cause remanded. 


DEAN v. ENGLEBRECHT et al. (No. 21073.) 
Supreme Court of Washington. Sept. 24, 1928. 
270 Pacific Reporter 437. 
1. INSURANCE—PROOF OF LOSS, PRESENTED TO INSURER BY MORT- 

GAGEE, EQUALED PRESENTMENT BY MORTGAGORS. 

A mortgagee, entitled to recover as her interest might appear under fire 
policy, made claim and proof of loss in excess of face of policy after destruction 
of house insured, and assigned the mortgage and note it secured to the insurance 
company when they paid her the face of the policy. The insurance company 
subsequently assigned the mortgage and note to plaintiff, who commenced action 
to recover on note against the defendants and for foreclosure on mortgage 
against them and other defendants made parties to action. No claim or proof 
of loss was made by defendants. Held, that presenting of claim and proof of 
loss by the mortgagee was in legal effect the presentment of the mortgagors, 
in so far-as any amount collected became applicable to the debt owing by them to 
the mortgagee, which on payment by insurer became extinguished. 


(For other cases, see Insurance, Dec. Dig. § 537.) 


2. INSURANCE—INSURER’S ASSIGNEE HELD NOT ENTITLED TO 
SUBROGATION TO RIGHTS OF MORTGAGEE PAID LOSS AS HER 
INTEREST APPEARED, THOUGH INSURER CLAIMED NON- 
LIABILITY TO MORTGAGORS. 

In action to recover on note in foreclosed mortgage assigned to plaintiff by 
insurance company, who had taken it as assignee of original mortgagee, where 
insurance company had-paid fire loss under policy to original mortgagee as 
her interest appeared, held that plaintiff, as assignee of insurance company, was 
not entitled to subrogation to rights of mortgagee merely because of company’s 
claim of nonliability to the mortgagors as owners of the property. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

Department 1. ‘ 

Appeal from Superior Court, King County; H. W. B. Hewen, Judge. 

Action by Paul Dean against Josephine B. Engelbrecht and another. Judg- 
ment for defendants, and plaintiff appeals. Affirmed. 

Fred G. Clarke, of Seattle, for appellant. 

Edgar S. Hadley, Peters & Powell, and Robert H. Evans, all of Seattle, for 
respondents. 

Parker, J. The plaintiff, Dean, sought in the superior court for King county 
recovery upon a promissory note and foreclosure of a mortgage securing the note 
executed by the defendants, Josephine Englebrecht and Grace McCullough, as 
executrices, to Emma Albright, assigned by her to the St. Paul Fire & Marine 
Insurance Company, and assigned by the insurance company to him. Trial in the 
superior court upon the merits resulted in judgment denying to Dean recovery, 
from which he has appealed to this court. 

Recovery was resisted by the defendants and denied by the superior court 
upon the ground of payment of the mortgage debt, by the insurance company 
having paid to Albright a loss occasioned by the burning of the dwelling house 
upon the mortgaged premises under a policy issued by the insurance company to 
Engelbrecht and McCullough as owners, containing a mortgagee clause making 
loss payable to Albright as mortgagee as her interest may appear. Recovery was 
sought by Dean upon the ground that the insurance company was liable only to 
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Albright as mortgagee and not to Engelbrecht and McCullough as owners, and 
that therefore the insurance company had the right to become, and was, subro- 
gated to the mortgage rights of Albright by assignment from her in pursuance 
of the terms of the mortgagee clause in the policy. 

As we view this record, the controlling facts are not in dispute, and may be 
summarized as follows: On April 14, 1922, Engelbrecht and McCullough, as 
executrices, executed and delivered to Albright their promissory note evidencing 
their indebtedness to her in the sum of $1,500, payable three years) after date, 
and on the same day they, as executrices, also executed and delivered to her a 
mortgage upon a lot and the dwelling house thereon situated in Seattle, to secure 
that indebtedness, as it is conceded they were empowered to do. By a provision 
in the mortgage, Engelbrecht and McCullough agreed “to keep all improvements 
on said described premises insured against loss or damage by fire in the sum of 
$1,500 for the benefit of the mortgagee.” Accordingly Engelbrecht and Mc- 
Cullough causgd the insurance company to issue to them an insurance policy 
insuring the dwelling house on the premises in the sum of $1,500, reciting therein 
that it “does insure Josephine B. Engelbrecht and Grace F. McCullough, 
executrices,” etc., and further reciting, in a mortgagee clause made part of the 
policy, as follows: 

“Loss or damage, if any, under this policy, on buildings only, shall be payable 
to Emma C. Albright, mortgagee, as interest may appear. Subject to all the 
terms and conditions herein after set forth in this rider, this insurance, as to the 
interest of the mortgagee only therein, shall not be invalidated by any act or 
neglect of the mortgagor or owner of the within described property, nor by any 
foreclosure or other proceedings or notice of sale relating to the property, nor by 
any change in the title or ownership of the property, nor by the occupation of the 
premises for purposes more hazardous than are permitted by this policy.,* * * 

“Whenever this company shall pay the mortgagee any sum for loss or damage 
under this policy, and shall claim that, as to the mortgagor or owner, no liability 
therefor existed, this company shall, to the extent of such payment, be thereupon 
legally subrogated to all the rights of the party to whom such payment shall be 
made, under all securities held as collateral to the mortgage debt, or may, at its 
option, pay to the mortgagee the whole principal due or to grow due on the 
mortgage, with interest, and shall thereupon receive a full assignment and 
transfer of the mortgage and of all such other securities; but no subrogation 
shall impair the right of the mortgagee to recover the full amount of her 
claim.” 

On June 5, 1925, while this policy was in full force and effect, the insured 
dwelling house was almost totally destroyed by fire. Thereafter due claim and 
proof of loss was made by Albright as mortgagee, the same being prepared under 
the supervision of an adjuster acting for the insurance company, showing the total 
damage to the dwelling to be $3,439. Upon so making this claim and proof of 
loss by Albright as mortgagee, she assigned to the insurance company the note 
and mortgagesevidencing the indebtedness due her and her mortgage interest in 
the premises, and thereupon the insurance company paid to her $1,500, the full 
amount of the insurance; that being also the amount of the unpaid indebtedness 
evidenced by the note and mortgage. Thereafter the note and mortgage were by 
the insurance company assigned to Dean. Thereafter Dean commenced this 
action seeking recovery upon the note as against Engelbrecht and McCullough, as 
executrices, and foreclosure of the mortgage as against them and all of the other 
defendants and respondents who were made parties to the action only because 
of their possible claims of acquiring some interest in the premises subsequent to 
the execution of the mortgage. No claim or proof of loss was made or presented 
to the insurance company by Engelbrecht and McCullough. 

It is plain that this policy was procured by Engelbrecht and McCullough, as 
owners of the premises, for their own protection as well as for the protection of 
Albright, their mortgagee. We have seen that the policy runs directly to them as 
owners. Indeed, even in so far as the policy was for the protection of Albright, 
as mortgagee, it was manifestly also for the protection of Engelbrecht and 
McCullough, in so far as payment for any loss thereunder would inure to their 
benefit in the reduction of the indebtedness due from them to Albright. It is 
nevertheless plain that under the terms of the mortgagee clause of the policy the 
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insurance company would not necessarily become liable for loss to Engelbrecht 
and McCullough, as owners, by becoming liable for loss to Albright, as mortgagee, 
since it is expressly provided therein that, “as to the interests of the mortgagee, 


the policy “shall not be invalidated by any act or neglect of the mortgagor or 
owner.” 


[1] It is contended in behalf of Dean, as assignee of the insurance company, 
that it was not liable and never became liable to Engelbrecht and McCullough, as 
owners of the premises, notwithstanding it became liable to ‘Albright as 
mortgagee. This claim is rested solely upon the ground that Engelbrecht and 
McCullough did not, within the period limited by the terms of the policy, or 
since then, present any claim or proof of loss to the insurance company. It is 
upon this theory that it is here argued in behalf of Dean, as assignee of the 
insurance company, that it acquired the right to become subrogated to the 
mortgagee rights of Albright, free from satisfaction in whole or in part of her 
mortgage lien, by her receiving from the insurance company the $1,500 in 
payment of the fire loss. Now, we are not here concerned with any act or 
neglect of Engelbrecht or McCullough, the owners, invalidating the policy as to 
them, or preventing their recovery upon the policy directly, or indirectly through 
Albright, their mortgagee, by having the loss award applied in payment of their 
indebtedness owing to Albright, other than their failure to present claim and 
proof of loss within the stipulated time for so doing. It seems to us that 
Albright became, in legal effect, the appointee of Engelbrecht and McCullough 
to present for them claim and proof of loss to the insurance company in so far as 
the amount so collected by her would go towards the satisfaction of their debt 
owing to her, as well as for herself. She may not have been their appointee for 
the purpose of presenting their claim and proof of loss, as against any invalidating 
act or neglect on their part claimed by the insurance company as a defense to 
their direct recovery upon the policy. But that suggests an inquiry not here for 
consideration. We are of the opinion that the presenting of the claim and proof 
of loss by Albright as mortgagee was, in legal effect, the presenting of a claim 
and proof of loss by Engelbrecht and McCullough as owners, in so far as any 
amount collected in pursuance of such claim and proof of loss became applicable 
to the payment of the debt owing by them to her. 


4 [2] As we understand counsel, some contention is made in behalf of Dean as 
assignee of the insurance company, rested upon the literal language of the 
mortgagee clause that, “whenever this company shall pay to the mortgagee any 
sum for loss or damage under this policy, and shall claim that, as to the mort- 
gagor or owner no liability exists,” the insurance company shall, to the extent of 
such payment, be subrogated to the rights of the mortgagee and receive assign- 
ment accordingly. The argument seems to be that the insurance company’s mere 
claim of nonliability to the owner entitles it to such subrogation. We are of the 
opinion that this contention is unsound. This problem, presented under a mort- 
gagee insurance clause substantially the same as is here involved, was considered 
by the Supreme Court of Illinois in Traders’ Insurance Co. et al. v. Race, 142 Ill. 
338, 31 N. E. 392. Holding that a mere claim by the insurance companies of 
nonliability to the owner and mortgagor did not give them any enforceable 
subrogation rights under the mortgage, that court said: 


“As we have seen, the interest of Race was liable to forfeiture for breach of 
the conditions of the policies, and, if such forfeiture was incurred, appellants 
[insurance companies] had the right, on paying the mortgage debt, to be 
subrogated to the mortgagee’s right, as against the mortgagor. In such case, 
the notes and mortgage would rightfully be assigned to appellants, and they be 
entitled to foreclose the same. The mortgage clause, however, provides, that in 
case of loss under such circumstances as that appellants shall deny their liability 
to the mortgagor, they may pay to the mortgagee the sum due under the mort- 
gage, and become entitled to an assignment of the mortgage debt and all securities 
therefor. The right to subrogation, however, can not be said to depend upon the 
naked claim of appellants that there is no liability on the policies to appellee, but 
the facts must warrant such claim. The claim, to entitle them to an assignment 
and subrogation, must be made in good faith, and be based upon a state of facts 
which, under the contract of insurance, would entitle them to exemption from 
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liability. The rights of a party insured cannot be made to depend upon the 
arbitrary claim of the insurer.” 

This view of the law has strong support in the following decisions: Sun Ins. 
Office v. Heiderer, 44 Colo. 293, 99 P. 39; Loewenstein v. Insurance Co., 227 Mo. 
100, 127 S. W. 72; O’Neil v. Franklin Fire Ins. Co., 159 App. Div. 313, 145 N. Y. S. 
432, affirmed by Court of Appeals in 216 N. Y. 692, 110 N. E. 1045; Cronenwett v. 
Dubuque Fire & Marine Ins. Co., 44 Cal. App. 568, 186 P. 826; Imperial Fire 
Insurance Co. v. Bull, 18 Can. Sup. Ct. Rep. 697. 

We conclude that Albright’s note and mortgage became satisfied by the 
insurance company paying to her $1,500, cn account of the fire loss, and that 
none of her mortgage rights passed to the insurance company by virtue of 
assignment or subrogation, and that the judgment must be affirmed. It is so 
ordered. 

Fullerton, C. J., and Tolman, Mitchell, and French, JJ., concur. 
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WENDELL P. COLTON CO. v. NEW YORK & CUBA MAIL S. S. CO. ET AL. 
Circuit Court of Appeals, Second Circuit. July 30, 1928. 
No. 299. 
27 Federal Reporter, [2nd] 657. 

2. INSURANCE—INSURANCE “ON LIENS P. P. I. AND F. I. A.” HELD 
VALUED INSURANCE, CONCLUDING INSURERS AS TO DAMAGES 
PAYABLE ON LOSS OF VESSEL. 

Maritime insurance “on liens p. p. i. (policy proof of interest) and f. i. a. (full 
interest admitted)” was valued insurance, which concluded insurers as to the dam- 
ages payable on loss of vessel. 

(For other cases, see Insurance, Dec. Dig. § 475.) 


5. INSURANCE—EXCESS OF MARITIME LIEN INSURANCE OVER 
LIENS TAKEN OUT BY RECEIVER IN VIOLATION OF ORDER 
HELD NOT TO INURE TO BENEFIT OF LIEN CLAIMANTS. 
_Where steamship company’s receiver, in order not to violate hull insurance 

policies on vessels, took out valued policies for full amount of maritime lien claims 

against vessels for benefit of lien claimants, though order appointing him directed 
him to keep vessels insured in customary manner, where maritime lien claims are 
asserted against them, held, that receiver’s disobedience of court’s order did not 
inure to benefit of lien claimants, so as to entitle them to proceeds of insurance 
in excess of their actual liens, but such excess belongs to estate, regardless of re- 
ceiver’s intent, not expressed to underwriters or to lien claimants. 

(For other cases, see Insurance, Dec. Dig. § 582.) 


Appeal from the District Court of the United States for the Southern Dis- 
trict of New York. 

Suit in equity by the Wendell P. Colton Company against the New York & 
Cuba Mail Steamship Company. From an order dismissing the petition of Young 
& Glenn, Inc., and others, praying that the receiver of the New York & Cuba Mail 
Steamship Company (hereinafter referred to as the Ward Line) be directed to 
distribute to petitioners certain insurance money in his hands, petitioners appeal. 


Affirmed. 


Bigham, Englar & Jones, of New York City, (Oscar R. Houston, of New York 
City, of counsel) for petitioners. 

Burlingham, Veeder, Masten & Feary, of New York City, (Everett Masten of 
New York City, of counsel), for Ward Line, appellees. 

Before Manton, Swan, and Augustus N. Hand, Circuit Judges. 

Swan, Circuit Judge. The petitioners were the owners of certain cargo that 
was lost from a lighter while being loaded thereon from the steamship Esperanza, 
owned by the Ward Line. Subsequent to this disaster an equity receiver was ap- 
pointed for the Ward Line, and thereafter the petitioners filed in the receivership 
proceedings claims for cargo damage, asserting maritime liens against the Esper- 
anza. The order of February 1, 1924, which appointed the permanent receiver and 
directed him to continue operation of the Ward Line vessels, contained the follow- 
ing provision with reference to insurance for maritime lien claimants: 


“So long as the receiver continues to hold any vessel against which any person 
shall have filed a claim asserting a maritime lien thereon, the receiver shall keep such 
vessel insured in the customary manner. In case of loss, such claimant shall have 
the same rights and priorities against the insurance money collected by the receiver, 
which he would otherwise have had against the vessel, if any.” 


The petition alleges that the receiver did not comply literally with this order 
with respect to the steamship Esperanza, because she was already insured under 
hull policies containing a “disbursements warranty” clause, which would have been 
violated, had additional insurance been placed upon the vessel. Instead, the re- 
ceiver took out insurance from time to time for the face amount of the lien claims 
as filed; the policies insuring “Francis G. Caffey, receiver New York & Cuba Mail 
Steamship Company, for account of themselves. Loss, if any, payable to Francis 

. Caffey, receiver, * * * on liens p. p. i. (policy proof of interest) and f. i. a. 
(full interest admitted).” The total amount of such lien insurance was $105,500, 
the aggregate of lien claims then filed being $105,471.72. Subsequently additional 
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lien claims were filed, bringing the aggregate of asserted liens up to $112,830.70, 
according to the answer, and up to $116,000, according to appellee’s brief. The 
Esperanza was lost through a peril of the sea in November, 1924, and the receiver 
collected upon the hull policies and also upon the lien policies here involved, re- 
presenting to the underwriters that the lien insurance was solely for lien creditors. 

The petitioners claim that they are the sole beneficiaries of the lien insurance, 
and are entitled to have the fund distributed to them in proportion to the face 
amount of their filed claims, without proof of the validity and amount of their 
asserted liens. The answer to their petition admits their rights to the extent of 
their liens, but denies that petitioners have valid liens to the extent of their as- 
serted claims, and contends that the receiver is entitled to any surplus of insur- 
ance money in excess of proved liens. A hearing was had upon the petition and 
answer, apparently of the nature of a hearing on a motion for judgment upon the 
pleadings, and an order was entered dismissing the petition. 

[1] It is urged by the receiver that the decree of August 14, 1925, is res ad- 
judicata of the present dispute. Paragraph 21 of that decree ordered the receiver 
to make certain payments out of the collected lien insurance, and to deposit the 
balance of the fund “as a special deposit in the name of the Ward Line, to be paid 
only pursuant to order or orders of this court to be entered hereafter in this cause.” 
It further provided that the rights of creditors to said fund and the final dispo- 
sition thereof is reserved for further consideration and adjudication by the court. 
In view of this reservation, it seems to us too clear for argument that the decree 
was not a final adjudication of the appellant’s rights. 

[2] The insurance “on liens p. p. i. and f. i. a.” was valued insurance, which 
concluded the insurers as to the damages payable upon loss of the vessel. See 
Booth-American Shipping Co. v. Importers’, etc., Ins. Co., 9 F.(2d) 304 (C. C. A. 
2): New York & Cuba Mail S. S. Co. v. Royal Exchange Assur., 154 F. 315 (C. 
C. A. 2). The receiver has collected about $85,000 (one of the policies represent- 
ing the balance of the lien insurance not having been yet paid), and this sum con- 
stitutes the fund in dispute. It is contended, on the one hand, that the policies 
taken out by the receiver were intended by him for the sole benefit of the lien 
claimants, as indicated by the receiver’s reports and by letters of his attorneys and 
his brokers, and, on the other hand, that his intent went no further than to pro- 
tect actual lienors, not merely lien claimants, and as to the rest he insured his 
own interest. The receiver’s intent, if not expressed to the underwriters or to the 
lien claimants, is altogether irrelevant. The letter of March 21, 1924, from Mather 
& Co. (the receiver’s broker) to the underwriters, states: 

“We beg to confirm that we have arranged total loss insurance for account 
of lienors. * * * We understand that this does not conflict in any way with 
the warranties as contained in your hull policies on these vessels. * * *” 


The policies had to insure the lienors’ interests, or they would have violated 
the hull policies, and the underwriters would have been defrauded when the hull 
insurance was collected; they are issued “on liens,” and, of course, the receiver 
had no insurable interest in the liens as such. The broker’s letter we regard as 
a request for insurance on the lienors’ interests only. What the unexpressed in- 
tent of the receiver may have been is immaterial. Hence we have a situation where 
the receiver, acting in effect as agent for the lien claimants, took out.a form of 
policy which they could lawfully have taken on their interest, but they alone, and 
only if solely interested in the policies. The petitioners would thus make a prima 
facie showing of right to the lien insurance fund in the hands of the receiver, if 
nothing further appeared. 


[3, 4] But it is conceded in the petition that the receiver disobeyed his in- 
structions in taking valued policies for the sole benefit of the lien claimants; that, 
had he done what the court directed, the lien claimants would have been insured 
only to the extent of their actual liens. The question, therefore, arises whether his 
conceded disobedience of his orders prevents the beneficiaries of the policies from 
enjoying this windfall. The receiver’s disbursement of the funds of the estate 
in disobedience of his orders does not prevent the estate from claiming the same 
interests in equity which it would have had if he had followed the directions of 
the court. Where a trustee wrongfully uses trust funds to pay an insurance prem- 
ium, thé proceeds of the insurance so purchased may be recovered by his cestuis. 
Shaler v. Trowbridge, 28 N. J. Eq. 595; Vorlander v. Keyes, 1 F.(2d) 67 (C. C. 
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A. 8); Holmes v. Gilman, 138 N. Y. 369, 34 N. E. 205, 20 L. R. A. 566, 34 Am. 
St. Rep. 463; Truelsch v. Northwestern Mut. Life Ins. Co., 186 Wis. 239, 202 N. 
W. 352, 38 A. L. R. 914; Mass. Bonding, etc., Co. v. Josselyn, 224 Mich. 159, 194 
N. W. 548. 

[5] We think this principle is applicable to a receiver who spends funds with- 
out authority. He should not be able to affect the rights of his principal—i. e., 
the estate—by ignoring his instructions. If he was not able to get the insurance 
required, he should have gone back .to the court for further instructions. Not 
having done so, but concededly having acted without authority, the insurance pro- 
ceeds he collected he must hold on the same terms as he would have held the pro- 
ceeds of authorized policies. He cannot hold them free of the liens which it was 
agreed they should enjoy in exchange for the receiver’s retention of possession of 
the vessel. Just as the agreement would expressly have bound the policies if 
they had conformed to the instructions, so, if the estate elects in equity to pursue 
the policies actually taken out, in equity it is subject to whatever liens would have 
covered proper policies. But the lienors cannot enjoy a better position than they 
would if the receiver had followed the court’s order. They were meant only to 
have protection to the extent of their actual liens, and the receiver’s mistake can- 
not give them more; the policies having been created by the disbursement of the 
estate’s funds. 

The result below seems to us correct, and the decree is affirmed. Of course, 


ee does not affect such claims as the lienors may prove against the 
unds. 


GULF REFINING CO. v. ATLANTIC MUT. INS. CO. 
Circuit Court of Appeals, Second Circuit. July 17, 1928. 
No. 317. 

27 Federal Reporter (2d) 678. 

1. INSURANCE—IN CASES OF GENERAL AVERAGE CONTRIBUTIONS 
BY CARGOES, AS OF PARTIAL LOSSES OF VALUED CARGOES, IN- 
SURED IS CO-INSURER IF VALUE INCREASES, AND RECOVERS 
vi“ OF AGREED VALUE WHICH LOSS BEARS TO SOUND 
In cases of general average contributions by cargoes, as well as partial losses 

of valued cargoes, insured is a coinsurer in event of increase in value of cargo on 

voyage, and in case of decrease recovers proportion of agreed value which his 
loss bears to sound value. 
(For other cases, see Insurance, Dec. Dig. § 474, §475.) 


2. INSURANCE—AGREED VALUE OF CARGO DOES NOT MERELY LIM- 

IT RECOVERY, BUT ASSURES UNDERWRITER AGAINST INCREAS- 

ES IN VALUE. 

Agreed value of cargo, inserted in valued policy, merely stands instead of 
prime cost, and hence is more than mere limit on recovery, but assures underwriter 
against increases in value on voyage, as well as insured against decreases. 

(For other cases, see Insurance, Dec. Dig. § 475.) 


3. INSURANCE—AGREED VALUE OF INSURED CARGO IS NOT MU- 
TUAL ESTOPPEL OF PARTIES TO GO OUTSIDE SUCH VALUE. 
Agreed value of cargo insured is not a mutual estoppel of insured and under- 

writer to go outside such value and fix loss at difference between sound value and 

proceeds from sale of damaged goods. 
(For other cases, see Insurance, Dec. Dig. § 475.) 


4. INSURANCE—RULE FOR RECKONING PARTIAL LOSSES OF CAR- 

GOES APPLIES TO GENERAL AVERAGE CONTRIBUTIONS. 

Interest of all parties to common venture being security for each under law of 
sea, so that, when one is injured, goods of rest become bound pro tanto to make 
loss good, rule for reckoning partial losses of cargoes applies also to general av- 
erage contributions by cargoes, though latter are fixed in dollars, since sound value 
has already gone into computation when adjustment was made. 


(For other cases, see Insurance, Dec. Dig. § 475.) 
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5. INSURANCE—WHETHER INSURED IS COINSURER TO EXTENT 
THAT SOUND VALUE EXCEEDS AGREED VALUE CANNOT BE DE- 
CIDED ON ASSUMPTION OF UNIVERSITY OF CUSTOM OF PAYING 
ONLY PROPORTION WHICH GENERAL AVERAGE CONTRIBUTION 
BEARS TO AGREED VALUE. 

Question whether insured, under valued policy covering cargo which has suf- 
fered general average contribution, is coinsurer to extent that sound value exceeds 
agreed value, cannot be decided on assumption of universality of single under- 
writer’s custom to pay only that portion which contribution bears to agreed value, 
especially as custom, which may operate unequally, need not be applied beyond its 
scope for purposes of consistency. 

(For other cases, see Insurance, Dec. Dig. § 475.) 

Appeal from the District Court of the United States for the Southern District 
of New York. 

Libel by the Gulf Refining Company against the Atlantic Mutual Insurance 
Company. From a decree in personam against respondent, it appeals. Reversed, 
and libel dismissed. 

; Appeal by the respondent from a decree in personam upon a marine insurance 

policy. 

The respondent issued a war risk policy for $27,690 upon the libelant’s cargo 
of gasoline, valued at $212,000, on board the tanker Gulflight, bound from Port 
Arthur to Rouen. The Gulflight was torpedoed off Bishop’s Rock, and put in to 
the Scillys as a port of refuge. There it was found that she could not make her 
port with a full cargo, and for this reason a part of the gasoline was sold at a 
sacrifice. After temporary repairs, she reached Rouen with the remainder. 

The sacrifice was treated as a general average loss, and an adjustment made, 
both as to it and as to the other losses. The adjusters took the cargo at a con- 
tributing value of $417,000, and fixed the libelant’s contribution at $49,000, which 
it paid. The question is: What should be the recovery under the policy? The 
libelant’s position is that it should be that proportion of its contribution which the 
underwriting bears to the agreed value. The respondent maintains that it should 
be that portion of what the libelant claims that the agreed value bears to the con- 
tributing value. 

H. Carter, Ledyard & Milburn, of New York City (J. M. R. Lyeth and Rush 
Taggart, both of New York City, of counsel), for appellant. 

Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City (Roger B. 
Siddall and Ira A. Campbell, both of New York City, of counsel), for appellee. 

Before L. Hand, Swan, and Augustus N. Hand, Circuit Judges. 

L. Hann, Circuit Judge (after stating the facts as above). This case pre- 
sents the question whether, in the case of a cargo, insured under a valued policy, 
which has suffered a general average contribution, the insured is coinsurer to the 
extent that the sound value of the cargo is more than the agreed value. The rec- 
ord does not show whether the cargo was undervalued at the port of lading, or 
whether on the voyage it increased in value; for this reason we ignore the first 
possibility, without suggesting that it makes any difference. The issue, as the books 
repeatedly say, is of no grave consequence, once the rule is settled, for the parties 
may provide for it by a clause in the policy, but it is “tabula rasa,” there being no 
authority controlling upon us, and the practice of underwriters being largely in 
dispute, at least since the decision of the Ninth Circuit in British, etc., Co. v. Mal- 
donado & Co. (C. C. A.) 182 F. 744. 

[1] It has been settled law since 1761 that, in the case of the partial loss of 
a valued cargo, the insured is a coinsurer in the event of increase in value, and 
conversely that, in the case of a decrease, he recovers that proportion of the agreed 
value which his loss bears to the sound value. Lewis v. Rucker, 2 Burr. 1167. 
This has been generally followed since that time. Johnson v. Shedden, 2 East, 
581; Turner v. Edwards, 12 East, 488; Lawrence v. Insurance Co., 3 Johns. Cas. 
217; Forbes v. Mfrs.’ Ins. Co., 1 Gray (Mass.) 371. It was recognized obiter in 
London Assurance Co. v. Companhia, etc., Co., 167 U. S. 149, 172, 17 S. Ct. 785, 
42 L. Ed. 113, and in International Nav. Co. v. Atlantic Mut. Ins. Co. (D. C.) 
100 F. 317, 318, affirmed on Judge Brown’s opinion in 108 F. 987 (C. C. A. 2). 
The doctrine seems to us to be in accord with sound principle. s 

[2] The probability of loss does not vary with the value, the goods being the 
same; but, the greater the value, the greater the risk. In the light of this, it 1s 
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certainly possible to read the insertion into a policy of an agreed value as in- 
tended to protect the underwriter against increases or undervaluation in cases of 
partial losses, where alone the question is important. The issue is whether it 
must be so understood, or whether it may merely limit the amount of the total re- 
covery. Confessedly to the amount of the agreed value not covered the insured 
is a coinsurer, just as he is in the case of an open policy to the extent of the 
uncovered prime cost at the port of lading. But the agreed value merely stands 
in the stead of prime cost, as Lord Mansfield said in Lewis v. Rucker. In an 
open policy, however, the loss is always calculated upon the proportion of prime 
cost to sound value. Usher v. Noble, 12 East, 839; Clark v. United, etc., Co., 7 
Mass. 365, 5 Am. Dec. 50. Unless the agreed value has the same effect as prime 
cost pro tanto, the underwriter would therefore be at a disadvantage in a valued 
policy. Hence an agreed value is more than a mere limit upon the recovery; it 
assures the underwriter against increases in value, just as it assures the insured 
against decreases. 


[3] Such difficulties as have arisen came from the notion that the agreed 
value is absolute for all purposes, a “mutual estoppel” against both sides. This 
is true in general, but it is impossible to understand it as meaning that the par- 
ties may upon no occasion use any other value. Except in the event of the de- 
struction of part of a mass of fungibles, the insured cannot establish his loss at 
at all, save by recourse to sound value. Nobody has therefore ever suggested 
that he is limited to the agreed value, and the result would be preposterous if he 
were, because he might be able to show no loss whatever, though he had lost 
much. Hence he fixes his loss at the difference between sound value and the pro- 
ceeds from the sale of the damaged goods. There can therefore be no “mutual 
estoppel”; the insured is not precluded from going outside the agreed value, and 
the underwriter must also be free to do the same. Only so can he get the benefit 
of the agreed value, except as a mere limit on the recovery. 

[4] So far as we can see, every consideration which dictates this way of rec- 
koning partial losses likewise applies to general average contributions by cargoes. 
The libelant, however, argues that such a contribution is different, because it is 
fixed in dollars, and the insured needs no recourse to sound value to establish it. 
That is true, but only because the sound value has already gone into the compu- 
tation when the adjustment was made, which is conclusive upon the parties. But 
that cannot conceal the fact that it has been used, nor does it throw any light upon 
whether the underwriter’s liability should be different. In fact, the losses are of 
the same nature, and should be subject to the same rules. The law of the sea 
makes the interest of all parties to the common venture security for each, so that, 
when one is injured, the goods of the rest become bound pro tanto to make good 
the loss. The lien so arising may be foreclosed, the sound goods seized and their 
proceeds taken, and the loss is spread over all, exactly as though each had been 
directly injured pro tanto. Were the guarantor entitled to a different rule as re- 
gards his insurer from that proper between the original sufferer and his, we should 
have the anomaly of allowing only a partial recovery of so much of a cargo loss 
as remained unsatisfied after the average contributions had been paid, and of 
allowing full recovery of so much of a cargo loss as fell upon cargo contributors. 

[5] The libelant further argues that the doctrine does not apply equally, be- 
cause it alleges that, if there has been a decrease in value, the underwriter in 
cases of general average contribution pays only that proportion which the contri- 
bution bears to the agreed value. So far as we know, the law has not yet been 
so settled, and it may never be. The only evidence that it is the custom is of a 
Belgian underwriter; we cannot find in this record that it is universal. If it is, 
the contract may indeed be controlled by it, but then only because of the custom. 
We cannot decide this case on that assumption. Moreover, a custom may operate 
unequally if it has been accepted, and need not be applied beyond its scope for 
purposes of consistency. On principle we cannot see why the rule should not 
apply equally to cases of average contributions as to partial losses. It is true 
that this would result in making the policy more than indemnity, but again that 
is the case in partial losses. There is no greater reason to deny it because the in- 
sured recovers more than his actual contribution than because he recovers more 
than the goods have been actually damaged. In either case the result arises from 
the contract, and, if the valuation be honest, violates the principle of indemnity 
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no more than is essential if the parties are te be allowed thus in advance to fix 
their rights. 

In general, therefore, it appears to us that, since coinsurance is right in prin- 
ciple, and is admittedly the law as to partial losses, it should apply to general av- 
erage contributions. We can find nothing to the contrary in the books, except 
British, etc., Co. v. Maldonado & Co., 182 F. 744 (C. C. A. 9), and an early New 
York case, Strong v. Firemen’s Ins. Co., 11 Johns. 323, in which the chief point 
discussed was as to the-proper place at which the adjustment should be computed. 
The question of whether, when the amount was reached, the underwriier was liable 
in toto was assumed. Except for the law relating to hulls, we should be reason- 
ably confident that the respondent was right, in spite of our unwillingness to differ 
with our brothers in the Ninth. circuit. 

The decisions touching hulls are, however, in conflict. In cases of partial 
hull losses the insured in England recovers in full, regardless of the valuation 
(Aitchison v. Lohre, L. R. 4 App. Cas. 755), and the law is the same here (Inter- 
national Nav. Co. v. Atl. Mutual Ins. Co., supra). Such cases come up usually 
when the ship has been repaired, and a repair bill always represents a sum of 
money fixed without regard to the ship’s value, except for the rule of thumb, in 
cases of old ships, that only two-thirds of che bill shall be allowed. Were the in- 
sured treated as a coinsurer in such cases, the value of the ship would have to 
be found, and then the proportion which the repairs bore to it. Such values are 
not ordinarily (or at least were not when the rule became settled) fixed by a 
market; they rest upon opinion. There was some practical justification, therefore, 
for adopting the easier rule of taking the repairs as the measure of the differ- 
ence between the ship if staunch and as injured. However, it is interesting to 
observe that, in a case where repairs were not made, but the ship was ac- 
tually sold (Pitman v. Universal Marine Insurance Co., L. R. 9 Q. B. D. 192), 
Lindley, J., held that the doctrine of coinsurance applied. In the Court of Appeal 
this point was not argued, was apparently abandoned by the underwriter, and the 
case did not decide it. The ruling is nevertheless important, as showing how much 
considerations of convenience may have determined the law as it stands. 

On the other hand, in case of general average contribution by the hull, the 
House of Lords in S. S. Balmoral Co. v. Martin, L. R. [1902] App. Cases 511, held 
the insured to be a coinsurer, thus assimilating the law to that governing partial 
cargo losses. It would therefore seem that, if the case arose of average contri- 
bution by a cargo, the English courts a fortiori would use the same method of 
reckoning, and indeed this is conceded to be the law and custom in England, France, 
Germany, Holland, and Japan. The Supreme Court of Massachusetts so held in 
respect of hull contributions in the early case of Clark v. United, etc. Co. 7 
Mass. 365, 5 Am. Dec. 50. We, however, decided the contrary in International 
Nav. Co. v. Atl. Mut. Ins. Co., supra, and in Int. Nav. Co. v. Sea Ins. Co. (C. C. 
A.) 129 F. 13, and in this we are in accord with the law of New York (Provi- 
dence, etc, S. S. Co. v. Phoenix Ins. Co., 89 N. Y. 559). 

It would indeed be possible to give as a reason for the English distinction 
that, in the case of general average contributions, resort was not necessary to ac- 
tual valuations. We have already said that this seems to us inadequate, and our 
own law has at least the merit of consistency in treating all hull losses alike. 
However, it is true that, if practical considerations are all in all, something is to 
be said for the English rule. As much could not be said for one which made a 
similar distinction as to cargoes. There is no substantial inconvenience in fixing 
partial cargo losses, and no more in fixing general average. Little would be gained 
in practice, and much, as it seems to us, lost in principle, by importing a doctrine 
applicable to hulls for especial reasons, when the companion situation as regards 
cargoes is the opposite; and we have no reason to suppose that Brown, J., would 
not have treated all cargo losses alike, as he treated hulls. We agree that complete 
consistency is impossible. The question is whether we shall leave partial cargo 
losses the unique exception, or group them in one class and hulls in another. The 
less arbitrary division, and that most consonant with principle, appears to us to 
be the second. 

Decree reversed; libel dismissed. 
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Lindo v. Ocean Marine Ins. Co. Ltd. 


LINDO v. OCEAN MARINE INS. CO., Limited, et al. 
District Court, N. D. Californa, S. D. July 6, 1928. 
No. 18988. 
27 Federal Reporter (2d) 956. 
{INSURANCE—MARINE POLICY, COVERING GOODS IN TRANSIT “UN- 

TIL SAFELY DEPOSITED IN * * * WAREHOUSE AT DESTINA- 

TION,” COVERED LOSS IN CUSTOM HOUSE, NOTWITHSTANDING 

INTENDED RESHIPMENT. 

Marine insurance policy, covering goods “from the time of leaving the ship- 
pers’ or manufacturers’ warehouse during the ordinary course of transit until on 
board the vessel, during transshipment, if any, and from the vessel whilst on quays, 
wharves, or in sheds during the ordinary course of transit until safely deposited 
in consignees’ or other warehouse at destination named in policy,” held to cover 
loss by fire while goods were in custom house at point of destination, though 
goods were not intended to be warehoused at that point, but were intended to be 
reshipped as soon as practicable, and risk continued until expiration of 10 days 
after landing, or until consignee had in some way definitely warehoused, shipped 
or otherwise appropriated them. 

(For other cases, see Insurance, Dec. Dig. § 402.) 


In Admiralty. Libel by Donald Lindo against the Ocean Marine Insurance 
Company, Limited, and another. Judgment for libelant against the named re- 
spondent. 

Derby, Single & Sharp and Derby, Sharp, Quinby & Tweedt, all of San Fran- 
cisco, Cal., for libelant. 

W. S. Andrews and Bell & Simmons, all of San Francisco, Cal., for respond- 
ents. 

KERRIGAN, District Judge. On March 1, 1924, H. M. Newhall & Co., of San 
Francisco, as agents for respondents, issued to E. Palazio & Co., of Corinto, Nica- 
raga, an open marine policy on goods shipped by them to various ports, including 
Guatemala. Palazio & Co. had authority to issue certificates of insurance under 
this policy. During the same month the firm of Schlubach, Sapper & Co., of Gua- 
temala City, ordered various shipments of cotton from E. Palazio & Co., which 
resulted in the shipments of 45 bales from Corinto on the 24th of the month by 
the steamship Eupatoria and 95 bales on April 3, 1924, by the steamship San Juan. 
These shipments were covered by said policy. 

The Eupatoria arrived at San Jose de Guatemala on April 4th, but, the port 
being too congested to discharge the 45 bales at the time, she proceeded to Cham- 
perico, a distance of about 70 miles, returning to San Jose on April 11th, when 
the 45 bales were discharged, and at least 34 of them were placed in the custom 
house there. It is contended that the policy was discharged because of the trip 
to Champerico, but, on reading the certificates of insurance and the open policy 
together, I am satisfied that this is not the case, and that the goods were covered 
at the time of their lading at San Jose. 

The San Juan arrived in San Jose April 10, 1924, and the 95 bales on board 
were discharged, these also being placed in the custom house. 

On April 16, 1924, before the removal of the goods from the custom house by 
Schlubach, Sapper & Co., the custom house burned down, and the 192 bales so 
placed therein were destroyed by fire. : 

The certificates of insurance recite that they are issued under the open policy 
of E. Palazio & Co., covering the cotton in question. One of the risks insured 
against was the risk of fire. The certificates also contain the following clause, on 
which the main point in the case turns: 

“The insured goods are covered, subject to the terms of this policy, from the 
time of leaving the shippers’ or manufacturers’ warehouse during the ordinary 
course of transit until on board the vessel, during transshipment, if any, and from 
the vessel whilst on quays, wharves, or in sheds during the ordinary course of 
transit until safely deposited in consignees’ or other warehouse at destination 
named in policy, but in any event risk hereunder to cease within 10 days after 
landing at destination.” 

Under the terms of the policies, any loss is payable in San Francisco to Schlu- 
bach, Sapper & Co., or order. After the loss of the cotton, Schlubach, Sapper & 
Co. made proof of loss and indorsed the certificates to libelant, Donald Lindo, 
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and forwarded all documents to him for presentation to H. M. Newhall & Co. 
This was done, and payment was refused. Suit was then commenced. Respond- 
ents urge that the evidence shows that Schlubach, Sapper & Co., and libelant as 
their assignee, are not entitled to maintain this suit, but examination of the rec- 
ord convinces me to the contrary. 

Many points are made, but the most important, and the only one that will be 
discussed at length in the case, is the meaning and effect of the “warehouse to 
warehouse” clause, contained both in the open policy issued by respondent Ocean 
Marine Insurance Company, Limited, to E. Palazio & Co., and in the certificates 
of insurance thereunder issued by the latter to Schlubach, Sapper & Co. This 
clause is given in full above. 

There is much discussion in the briefs, based on the dictionary definition of 
the word “warehouse,” and relating to the question whether the custom house 
“bodega,” or “warehouse,” at San Jose de Guatemala was of sufficiently sturdy 
construction to be classified as a “warehouse,” rather than a “shack” or “shed.” 
I do not doubt that the custom house at San Jose while far from being fireproof, 
might, so far as its physical character is concerned, well be used as and called a 
“warehouse.” The real question here, however, is the meaning and effect of the 
“warehouse to warehouse” clause, and I do not think that it is to be determined 
by a critical consideration of the meaning of the term “warehouse,” and whether 
a particular custom house building falls within the definition. 

Both parties agree that the insurance here involved does not cover beyond 
San Jose de Guatemala, nor apply to the contemplated transit from there. Both 
agree that it was “transit insurance”; that is, insurance of the goods only while 
in transit. The respondents, however, contend this. to mean that the risk ends 
whenever the transit to the port of destination ends by the goods reaching their 
final resting place at that port. They argue that the goods were here “safely de- 
posited in the consignees’ or other warehouse named in the policy,” and that wheth- 
er warehouse or shed is really immaterial, since the goods had reached their final 
resting place at the port of destination, and were no longer in transit. Respond- 
ents say: “If at the port of destination the goods were unloaded from the vessel 
to a wharf, a quay, or a shed, which is their final resting place, they are no longer 
covered (although not deposited in ‘consignees’ or other warehouse’) because they 
are no longer in transit.” 

Libelant, on the other hand, contends that the “warehouse to warehouse” clause 
was intended to extend the “transit” during which the goods were insured; that 
it does not treat the transit as ended upon the mere landing of the goods, but 
covers them at the port of destination, so long as they are in transit, until they 
are either safely deposited in “consignees’ or other warehouse” there, or 10 days 
has elapsed since their landing. Libelant argues, further, that where it is intended 
to ship the goods inland as soon as practicable, and they are held in a custom house 
to be cleared for less than 10 days, and, for no more than the time reasonably 
required to release them from the custom authorities, this cannot be regarded as 
a deposit in “consignees’ or other warehouse,” within the meaning of the “ware- 
house to warehouse” clause. : 

In my opinion the position of libelant is most nearly in accord with the evi- 
dent purpose of the “warehouse to warehouse” clause. Until it came into use, 
marine policies commonly insured goods only until “discharged and safely land- 
ed.” This terminated the risk immediately the goods were landed, and, unless 
other insurance was effected, left them uninsured from that time until they could 
be removed from the wharf and warehoused. The new clause was intended to 
change this. Its obvious purpose was to extend the period of the risk to cover 
the “ordinary course of transit,” before loading at the port of shipment and after 
landing at the port of destination, “whilst on quays, wharves, or in sheds during 
the ordinary course of transit, until safely deposited in consignees’ or other ware- 
house at destination named in the policy, but in any event risk hereunder to cease 
within 10 days after landing at destination.” 


This clause might have been more clearly expressed in some respects, but its 
purpose seems fairly plain. When the intended destination of the goods is that 
named in the policy, and they are to be warehoused there, the case is simple. It 
would be conceded in that case that the temporary deposit of the goods by public 
authorities in a custom house, and their retention there for less than 10 days, if 
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such period was reasonably necessary to clear them through the custom house, 
would not terminate the risk. The goods would be regarded as still in transit. 
The holding in the custom house would not be deemed the safe deposit in the 
“consignees’ or other warehouse” referred to in the clause, and the risk would 
end only upon such deposit, or the earlier expiration of a period of 10 days 
after landing. 

In a case where the intended destination of the goods is not the destination 
named in the policy, and the consignee does not intend to warehouse them there 
at all, but intends that they shall be reshipped as soon as practicable, I cannot be- 
lieve that the operation of the clause is so far affected that the action of the pub- 
lic authorities in taking the goods to a custom house accomplishes the safe deposit 
in the consignees’ or other warehouse referred to therein. In my opinion, the 
goods are not in such a case “warehoused,” within the meaning of the policy, and 
the risk continues until either the expiration of 10 days after landing or until con- 
signee has in some way within that period definitely warehoused, shipped, or 
otherwise appropriated the goods at the destination named in the policy. 

The construction of the clause contended for by respondents would mean that, 
if a consignee intended to warehouse the goods at the destination named in the 
policy, the risk would continue until he did so, or 10 days expired after their 
landing. But, if the consignee did not intend to warehouse them there, but to 
transport them further, the risk would cease the moment they were landed at such 
intermediate point. With this view I cannot agree. 

Toward the end of the case, if not earlier, it was learned that the open policy 
issued to Palazio & Co. ran only from the Ocean Marine Insurance Company, 
Limited, whereupon libelant discontinued the suit against respondent North British 
& Mercantile Insurance Company, Limited. The latter company, therefore, should 
have its decree, with costs. 

The amount of damages suffered, if libelant is entitled ‘to recover, is not, it 
appears, disputed. Therefore judgment will be ordered entered for libelant in 
the sum of $18,220, with interest from April 16, 1924, and costs, and in favor of 
respondent North British & Mercantile Insurance Company, Limited, against libel- 
ant for its costs. 


BUCKWALTER v. AZTNA INS. CO. 
SAME v. GLOBE & RUTGERS FIRE INS. CO. 
Circuit Court of New Jersey, Camden County. May 4, 1928. 
143 Atlantic Reporter 90. 


l. INSURANCE—WARRANTY, UNDER FIRE POLICY REQUIRING 
WATCHMAN ON VESSEL AT ALL TIMES, HELD BREACHED, 
WHERE WATCHMAN MERELY INSPECTED VESSEL AT INTER- 
VALS, PRECLUDING RECOVERY FOR LOSS. 

Where there was no watchman on board insured boat at all times, and duty 
of watching boat was very small part of duties of person who visited it at inter- 
vals, warranty under fire policy, providing that insured vessels should at all times 
during policy have competent watchman on board, was breached, precluding re- 
covery by insured. 

(For other cases, see Insurance, Dec. Dig. § 334[2].) 


2, INSURANCE—COURT NEED NOT DETERMINE WHETHER BREACH 
OF WARRANTY UNDER FIRE POLICY CONTRIBUTED TO LOSS, 
BUT MERELY WHETHER IT WAS PERFORMED. 

In action under fire policy, defended on ground of breach of warranty by 
insured, court need not determine whether breach contributed to loss, where war- 
ranty was clear and definite, but merely whether it had been performed. 

(For other cases, see Insurance, Dec. Dig. § 309.) 


Actions by Leon G. Buckwalter, receiver of the Gloucester Ferry Company, 
against the Astna Insurance Company, and by plaintiff named against the Globe 
& Rutgers Fire Insurance Company. Judgment for defendants. 

Curry & Purnell, of Camden, for plaintiff. 

McDermott, Enright & Carpenter, of Jersey City (James D. Carpenter, of 
Jersey City), for defendants. 
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DonceEs, J. These two cases have been submitted on stipulations. The facts 
in both cases are identical. 

The facts, as stipulated, are that the defendants issued marine policies on the 
ferryboat Dauntless, of the Gloucester Ferry Company, which, among other things, 
covered loss by fire. For approximately two weeks prior to October 13, 1922, the 
Dauntless had been undergoing repairs while moored to the company’s wharf ad- 
joining its ferry slips at Gloucester City. The repairs had been completed dur- 
ing that day, and the boat was ready for service. There were no fires under the 
boilers, nor was there any crew on board. At about 11:30 p. m., on October 13th, 
fire was discovered on the boat. An alarm was given, and the Gloucester City fire 
department responded, but was unable to render assistance because the moorings 
of the boat had been burned and the tide caused the ferryboat to drift away from 
the wharf. The boat drifted to the Pennsylvania side of the river, where she was 
completely destroyed. The admitted facts are that the ferry company employed 
one Samuel Pine, whose duties were to sweep out the ferryhouse, to assist in dock- 
ing and tapping out the ferryboats from the ferry terminal, to make rounds of 
all the company’s property, including the ferryhouse and any vessels moored at 
the company’s several docks, and to perform other general duties about the ferry- 
house at the Gloucester terminal. At about 10:30 o’clock on the night in question, 
Pine, in the course of his rounds, went aboard the Dauntless and saw no signs of 
either smoke or fire. He then went into the ferry terminal and began sweeping, 
at the same time conversing with Police Officer Prickett, of the Gloucester City 
police department. About 11 o’clock another boat, the Fearless, came into the 
terminal from Philadelphia, and Pine went out on the bridge to make the boat 
fast. After the teams and passengers had been discharged, the Fearless took on 
passengers and teams, and Mr. Pine tapped the Fearless off, and she proceeded 
to Philadelphia. At about 11:30, Officer Prickett and Pine went from the ferry- 
house to the street, when they noticed that the Dauntless was on fire. 

The defense in each case is that the Gloucester Ferry Company breached the 
warranty in each policy that the vessel insured should at all times during the con- 
tinuance of the policy have a competent watchman on board. This warranty is 
in the following terms: 


“Warranted by the insured that the said vessel shall at all times during the 
continuance of this policy be tight and well found in anchors, cable, rigging, tac- 
kle and apparel, as is usual and customary, also in all other things and means 
necessary and proper for safe navigation according to the usage and custom, that 
she shall at all times have a competent watchman on board, and that, whenever 
said vessel shall lie at anchor in the nighttime, she shall show one or more lights 
in a conspicuous place so as to warn and give notice to approaching vessels.” 


Plaintiffs assert that, inasmuch as Pine was engaged among other things, to 
make inspection of all the property of the ferry company, there was a substantial 
compliance with the terms of the policy, and that it is immaterial whether the 
watchman was on board at all times, and that it is sufficient if periodic inspection 
of the property was made. 

In 1 Arn. Ins. (11th Ed.) p. 531, the rule is stated: 


“In the case of a warranty, all questions of the materiality or immateriality of 
the fact warranted are entirely excluded; the sole inquiry is whether it be or be not 
warranted that the fact is or shall be so and so. If it be warranted, then, however 
unimportant the fact may be to the risk, however little its existence or nonexistence 
may have influenced the judgment of the underwriter as'to the rate of premium, 
the thing warranted must be absolutely true or literally performed; otherwise the 
policy will be void as from the date of. the breach of the warranty.” 


The warranty in question has been construed a number of times in the admiralty 
courts, and, in every instance that I have been able to discover, a strict compliance 
with the warranty has been sustained. Snyder v. Home Insurance Co. (D. C.) 133 
F. 848, affirmed (C. C. A.) 148 F. 1021; Whealton Packing Co. v. AStna Insurance 
Co. (C. C. A.) 185 F. 108, 34 L. R. A. (N. S.) 563; Shamrock Towing Co. v. Am- 
erican Insurance Co. (C. C. A.) 9 F. (2d) 57; Manheim Insurance Co. v. Tyner, 
142 Ky. 22, 133 S. W. 1000. 


[1] The admitted facts in this case being that there was no watchman on board 
at all times and that the duty of watching this boat was a very small part of the 
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duties of the person who did visit it at intervals, I am of the opinion that the war- 
ranty in question was breached and that the plaintiff cannot recover. 

Plaintiff has cited a number of cases in which policies of fire insurance required 
that a watchman should be in service, and in which cases a recovery was permitted, 
notwithstanding the watchman was not at the time of fire actually on, the insured 
premises. In Sierra Milling, Smelting & Mining Co. v. Hartford Fire Insurance 
Co., 76 Cal. 235, 18 P. 267, it appeared that a watchman was engaged to be upon 
the premises at all times of the day and night and that he was in and about the 
premises, although at the time of the discovery of the fire he was 60 feet from the 
insured premises, but at a point where his view of the insured property was better 
than on the property. On the issue framed in that case, the court sustained a re- 
covery by plaintiff. 

In the cases of Hanover Fire Insurance Co. v. Gustin, 40 Neb. 828, 59 N. W. 
375, and Spies v. Greenwich Insurance Co., 97 Mich. 310, 56 N. W. 560, recoveries 
by the plaintiffs were sustained because of the peculiar issues framed in those 
cases. In none of these cases is the precise question raised that we have to meet 
here. Here the issue is squarecut, and we are called upon to determine whether 
the warranty imposes a duty upon the assured to have a watchman on board the 
insured premises at all times. 

[2] We are not called upon to determine whether the absence of the watchman 
contributed to the loss. The warranty is clear and definite. Has it been performed ? 
The facts show that it has not. 

As was said by Chief Justice Whelpley, speaking for the Supreme Court in Su- 
perintendent, etc., of Public School of City of Trenton v. Bennett, 27 N. J. Law, 
513, 72 Am. Dec. 373: 

“No rule of law is more firmly established by a long train of decisions than 
this, that, where a party, by his own contract, creates a duty or charge upon him- 
self, he is bound to make it good if he may, notwithstanding any accident or inevit- 
able necessity, because he might have provided against it by his contract.” 

And, in Kupfersmith v. Delaware Insurance Co., 84 N. J. Law, 271, 86 A. 
399, 45 L. R. A. (N. S.) 847, Ann. Cas. 1914C, 1172, Chief Justice Gummere, speak- 
ing for the Court of Errors and Appeals, said: 

“The law will not make a better contract for parties than they themselves have 
seen fit to enter into, or alter [a contract] for the benefit of one party and to the 
detriment of the other. The judicial function of a court of law is to enforce a con- 
tract as it is written.” 

I find, as a matter of fact, that plaintiff breached the warranty in question, and 
that defendants are entitled to judgment. 
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MUTUAL LIFE INS. CO. v. THOMPSON et ux. 
District Court, W. D. Virginia. July 23, 1928. 
27 Federal Reporter (2d). 753. 

1. INSURANCE—VALUE OF OBJECT SOUGHT BY INSURER’S BILL TO 
CANCEL POLICIES IS AMOUNT IN CONTROVERSY, RELATIVE TO 
FEDERAL JURISDICTION. 

The value of the object sought by the bill to cancel insurance policies issued 
by plaintiff, relief from plaintiff’s liability, is the amount in controversy, relative to 
federal jurisdiction on the ground of diversity of citizenship. 

(For other cases, see Insurance, Dec. Dig. § 617.) 


5. INSURANCE—BILL TO CANGEL LIFE AND ACCIDENT POLICIES 
HELD NOT TO SHOW FEDERAL JURISDICTION BY ALLEGATION 
THAT MATTER IN CONTROVERSY EXCEEDS $3,000. 

Allegation of bill for cancellation of life and accident policies that the matter 
in controversy exceeds $3,000 is insufficient to show federal jurisdiction based on 
shown diversity of citizenship, as, instead of being an allegation of fact, it may be 
a mere statement of pleader’s erroneous conclusion of law, based on his opinion 
that the maximum contingent liability stated in the policies constitutes the amount 
in controversy. 

(For other cases, see Insurance, Dec. Dig. § 617.) 


6. INSURANCE—MAXIMUM CONTINGENT LIABILITY UNDER LIFE 
POLICIES SOUGHT BY BILL TO BE CANCELED HELD NOT VALUE 
OF OBJECT SOUGHT, RELATIVE TO FEDERAL JURISDICTION. 
The maximum contingent liability under life and accident policies sought to 
be canceled is not the value of the object sought by the bill, relative ta the 
amount in controversy being sufficient for federal jurisdiction based on diversity 
of citizenship. 
(For other cases, see Insurance, Dec. Dig. § 617.) 


7. INSURANCE—IT BEING IMPOSSIBLE TO SAY THAT OBJECT 
SOUGHT, BY BILL TO CANCEL LIFE POLICIES HAS NO PECUNIARY 
VALUE, OR CANNOT BE SHOWN BY EXPERTS TO EXCEED $3,000, 
COURT MUST, ON MOTION TO DISMISS, ACCEPT ALLEGATION 
THAT IT DOES EXCEED IT. 

_Federal jurisdiction of suit to cancel life and accident policies is not neces- 
sarily defeated by impossibility of arriving at the exact value, or by difficulty in 
approximating the value of the object sought by the bill, but, it being impossible to 
say that the object sought has no pecuniary value, or that it can not be shown by 
insurance experts to exceed $3,000, the jurisdictional minimum, the court cannot 
on motion to dismiss, refuse to accept as true an allegation that the value of such 
object exceeds such minimum. 

(For other cases, see Insurance, Dec. Dig. § 617.) 


9. INSURANCE—ALLEGATION THAT OBJECT SOUGHT BY BILL EX- 
CEEDS $3,000 HELD STATEMENT OF FACT SUFFICIENT TO SHOW 
FEDERAL COURT JURISDICTIONAL MINIMUM. 

Allegation of bill to cancel insurance policies that the value of the object 
sought by bill exceeds $3,000, would be sufficient to show federal jurisdiction 
based on diversity of citizenship, as it could not be a conclusion of law, but 
would be a statement of fact, and nothing else. 

(For other cases, see Insurance, Dec. Dig. § 617.) 

In Equity. Suit by the Mutual Life Insurance Company against one 
Thompson and wife. Motion to dismiss overruled conditionally. 

Martin & Wingfield, of Roanoke, Va., for plaintiff. 


R. O. Crockett and James W. Harman, both of Tazewell, Va., for 
defendants. 

McDowett, District Judge. The bill, filed January 21, 1928, shows diversity 
of citizenship, and prays for the cancellation of two combined life and accident 
insurance policies, which were issued by the plaintiff, respectively, on January 
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28 and March 5, 1927. The amount of insurance in each policy is $5,000 for 
death from what may conveniently be called natural causes, and $10,000 for death 
from accidental causes. The ground for relief is the allegation that the insured 
made false statements concerning his health in the application for the first policy, 
and that the second policy was issued on the same application. The wife of the 
insured is the beneficiary named in the first policy. The second policy is payable 
to the executors, administrators, or assigns of the insured. In other respects, 
except as to the dates, the two policies are alike. In the policies is a provision 
giving the insured, by consent of the insurer, a right to change the beneficiary. 
In the bill it is alleged that by their terms the policies will become incontestable 
after one year from the date of issue. The defendants are the insured and his 
wife. Copies of the policies and the applications are exhibited with the bill. 

[1] The ground of the motion to dismiss is that the bill does not show that 
the value of the matter in controversy is sufficient. In a suit of this character, 
the value of the object sought by the bill, relief from the plaintiff's liability, is the 
amount in controversy. Mississippi & Missouri Railroad Co. v. Ward, 2 Black, 
485, 492, 17 L.Ed. 311; Hunt v. N. Y. Cotton Exchange, 205 U. S. 322, 336, 337, 27 
S. Ct. 529, 51 L. Ed. 821; Bitterman v. Louisville & Nashville R. Co., 207 U. S. 
205, 225, 28 S. Ct. 91, 52 L. Ed. 171, 12 Ann. Cas. 693: Berryman v. Whitman 
College, 222 U. S. 334, 346, 32 S. Ct. 147, 56 L. Ed. 225; Glenwood Light & Water 
Co. v. Mutual Light, Heat & Power Co., 239 U. S. 121, 125, 36 S. Ct. 30, 60 L. Ed. 
174; Packard y. Banton, 264 U. S. 140, 142, 44 S. Ct. 257, 68 L. Ed. 596; First 
National Bank of Columbus, Ohio, v. Louisana Highway Comm., 264 U. S. 308, 
310, 44 S. Ct. 340, 68 L. Ed. 701. 

[2] Unless there has been here a misjoinder of causes of action, the value of 
relief from the contingent liability created by both the policies should be regarded 
as the amount in dispute. And I believe the bill does not show a misjoinder of 
causes of action. Mrs. Thompson has no interest in the last policy, but she is an 
indispensable party in respect to the first policy. The joinder of the plaintiff’s 
two causes of action in one suit is highly convenient and economical to the 
plaintiff and to W. A. Thompson, and it does not appear to be inconvenient, or 
expensive, or in any way detrimental to Mrs. Thompson. So far as I can forsee, 
all of the evidence which will be admissible in. behalf of the plaintiff will apply to 
both policies, and all evidence admissible in behalf of either defendant will also 
apply to both policies. See equity rule 26 (see title 28, § 723); 1 Street’s Fed. Eq. 
§§ 414, 428; Hale v. Allinson, 188 U. S. 56, 77, 23 S. Ct. 244, 47 L. Ed. 380; Bitter- 
man v. Louisville & Nashville R. Co., 207 U. S. 205, 226, 28 S. Ct. 91, 52 L. Ed. 
171, 12 Ann. Cas. 693; Barcus v. Gates (C. C. A. 4th) 89 F. 783, 791; Pacific Live 
Stock Co. v. Hanley (C. C.) 98 F. 327, 329; Westinghouse Air Brake Co. v. 
Kansas City Southern Ry. Co. (C. C. A.) 137 F. 26, 31, 32; Dobie, Fed. Proc. p. 


[3] Notwithstanding the fact that the burden of proving want of federal 
jurisdiction in suits originally brought in the federal court has been put on the 
defendant (Hunt v. New York Cotton Exchange, 205 U. S. 322, 333, 27 S. Ct. 529, 
51 L. Ed. 821; Big Sespe Oil Co. v. Cochran [C. C. A.] 276 F. 216, 219, 220; Auto 
Acetylene Light Co. v. Prest-O-Light Co. [C. C. A.] 276 F. 537, 539; Atchison, 
T.&S. F. Ry. Co. v. Phillips [D. C.] 13 F. [2d] 254, 255; Rose, Fed. Juris. [3d Ed.] 
§ 224), it is still necessary that the plaintiff shall in his pleading, or in his pleading 
and exhibits, affirmatively and positively allege facts which, if true, show that 
federal jurisdiction exists (Norton v. Larney, 266 U. S. 511, 515, 45 S. Ct. 145, 69 
L. Ed. 413: Smith v. McCullough, 270 U. S. 456, 459, 46 S. Ct. 338, 70 L. Ed. 682: 
Rose, Fed. Juris. [3d Ed.] §§ 8, 490; Dobie, Fed. Proc. pp. 26, 175, 670). 

[4, 5] In the bill here it is said: “The plaintiff further alleges that the matter 
in controversy herein exceeds, exclusive of interest and costs, the sum or value 
of three thousand dollars.” This allegation could be a conclusion of law, based 
on an erroneous construction of section 24, Judicial Code (28 USCA § 41), and 

nothing else. If the draftsman had the opinion that the maximum contingent 
liability stated in the two policies constituted the amount in controversy, the 
allegation could be a mere statement of this (erroneous) conclusion of law. But 
it could have been intended as a statement of fact. It is a sound rule of pleading, 
especially on motion to dismiss, that ambiguities and uncertainties in pleadings are 
to be construed most strongly against the pleader. United States v. Linn, 1 How. 
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104, 110, 111, 11 L. Ed. 64; Cambers y. First National Bank (C. C.) 144 F. 717, 
719; Id. (C. C. A.) 156 F. 482, 484; Continental Securities Co. v. Interborough R. T 
Co. (C. C.) 165 F. 945, 955; Chunes v. Duluth, W. & P. Ry. Co. (D. C.) 292 F. 153, 
154; In re Moscovitz (D. C.) 4 F. (2d) 873, 874; Lyons v. Reinecke (C. C. A.) 
10 F. (2d) 3, 7; 31 Cyc. 78, 79; 21 Corpus Juris, 393, 394; 10 R. C. L. 415; 21 R. C. 
L. 465. Construed against the pleader, the above-quoted allegation cannot be 
considered as a statement of fact, and the allegations that remain do not show 
that the value of the object sought by the plaintiff exceeds $3,000. 

{6] The value of relief from the contingent liability shown by the policies 
here cannot, so far as I know, be determined by any rule of law, or by any fact 
of which courts take judicial notice. No fact stated in the bill, if true, shows that 
the value of the object sought exceeds $3,000. In so far as the policies provide 
for accidental death, the object sought might be without pecuniary value. 
Nothing stated in the bill shows that the insured is in the least degree more 
liable to accidental injury than is the average man of his age. To an insurance 
company, engaged M accident insurance, the policies here (in so far as they are 
merely accident policies) might easily be assets rather than liabilities. And, in so 
far as they are life insurance policies, the liability of the plaintiff is contingent. 
For a failure to pay either the second or the third annual premium all rights under 
the policies will be absolutely forfeited, and there would be no liability whatever on 
the insurer. For a failure to pay any annual premium after the third, the 
liability of the insurer might, at the option of the insured, be for the full amount 
($5,000) of each policy, but only if the insured were to die within a certain fixed 
period after the default. For instance, if default were made in payment of the 
sixth premium, the insurer would be liable for $5,000 on each policy only in the 
event that the insured died within 6 years and 342 days after the end of the sixth 
policy year; or at the option of the insured, the liability in lieu of such term insur- 
ance would be (on both policies) $1,332.40 in cash, or $2,184.60 payable on the 
death of the insured, whenever it might occur. It seems to me clear that it is 
impossible to regard the maximum possible liability under the policies as the 
measure of the value of the object sought by the bill. 

The thought that a suit brought during the life of the insured to cancel a 
contestable insurance policy in the sum of $10,000 makes that sum the value of the 
object sought may arise from the fact that in a suit to recover on such a policy 
the value of the object sought is $10,000. But the wide difference between a suit 
seeking relief from a contingent liability and a suit to enforce payment of a 
fixed and certain liability cannot be overlooked. In the case at bar it is no more 
accurate to say that the maximum possible liability is the amount in controversy 
than it is to say that the minimum is the amount in controversy. The maximum 
amount is merely a factor to be considered in estimating the value of the object 
sought, but the minimum amount is an equally important factor. 

But, on the other hand, while the maximum amounts stated in the policies do 
not measure the value of the relief sought, it must be borne in mind that (all 
premiums then due having been paid) the early accidental death of the insured 
could, on the face of the policies, create a certain net liability of over $19,000, and 
an early natural death could create a similar liability of over $9,000. To any one 
not engaged in insurance as a business, a cash offer of $3,001 to take the place 
of the insurer in the policies here in question would to my mind be wholly un- 
attractive. And as unimportant as this fact standing alone may be, it at least 
suggests the impropriety of any dogmatic assertions by laymen concerning the 
probabilities of the acceptance of such an offer by insurance companies engaged in 
combined life and accident insurance. 

[7] That it may not be a simple task to estimate the value of the object 
sought by the bill in this case is true. Treating as true the facts alleged in the 
bill, the insured is an undesirable, if not what is usually treated as an uninsurable, 
risk. The further Thompson was, when the policies were issued, from being a 
desirable risk or in an insurable state of health, the greater the risk in insuring 
his life. Clearly the difficulty of arriving at the value, or at even an approxima- 
tion of the value, of a release from such a contingent liability is considerable. 
Not only is the obligation to pay anything uncertain and contingent; but the sum 
involved is uncertain and may run from nothing to over $19,000. 

However, federal jurisdiction, in a case of this kind, it not necessarily defeated 
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by even an impossibility of arriving at the exact value, or by difficulty in 
approximating the value, of the object sought by the bill. If this object has a 
pecuniary value, and if that value could exceed $3,000, the court cannot, on 
motion to dismiss, refuse to accept as true an allegation that the value of the 
object sought exceeds the jurisdictional minimum. I am unable to say that the 
object sought has no pecuniary value. However contingent it may be, and how- 
ever uncertain the amount, the obligation from which the plaintiff seeks relief 
is an obligation to pay money. The object sought, therefore, differs in kind, and 
radically, from a divorce or from a release from an insane asylum, or from prison. 
In the case at bar it may be difficult to estimate in money even an approximation 
of the value of the object sought. But in bills for divorce and in petitions for 
habeas corpus it is not merely difficult, it is impossible, to make any, even the 
wildest approximation of a value in money of the object sought. 

Values (in money) of many objects and rights lie in opinion. Except where 
a market value can be proved, it is a common occurrence for experts to prove 
values by opinion evidence. Remembering that we are here concerned merely 
with the existence or nonexistence of a value greater than $3,000, I am not able 
to say that insurance experts cannot, with sufficient accuracy for jurisdictional 
purposes approximate the value in money of the object here sought by the bill. 

[8, 9] On the face of the papers it seems to me a necessary conclusion that 
the value of the object sought may, or may not, be sufficient to give jurisdiction. 
It follows that the allegations of the bill do not show facts (as distinguished 
from conclusions of law) which, if true, show jurisdiction. Such a defect in a 
bill may be amended, and it seems to me that, if the bill were so amended as to 
allege that the value of the object sought by the bill, exclusive of interest and 
costs, exceeds $3,000, the bill would be sufficient. Such an allegation could not 
be a conclusion of law; it would indubitably be a statement of fact, and nothing 
else. And, for the reasons above set out, I could not, on motion to dismiss, 
treat as untrue or as insufficient such a statement of fact. 

I think an order should be made allowing the plaintiff 10 days within which to 
amend the bill as above indicated, and, if this is done, the motion to dismiss 
should then be overruled. 

Some explanation is needed of my total failure to cite authority in support 
of my reasoning concerning the value of the object sought by the bill. It seems 
almost impossible that there are not in the books some opinions discussing the 
pecuniary value of a right to have canceled for fraud or mistake contracts which 
create a contingent liability to pay an uncertain sum of money. But I have not 
been able to find them. In Mutual Life Ins. Co. v. Rose (D. C.) 294 F. 122, 123, 
the position is distinctly taken that the maximum insurance against death from 
causes other thar bodily injury in the two policies ($5,000) measures the amount 
in controversy. In that case the subject is not discussed, and I know of no case 
in which it is discussed. 


ABERCOMBIE v. AZTNA LIFE INS. CO. et al. (No. 18594.) 
Court of Appeals of Georgia, Division No. 2. Aug. 30, 1928. 
144 Southeastern Reporter 326. 
INSURANCE—PETITION TO RECOVER FOR DISABILITY FROM FALL, 

UNDER CONTRACT INSURING PLAINTIFF'S LIFE, BUT NOT PRO- 

VIDING INDEMNITY AGAINST ACCIDENT, FAILED TO STATE 

CASE. 

Petition, under alleged contract insuring plaintiff’s life, but not providing 
for indemnity against accident, alleging as basis of recovery under policy, not 
death of plaintiff, but disability resulting by breaking of leg in fall while engaged 
in employment, failed to set out cause of action. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

Error from Superior Court, Whitfield County; C. C. Pittman, Judge. 


Suit by John Abercombie against the A®tna Life Insurance Company and 
another. To review a judgment dismissing the petition, plaintiff brings error. 
Affirmed. 

W. Gordon Mann and W. E. Mann, both of Dalton, for plaintiff in error. 


J. A. McFarland, of Dalton, and Bryan & Middlebrooks and Colquitt Carter, 
all of Atlanta, for defendants in error. 
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STEPHENS, J. In a suit against two defendants, where the petition alleged 
that both defendants were liable to the plaintiff under an alleged contract, which 
insured his life, but did not provide for indemnity against accident, and where 
the petition alleged, as a basis for recovery under the policy, not the death 
of the plaintiff, but a disability resulting to him by reason of the breaking of 
his leg by a fall on the floor while he was engaged in work pursuant to a contract 
of employment, the petition failed to set out a cause of action against either 
defendant, and the court did not err in dismissing it on demurrers filed by both 
defendants. 

Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 


CALDWELL v. LIFE & CASUALTY INS. CO. OF TENNESSEE. (No. 18600.) 
Court of Appeals of Georgia, Division 2. Sept. 15, 1928. 
144 Southeastern Reporter 678. 

1. INSURANCE—SUBMITTING PROOFS OF LOSS ON ANOTHER POL- 
ICY COVERING SAME LOSS, SUBSTANTIALLY CONFORMING TO 
oN aia OF PROOFS ON POLICY SUED ON, HELD SUF- 
FICIENT. 

Under accidental death benefit policy, requiring written proofs of loss within 
certain time, but not requiring separate proofs of loss on each policy, in event other 
policies in same company cover same loss on same person, furnishing to company 
of proof of loss under industrial insurance policy covering same loss, if conforming 
to requirements as to proof of loss on policy sued on, is sufficient, ‘and submission 
of such proofs within time required entitled beneficiary to recover under policy. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

2. INSURANCE—WHETHER NOTICE OF ACCIDENTAL DEATH 3 
DAYS AFTER ACCIDENT WAS WITHIN REASONABLE TIME UN- 
DER POLICY HELD QUESTION OF FACT. 

Under accidental death benefit policy, requiring written notice of injury within 
20 days after accident, and in event of accidental death immediate notice, and prov- 
iding that failure to give notice within time shall not invalidate claim, if notice 
was not reasonably possible, and if given as soon as reasonably possible, whether 
notice, when given to company 3 days after accident causing death, was within 
reasonable time, was question of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

3. INSURANCE—FAILURE OF INSURER TO RECEIVE NOTICE OF AC- 
CIDENT CAUSING INJURY, NOT REQUIRED AS CONDITION TO 
RECOVERY, WILL NOT PREVENT RECOVERY,UNLESS INJURIOUS 
TO INSURER. 

Where accidental death benefit policy did not require compliance with pro- 
visions as to immediate notice to company of accident causing injury as condition 
precedent to recovery under policy, failure of company to receive notice within 
time required under policy held not to prevent recovery, unless failure was injuri- 
ous to interests of company. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

4. INSURANCE—INSURER’S FAILURE, IF ANY, TO RECEIVE NOTICE 
OF ACCIDENT CAUSING DEATH WITHIN TIME REQUIRED, HELD 
NOT INJURIOUS TO INSURER UNDER EVIDENCE. 

In suit by beneficiary under accidental death benefit policy, evidence that ac- 
tual notice of accident causing death was received by insurer within 3 days after 
accident, that insurer’s agent investigated claim before rendition of verdict of cor- 
oner’s jury, anud that insurer settled with beneficiary under industrial insurance 
policy on life of insured, authorized inference that, if insurer failed to receive 
notice of accident within time required by policy, failure was not injurious to 
rights of insurer under policy. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Error from Superior Court, Whitfield County; C. C. Pittman, Judge. 


Action by L. G. Caldwell against the Life & Casualty Insurance Company of 
Tennessee. Judgment for defendant, and plaintiff brings error. Reversed. 
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Wm. E. Mann and W. Gordon Mann, both of Dalton, for plaintiff in error. 
Maddox, Maddox & Mitchell, of Dalton, for defendant in error. 
Syllabus Opinion by the Court. 

STEPHENS, J. [1] 1. Where an accidental death benefit policy provides for the 
furnishing of a written proof of loss within a stated period, and there is nothing in 
the policy which, in the event that another policy in the same company covers the 
same loss upon the same person, requires the furnishing of a separate proof of loss 
upon each policy, the furnishing to the company of a proof of loss under the other 
policy will suffice, provided the proof so furnished substantially conforms to the 
requirements as to proof of loss in the first policy. 37 C. J. 558; Girard Life In- 
surance Annuity & Trust Co. v. Mutual Life Insurance Co. of New York, 97 Pa. 
15; Bohles v. Prudential Insurance Co. of America, 83 N. J. Law, 246, 83 A. 904, 
affirmed in 84 N. J. Law, 315, 86 A. 438. 

2. In a suit by the beneficiary under the first policy to recover for the ac- 
cidental death of the insured, where the policy provides that, upon a failure of 
the insurance company to furnish to the claimant, within a certain period, forms 
for the making of the proof of loss, the claimant will be deemed to have complied 
with the requirements of the policy as to proof of loss upon submitting, within 
the time fixed in the policy for furnishing the proof of loss, which was within 
ninety days after the “date of such loss,” “written proof covering the occurrence, 
character, and extent of the loss,” and where it appears from the petition that 
no proof of loss was filed under the policy, but within this period there was fur- 
nished to the company, under an industrial insurance policy covering the same 
loss, issued by the same company, a written proof of the same loss, containing 
information “covering the occurrence, character and extent of the loss,” and there 
is no provision in the policy sued on covering the furnishing of a separate proof 
of loss, it appears from the petition that the provision of the policy sued on, as 
respects the furnishing of a proof of loss, has been complied with. 

[2] 3. Where the policy sued on, under which the plaintiff, as beneficiary 
thereunder, is seeking to recover for the accidental death of the insured, requires 
that “written notice of injury on which claim may be based must be given to the 
company within twenty days after date of the accident causing such injury, [and] 
in the event of accidental death immediate notice thereof must be given to the 
company,” and that a failure to give this notice “within the time provided” shall 
not invalidate any claim, “if it should be shown not to have been reasonably pos- 
sible to give such notice, and that notice was given as soon as reasonably possible,” 
it is a question of fact as to whether such notice, when given to the company 3 
days after the accident which caused the death of the insured, was given within a 
reasonable time as provided in the policy. 

[3, 4] 4. Where the policy does not require a compliance with the provision 
as to immediate notice to the company of an accident causing an injury to the in- 
sured as a condition precedent to a recovery under the policy, a failure of the com- 
pany to receive such notice within the time required under the policy will not op- 
erate to prevent a recovery on the policy, unless the company’s failure to receive 
the notice within the time required was injurious to the rights and interests of 
the company under the contract as contained in the policy. Where actual notice 
of the accident which caused the death of the insured was received by the 
company within three days after its occurrence, and the company’s agent came to 
investigate the claim before the rendition of a verdict by the coroner’s jury which 
investigated the cause of the death of the insured, and where the company 
settled with the beneficiary under another policy upon the life of the insured, 
although it was not an accident policy, but an industrial insurance policy, an 
inference is authorized that, if the company failed to receive notice of the 
accident within the time required by the policy, the failure of the company to 
‘receive the notice within the time required was not injurious to the rights and 
interests of the company under the contract as contained in the policy. 

5. The plaintiff’s petition, with the two amendments thereto allowed, set out a 
cause of action, and the court erred in sustaining the demurrers thereto. 

Judgment reversed. 

Jenkins, P. J., and Bell, J., concur. 
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STEPHAN v. GREAT WESTERN ACCIDENT INS. CO. (No. 39149.) 
Supreme Court of Iowa. Sept. 28, 1928. 
221 Northwestern Reporter 57. 

1. INSURANCE—REINSTATEMENT OF INSURANCE POLICY, FOR- 
cae FOR NONPAYMENT OF PREMIUMS, REQUIRES CON- 
Reinstatement of policy of insurance, which has wholly terminated for 

nonpayment of premiums requires contract therefor. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

2. INSURANCE—REINSTATEMENT OF INSURANCE AFTER  FOR- 
FEITED FOR NONPAYMENT OF PREMIUMS DOES NOT OF ITSELF 
CHANGE TERMS OF ORIGINAL CONTRACT. 

The mere fact of reinstatement of insurance policy after forfeiture for 
nonpayment of premiums does not of itself change or enlarge the terms and 
conditions of insurance as originally written. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

3. INSURANCE—PROVISION AUTOMATICALLY ADJUSTING DEATH 
BENEFIT TO PREMIUM ON CHANGE TO MORE HAZARDOUS OC- 
CUPATION HELD NOT AFFECTED BY MERE REINSTATEMENT 
OF POLICY AFTER FORFEITURE (CODE 1924 § 8666). 

Provision of accident insurance policy, automatically adjusting death benefit 
to premium paid in event of insured’s change of occupation to one more 
hazardous, held not changed by mere reinstatement of policy after its suspension 
‘or lapse because of nonpayment of premium, though insurer had knowledge of 
change of occupation to one more hazardous when it reinstated policy and 
retained premium, under Code Supp. 1913, § 1782, now Code 1924, § 8666, prohibit- 
ing discrimination between persons insured of same class as respects premiums. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


Appeal from District Court, Linn County; F. L. Anderson, Judge. 

Action on accident insurance policy to recover $2,000 death benefit. 
Defendant admitted liability for $600. Judgment for plaintiff for $600 and 
interest. Plaintiff appeals. Affirmed. 

Raymond N. Klass and Maurice P. Cahill, both of Cedar Rapids, for 
appellant. 

Grimm, Wheeler, Eliott & Shuttleworth, of Cedar Rapids, for appellee. 

Moruinc, J. The policy, dated March 29, 1919, “in consideration of the pay- 
ment of an annual premium of $19 * * * insures George A. Stephan, * * 
by occupation lightning rod salesman, under classification 2 for a period of one 
year from date hereof and for such further periods as the payment of the install- 
ments named in the five-year guarantee contract will purchase at said rate of 
premium: * * * For accidental loss of life, two thousand dollars.” 

The policy provides: 

“In the event that the insured is injured after having changed his hazard or 
occupation to one classified by the company as more hazardous that that stated 
in the policy (except ordinary duties about his residence or while engaged in 
recreation), in which event the company will pay only such portion of the 
indemnity provided in the policy as the premium paid would have purchased at 
the rate but within the limits fixed by the company for such more hazardous 
occupation. * * * If default be made in the payment of the agreed premium 
for this policy, the subsequent acceptance of a premium by the company or by 
any of its duly authorized agents shall reinstate the policy but only to cover 
accidental injury thereafter sustained. * * * If the insured shall at any time 
change his occupation to one classified by the company as less hazardous than 
that stated in the policy, the company, upon written request of the insured, 
will apply the unearned premium upon a policy fitting said less hazardous occu- 
pation at the regular rates of the company for that class.” 

The annual premiums appear to have been paid regularly to and including 
March 29, 1925. The premium payable March 29, 1926, was not paid until May 
3, 1926. Meantime (just when does not appear) insured had changed his 
occupation from lightning rod salesman to house painter. On May 3, 1926, 
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insured paid the delinquent premium to defendant’s agent, who at that time knew 
of the change of occupation. Insured on June 26, 1926, while engaged as house 
painter, was accidentally killed by falling from a house painter’s scaffold. It is 
stipulated that the occupation of house painter was at all times classified by 
defendant as more hazardous than that of lightning rod salesman. An annual 
premium of $19 would purchase for a house painter on the same form of policy 
as that sued on an accidental death benefit of $600 and for a lightning rod 
salesman $2,000. This was in accordance with defendant’s “premium rates and 
classifications lawfully established and in effect in the state of lowa at the time 
said policy was originally issued and at all times subsequent thereto.” The agent 
at the time of accepting the premium “made no changes in the occupation or 
classification thereof or in the amount of insurance provided therein in said 
policy, nor did he advise said Stephan of any such changes made or to be made. 
* * *” We find it unnecessary to rule upon counsel’s discussion of the question 
of the authority of the agent. 

Passing that question, plaintiff’s contention, in substance, is that, by rein- 
stating the policy and retaining the premium with knowledge of change of 
occupation, defendant entered into a new contract binding it to pay the stipulated 
benefit of $2,000 and “waived the prorating or other provisions to the con- 
trary. 

Classification of risks and the gradation of premiums in accident insurance 
on the basis of the hazards of the employment of the insured is usual if not 
fundamental. The more hazardous the occupation, the greater the premium for 
the same insurance or benefit. Defendant is not seeking to prorate, nor is it 
claiming forfeiture of the policy for misrepresentation of occupation or other 
reason. It is not claiming that the policy is void in whole or in part, or, as 
plaintiff seems to argue, that the policy is void for the difference between $600 
and $2,000. Defendant is standing upon and offering to perform the terms of the 
policy by which the indemnity or benefit under the admitted conditions is $600. 
The insured was properly classified when the policy was issued, and the case 1s 
not one of misclassification known to be such by the agent taking the application 
for the policy. Cases relied on by plaintiff, such as Buckman v. Interstate 
Business Men’s Accident Association, 183 Iowa, 652, 167 N. W. 594, and Murray 
v. Preferred Accident Ins. Co., 204 Iowa, 1108, 216 N. W. 702, are not in point. 

[1, 2] Plaintiff argues that defendant’s receipt of the premium and reinstate- 
ment of the policy after default operated as a new contract. The reinstatement 
of a policy of insurance which has wholly terminated for nonpayment of premium 
requires a contract therefor. 32 C. J. 1143. The contract of reinstatement of the 
policy does not, however, of: itself change or enlarge the terms and conditions 
of the insurance. The policy when reinstated, unless changed by new agreement 
express or implied, evidences the continued terms and conditions of the contract 
of insurance. The mere fact of reinstatement after forfeiture does not of itself 
work a change in the terms and conditions of the insurance as originally written. 
As we have said: 

“Moreover, the reinstatement was not the making of a new contract, for no 
new or different terms were agreed upon. It was simply the cancellation of a 
forfeiture, whereupon the contract was restored, and recognized as binding by the 
company.” Goodwin vy. Provident Savings Life Association, 97 Iowa, 226, 238, 66 
N. W. 157, 160 (32 L. R. A. 473, 59 Am. St. Rep. 411); Lindsey v. Western Mut. 
Aid Society, 84 Iowa, 734, 741, 50 N. W. 29; Business Men’s Assurance Co. v. 
Scott (C. C. A.) 17 F. (2d) 4; Cason v. Mut. L. Ins. Co., 67 Colo. 199, 184 P. 296, 
6 A. L. R. 1395; Eicks v. Fidelity & Casualty Co. of New York, 300 Mo. 279, 253 
S. W. 1029; 32 C. J. 1144. 

[3] The contract of insurance now before us is, so long as it continues in 
force, self-adjusting between the premium paid and death benefit, so that, in the 
event of change of occupation, if to a more hazardous one, the beneficiary is pro- 
tected in the right to receive the death benefit to the amount paid for, and, if 
less hazardous, the insured is entitled to the stipulated application of unearned 
or excess premium paid. These important elements of the contract were not 
changed by mere reinstatement of the policy after suspension or lapse. See 
McPeck v. Travelers Equitable Ins. Co., 55 N. D. 750, 215 N. W. 217. 

This action is at law, and is to recover upon the policy as written. It is not 
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a suit in equity to reform the policy or the contract of renewal for fraud or 
mistake, nor is fraud or mistake shown. 

By section 1782, Code Supp. 1913, in effect when the policy in question was 
issued, and section 8666, Code 1924, no accident insurance company “shall make 
or permit any distinction or discrimination between persons insured of the same 
class and equal expectancy of life in the amount or payment of premiums or 
rates charged for policies of life or endowment insurance, or in the dividends or 
other benefits payable thereon, or in any other of the terms or conditions of the 
contract it makes; nor shall any such company * * * make any:contract of 
insurance agreement, other than as plainly expressed in the policy issued; nor 
shall any such company or association or agent pay or allow, directly or 
indirectly, as an inducement to insurance, any rebate of premium payable on the 
policy, or any special favor or advantage in the dividends or other benefits to 
accrue thereon, or any valuable consideration or inducement whatever, not 
specified in the policy or contract. * * *” 

By the company’s established rates, a premium of $19 would provide for a 
house painter only $600 death benefit. For the company to give the deceased 
for that premium, while in such occupation, a death benefit of $2,000, would be 
to plainly discriminate in his favor in the benefits and conditions of its contracts 
and allow to him, or his estate, an advantage not specified in the contract. 


Plaintiff moves to strike appellee’s amendment to abstract. The motion is 
overruled. 
Affirmed. 


Stevens, C. J., and Albert, De Graff, and Wagner, JJ., concurring. 


CLARDY v. GRAND LODGE OF OKLAHOMA, A. O. U. W. 
(No. 17423.) 
Supreme Court of Oklahcma. March 27, 1928. 
Rehearing Denied July 17, 1928. Application to File Second Petition for 
Rehearing Denied Sept. 18, 1928. 
269 Pacific Reporter 1065. 
(Syllabus by the Court.) 
INSURANCE—DISABILITY. BEFORE ISSUING POLICY HELD NOT 

WITHIN POLICY PAYABLE ONLY ON DISABILITY AFTER MAK- 

ING PAYMENTS FOR ONE YEAR; UNDER POLICY PAYABLE ONLY 

FOR DISABILITY OCCURRING AFTER MAKING PAYMENTS FOR 

ONE YEAR, EVIDENCE SHOWING DISABILITY FOR THREE 

YEARS BEFORE ISSUANCE HELD DEMURRABLE (COMP. ST. 1921, 

§ 6665). 

Plaintiff sued to recover on a policy of insurance issued by defendant, which 
provided that defendant would pay the insured the face of the policy if, after 
making all required payments for at least one full year and before attaining the 
age of 65 years, the insured should become totally and permanently disabled. 
Held, evidence that plaintiff was and had been totally and permanently disabled 
for three years prior to the issuance and delivery of said policy does not come 
within the terms of the policy, and the trial court did not err in sustaining 
defendant’s demurrer to plaintiff’s evidence. 

(For other cases, see Insurance, Dec. Dig. § 467, 668[10].) 

Appeal from District Court, Oklahoma County; T. G. Chambers, Judge. 


Action by Ben J. Clardy against the Grand Lodge of Oklahoma, Ancient 
— of United Workmen. Judgment for defendant, and plaintiff appeals. 
Affirmed 


Lydick & McPherren and M. E. Jordon, all of Oklahoma City, for plaintiff 
in error. 


Hayson & Lukenbill, of Oklahoma City, and W. J. Hulsey, of McAlester, for 
defendant in error. 

Mason, V. C. J. The parties occupy the same relative position herein as in 
the trial court, and, for convenience, will be referred to herein as plaintiff and 
defendant as they there appeared. 

The plaintiff had been a member of the defendant organization for approxi- 
mately 25 years, and, on the 12th day of February, 1923, was the holder of a 
policy of straight life insurance issued by the defendant, when, upon solicitation 
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of an agent of the defendant, he exchanged said policy for another policy 
designated as a permanent special life plan certificate, which was being issued by 
the defendant, and which contained many additional features, not contained in 
the original policy, such as cash, loan, paid- -up and extended insurance values, 
participation in surplus, double insurance in case of accidental death, total and 
permanent disability benefits amounting to the full amount of insurance and 
accidental benefits. The plaintiff was required to surrender his old policy and to 
pay larger premiums under the new policy. No physical examination was 
required under the new policy, but the plaintiff, upon its delivery, signed a 
certificate that he was in good health. The new policy, among other things, 
provided as follows: 

“7th. Total Permanent Disability. If the member, after making all required 
payments hereunder for at least one full year, and provided ail past-due 
payments have been duly made, shall before attaining the age of sixty-five years 
become totally and permanently disabled, whether by accident or disease, and if 
the fact and cause of such total and permanent disability shall be proved to the 
satisfaction of the order upon blanks provided for that purpose wherein 
application may be made for this benefit, the grand lodge will pay to the member 
the face amount of this contract of insurance as a total and permanent disability 
benefit, upon surrender of this contract properly receipted.” 

The plaintiff paid the premiums for one year under the new policy, after 
which he made application, under the foregoing section, for the face amount of 
said policy, by reason of the fact that he was permanently and totally disabled. 
The application was denied, and the plaintiff then commenced this action, 
alleging that he had been permanently and totally disabled since 1918. He also 
alleged compliance with the other requirements of the policy relative to the 
giving of notice, and alleged that he had not vet reached the age of 65 years. 
The defendant interposed a demurrer to plaintiff’s petition, which was overruled, 
after which the defendant filed answer, and the cause proceeded to trial before 
a jury. 

Plaintiff’s evidence disclosed that he had been a member of the defendant 
organization for approximately 25 years, and had occupied various offices therein, 
tmcluding two terms of 12 months each ‘as grand master workman, the highest 
office in said organization. It also appears, from plaintiff’s evidence, that the 
plaintiff and other members and officers of the defendant organization were 
fearful that the members and their beneficiaries were not properly protected, by 
reason of inadequate premiums, under the old form of policy, the straight life 
insurance policy, and that, after considerable discussion by its officers, in which 
the plaintiff herein participated, the new form of policy requiring a much 
higher rate was adopted. Provision was also made whereby members holding 
the old policies could exchange them for the new. Plaintiff admitted that there 
had been no change in his physical condition since the issuance of the policy 
sued on, and that he had been permanently and totally disabled since three years 
prior to the delivery of said policy. 

The trial court sustained defendant’s demurrer to the plaintiff’s evidence, 
and rendered judgment for the defendant, from which plaintiff appeals. 

Many questions are presented in the briefs of the parties involving the 
validity of said policy and its subsequent ratification by the defendant. Plaintiff 
also contends that the defendant, by reason of certain acts of its officers and 
agents, is estopped from questioning the validity of said policy. A decision of 
these questions, as we view the case, is not necessary to a determination of this 
appeal. Assuming, therefore, that the policy is valid, did the plaintiff bring 
himself within the provisions so as to entitle him to recover herein? We think 
not. 

The various definitions of insurance and insurance policies which have been 
given by the courts, text-writers, and statutes are all practically to the same effect. 
One of the best definitions is to the effect that insurance is a contract whereby 
one undertakes to indemnify another against loss, damage, or liability arising from 
an unknown or contingent event. Union Insurance Co. v. American Fire 
Insurance Co., 107 Cal. 327, 40 P. 431, 28 L. R. A. 692, 48 Am. St. Rep. 140. 


It is defined in our statutes (section 6665, C. O. S. 1921), as follows: 
“A contract of insurance is an agreement by which one party, for a considera- 
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tion, promises to pay money or its equivalent or to do an act valuable to the 
assured upon the destruction, loss or injury of something in which the other 
party has an interest.” 

Life and accident insurance has been defined as a contract whereby one 
party for a stipulated consideration agrees to indemnify another against injury 
by accident or death from any cause not excepted in the contract. State ex rel. 
Sheets v. Pittsburg, etc., St. L. R. Co., 68 Ohio St. 9, 67 N. E. 93, 64 L. R. A. 405, 
96 Am. St. Rep. 635. 

It is fundamental that insurance policies do not apply to acts which have 
already occurred, but they are contracts based upon some contingency or act to 
occur in the future. 

The nearest and only exception to this rule appears in somé marine insurance 
policies which cover property “lost or not lost”; but this phrase, when so used, 
has reference to cases where the property has started upon its voyage and the 
parties to the insurance have no knowledge whether it has been lost or not. 
In such cases, the insurance is against an unknown event, and the underwriter 
takes the risk of the arrival of the property at its destination, and thus there 
is something to insure. 1 Joyce on Insurance, par. 105; Merchants’ Mut. Insur- 
ance Co. v. Lyman, 15 Wall. (82 U. S.) 664 21 L. Ed. 246. 

In the case at bar, however, the plaintiff admittedly had knowledge that he 
was not in good health, but was suffering from a total and permanent disability 
at the time the policy was issued and against the future occurrence of which the 
paragraph under consideration indemnified him. 

The provisions of the policy, in our opinion, are not ambiguous or susceptible 
of two constructions, but clearly provide that, after the member makes all 
required payments thereon for one year, if he shall become totally and per- 
manently disabled before reaching 65 years of age, and upon making satisfactory 
proof thereof, the defendant will pay the indemnity therein, which is the face of 
the policy. In other words, the insured must first pay his obligations to the 
order for one year under the policy before the clause under consideration comes 
into effect. Such payments are required to vitalize it. If, after he has done that, 
he shall become totally and permanently disabled before he attains the age of 65 
years, he is entitled to make his proof and receive his indemnity. 

The construction contended for by the plaintiff would be not only unreason- 
able, but would be very deterimental, if not fatal, to the existence of the 
defendant organization. The plaintiff testified that the purpose of adopting the 
new policy was to strengthen the organization, but, under his evidence and 
construction of this policy, he would be entitled to receive $2,500 by the payment 
of one yearly premium in the sum of $160, by reason of conditions which existed 
prior to the delivery of said policy. Such construction would not strengthen the 
organization, but, as above stated, would greatly jeopardize the protection of the 
other members and their beneficiaries. 

We must conclude that the plaintiff failed to bring himself within the 
provisions of the policy, and that the trial court properly sustained the defead- 
ant’s demurrer to the plaintiff’s evidence. 

The judgment is affirmed. 

Branson, C. J., and Harrison, Phelps, and Hefner, JJ., concur. 
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AUTOMOBILE 


SLAVENS v. STANDARD ACC. INS. CO. OF DETROIT, MICH. 
Circuit Court of Appeals, Ninth Circuit. August 6, 1928. 
27 Federal Reporter (2d) 859. 


1. INSURANCE—WHETHER INSURANCE CONTRACT IS INDEMNITY 
CONTRACT AGAINST ACTUAL LOSS, OR AGAINST LIABIIITY FOR 
LOSS, DEPENDS ON INTENTION OF PARTIES. 

Whether contract of insurance is an indemnity contract against actual loss, or is 

a contract of insurance against liability for loss or damage, depends on intention of 

parties, as evinced by phraseology of agreement or covenant in policy, there being 

a marked difference between contract of insurance against loss and one against lia- 

bility. 

(For other cases, see Insurance, Dec. Dig. § 512.) 


2. INSURANCE—CONTRACT INDEMNIFYING AGAINST LOSS, WITH 
CONDITION THAT INSURED SHOULD NOTIFY COMPANY OF AC- 
CIDENT, AND NOT VOLUNTARILY ASSUME RIGHT, HELD POLICY 
OF INDEMNITY AGAINST LIABILITY. 

Contract of insurance, indemnifying assured against loss from liability imposed 
by law on him for damages on account of bodily injuries accidentally sustained, 
and also containing condition that insured shall notify company of accident, and 
not voluntarily assume any liability, held to constitute a policy of indemnity against 
liability for damages. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


3. INSURANCE—INJURED PERSON’S COMPLIANCE WITH CONDITION 
OF AUTOMOBILE INDEMNITY POLICY REQUIRING PROMPT NO- 
TICE AND INFORMATION HELD SUFFICIENT, ENTITLING HIM TO 
SUE THEREON. 

Compliance by injured party with condition of automobile indemnity policy as 
to prompt notice and information held sufficient to authorize him to bring action 
against insurer, after securing judgment against driver of automobile, without re- 
gard to failure of driver to notify insurer, in accordance with such condition of pol- 
icy; the injured party being a beneficiary and a real party in interest. 

(For other cases, see Insurance, Dec. Dig. §§ 537, 591%.) 


4. INSURANCE—ALLEGATION OF COMPLAINT AGAINST AUTOMO- 
BILE INDEMNITY COMPANY RELATIVE TO WHETHER JUDG- 
MENT AGAINST AUTOMOBILE DRIVER WAS RENDERED AFTER 
TRIAL OF ISSUE HELD SUFFICIENT AS AGAINST DEMURRER. 


Allegation of complaint in action against automobile indemnity company, relative 
to whether judgment against automobile driver was rendered after trial of the 
issue, and stating that action came on regularly for trial and verdict was returned 
by jury, held sufficient as against demurrer. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 


In Error to the District Court of the United States for the District of Mon- 
tana; George M. Bourquin, Judge. 


Action by John Slavens against the Standard Accident Insurance Company of 
Detroit, Mich. Judgment of dismissal, and plaintiff brings error. Reversed and 
remanded. 


The plaintiff in error, hereinafter named the plaintiff, alleged in his complaint 
that on May 8, 1926, the defendant in error, hereinafter named the defendant, exe- 
cuted to Mart Ernst a policy of automobile insurance upon his automobile, wherein 
it agreed to indemnify him, “as well as any person .r prsons while riding in 
or legally operating” said automobile, for a term of one year, “against loss from 
the liability imposed by law upon him or them, and for damages on account of 
bodily injury accidentally sustained by any person while riding in said automobile 
or legally operating” the same; that on July 18, 1926, at the invitation and request 
of one Weinsheimer, the plaintiff, with others, accompanied him for a ride in said 
automobile, which was then and there in possession of and was used and driven 
by said Weinsheimer, by and with the consent of the said insured; that the plain- 
tiff rode in the automobile with Weinsheimer with the knowledge, consent, and 
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permission of the insured, and that while so riding the automobile was overturned, 
causing the plaintiff serious bodily injuries; that the plaintiff brought an action 
against Weinsheimer for said injuries alleging gross negligence on the part of 
Weinsheimer, and demanded judgment for $18,500; that immediately thereafter the 
plaintiff gave notice in writing to the defendant of the pendency and nature of 
said action, and delivered to the defendant and to said Ernst, respectively, copies 
of the summons and complaint; that both the defendant and Ernst neglected to 
take part in the defense of said action; that before commencing said action the 
plaintiff delivered to the defendant and to Ernst a notice in writing, setting forth 
the accident, with the fullest information obtainable concerning the same, with the 
particulars of the plaintiff's demand for compensation; that immediately after the 
occurrence of the accident the said Ernst also gave and delivered to the defend- 
ant a notice in writing of the occurrence of the accident and the details thereof, 
and particulars of the plaintiff’s claim, and immediately after the commencement 
of the action against Weinsheimer Ernst gave to the defendant a copy of the sum- 
mons and complaint; that defendant had and received due and ample notice of the 
pendency and nature of said action commenced by the plaintiff against Weinshei- 
mer; that the defendant and the assured refused to pay the plaintiff any sum or 
sums for damages so accidentally sustained by him; that on February 7, 1927, 
said action came on for trial before a jury; that after hearing the evidence the 
jury returned a verdict, assessing the plaintiff’s damages in the sum of $18,500; 
that on February 8, 1927, judgment was duly entered in accordance with the ver- 
dict, which judgment has not been reversed, modified, set aside, or appealed from, 
nor has any part thereof been paid; that thereafter the plaintiff gave notice to the 
defendant herein of said judgment, and delivered to said Weinsheimer and to the 
defendant copies of said judgment and notice of entering same; that thereafter 
the plaintiff caused execution to be issued in said action on said judgment, and gave 
written notice thereof to the defendant, to advise plaintiff of any property of said 
Weinsheimer of which it had knowledge, which the defendant neglected to do; that 
execution on said judgment was returned by the sheriff wholly unsatisfied, the 
sheriff having been unable to find any property belonging to Weinsheimer whereon 
to levy; and that in fact Weinsheimer has no property of any kind not exempt 
from execution, and is wholly unable to satisfy or pay said judgment. The com- 
plaint set forth the policy of insurance and a copy of the complaint in the action 
against Weinsheimer. 

The defendant demurred to the complaint for ambiguity in its failure to show 
whether the judgment against Weinsheimer was obtained after a trial of the issue, 
as required by condition G of the policy, or after default of Weinsheimer; also 
for failure of the complaint to specify what particular person, as the “assured” in 
the policy, gave the defendant the notice of the accident, as required by the policy; 
for the reason that the complaint shows on its face that Weinsheimer failed to 
give the defendant the requisite notices, as required by the policy; and for the 
further reason that the complaint does not state facts sufficient to constitute a 
cause of action. The demurrer was sustained, with leave to the plaintiff to amend. 
The plaintiff having refused to amend, judgment was entered, dismissing the action. 

Lester H. Loble and Hugh R. Adair, both of Helena, Mont., for plaintiff in 
error. 

E. G. Toomey, of Helena, Mont., for defendant in error. 

Before Gilbert, Rudkin, and Dietrich, Circuit Judges. 

Gi.nert, Circuit Judge (after stating the facts as above). It is urged as ground 
of demurrer that the plaintiff does not bring himself within the terms of the pol- 
icy, in that he fails to allege that the notice required by the policy was given to 
the defendant. The policy provided indemnity, first, to Ernst, the named assured, 
against loss trom liability imposed by law upon him for damages on account of 
bodily injuries; second, it bound the defendant to indemnify, “in the same man- 
ner and under the same conditions as the named assured is indemnified hereunder, 
any person or persons while riding in or legally operating any of the automobiles 
described herein, * * * provided such use or operation is with the permission of the 
named assured,” and it contains this provision: “The unqualified term ‘assured’, 
wherever used in this policy, shall include in each instance any other person, firm, 
or corporation entitled to indemnity under the provisions and conditions of this 
clause, but the qualified term ‘named assured’ shall apply only to the assured 
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named and described as such in the declarations.” Liability upon the indemnity 
contract is conditioned upon the provision that the “assured,” upon the occurrence 
of an accident, shall give the defendant immediate written notice thereof, with full- 
est information obtainable, and like notice, with full particulars of any claim made 
on account of such accident, and that, if thereafter any suit be brought against the 
assured, he shall immediately forward to the company every summons or other pro- 
cess served on him. 

It is clear that the word “assured,” thus used, refers, not to Ernst, but to the 
other persons entitled to indemnity under the provisions of the policy. The de- 
fendant points out that it is not alleged in the complaint that Weinsheimer ever 
gave the defendant notice of the accident, or of the particulars thereof, or notified 
it of the action against him, or sent it copies of summons and complaint in that 
action, and argues that the notices furnished by the plaintiff and by Ernst, as al- 
leged in the complaint, were not sufficient to comply with the terms of the policy; 
that the plaintiff can recover only through Weinsheimer’s right; that, if Weinshei- 
mer had no right to recover, the plaintiff had none; that Weinsheimer was to be 
indemnified only on condition that he gave the defendant the required notices; that, 
having failed to give those notices, the defendant is relieved from obligation to in- 
demnify him; and that the plaintiff can recover only what the defendant was under 
obligation to pay to Weinsheimer. 


[1, 2] The crucial question in the case is whether the contract of in- 
surance is an indemnity contract against actual loss, or is a contract of 
insurance against liability for loss or damage. “Whether it is the one or 
the other depends upon the intention of the parties, as evinced by the phrase- 
ology of the agreement or covenant in the policy, * * * there being a marked dif- 
ference between a contract of insurance against loss and one against liability.” 36 
C. J. 1057. “Where the policy provides that the insured shall immediately notify 
the company in case of accident or injury, that the company would defend actions 
growing out of injuries, in the name of insured, and that insured should not settle 
any claim or incur any expense without the consent of the company, it is generally 
to be held a policy of indemnity against liability for damages.” 36 C..J. 1058. 


The case at bar comes within the definition so quoted. While it expresses the 
obligation of the company to indemnify the assured against “loss from the liabil- 
ity imposed by law” upon him for damages on account of bodily injuries accidentally 
sustained, it also contains the condition that the insured shall notify the company 
of the accident, that he shall not voluntarily assume any liability or settle any claim 
or incur any expense on account thereof without the consent of the company, and 
that the company will defend in the name and on behalf of the assured any suit 
against him to recover damages on account of bodily injuries. Among the cases 
supporting the text above quoted are Maryland Casualty Co. v. Peppard, 53 Okl. 
515, 157 P. 106, L. R. A. 1916E, 597; Blanton v. Cotton Mills Co., 103 Kan. 118, 
172 P. 987, L. R. A. 1918E, 541; Stephens v. Pennsylvania Casualty Co., 135 Mich. 
189, 97 N. W. 686, 3 Ann. Cas. 478; Anoka Lumber Co. v. Fidelity & Casualty Co., 
63 Minn. 286, 65 N. W. 353, 30 L. R. A. 689; Schambs v. Fidelity & Casualty Co. 
(C. C. A.) 259 F. 55,6 A. L. R. 1231; Fenton v. Poston, 114 Wash. 217, 195 P. 31; 
Finkelberg v. Continental Cas. Co., 126 Wash. 543, 219 P. 12. 


[3] The question arises whether Weinsheimer’s failure to give the defendant 
notice of the accident immediately after its occurrence, with the fullest information 
obtainable, and full particulars of any claim made against him on account thereof, 
is fatal to the right of the plaintiff herein to recover on a complaint which alleges 
that all the prescribed information so stipulated for was promptly furnished by 
both the plaintiff and by Ernst. In fire and life insurance it is generally held that 
a stipulation in the policy as to the person by whom notice is to be given is of the 
essence of the contract. 33 C. J. 9; 36C. J. 1100; 14 R. C. L. 1336; Ayres v. Hart- 
ford Fire Ins. Co., 17 Iowa, 176, 85 Am. Dec. 553; St. Paul F. & M. Ins. Co. 
v. Mittendorf, 24 Okl. 651, 104 P. 354, 28 L. R. A. (N. S.) 651, and note. But 
exceptions are recognized in cases where notice and proofs of loss are made by 
“the real party in interest,” although he is not the named assured, but his rights 
are such that he is held to be the assured within the meaning of the policy, as in 
Watertown Ins. Co. v. G. & B. S. M. Co., 41 Mich. 131, 1 N. W. 961, 32 Am. St. 
Rep. 146; Milwaukee Mechanics’ Ins. Co. v. Brown, 3 Kan. App. 225, 44 P. 35; 
and Alezunas v. Granite State Fire Ins. Co., 111 Me. 171, 88 A. 413. 
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We think that the plaintiff herein is a beneficiary of the insurance policy and 
a real party in interest, and that his compliance with the condition of the policy as 
to prompt notice and information was sufficient to authorize him to bring the pres- 
ent action, and that he could not be deprived of his rights under the policy by Wein- 
sheimer’s neglect or failure to act. The policy recognizes the plaintiff’s right to 
sue upon the policy in providing that “the insolvency or bankruptcy of the assured 
shall not release the company from the payment of damages for injuries sustained 
or loss occasioned during the policy period. In the event of the assured being un- 
able to satisfy judgment against him, the injured person, or his heirs or personal 
representatives, in case of death resulting from an accident, shall have the right 
of action against the company, subject to the terms and limitations of this policy, 
to recover the amount of said judgment.” Ordinarily the beneficiaries of an in- 
demnity contract may maintain an action on the contract, though not named therein, 
when it appears by fair and reasonable intendment that their rights and interests 
were in the contemplation of the parties, and were being provided for at the time 
of making the contract. Dixon v. Horne, 180 N. C. 585, 105 S. E. 270; Gorrell v. 
Water Supply Co., 124 N. C. 328, 32 S. E. 720, 46 L. R. A. 513, 70 Am. St. Rep. 
598; Capelle v. U. S. Fidelity & Guaranty Co., 80 N. H. 481, 120 A. 556. 


In Finkelberg v. Continental Cas. Co., supra, the court had under consideration 
a policy similar to that in the case at bar. It provided that, in case execution 
against the assured were returned unsatisfied, in an action brought by an injured 
person, because of insolvency or bankruptcy, “an action may be maintained by such 
injured person, or his or her personal representatives, against the company, under 
the terms of the policy, for the amount of the judgment in said action, not exceed- 
ing the amount of the policy.” It was contended that there was no privity of con- 
tract between the assured and the injured person, but the court held that a third 
person beneficially interested in a contract may maintain an action to recover there- 
on, even though the indentity of the third person may not be known at the time of 
the execution of the contract, and also held that in the case under consideration the 
failure of the assured to give notice of the pendency of the action brought against 
him by the injured person could not destroy the right of the latter to recover in an 
action directly against the insurance company. 


In Metropolitan Casualty Ins. Co. v. Albritton, 214 Ky. 16, 282 S. W. 187, the 
insurance company by its policy agreed to defend any suit brought against the in- 
sured, that the insured’s insolvency should not release the company, and that an 
action might be maintained against it by the injured person for the amount of the 
judgment in said action, not erceeding the amount of the policy. To the action 
brought by the injured person a defense relied upon by the insurance company was 
that the insured had failed and refused to comply with his covenant to aid in se- 
curing information, evidence, and the attendance of witnesses, in effecting settle- 
ments, and in defending actions; that the injured person was entitled under the 
policy only to be subrogated to the rights of the assured, and that anything that 
destroyed the latter’s rights destroyed his rights. The court held that the policy 
imposed a dual obligation on the company, one to the assured, the other to the 
injured person, and that the assured could not by anything he might do or fail to 
do defeat the right of action of the injured person. In Fentress v. Rutledge, 140 
Va. 685, 125 S. E. 668, the insured had failed to comply with the provision of = 
policy that he should give immediate written notice of an action against him, and} 
forward the pleadings and other papers to the insurance company. ‘The court held 
that under the policy the accident to the third person initiated a claim against the 
company and that when the latter held back from complying with its obligation 
to defend without assigning any reason therefor, it waived the right which it failed 
to insist upon. 

It is true that in Rohlf v. Great American Mut. Indemnity Co. (Ohio App.) 161 
N. E. 232, it was held that the deliberate and premeditated evasion on the part 
of the insured of his stipulated duty to co-operate with the insurer in defense of 
an action against him relieved the insurer from liability to the injured person, who 
brought suit against the insurer to obtain satisfaction of his judgment. But that 
was a case in which the court found that the policy was an indemnity contract, and 
for that reason the injured person had no greater rights against the insurer than 
had the insured himself. The case at bar is not a case of entire absence of notice 
to the insurer, as in Travelers’ Insurance Co. v. Myers & Co., 62 Ohio St. 529, 57 
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N. E. 458, 49 L. R. A. 760, and other cases cited by the defendant, in which it was 
held that the stipulation as to notice was of the essence of the contract. Here the 
plaintiff, as well as Ernst, who paid the premium for the insurance, furnished the 
defendant all the information that could have been given it by Weinsheimer, and no 
ground is seen for holding the notice and information insufficient, or that Wein- 
sheimer’s inaction affected substantial rights of the defendant. 

[4] Another ground of the demurrer is that it cannot be determined from the 
complaint whether or not the judgment against Weinsheimer was rendered after 
trial of the issue. But the complaint alleges that “on the 7th day of February, 
1927, said action against said Edward Weinsheimer came on regularly for trial in 
said district court before a jury of 12 men duly and regularly impaneled and sworn 
to try said cause, and that after hearing the evidence the said jury returned a ver- 
dict in said court, assessing the plaintiff’s damages in the sum of $18,500; that 
thereafter, on the 8th day of February, 1927, judgment was duly given, and made 
and entered in said action, in accordance with said verdict.” We think the plead- 
ing was clearly sufficient as against the demurrer. 

The judgment is reversed, and the cause is remanded for further proceedings. 


FINN v. INDEMNITY CO. OF AMERICA (NO. 4447.) 
Springfield Court of Appeals. Missouri. Aug. 11, 1928. 
8 Southwestern Reporter (2d) 1078. 

4. INSURANCE—IN ACTION ON AUTOMOBILE THEFT POLICY, 
WEIGHT OF EVIDENCE AND CREDIBILITY OF WITNESSES AS TO 
VALUE WERE QUESTIONS FOR JURY. 

In action on automobile theft policy, where value of automobile was in question, 
the weight of the evidence and the credibility of the witnesses were questions for the 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Circuit Court, Lawrence County; C. L. Henson, Judge. 

Action by Jesse W. Finn against the Indemnity Company of America. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

James E. Sater, of Monett, for appellant. 

D. S. Mayhew, of Monett, for respondent. 

BrapLey, J. This is an action on an insurance policy to -ecover for the theft 
of an automobile covered by the policy. The cause was tried to a jury. Plaintiff 
recovered, and defendant appealed. 

The policy sued on was issued October 17, 1924, and insured plaintiff’s automo- 
bile against loss by theft for $800. January 7, 1925, while the policy was in force, 
the automobile was stolen from the place where parked near the Sedalia Theater 
in Sedalia, Mo., and was never recovered. 

Error is assigned (1) on instruction No. 1 given for plaintiff; (2) on the 
admission of evidence; and (3) on an alleged excessive verdict. 

This is the second time this cause has been before us. See Finn v. Indemnity 
Co. of America, 297 S. W. 175. The question of a mortgage was involved on the 
first appeal, but such question is not now involved. 

[1] In the formal assignments, plaintiff’s instruction No. 1 is challenged, but 
learned counsel does not point out in his brief or written argument the grounds 
upon which the instruction is erroneous. In such situation the assignment will be 
treated as abandoned. Stuart v. Dickinson, 290 Mo. 516, loc. cit. 545, 235 S. W. 
446. We infer, however, that the grounds of objection to instruction No. 1 are 
covered by the other assignments. 


[2] Plaintiff was permitted to testify that he owned the automobile in ques- 
tion. Defendant objected to this manner of proof of ownership, and contended 
that the only competent evidence of ownership was a certificate of title. As sup- 
porting this contention, defendant relies upon State ex rel. Connecticut Fire Ins. 
Co. v. Cox et al., 306 Mo. 537, 268 S. W. 87, 37 A. L. R. 1456. That case holds 
that the provision of the Motor Vehicle Act of 1921 (Laws 1921, Ex. Sess. p. 90, 
§ 18), requiring, in case of sale, the assignment by the holder of the certificate of 
title to be made upon the back of the certificate, is mandatory, and that without 
such assignment the purchaser would not acquire title and would have no insurable 
interest. In Kusnetsky v. Insurance Co., 313 Mo. 143, loc. cit. 156, 281 S. W. 47, 
51 (45 A. L. R. 189), speaking of the case of State ex rel. v. Cox, supra, the Su- 
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preme Court said that the plaintiff in that case “might in equity have enforced a 
legal and formal transfer of the automobile. The opinion does not claim that he 
had no claim on it, but his claim had not ripened into a title by conforming to the 
requirements of the law which was intended to protect purchasers against thefts.” 

In view of what appears in the record, defendant is in no position to complain 
of the alleged incompetency of the parol evidence of plaintiff that he was the owner 
of the dutomobile. Shortly after the automobile was stolen, defendant took plain- 
tiff’s sworn statement relative to the theft, ownership, etc. ‘This statement is in the 
form of questions and answers, and among these questions and answers the follow- 
ing appears: “Q. Were you the owner of the automobile described under the 
above-mentioned policy? A. Yes, sir.” Defendant introduced this sworn state- 
ment of plaintiff in evidence, and it therefore is in no position to complain that 
plaintiff was permitted to prove by parol evidence that he was the owner of the 
automobile. A party cannot complain of error when he himself is guilty of the 
same alleged error. Robb v. Bartels (Mo. App.) 263 S. W. 1013. Also it appears in 
the record from a letter written by defendant that it was admitted that plaintiff pro- 
cured the certificate of title required by law. Under these circumstances it is not 
necessary for us to rule on the competency of the evidence as to ownership. 

[3] The th ft insurance on the automobile as stated in the policy was $800, 
but the policy contained a provision which limited recovery to the cash value at 
the time of the loss. In proving the value of the automobile at the time of the 
theft, plaintiff, over objection and exception, was permitted to testify that the au- 
tomobile cost him $1,000; that he traded in a Nash touring car for $400, and was 
to pay the balance at $50 per month. Plaintiff further testified that the reasonable 
market value of the automobile at the time it was stolen was $800. Defendant’s 
evidence as to value tended to show that the cash value of the automobile when 
stolen did not exceed $300. Defendant is in the same situation respecting the com- 
petency of the evidence as to what the automobile cost plaintiff as in the case res- 
pecting the competency of the evidence as to title. In the statement above refer- 
red to, and which statement defendant introduced in evidence, plaintiff was asked 
what he paid for the automobile and answered that he paid $1,000, and explained 
the trade he made when he purchased. Defendant is in no position to complain. 

Defendant complains because plaintiff was permitted to testify that after he 
purchased the automobile he added two new tires at a cost of $52, and had the au- 
tomobile painted and varnished at a cost of $55. On examination of the above- 
mentioned statement introduced by defendant, we find that therein plaintiff stated 
that he bought two new tires after he purchased the automobile, but he did not in 
the statement give the cost of the tires. Also the policy provides that, in case of 
a total loss, recovery could be had for “repair equipment.” We do not find any 
support for the assignment based on the admission of the evidence as to the new 
tires and the painting. 

[4] There was evidence tending to support a verdict of $800, the amount found 
by the jury. There was much evidence to the contrary. But the weight of the evi- 
dence and the credibility of the witnesses were questions for the jury. Steele v. 
Kansas City Southern Ry. Co., 302 Mo. 207, 257 S. W. 756. Hence we cannot say 
that the verdict is excessive. 

The judgment should be affirmed and it is so ordered. 

Cox, P. J., and Bailey, J., concur. 


DAMIANQ et al. v. DAMIANO et al. 
Supreme Court of New Jersey. Sept. 5, 1928. 
143 Atlantic Reporter 3. 

1. INSURANCE—ACTIONS ON INTURY AND DEATH CLAIMS AGAINST 
INDEMNITY INSURER, BEFORE JUDGMENT AGAINST WRONG- 
DOER, HELD PREMATURE. 

Where accident insurance policy indemnified insured or her estate against pay- 
ment of any judgment against insured, only right of action given directly against 
insurance company to parties injured by insured’s negligence being as to any judg- 
ment they are unable to satisfy against insured or her personal representatives, ac- 
tions commenced against insurer on injury and death claims before judgment, and 
without alleging inability to satisfy judgments against insured, were premature. 


(For other cases, see Insurance, Dec. Dig. § 621.) 
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Separate actions at law by Generoso Damiano, administrator ad prosequendum 
of the estates of Alexander Damiano, deceased, of Antoniella Damiano, deceased, of 
Generoso Damiano, deceased. and of Nicolina Damiano, deceased, by Margaret Lo 
Re, administrator ad prosequedum of the estate of Carmelo Valentino, by Rose 
Damiano, by Generoso Damiano, her next friend, and by Anthony Damiano, by 
Generoso Damiano, his next friend, against Bonifacio Damiano, administrator of 
the estate of Agatha Damiano, deceased, and another. On motion to strike out 
complaints. Motions granted in all actions, except as to plaintiff Margaret Lo Re, 
administratrix. 

Argued before Smith, Circuit Judge, sitting as Supreme Court Commissioner. 

Collins & Corbin and Edward A. Markley, all of Jersey City, for the motion. 

Milton*M. Unger and Leonard J. Emmerglick, both of Newark, opposed. 

SmirH, Circuit Judge. There are a number of questions presented on this mo- 
tion in the seven above-entitled cases. The actions are based on two counts, and 
arise out of an automobile accident, which happened on July 3, 1927, at a grade 
crossing in Belmar, Monmouth county, N. J., involving a car driven by the de- 
fendant’s intestate, in which the plaintiffs’ intestate and two other of the plaintiffs 
were riding. 

As to the first count, the allegation is that the defendant’s intestate was negli- 
gent in the management of the car. In four of the cases, plaintiff’s intestate were 
infant children of the defendant’s intestate. Carmelo Valentino was also killed in 
the accident, and had been riding with the defendant’s intestate, and her adminis- 
tratrix ad prosequendum sues to recover damages for Carmelo Valentino’s death. 
Two other actions are brought, one by Rose Damiano and another by Anthony Da- 
miano, by their next friend, against the administrator of the driver, alleging negli- 
gence upon the part of the driver. They were injured in the accident, and allege 
negligence on the part of their mother, the driver, and therefore sue her adminis- 
trator. 


[1] The second count is against the Standard Accident Insurance Company, 
and alleges that the defendant’s intestate was indemnified by a policy of insurance 
against the plaintiff’s claims. The indemnity in the policy is for the payment of 
any judgment recovered against Agatha Damiano or her estate, and the only right 
of action given to the plaintiffs under the policy directly against the insurance com- 
pany is as to any judgment that they are unable to satisfy against the deceased or 
her personal representatives. Any action brought before judgment, and where proof 
of failure to satisfy is not alleged, is premature, and as to the second count the 
motion to strike out will be granted. 


[2] As to the first count, I will consider first the question raised as to the 
right of action of the administrator ad prosequendum of the deceased children, 
those that were killed in the accident. The question here raised on this motion 
is as to their right to maintain an action under the Death Act (2 Comp. St. 1910, 
pp. 1907-1911, §§ 7-9), because it is alleged that no right of action would have ex- 
isted in their favor against their mother, 11 these children had not died. They 
wkre unemancipated children, and it is claimed that the mother is not liable at 
common law to such child for a tort committed by her against such child. This 
question does not seem to have been passed upon by the Supreme Court or the 
Court of Errors and Appeals in this state. The question, however, has been well 
considered by Judge Ackerson in the circuit court in the case of Mannion v. Man- 
nion, 129 A. 431, 3 N. J. Misc. R. 68, and the general principle is referred to in 
29 Cyc. 1663. 


In determining this motion I will adopt the conclusion of Judge Ackerson, and 

hold that, had the children not died, they would not have had any action against 
their mother for her negligence in causing them an injury. The Death Act gives 
a right of action only for a tort committed against the deceased, where the deceased 
would have had a right of action, if death had not ensued. Under these circum- 
stances, there not being a right of action at common law by an unemancipated child 
against her parent for a tort, no right of action is given by the Death Act. 
_ This conclusion also applies to the cases of the infant children who were in- 
jured, and the applications to strike out the first count as to all of the plaintiffs, 
except Margaret Lo Re, administratrix ad prosequendum of the estate of Carmelo 
Valentino, will be granted. 

There is a further question presented as to the survivorship of the action, 
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where the mother died. It is unnecessary to dispose of the case on this count, as 
the ground which I have already considered disposes of the case. 

As to Margaret Lo Re, administratrix, it appears from the facts in the case 
that Carmelo Valentino, her intestate, was not a child of the defendant’s intestate, 
and is therefore not governed by the principle applicable to the children. The ap- 
plication as to her will be denied. 

Separate orders should be submitted in each case. 


RIGGS v. NEW ne FIDELITY & PLATE GLASS CO. OF 
NEWARK, N. J. 
Supreme Court of Oregon. Sept. 25, 1928. 
270 Pacific Reporter 479. . 

2. INSURANCE—INSURED’S FAILURE TO CO-OPERATE IN DEFEND- 
ING SUIT AGAINST HIM FOR AUTOMOBILE INJURIES MUST 
HAVE AFFECTED VERDICT TO RELIEVE INSURER OF LIABILITY 
UNDER ACCIDENT POLICY. 

Where insured fails to co-operate in defense of action against him, conducted 
by insurer agreeing to protect insured against loss by accident with automobile, 
alleged failure, to constitute defense to action on policy, must be shown to have 
affected verdict or judgment in original damage suit. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 


3. INSURANCE—ALLEGATION BY INSURER THAT INSURED, SUING 
FOR REIMBURSEMENT UNDER ACCIDENT POLICY, BELIEVED 
ae FREE FROM NEGLIGENCE, HELD NO PART OF DE- 
In action against insurer to obtain reimbursement under policy indemnifying 

insured against liability for injuries from automobile accident, allegation in answer 

that insured believed himself to be free from negligence held no part of defense, 
since matter was for court and jury to determine and not for insured. 
(For other cases, see Insurance, Dec. Dig. § 640[1].) 


4. INSURANCE—ALLEGATION IN ANSWER OF INSURER THAT IN- 
SURED SUING FOR REIMBURSEMENT UNDER ACCIDENT POLICY 
“AGREED,” WITHOUT SHOWING AGREEMENT TO ANYTHING MA- 
TERIAL, HELD NOT ALLEGATION OF FACT. 

In action against insurer to obtain reimbursement under policy indemnifying 
insured against liability for injuries from automobile accident, allegation in answer 
that insured “agreed,” without showing agreement to anything material, did not 
amount to allegation of fact. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 


5. INSURANCE—ANSWER, ALLEGING INSURED SUING FOR REIM- 
BURSEMENT UNDER ACCIDENT POLICY STATED INSURER WAS 
DEFENDING ACTION, NOT ALLEGING EFFECT ON TRIAL, FAILED 
TO STATE DEFENSE. 

In action against insurer to obtain reimbursement under policy indemnifying 
plaintiff against liability for injuries from automobile accident, allegation in answer, 
that during trial insured stated to press that action against him was being defend- 
ed by insurance company and that action would not have been instituted but for 
fact that he was insured, did not state defense, where it was not averred that 
jury ever knew about same or that it affected trial or result of case. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 


6. INSURANCE—INSURER’S ANSWER TO INSURED’S ACTION UNDER 
ACCIDENT POLICY SHOULD SHOW INSURED’S FAILURE TO CO- 
OPERATE IN DEFENDING ORIGINAL ACTION WAS PREJUDICIAL 
TO INSURER. 

In action by insured to obtain reimbursement under automobile accident policy 
for judgment paid by insured, answer of insurer to constitute defense should show 
that insured failed in some substantial particular to co-operate with insurer in 
defense of action, so that apparently trial against insured resulted in judgment 
which was in whole or in part wrong, or that interests of insurer were prejudiced 
in defense of action against insured. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 
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7. INSURANCE—INSURER SUED ON AUTOMOBILE ACCIDENT POLICY, 
CANNOT MERELY ALLEGE BREACH BY INSURED, BUT MUST 
AVER FACTS SHOWING BREACH. 

In action by insured to obtain reimbursement under automobile accident policy 
for judgment paid by insured, it is not sufficient for insured as defense to allege that 
insured failed to co-operate or breached condition of policy, without setting out 
wherein he failed to co-operate, averring facts showing breach. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 


8. INSURANCE—THAT INSURED CONSIDERED HIMSELF LIABLE aND 
REQUESTED INSURER TO SETTLE WOULD NOT MILITATE 
AGAINST INSURED SUING FOR REIMBURSEMENT UNDER ACCI- 
DENT POLICY. 

In action by insured to obtain reimbursement under automobile accident policy 
for judgment paid by insured, that insured considered himself liable for damages 
caused in an automobile accident and requested insurer to settle with injured party 
without litigation would not militate against him. 

(For other cases, see Insuraice, Dec. Dig. § 332%.) 


9, INSURANCE—INSURER’S ANSWER TO INSURED’S ACTION FOR RE- 
IMBURSEMENT UNDER ACCIDENT POLICY, NOT SHOWING 
INJURED PARTY DID NOT HAVE VALID CLAIM OR MANNER IN 
WHICH INSURED FAILED TO CO-OP RATE, HELD DEMURRABLE. 
In action by insured to obtain reimbursement under automobile accident policy 

for judgment paid by insured, answer alleging insured permitted injured person 

to institute action, that insurer notified insured it would defend action but would 
refuse to pay judgment because of collusive contract between insured and injured 
party, and that insured failed to aid in trial of action, not averring.that injured party 

did not have valid claim against insured or that insured could have prevailed on 

injured party not to sue, and not alleging manner in which insured failed to co- 

operate, held demurrable. ° 
(For other cases, see Insurance, Dec. Dig. § 640[1].) 

Department 2. 

Appeal from Circuit Court, Marion County; Percy R. Kelly, Judge. 

Action by Z. J. Riggs against the New Jersey Fidelity & Plate Glass Company 
of Newark, N. J. Judgment for defendant, and plaintiff appeals. Reversed and 
remanded, with directions. 

This is an action against the defendant to obtain reimbursement covering the 
payment of a judgment, which was obtained against plaintiff, and which he was 
compelled to pay. The judgment was obtained in a damage action instituted against 
the plaintiff based upon negligence, wherein Jeanette Waller was plaintiff. 

On March 11, 1924, plaintiff, while driving his car from Salem to Portland, 
suffered an accident by colliding with an automobile belonging to Andrew B. Junor, 
who was injured, and Jeanette Waller, an occupant of plaintiff’s automobile and 
a member of his family and household, was also injured. 

An action tor damages was instituted by Andrew B. Junor against plaintiff, 
Riggs, in the circuit court of Marion county and was vigorously contested by 
Riggs and by the defendant, which we will hereafter term the company, as plaintiff 
held an insurance policy issued by the company protecting him against loss by 
virtue of accidents with his automobile. The amount of damages demanded by 
Junor was more than the limit of the liability as set forth in plaintiff’s policy. 
Jeanette Waller, in said action, was a witness for the appellant in resisting the 
claim of Andrew B. Junor. The trial resulted in a verdict against Riggs and judg- 
ment thereupon entered, which the company paid. 

Thereafter Jeanette Waller commenced an action against plaintiff, Riggs, and 
likewise obtained judgment. The company was notified of the action of Mrs. Wal- 
ler, and gave plaintiff notice that it would defend the action but that it would not 
pay any collusive judgment that might be rendered. 

The complaint in the present action sets forth some of the provisions of the 
policy issued by defendant to plaintiff, by the terms of which defendant agreed 
with plaintiff, among other things, as follows: 

“Article A. To indemnify the herein named assured against loss from liability 
imposed by the law upon the assured for damages on account of bodily injuries, 
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including death resulting therefrom, accidentally suffered within the policy period 
by any person or persons not hereinafter excepted by reason of the ownership, 
maintenance, or use of any of the automobiles enumerated and described in the 
schedule. 

“Article B. To make a thorough investigation of all accidents reported to the 
company to which this policy applies. 

“Article D. To pay, irrespective of the limits of liability hereinafter mentioned, 
all costs taxed against the assured in any legal proceedings defended by the com- 
pany pursuant to the foregoing agreement, and all interest accruing after entry of 
judgment in such proceedings. 

“Article E. To pay, irrespective of the limits of liability hereinafter mentioned, 
the expense necessarily incurred and paid in money by the assured for such imme- 
diate surgical aid as may be imperative at the time of the accident.” 

The policy is introduced in evidence, and contains the two following clauses: 

“The insurance provided by the policy is so extended as to be available, in the 
same manner and under the same conditions as it is available to the named assured, 
to any person or persons, while riding in or legally operating any of the automo- 
biles described in the schedule, and to any person, firm, or corporation legally re- 
sponsible for the operation thereof, providing such use or operation is with the 
permission of the named assured, or, if the named assured is an individual, with 
the permission of an adult member of the named assured’s household other than 
a chauffeur or a domestic servant; provided further insurance payable hereunder 
shall: be applied, first, to the protection of the named assured, and the remainder, 
if any, to the protection of other persons entitled to insurance under the provisions 
and conditions of this clause, as the named assured shall in writing direct. 

“The company shall have the exclusive right to contest or settle any of said 
claims or suits, and the assured shall not incur any expense (except for such im- 
mediate surgical aid as may be imperative at the time of the accident) or settle 
any claim or suit without the written authority of the company. Except as requested 
by the company, the assured shall not interfere in any way respecting any negotia- 
tions for the settlement of any claim or suit or in the conduct of any legal proceed- 
ings. The assured shall at all times render to the company all possible co-operation 
and assistance. The assured shall not voluntarily assume or admit any liability 
for.an accident, and no loss arising from a liability which has been voluntarily 
assumed or admitted by the assured shall be covered hereunder.” 

The complaint further described the accident mentioned, and alleged: That 
thereafter, on the 12th day of December, 1924, Jeanette Waller commenced an action 
against plaintiff for damages for bodily injuries received in said accident, and, for 
a detailed statement, a copy of Mrs. Waller’s complaint is attached to and made 
a part of the complaint. That the plaintiff forwarded to the company’s attorney 
the summons and complaint served in the Waller action. Thereafter the defendant 
assumed full control of the defense of said action and filed an answer on behalf 
of plaintiff, and said case was put at issue and duly tried. That the result of the 
trial was a verdict and judgment in favor of Jeanette Waller and against plaintiff 
in the sum of $954.83 and $34.40 costs. That no appeal was taken from said judg- 
ment. That the defendant company refused to satisfy the judgment. ' 

“XIII. That on the 20th day of March, 1926, plaintiff therein duly paid said 
judgment in money. 


“XIV. That plaintiff herein has duly and fully performed all the terms and 
obligations of said policy upon his part to be kept and performed.” 

That defendant has failed to indemnify plaintiff in compliance with terms of 
its policy. ' 

The defendant company, in its answer, admits all of the allegations of plaintiff's 
complaint, except paragraph 13 and 14 which are quoted above, and, as a turther 
and separate defense, alleges, in substance, as follows: First, the corporate character 
of the defendant company; second, the issuance of the policy; third, that plaintiff 
permitted Jeanette Waller to institute an action against him, that the said Jeanette 
Waller believed the plaintiff to be free from negligence, entered into the agreement 
above set forth, and presented a claim and threatened to sue this defendant, and 
this ¢efendant thereupon notified the plaintiff that it would defend said action, but 
that it would refuse to pay any judgment if one was rendered because of the collu- 
sive contract on the part of the plaintiff and the said Jeanette Waller, and that, 
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upon an action being instituted by the said Jeanette Waller in accordance with said 
contract with the plaintiff herein, plaintiff failed to aid and co-operate in the trial 
of said action in accordance with the terms of the policy and breached the policy 
contract. 

The cause was tried by the court and a jury, resulting in a judgment in favor 
of defendant, from which plaintiff appealed. 

W. C. Winslow of Salem, for appellant. 

E. L. McDougal, for respondent. 

BEAN, J. (after stating the facts as above). 

[1] A third amended answer was filed by defendant. Motions to strike a por- 
tion of the former answers were interposed by plaintiff and the ruling thereon 
assigned as error. As the pleadings to which the motions were directed have been 
superseded by an amended answer and are no longer a part of the record, we can- 
not consider this assignment. Plaintiff interposed a demurrer to defendant’s third . 
amended answer, which the trial court overruled, and which ruling is assigned as 
error. 

[2] Before noticing the allegations of the answer, it may be stated that the 
rule appears to be in such cases, of the alleged failure to co-operate by an insured 
in the defense of an action against him, controlled and conducted by a company 
who has issued a policy agreeing to protect the insured against loss by virtue of 
accidents with his automobile, it should be shown that the failure to co-operate 
affected the verdict or judgment in the original damage action. Taxicab v. Pac. 
Coast Cas. Co., 73 Wash. 631, 132 P. 393, 396. 

In Rohlf v. Gr. Am. Mut, Indemnity Co., 27 Ohio App. 208, 215, 161 N. E. 
232, at page 234, in discussing a case similar to the one in hand, we find the lan- 
guage: 

“If the accident happened under the circumstances stated by Chapman when 
interviewed in Toledo, there was a perfect defense to the claim made by Rohlf.” 

Under the policy involved in that tase, the company assumed liability directly 
to the party injured, where a judgment was rendered against the insured and the 
execution was returned unsatisfied. This case is cited by defendant, and plainly 
indicates that, to commence with, the defendant in the original action for damages 
should have a defense, at least in part, and that any failure to co-operate on the 
part of the insured in defending the action must tend to affect the result thereof. 


[3, 4] There is no averment in the answer that Jeanette Waller did not have 
a valid claim and cause of action against Riggs, the insured, in her case against him. 
If she did, then it was immaterial whether Riggs permitted her to institute an action 
against him or not. There is no averment that he could prevent her from so doing. 
The allegation that Riggs “believed himself to be free from any negligence because 
of the accident” is no part of a defense. Irrespective of his belief, it was for 
the court and jury to determine that matter and not for Riggs. It is averred that 
Riggs “agreed,” but the answer does not show that he “agreed” to anything material. 
Standing by itself, this does not amount to an allegation of a fact. It is alleged 
in the answer “that the plaintiff failed to persuade and prevail upon said Jeanette 
Waller not to institute action.” It is not shown that there-was any reason for her 
not bringing such action, or that Riggs could prevail upon her not to do so. 


It is alleged in the answer that plaintiff “failed to render co-operation and 
assistance to the defendant, but, on the contrary, took no step to obtain the presence 
at the trial of one of the important witnesses, Williams.” It is not indicated in 
the answer that, in the trial of the damage action of Waller v. Riggs, plaintiff did 
not furnish the defendant company with all of the information that he possessed 
in regard to the facts of the case, or that the defendant’s attorney did not know 
about the witness Williams, and could have subpoenaed him in the customary 
manner, There is no averment of fact that he failed in any other manner. It is 
noticed, in this connection, that no mention is made in regard to the witness 
Williams in the testimony in the trial of the case. : 


_ [5] It is averred in the answer that plaintiff, “during the progress of the trial, 
further gave out the information to the press, so that it was published in the 
papers of Salem, Or., during the progress of the trial, that the said Jeanette Wal- 
ler’s action was being defended by the insurance company representing the plaintiff 
herein, and this plaintiff further stated that, but for the fact that he was insured, 
the action of Jeanette Waller would not have been instituted against him. There 
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is nothing to indicate that this matter alleged was anything more than an excuse 
on the part of Riggs for having litigation with his mother-in-law. It is not averred 
that the jury ever knew about the same or that it affected the trial or result of 
the case. U. S. Fidelity & Guaranty Co. v. Williams, 148 Md. 289, 129 A. 660, 667. 

It is also averred that plaintiff “evinced the hope to defendant’s attorney herein 
during the progress of the trial that said Jeanette Waller would recover from the 
defendant.” 

[6] This allegation is sufficient to raise a suspicion on the p rt of the company, 
as against Riggs, and the other allegations referred to may amount to innuendoes 
which, taken with the averment of substantive facts, might serve as coloring matter 
in the case. In order for the answer to constitute a defense, it should show that 
the assured failed, in some substantial or material particular or particulars, to co- 
operate with and assist the company in the defense of the action for damages by 
the policy, so that apparently the trial resulted in a judgment which was in whole 
or in part wrong, or, in other words, that the interests of the defendant company 
were prejudiced in the defense of the personal injury action. 

Defendant does not allege that plaintiff admitted liability to Jeanette Waller, 
or that he failed to “render to the company all possible co-operation and assistance” 
in the defense of the damage action. The defendant’s proof in the case is no 
stronger than the answer.» The defendant’s attorney testified as a witness for the 
company, but he failed to mention any instance where plaintiff was requested to 
do anything in connection with the defense of the Waller action, which he failed 
to do. 

{7, 8] The main question in the damage action was whether there was a “liabil- 
ity imposed by law” upon the assured, Riggs, for damages “accidentally suffered” by 
Mrs. Waller in the automobile accident mentioned. It appears that the Junor 
action was tried first, and the answer of defendant suggested that Riggs changed 
his belief as to his liability after the trial of the Junor Case. It is not sufficient 
for the defendant to allege that plaintiff failed to co-operate, without setting out 
wherein he failed. It is not a complete defense for defendant to allege that plain- 
tiff “breached the condition of the policy contract,” without an averment of the 
facts showing such breach. Pearson v. Richards, 106 Or. 78, 211 P. 167; Almada 
v. Vandecar, 94 Or. 515, 185 P. 907. The fact that Riggs considered he was liable 
for damages caused in the automobile accident and requested the company to settle 
with Mrs. Waller without litigation would not militate against him in this case. 

See, also U. S. Cas. Co. v. Drew (C. C. A.) 5 F. (2d) 498, a case where the 
insured’s son’s wife, while riding with him in the automobile, was killed in a colli- 
sion with a railroad train. The son brought action against the father for damages 
for negligence. The insurance company was notified of the action and defended. 
The trial resulted in a judgment against the defendant for $13,099.50. The company 
gave notice that it denied liability. The insured executed a note to his son in pay- 
ment of the judgment. Thereafter the insured obtained a judgment against the in- 
surance company in the amount of the policy. Error was assigned on appeal on 
account of the giving of the note, and for refusal to instruct a verdict for the 
company. Judge Gilbert said: , 

“Reference is made to testimony of cne of the attorneys who were conducting 
the defense in that court, who said that the defendant in error never spoke to him 
about the case during the entire trial, and never assisted him. But he did not tes- 
tify that he ever called upon the defendant in error for assistance, nor did he tes- 
tify to anything that the latter could have done to assist him. Nor do we think 
that evidence of bad faith or lack ot co-operation is to be found in the fact that 
in the action in the state court the attorney for the plaintiff was the plaintiff's 
brother, or in the fact that the railroad company was not made a party defendant 
in that action; the insurance company’s attorneys having, as they did, sole charge 
of the defense.” 


See, also, Francis v. London, etc., Co., 100 Vt. 425, 138 A. 780, 781; Berry on Au- 
tomobiles (4th Ed.) p. 1607, § 1886; 14 R. C. L. 63, § 21. 

The demurrer to the answer should have been sustained. 

[9] It appears from the record that the trial court treated the allegations of 
the answer as those of facts showing a breach of the condition of the policy, and 
instructed the jury that, if they should find from the testimony in the case that 
the plaintiff failed to render all possible co-operation to the defendant in the case 
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which Mrs. Waller brought against the plaintiff in this case, then their verdict 
should be for the defendant. The instruction was proper if there had been allega- 
tions of fact supported by proof upon which to base the same. 

[10] It is the law that, in order for an indemnitee to be entitled to recover upon 
the indemnity contract he must fully perform a!l conditions which by the terms of 
the erat a conditions precedent to any liability on the part of the indemnitor. 
31 p 

{11, 12] The rule is stated generally that, in order that.any matter may be set 
up as a defense to an action on a contract of indemnity, it must be germane to the 
cause of action pleaded and present a legal reason why the indemnitee should not 
recover. It is a good tefense that the indemnitee has not complied with the essen- 
tial conditions of the contract. It has been held to be no defense to an action by 
an indemnitee against an indemnitor that he failed to appear and defend a suit un- 
less such failure was the result of negligence or an appearance would have availed 
the indemnitor. 31 C. J. 459, § 59; Doran v. Davis, 43 Iowa, 86; Fidelity & De- 
posit Co. of Maryland v. Hibbler, 177 Mich, 490, 143 N. W. 604. 

[13] Where the indemnitor is notified of the pendency of an action against the 
indemnitee in reference to the subject-matter of the indemnity, and is given an op- 
portunity to, and does, defend such action, the judgment in such action, if obtained 
without fraud and collusion, is conclusive upon the indemnitor as to all questions 
determined therein which are n.aterial to a recovery against him in an action for 
indemnity brought by the indemnitee. 31 C. J. 460 § 60. See Fenton v. Fid. & 
Cas. Co., 36 Or. 283, 56 P. 1096, 48 L. R. A. 770; Astoria v. Astoria & Col. riv. 
R. R. Co., 67 Or. 538, 136 P. 645, 49 L. R. A. (N. S.) 404. 

The judgment of the lower court is reversed, and the case will be remanded, 
with directions to sustain the demurrer and to take such further proceedings as may 
be deemed proper, not inconsistent herewith. 

Rand, C. J., and Brown and Belt, JJ., concur. 


DAHLHJELM GARAGES, Inc., v. MERCANTILE INS. CO. OF AMERICA 
et al. (No. 21116.) 
Supreme Court of Washington. Sept. 25, 1928. 
270 Pacific Reporter 434. 

1. INSURANCE—CONDITIONAL SALES CONTRACT, PROVIDING THAT 
SELLER COULD INSURE AUTOMOBILE WHERE BUYER PAID HIM 
PREMIUM, WAS ENFORCEABLE AGAINST SELLER. 

Where plaintiff purchased automobile on conditional sales contract containing 
clause that seller could insure during life of contract, and the seller exacted from 
the buyer at time of sale, in addition to purchase price, sufficient money to keep 
it insured, the contract as between the seller and buyer was valid and enforceable. 

(For other cases, see Insurance, Dec. Dig. § 104.) 


2. INSURANCE—ASSIGNEE OF SELLER OF CONDITIONAL SALES CON- 
TRACT FOR PURCHASE OF AUTOMOBILE, ACCEPTING PREMIUM 
PAID SELLER BY PURCHASER, AND PROCURING INSURANCE 
aa ASSUMED SELLER’S OBLIGATION TO KEEP CAR IN- 
Where plaintiff purchased automobile on conditional sales contract providing 

that seller could insure car during life of contract, and the seller exacted from the 

buyer at time of sale sufficient money to keep it insured in addition to purchase 
price, the finance company purchasing the contract from the seller, knowing its 
terms and that contract provided car should not be used for hire, but that seller 
had agreed car was to be so used, by taking money paid to seller to procure such 
insurance, and in fact procuring it, thereby assumed the seller’s obligation to keep 
the automobile insured during the life of the contract. 

(For other cases, see Insurance, Dec. Dig. § 104.) 


6. INSURANCE—PURCHASER OF CONDITIONAL SALES CONTRACT 
FROM ASSIGNEE OF ORIGINAL SELLER, BY ACCEPTING PAY- 
MENTS, ASSUMED ASSIGNOR’S DUTY TO INSURE AUTOMOBILE. 
In buyer's action against remote assignee of seller to recover for breach of 

contract to procure insurance upon automobile purchased on a conditional sales 

contract, where buyer paid seller insurance premium, the purchaser of the con- 
tract, knowing its terms and accepting installment payments after buying contract, 
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held to have assumed corresponding duty to perform conditions imposed as con- 
sideration for their payment, rendering it liable for damages suffered because of 
failure. 


(For other cases, see Insurance, Dec. Dig. § 104.) 


7. INSURANCE—CONDITIONAL SALES CONTRACT, PROVIDING THAT 
SELLER COULD KEEP AUTOMOBILE INSURED, BECAME ABsO- 
LUTE WHEN SELLEn EXACTED FROM BUYER INSURANCE PRE- 
MIUM. 

In buyer’s action to recover for breach of contract for failure to procure in- 
surance on automobile purchased on conditional sales contract, where contract pro- 
vided .that seller could keep automobile insured, and buyer paid seller insurance 
premium, held that, if seller’s obligation was otherwise optional, it became absolute 
when it took payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 104.) 


8. INSURANCE—CONTRACT TO PROCURE INSURANCE ON AUTOMO- 
BILE NOT LESS THAN UNPAID BALANCE ON CONDITIONAL 
SALES CONTRACT HELD SUFFICIENTLY DEFINITE TO REQUIRE 
ENFORCEMENT. 

In buyer’s action to recover for breach of contract to procure insurance, where 
conditional sales contract required automobile sold be kept insured in amount not 
less than unpaid balance due on contract, and that seller at all times had right 
to insist upon insurance to that amount, evidence showing that the amount on con- 
tract at times of loss was greater than damage suffered, held that the amount of 
insurance was sufficiently definite to make requirement enforceable. 


(For other cases, see Insurance, Dec. Dig. § 104.) 


9. INSURANCE—BUYER OF AUTOMOBILE ON CONDITIONAL SALES 
CONTRACT DID NOT WAIVE RIGHT TO CLAIM DAMAGES FOR 
BREACH TO PROCURE INSURANCE BY MAKING PAYMENTS 
— LOSS; TITLE AT TIME OF LOSS NOT HAVING VESTED IN 
In buyer’s action to recover for breach of contract to procure insurance on 

automobile purchased on conditional sales contract, where buyer sustained damages 

to the automobile after which he continued to make payments, held that buyer did 

not waive right to claim damages for breach; the title to the automobile at time 

of loss not having then vested in it and the damages being unliquidated, it being 
unable to refuse deferred payments without subjecting itself to loss of not only 
automobile but sums it had paid toward purchase price. 

(For other cases, see Insurance, Dec. Dig. § 104.) 

Department 2. 

Appeal from Superior Court, King County; Geo. A. Joiner, Judge. 

Action by Dahlhjelm Garages, Inc., against the Mercantile Insurance Company 
of America and the Pacific Finance Corporation. Judgment for plaintiff, and de- 
fendant last named appeals. Affirmed. 

Bogle, Bogle & Gates, R. Kline Hillman and Edward G. Dobrin, all of Seattle, 
for appellant. 

Chas. W. Johnson, of Seattle, for respondent. 


Futierton, C. J. In this action the respondent, Dahlhjelm Garages, Inc., claim- 
ing that the appellant Pacific Finance Corporation, had breached its contract to 
procure insurance upon a certain automobile, whereby the respondent had suffered 
a loss, brought this action to recover for the loss. The cause was tried in the 
court below while sitting without a jury, and resulted in a judgment in favor of the 
respondent for the amount demanded in the complaint. 


In the main, the facts are not in dispute. The respondent was engaged in the 
business of renting for hire automobiles to persons who themselves desired to drive 
them. On June 23, 1925, it purchased under a contract of conditional sale a Velie 
automobile from the Northwest Velie Company, a concern dealing in that make of 
automobile. The contract recited that the purchase price of the automobile was 
$1,735, to which was added $220.10, “to cover insurance and carrying charges,” mak- 
ing a total purchase price of $1,955.10. It further recited an initial payment of 
$750, to be applied first to the payment of the insurance and carrying charges, and 
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second to the payment of the purchase price. The balance of the purchase price, 
recited as $1,205.10, was divided into eighteen equal parts of $66.95 each, which 
were to be paid monthly, commencing with August 1, 1925. It was provided that 
all deferred payments should bear interest at the rate of 12 per cent. per annum 
after maturity. The contract contained a number of conditions, the only ones of 
which that are material to be noticed are those found in the paragraphs numbered 
2 and 4. The first of these provides that the buyer shall not use or permit the 
automobile to be used for hire. Paragraph 4 reads as follows: 

“The seller may keep said auto insured in a company or companies selected by 
seller (with loss payable to seller or assigns as their interest may appear) against 
fire, theft, collision, wrongful conversion, confiscation, and embezzlement, in an 
amount not less than the unpaid balance due on this contract, which said insurance 
shall be at the expense of the buyer, and payment for the premium thereof shall be 
made at the time of signing this contract. In case of any damage to, or loss of said 
auto, either partial or total, all insurance money collected shall be retained by and 
belong to the seller or assigns: Provided, however, that the seller shall credit any 
insurance collected (less any expense of collection ) upon the unpaid balance due or 
to become due under this contract, and, in the event there is any surplus, shall pay 
such surplus to the buyer; or, should the seller or assigns so elect, they may apply 
any insurance collected to the repair and restoration of said auto instead of credit- 
ing the same upon the buyer’s indebtedness. Failure of the seller to keep said auto 
insured shall in no event relieve the buyer from the obligation to purchase and pay 
for said auto according to the terms of this contract.” 

These clauses were a part of the printed portions of the contract, and the evi- 
dence makes it clear that the first did not express the true agreement between the 
parties. It was understood by the seller that the buyer desired to use the automo- 
bile in the. business which it was conducting, namely, to use it for hire, and it en- 
tered into the contract with that understanding. When the subject of insurance came 
up, the buyer stated that it desired the automobile insured against fire, theft, and 
collision and stated further that it desired to procure the insurance itself, as there 
were but few insurance companies that would insure automobiles when used for the 
purposes for which it used them, and that it wished to make sure that the insur- 
ance covered the property when subjected to that form of u:age. The seller in 
effect said that it was not in a position to consent to such an arrangement; that it 
sold its contracts to a concern known.as the Industrial Finance Company, and that 
the concern insisted upon placing the insurance in companies of its own selection. 
The buyer consented that the insurance might be so placed, and on the day of its 
execution the contract was assigned by the seller to the Industrial Finance Com- 
pany, the seller at the same time paying over to the. company the sum paid by the 
buyer to cover insurance and carrying charges. 

The Industrial Finance Company, on the same day it received the assignment 
of the contract, insured the automobile in the full sum of the unpaid balance of the 
purchase price for a term of one year. Some time thereafter, the precise date not 
appearing, but before the expiration of the year, it assigned the contract to the ap- 
pellant, Pacific Finance Corporation. At the same time it delivered to the appel- 
lant the insurance policy, reciting that its interest therein had been satisfied, and di- 
recting that the loss, if any, be paid to the appellant. 


When the policy expired, the appellant undertook to renew it, and did procure 
a policy insuring the automobile for a term of one vear for “pleasure” uses. Some 
days later, the automobile met with a collision, while being used for hire, and was 
damaged. The insurance company last insuting the automobile, on the presentation 
of a claim for the damages, denied liability on the policy because the automobile 
was being used at the time it was damaged for purposes not permitted by the pol- 


icy. The action before us was instituted after the buyer had paid in full for the 
automobile. 


The appellant has assigned a large number of errors. Since, however, many 
of these suggest the same question, we shall not notice them in the order in which 


they are presented in the printed arguments, but under an arrangement of our 
own. 


[{1, 2] The respondent’s position, of course, is that the seller of the automobile, 
in its contract of sale, undertook to keep it insured during the life of the contract 
up to the amount of the unpaid part of the purchase price .against damage by colli- 
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sion, and that this obligation was assumed by the subsequent purchasers of the con- 
tract. Against this position the appellant makes a number of contentions, the first 
of which is that it is contrary to the terms of he contract of conditional sale, which, 
as we have noticed, expressly provides that the automobile shall not be used for 
hire, and that the automobile was being so used at the time it was injured in the col- 
lision. But the record leaves no doubt that this clause of the contract was 
the result of a mutual mistake, and did not express the terms of the con- 
tract as agreed upon. The whole of the negotiations between the seller and 
the buyer leading up to the purchase of the automobile were had with the 
understanding that the automobile was to be used in the business of the 
buyer, which was that of renting automobiles for hire, and, more than that, the 
seller collected from the buyer at the time of the sale a sum in addition to the pur- 
chase price of the automobile, sufficient to keep it insured during the life of the 
contract as an automobile to be used for hire. As between the seller and the buyer, 
therefore, the contract was valid and enforceable. It was likewise so as between 
the buyer and the first purchaser of the contract. It knew the terms of the agree- 
ment, and knew, of course, that the contract did not in this particular respect ex- 
press the terms of the agreement. It, moreover, took the money paid in to procure 
such insurance, and actually caused the automobile to be insured for one year 
against damage by collision while being used as a car for hire. Clearly, we think, 
it cannot now be heard to say that it did not assume the obligation to- keep the 
automobile insured during the life of the contract. 


[3-6] The question whether the appellant assumed the obligation to keep the 
automobile insured is of more difficulty. The evidence leaves uncertain the terms 
of the contract by which it obtained title to the contract; that is to say, whether it 
took over the entire business of the Industrial Insurance Company and assumed 
its obligations, or whether it purchased it in its ordinary course of business, But, 
assuming the latter to be the true nature of the transaction, we still think it liable 
as against the objection that it did not assume the burden attached to it. It is the 
general rule, of course, that the assignment of a contract does not cast upon the 
assignee the liabilities imposed by the contract on the assignor. But the rule is not 
absolute. The assignee cannot enforce the contract against the other party thereto 
without performing, or showing a performance, of the obligations which the con- 
tract imposes. On the contrary, he takes the contract with all the burdens to 
which it was subject in the hands of his assignor, and, if he undertakes to enforce 
it by action, it is a condition precedent to his right of recovery that he show that 
the conditions have been performed either by himself or by his assignor. In this 
instance, there was no action on the part of the appellant against the respondent 
to enforce the contract, and the question whether the appellant performed the ob- 
ligations of the contract did not arise. But at the time it acquired the contract 
there were a large number of installments yet due upon it, and these it collected 
from the respondent and applied them to its own use. The payments by the res- 
pondent were not thus voluntary. It paid them because the terms of its contract 
required their payment, and tke appellant, in exacting and accepting them, assumed 
the corresponding duty to perform the conditions the contract imposed as a con- 
sideration for their payment. Having failed in the performance of this duty, it 
is liable for the damages the respondent suffered because of the failure. 


[7, 8] The second objection is that the contract does not impose a mandatory 
duty to keep the automobile insured against injury by collision upon the appellant 
or its assignors. This objection has its foundation in the language used in the 
quoted part of the contract. It will be noticed that the language is that the seller 
may keep the automobile insured, not that it must do so. But it will be remem- 
bered that the seller exacted and was paid, in addition to the purchase price of the 
automobile, a stated sum for the very purpose of keeping it insured. If its obliga- 
tion would have been otherwise optional, it became absolute when it made this 
exaction. Again it is said that the amount of the insurance is indefinite and the 
requirement non-enforceable for that reason. But we do not so read the contract 
The requirement is that it be kept insured “in an amount not less than the unpaid 
balance due on this contract,” and the respondent at all times had the right to 
insist upon insurance to this amount. The precise amount of the insurance required 
at the time of the collision we need not inquire, as the evidence shows that th: 
amount then due on the contract was greater than the damage suffered. 
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[9] Another objection in this connection is that the respondent waived its right 
to claim damages for the breach of the condition to keep the automobile insured 
by paying the balance due on the contract after the collision oecurred. But the 
respondent had at that time paid a goodly portion of the purchase price of the au- 
tomobile. Title to the automobile had not then vested in it. The damages it 
claimed were unliquidated. It could not refuse to make the deferred payments 
without subjecting itself to the hazard of losing not only the automobile itself, but 
the sums it had paid toward the purchase price. The appellant was aware of the 
respondent’s claim at the times it received the deferred payments, and was in no 
manner deceived or misled to its injury. Under these circumstances, there was no 
waiver of the claim because of the payments. 

[10] The remaining objections relate to matters which, if sustained, would re- 
quire a new trial. The first objection under this head is that the complaint does 
not state a cause of action. But there was at least in the complaint a defective 
statement of a good cause of action, and the defects were amendable defects. Since 
the case was tried as if upon a sufficient complaint on which the parties were per- 
mitted to introduce all of their competent proof, under the rule of the statute, and 
the oft-repeated rule of this court, the complaint will be deemed amended to corres- 
pond with the proofs. Other objections go to the rulings of the court on the ad- 
mission and exclusion of evidence, but we do not find that they require extended 
consideration. It is enough to say that we find no error in this respect. 

The judgment is affirmed. 

Beals, Main, Askren, and Holcomb, JJ., concur. 
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CASUALTY 


OCEAN ACCIDENT & GUARANTEE CORPORATION, LIMITED, OF LON- 
DON, ENGLAND v. JOHNSON, et al. (L. A. 10389.) 
Supreme Court of California. Sept. 20, 1928. 
270 Pacific Reporter 371. 

INSURANCE—TESTIMONY OF WITNESS, BASED ON GENERAL RECOL- 

LECTION RELATING TO MATTERS ASSURED WAS REQUIRED TO 

KEEP RECORDS OF UNDER POLICY, HELD PROPERLY EXCLUDED. 

In suit for premiums under employers’ liability policy, basing premium upon 
entire remuneration earned during policy period by all assured’s employees, and 
making assured’s failure to keep records of remuneration earned by employees class- 
ified according to kind of work performed cause for insurer to apply to entire re- 
muneration earned premium rate applicable to most hazardous work performed, tes- 
timony of assured’s witness seeking to show segregation of employees so as to se- 
cure lower rate based on witness’ general recollection, assured having failed to keep 
books to supply the proper information, held properly excluded, 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 

In Bank. 

Appeal from Superior Court, Imperial County; M. W. ee Pee 

Action by the Ocean Accident & Guarantee Corporation, Limited, of London, 
England, against Henrietta Johnson and another, doing business under the firm 
name and style of the Pioneer Transfer Company, to recover unpaid premiums for 
—* liability insurance. Judgment for plaintiff, and defendants appeal. Af- 

rmed. 
For opinion of District Court of Appeal, see 263 P. 279. 


A. L. Hubbell and Honnold & Hubbell, all of Esconido, for appellants. 

George H. Moore and Hubert Starr, both of Los Angeles, and Dorsey White- 
law, of El Centro, for respondent. 

Per CurtAM. At the time this action was before the District Court of Appeal, 
Second District, Second Division, each of the three justices thereof prepared and 
filed separate opinions, in one of which the justice writing the same dissented from 
the conclusion reached by his two associates in the respective opinions prepared 
by them. It was largely due to this diversity of sentiment among the members of 
the District Court of Appeal that we granted the petition for a hearing in this 
court. After a more thorough examination and study of the several opinions ren- 
dered by the members of the District Court of Appeal and the law applicable to 
the questions involved herein, we have arrived at the conclusion that the opinion 
written by Mr. Justice Craig of said District Court of Appeal coincides with the 
views of this court, and we hereby adopt the same as the opinion of this court. 
Said opinion is as follows: 

The transaction out of which this action arose is one of employer’s liability 
insurance. The suit is for unpaid premium thereon. The counts are contained 
in the complaint. The first count alleges that the defendants became indebted to 
policy of workmen’s compensation insurance covering a period of one year, of which 
the plaintiff in the sum of $1,113.77 on account of premiums earned on a written 
only $591.89 had been paid, and $521.79 was due and unpaid. The second count 
alleges an account stated upon the same transaction by which the defendants agreed 
to pay the plaintiff $1,113.77, and had paid $591.89. From the bill of exceptions 
it appears that at the trial plaintiff introduced evidence to show that it issued a 
policy as alleged, that the work covered by it as stated in the contract was “truck- 
men, general trucking (not otherwise classified), classification No. 7208, premium 
rate $3.77. Pay roll to include all such employees as drivers, drivers’ helpers, chaut- 
feurs, chauffeurs’ helpers, stablemen, blacksmiths, repairmen, and riggers, excluding 
only clerical office employees and storage warehouse employees.” Also, that the place 
stipulated as that where the work was to be done was “Calexico, Imperial county, 
Cal.” Section H of the policy is one over which the controversy principally arose. 
It reads, in part, as follows: 

“The premium is based upon the entire remuneration earned during the policy 
period by all employees of the assured, and all employees of any contractor or sub- 
contractor of the assured, engaged in the trade, business, or work described in said 
declarations. * * * The assured shall keep complete and accurate record of the re- 
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muneration earned by employees classified according to the kind of work performed, 
and shall cause contractors and sub-contractors to do likewise by inserting in all con- 
tract agreements entered into a provision requiring such records to be kept for ex- 
amination by the assured and the corporation. Failure to keep such records on 
the part of the assured shall entitle the corporation to apply to the entire remun- 
eration earned the premium rate applicable to the most hazardous work performed.” 

Evidence was introduced sufficiently establishing the account stated as alleged 
in the complaint, by which the defendants agreed to pay the plaintiff’s bill of $1,- 
021.79, and that of this only $591.89: wes paid. The prima facie case was also 
proved on the other count. 

Both sides rely upon Frankfort Marine Accident & Plate Glass Ins. Co. v. 
California Artistic Metal & Wire Co., 28 Cal. App. 74, 151 P. 176, to sustain their 
respective contentions as to the law bearing upon the issues presented by the first 
count. The facts of the case are similar to those in the one before us. The policy 
there construed contained a provision similar to section H of the contract here 
presented, but counsel construe the larguage of the opinion differently. 

It was sought by testimony of the secretary of the defendant company to se- 
gregate the pay roll, but the evidence offered was simply the “general recollection” 
of the witness, and this was founded upon no substantial data. The ruling of the 
trial court refusing admission of such testimony was sustained. The principles 
upon which the decision was based are, we think, applicable here. They are most 
clearly expressed in the opinion of the court in denying the application for rehear- 


ing. One reason which is indicated as sufficient to uphold the ruling of the super- 
ior court is: 


“That the proposal to prove the fact by the ‘general recollection’ of an officer 
of the defendant. after the latter had said that there were available to him no data 
upon which an estimate could be made, was properly rejected by the court as involv- 
ing proot incompetent for that purpose. 


“We do not hold that a witness, in some instances, may not properly be per- 
mitted to give his ‘best recollection’ as to the existence or non-existence of a par- 
ticular fact relevant and material to some ultimate issue, in cases where the issue 
thus sought to be proved is not 1equired to depend wholly for its establishment 
upon that character of proof and where there exists possible opportunity for the 
party against whom it is received to offer adversary proof upon the point to which 
it is addressed. In the case at bar, however, the ultimate question to be affected by 
the proposed proof, based entirely upon the ‘general recollection’ of the witness, is 
the most vital in the case to the plaintiff. And, it is to be said, equally vital to the 
defendant; yet readily it can be perceived how impossible it would have been for 
the plaintiff to have met or attempted to overcome the force and the possible effect 
of testimony of so dubious an evidentiary nature and how easily thus its rights 
might be wholly destroyed. Through no fault of its own, the plaintiff was wholly 
without means of knowing. or the ability even to approximate (not even enjoying 
the doubtful advantage of general or the best recollection) how much of the total 
compensation paid to its employees by the defendant was received by the ‘outside 
employees,’ and, manifestly, had the defendant been allowed to make proof of that 
fact by a witness upon his mere ‘general recollection’ thereof, based upon no data 
of a substantial character, the plaintiff’s rights would have been placed at the 
mercy of testimony possessing little or no probative value and as to which an ad- 
versary showing was wholly impossible.” 


This question is most apt in its application to the facts of the instant case. 
While it is claimed here that the rejected testimony was the definite recollection 
of the witness as to employment of particular emplovees, it was based unon no 
“substantial data,’ and in fact upon no data of the character required by the con- 
tract of the parties. In the Frankfort Case the books included a record of all 
time spent by the employees whether within or without the shop. The issue was 
upon the segregation on that basis, and the books failed to supply the information. 
In the instant case it appears that the books are in identically the same condition. 
They show all of the time spent, but do not segregate it as to the character of 
work done or place of its performance. As to the lack, all data capable of being 
used for segregation purposes, the situations are the same. In the absence of such 
data stipulated by the parties as thus necessary, it is of no moment that here a wit- 
ness stated that he knew the employees, nor would it meet the stipulations agreed 
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upon by the parties themselves as to data required to show such segregation if he 
could tell what each did and where each worked. As in the opinion quoted, such 
testimony would have been dete minative of the most vital issue in the case. The 
insurer would have been utterly at a loss to have secured or produced adversary 
proof. The insured had full opportunity to have kept and preserved competent evi- 
dence, and its failure to do so was not only neglect of its own interests, but a 
clear disregard and dereliction of a duty owed the insurer in a confidential rela- 
tion of agency for the latter; and, finally, the injury which the appellants may sus- 
tain by being refused permission to use the evidence offered is the natural result 
of their own neglect, and to permit them now to foreclose the respondent from its 
day in court (which would be the practical result of allowing the issues in question 
to be established by the mere unsubstantiated recollection of the witness) would 
violate the maxium which forbids a party taking advantage of his own wrongful 
act. 

Appellants further contend that there was testimony to the effect that $2,500 
of the payroll was paid to warehousemen, and that their work is not covered by the 
policy. The most that can be said to sustain this claim is that some conflict in the 
testimony appears to exist, but the only evidence to be found in the bill of excep- 
tions indicating that any of the pay roll covered work of warehousemen is the 
statement of the witness Hill, based merely upon his general recollection, as to the 
competency of which evidence we have stated our views. 

Finally, appellants make the contention that a part of the pay roll as reported 
by respondent’s auditor was for work in Mexicali, whereas the policy provided 
that it should cover work only in Calexico, Imperial county, Cal. The only place 
where the word “Mexicali” occurs is in a statement rendered by the company to 
defendants which was, introduced in evidence as a part of the proof of the alleged 
account stated. The bill of exceptions does not contain the entire statemént. It 
merely quotes the summary of which all that is germane to the question here under 
consideration is, “Total $31,547.36; Mexicali $1,093.88.” With no more of the con- 
text than this from which to judge, it would be mere speculation to conclude that 
the word “Mexicali” as here used indicates that any work was performed outside 
of Calexico. On the other hand, the bill of exceptions contains the statement, 
which, of course, we must accept as true, that: 

“On the trial evidence was introduced by plaintiff in support of all findings of 
fact made by the court.” 

One of the findings to which reference is made is that all of the allegations in 
paragraph 3 of the plaintiff’s first cause of action are true. These allegations con- 
tained one to the effect that the defendants became indebted to the plaintiff in this 
transaction in the sum of $1,113.77, which, according to the statement above men- 
tioned, rendered by the plaintiff, includes the item, “Mexicali, $1,093.88”; hence 
the necessary inference that the work was done in Calexico. Upon the meager in- 
formation contained in the bill of exceptions bearing upon this point we are not 
in a position to say that the trial court’s finding in this behalf is unsupported by the 
evidence. 

In view of our decision concerning the issues presented in the first count, it is 
unnecessary to pass upon appellants’ contention concerning the court’s rulings to do 
with the alleged account stated as set forth in the second cause of action. 

The judgment is affirmed. . 


MENDOTA ELECTRIC CO. v. NEW YORK INDEMNITY CO. (No. 26377.) 
Supreme Court of Minnesota. July 13, 1928. 
Rehea ing Denied Sept. 28, 1928. 
221 Northwestern Reporter 61. 
INSURANCE—MISTAKE OF INSURER AGAINST LIABILITY AS TO LI- 
ABILITY OF INSURED’S CO-DEFENDANT HELD NOT BAD FAITH 
IN REFUSAL TO SETTLE TO MAXIMUM LIABILITY. 


Bad faith, in the refusal of an insurer against liability for negligence to pay 
in settlement, of a personal injury case against its insured the maximum amount of 
its liability, is not shown by mere mistake as to the liability of a co-defendant of 
the insured and a consequent insistence, also mistaken, that the co-defendant should 
pay a stated amount, which it refused to pay. 


(For other cases, see Insurance, Dec. Dig. § 514.) 
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Appeal from District Court, Ramsey County; Hugo O. Hanft, Judge. 

Action by the Mendota Electric Company against the New York Indemnity 
Company. Judgment for plaintiff, and defendant appeals. Reversed, with direc- 
tions. 

Montreville J. Brown, of St. Paul, for appellant. 

Daggett & Redlund, of St. Paul, for respondent. 

Stone, J.. This case was here before on appeal from an order sustaining a 
demurrer to the complaint. There was a reversal, 169 Minn. 377, 211 N. W. 317, 
since which a trial resulted in a verdict for plaintiff. Defendant moved for a 
directed verdict and thereafter for judgment notwithstanding. Both motions were 
denied, judgment was entered on the verdict, and defendant appeals. 

Not much restatement of facts is needed. Plaintiff is an electric distributing 
company and sues on a policy of public liability insurance issued by defendant, the 
claim being that under the circumstances stated in the former opinion, defendant 
acted in bad faith in refusing to pay more that $3,625 towards the settlement of 
an action brought by one Finch for serious personal injury alleged to have been 
sustained because of the negligence of this plaintiff and others. The maximum of 
defendant’s policy liability was $5,000. It did contribute $3,625 to a settlement 
which might not have been made but for plaintiff’s additional payment of $1,125. It 
is the purpose of this action to recover that sum. 

The law of the case was established on the former appeal to the effect that 
where in such a case “the insured is clearly liable and the insurer refuses to make 
a settlement, thus protecting the insured from a possible judgment for damages 
in excess of the amount of the insurance, the refusal must be made in good faith 
and upon reasonable grounds for the belief that the amount required to effect a 
settlement is excessive.” Plaintiff’s claim is that it was compelled to make its 
payment by the refusal in bad faith of defendant, its insurer, to pay more than 
$3,625, and the imminence of a judgment of much more than the $5,000 for which 
it was insured. 

Our examination of the record has failed to disclose any such proof of bad 
faith of defendant as will support a verdict against it. The controlling testimony 
came from the two attorneys who conducted the original negotiations, one for 
plaintiff and one for defendant, and who at the trial of this case participated both 
as witnesses and as counsel. In the main their testimony is in agreement. The 
settlement was for $18,000, of which $11,250 was paid by the Tri-State Telephone 
& Telegraph Company, $2,000 by the Northern States Power Company, $3,625 by 
defendant, as plaintiff’s insurer, and $1,125 (the subject-matter of this action) by 
plaintiff. The record puts it beyond question that counsel for defendant was sin- 
cere in his insistence that the contribution by the insurer of the Northern States 
Power Company should equal that of plaintiff. In that insistence, he was obdurate 
for a long time but finally consented to an increase from $2,000 to $3,625. The 
insurer of the Northern States Company never increased its offer beyond $2,000. 
In that situation, and to avail itself of the opportunity of getting the case settled 
at $18,000, plaintiff’s counsel advised it to contribute the necessary $1,125. He 
said: 

“T finally had to offer to, contribute the difference of $1,125 on behalf of the 
Mendota Electric Company, and that was done and the settlement was effected.” 


Concerning the attitude of defendant’s counsel, he testified: 


“Well, he said that he wouldn’t pay any more—his company wouldn’t pay any 
more than what they were offering (then $3,500)—because he felt that the North- 
ern States Power Company should contribute as much as his company should con- 
tribute, and he said that many times. I think that was the bulk of his argument; 
* * * he saw no reason why his company should pay any more than the Northern 
States Power Company, and as far as I know that is the only reason he did give 
for not paying the further amount.” 


Such insistence that another party jointly sued for the tort make a given con- 
tribution is not, standing alone, evidence of bad faith. It is too natural and human 
an attitude for an attorney to take under such circumstances. Counsel for defend- 
ant then held that the Northern States Company was just as much subject to the 
hazard of a large verdict as was its co-defendant, this plaintiff. (The Northern 
States Company generated and plaintiff distributed the current which had injured 
Finch.) That opinion was probably open to question, but there again we find no 
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evidence of bad faith. Defendant took its position not against plaintiff but against 
the Northern States Company. Viewed from that angle, it cannot now be proper- 
ly characterized even as unreasonable. The most that can be said is that it was 
mistaken with respect to the hazard as between plaintiff and the Northern States 
Company. It takes something more than mere mistake to constitute bad faith, 
particularly with respect to the action of an insurer under a policy of public lia- 
bility who is not absolutely bound to make a settlement. The right to control ne- 
gotiations for a settlement must, of course, be sub-ordinated to the purpose of the 
contract, which is to indemnify the insured within the contract limit. But it takes 
something more than error of judgment to create liability. There must be bad 
faith with resulting injury to the insured before there can be a cause of action. In 
this case, finding no evidence of bad faith, we are constrained to hold that there 
was no basis for the verdict, that judgment should be ordered for defendant, and 
that the case should be remanded, with a direction to that effect. 
So ordered. 


UTICA MUTUAL INS. CO. v. GLENNIE, et al. 
Supreme Court, Niagara County. October 9, 1928. 
220 New York Supplement 673. 
INSURANCE—AUTOMOBILE POLICY, INDEMNIFYING INSURED 

AGAINST INTURIES TO EMPLOYEES “AND ASLO” INJURIES TO 

INSURED’S PRESIDENT, REQUIRED INSURER TO DEFEND PRESI- 

DENT’S SUIT AGAINST INSURED. 

Autoinobile policy, indemnifying insured against loss by liability for injuries 
to employees of insured, and requiring insurer to defend actions instituted on ac- 
count of such injuries, held extended to chief executive officer of insured company 
by provision that agreement shall apply to injuries sustained, “and also to such in- 
juries so sustained by president,” and required insurer to defend action brought by 
president against insured for injuries sustained while riding in automobile owned by 
insured. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Action for declaratory judgment under Civil Practice Act, § 473, by the Utica 


Mutual Insurance Company against Robert D. Glennie and others. Complaint dis- 
missed. 


Babcock & Sullivan, of Buffalo, for plaintiff. 

Cohn, Franchot, Runals & Robillard, of Niagara Falls, for defendant Glennie. 

John O. Chapin, of Niagara Falls, for defendant Falls Equipment Co., Inc. 

Cuurcw, J. This is an action brought for a declaratory judgment under section 
473 of the Civil Practice Act, which provides: 

“The Supreme Court shall have power in any action or proceeding to declare 
rights and other legal relations on request for such declaration whether or not 
further relief is or could be claimed, and such declaration shall have the force 
of a final judgment.” 

The particular relief asked for is a declaration that Robert D. Glennie, one of 
the defendants, was not an emplovee of the Falls Equipment Company, Inc. (an- 
other defendant), on August 1, 1925, and a further declaration that the plaintiff is 
not under any obligation to pay any judgment that Robert D. Glennie might obtain 
in his action against the Falls Equipment Company, Inc., and Wilford S. Martin. 
The complaint also asks for a declaration that the plaintiff owes no duty to defend 
the Glennie action against the said Falls Equipment Company, Inc., and for an in- 
junction restraining the prosecution of said action, the complaint in which is an- 
nexed to the complaint herein and marked Schedule B. 

It appears, from all the papers, proceedings, and evidence in this case submit- 
ted to the court that the said Robert D. Glennie has begun an action, the complaint 
in which was verified on the Ist day of December, 1927, in the Supreme Court of 
Niagara County, against the Falls Equipment Company, Inc., and one Wilford S. 
Martin, to recover damages for injuries alleged to have been received while riding 
in an automobile owned by the defendant, the Falls Equipment Company, Inc., and 
driven by the defendant Wilford S. Martin, and the accident which is alleged to 
have caused the injuries took place on the Ist day of August, 1925. The plaintiff 
Glennie in that action is conceded to have been the president of the defendant the 
Falls Equipment Company, Inc., one of the defendants therein named. 
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It is further undisputed in this case that the defendant Glennie herein, before 
beginning such action in the Supreme Court of Niagara County, submitted a claim, 
under the Workmen’s Compensation Law of the state of New York, to the Indus- 
trial Commission of the state of New York, and which, after a hearing before 
said commission, was rejected and disallowed by said commission, and that an 
appeal from such determination of disallowance has been taken to the Appellate 
Division, and has not been determined by said appellate court. It is further con- 
ceded that the Falls Equipment Company, Inc., has requested the plaintiff in this 
action to defend such Glennie action so brought as hereinabove set forth. The 
complaint in this action sets forth a copy of the policy of the Utica Mutual In- 
surance Company, the plaintiff herein, which is the contract existing between this 
plaintiff and tne defendant the Falls Equipment Company, Inc.. on a construction 
of which depend the rights and liabilities of the respective parties to this action. 

This contract of insurance provides, among other things, that the insurance 
company is “to indemnify this employer against loss by reason of the liability im- 
posed upon him by law for damages on account of such injuries to such of said 
employees as are legally employed, wherever such injuries may be sustained within 
the territorial limits of the United States of America or the Dominion of Canada.” 
The injuries referred to in this paragraph, which is paragraph 1 (b) of said policy, 
appear, from the very first clause of said policy at the top thereof, as follows: 
“As respécts personal injuries sustained by employees.” 

The policy further provides, at section 3 thereof, that the company is bound 
“to defend, in the name and on behalf of this employer, any suits or other proceed- 
ings which may at any time be instituted against him on account of such injuries, 
including suits or other proceedings alleging such injuries and demanding damages 
or compensation therefor, although such suits, other proceedings, allegations, or de- 
mands are wholly groundless, false, or fraudulent.” The scope of the policy is 
extended by subdivision 5 thereof, which provides: 


“This agreement shall apply to such injuries sustained by any person or per- 
sons employed by this employer whose entire remuneration shall be included in the 
total actual remuneration for which provision is hereinafter made, upon which re- 
muneration the premium for this policy is to be computed and adjusted, and also 
to such injuries so sustained by the president, any vice president, secretary, or treas- 
urer of this employer, if a corporation. The remuneration of any such designated 
officer shall not be subjected to a premium charge, unless he is actually performing 
such duties as are ordinarily undertaken by a superintendent, foreman, or work- 


man. 


In the submission of this case the plaintiff claims that the policy of insurance, 
which was admittedly in force at the time of the accident, did not cover the de- 
fendant Robert D. Glennie, who, it claims, was not an “employee” of the defend- 
ant the Falls Equipment Company, Inc., within the meaning of said policy. Plain- 
tiff further claims that, the said Glennie having elected to submit his claim to the 
Industrial Commission under the Compensation Law, he is therefore barred from 
beginning the action at law which has been instituted in the Supreme Court of Nia- 
gara County. A further contention is made that because, in the action at law so 
begun by said Glennie, the defendant Glennie has not alleged that he is an employee 
of the said defendant the Falls Equipment Company, Inc., therefore there is no 
contractual obligation whereby this plaintiff is bound to defend or to pay any judg- 
ment that may be obtained. 


The court is of the opinion that this whole matter revolves around and is de- 
pendent upon a construction of the policy of insurance, and it is apparent, upon 
reading the briefs, that all the parties to this action are in accord with that view. 
I have hereinabove quoted the pertinent portions of said policy of insurance, and 
have read with interest and care the exhaustive brief submitted by the plaintiff, 
wherein he undertakes to show that subdivision 5 of said policy does not enlarge 
the scope of the policy, so as to include an action such as this, brought by the 
president of the insured. This court cannot bring itself to a construction of this 
section which would to its mind distort the plain, common, ordinary, every-day 
meaning of the English language as contained in said section, when it says that: 

“This agreement shall apply to such injuries sustained, * * * and also to such 
injuries so sustained by the president.” 

If the words “and also” do not mean to add to and extend the scope of this 
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contract of insurance, this court knows of no words that could have been chosen 
which would have more forceably extended the scope, so as to include the chief 
executive officer of the corporation. Having reached this conclusion, it follows as 
a matter of course that this insurance company was bound, under this contract, to 
defend the action begun by the defendant Glennie, under paragraph 3 of the con- 
tract of insurance, which provides for such defense, “although such suits, other 
proceedings, allegations, or demands are wholly groundless, false, or fraudulent.” 

Having determined that the plaintiff in this action should defend, the other 
questions raised all become matters of such defense, and may be adequate to es- 
tablish the same; but that is a matter for some other court to determine when the 
same shall have been properly raised by answer in the action brought by the defend- 
ant Glennie herein in the Supreme Court of Niagara County. 


The defendants are entitled to dismissal of the complaint herein, for the rea- 
sons hereinabove stated. 





















































MAYLON et al. v. OCEAN ACCIDENT & GUARANTEE CORPORATION, 
Limited, (No. 21196.) 
Supreme Court of Washington. Sept. 5, 1928. 
270 Pacific Reporter 96. 

1. INSURANCE—SAFE WILL BE PRESUMED TO HAVE COMPLIED 
WITH INSURANCE POLICY, IN ABSENCE OF PLEADING AND 
PROOF BY INSURER TO CONTRARY. 

In action on mercantile safe insurance policy for money lost after door of safe 
had been broken open by force and violence, within terms of policy, held, that safe 
insured will be presumed to have complied with policy requirements as to burglar- 
proof qualities, in absence of pleading or proof to the contrary by insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 


3. INSURANCE-—PROVISION OF SAFE POLICY EXEMPTING COMPANY 
FROM LIABILITY FOR LOSS, UNLESS BOTH SAFE AND COM- 
PARTMENT WERE OPENED WITH FORCE, HELD NOT APPLICA- 
BLE TO BURGLAR-PROOF SAFE. 

Where printed form of mercantile safe policy was applicable to three different 
kinds of safes, i. e., fire-proof only, burglar-proof only, or fire proof with burglar- 
proof chest, and required insured to state which kind, held, that provision exempt- 
ing company from liability for loss from safe containing a chest or compartment 
of any description, unless both safe or chest or compartment shall have been en- 
tered by actual force and violence, was not applicable to safe insured as “burglar- 
proof,” but applied only to “fire-proof safe with burglar-proof chest.” 

(For other cases, see Insurance, Dec. Dig. § 425.) 

4. INSURANCE—AMBIGUITY IN POLICY MUST BE CONSTRUED 
STRICTLY AGAINST INSURER. 

Any ambiguity in insurance policy must be construed strictly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—COMPARTMENTS IN SAFE, WHICH OPENED AND 
CLOSED BY OPENING AND CLOSING MAIN SAFE DOORS, HELD 
“OPENED BY FORCE AND VIOLENCE,” WITHIN POLICY, WHEN 
MAIN DOORS WERE SO OPENED. 

Where insured habitually kept their money in drawers, pigeon holes, or com- 
partments of safe, which were opened and closed by the opening and closing of the 
main doors to the safe, which was described as “burglar-proof” in safe policy, 
opening of main doors by explosive force and violence constituted opening of com- 
partments within safe by same force and violence, within provision of policy that 
company shall not be liable for loss of money or properties from within safe con- 
taining chest or compartment, unless both safe and chest or compartment shall 
have been entered by force and violence, 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Department 1. 


Appeal from Superior Court, Spokane County; Fred H. Witt, Judge. 
Action by Will Maylon and another, doing business as the Auditorium Theater, 


against the Ocean Accident & Guarantee Corporation, Limited. Judgment for 
plaintiffs, and defendant appeals. Affirmed. 









Cas.] Maylon v. Ocean Accident Guarantee Corporation Ltd. 1177 


Charles E. Swan, of Spokane, for appellant. 

Robertson, Paine & Schaaf, of Spokane, for respondents. 

ToLMAN, J. Respondents, being the insured under a mercantile safe policy is- 
sued by the appellant, and having suffered what they conceived to be a loss under 
the policy, sued as plaintiffs to recover upon two causes of action: First, $1,000, 
the amount of the policy on that item, for money, securities, and merchandise felon- 
iously taken from the safe insured after the outer door had been broken open by 
force and violence in the manner covered by the policy; and, second, for damages 
to the safe itself, caused by the act of so forcing it open.. The case was tried to 
the court sitting without a jury, and resulted in findings and conclusions favorable 
to the plaintiffs, and a judgment against the defendant as prayed for. The defend- 
ant by this appeal questions only the judgment on the first cause of action. 

The policy, among other things, provides: 

Agrees to indemnify the assured 

“1. For all loss by burglary of money, securities and merchandice as herein- 
after defined, by its abstraction from within that part of any safe or vault to which 
the insurance under this policy applies, by any person or persons making felonious, 
entry into such safe or vault by actual force and violence of which force and vio- 
fence there shall be visible marks made upon such safe or vault by tools, explosives, 
electricity, gas or other chemicals, while such safe or vault is duly closed and 
locked and located in the assured’s premises, described in the oalindide or located 
elsewhere after removal therefrom by burglars. 

. & * « : = 

“The company shall not be liable for loss of or damage to * * * 

“(7) Money, securities or merchandise from within any safe containing a chest 
or compartment of any description unless both the safe and the chest or compart- 
ment shall have been entered in the manner specified in indemnity paragraph 3. 

* 


“Schedule. 
* 


* * * * 


a 

“(8) (No vault, chest, safe, or compartment thereof shall be considered ‘bur- 
glar-proof’ unless it shall have solid steel walls at least one inch in thickness and 
a door or doors containing solid steel at least one and one-half inches in thickness, 
exclusive of bolt work. 


“ 


The safe or safes are described and designated as follows: 
“(a) Maker’s name: Victor Safe & Lock Co. (a) Safe No. 1. 

“(b) Safe number, style or letter. (b) 82058. - 

“(c) The safe proper is ‘fire-proof’ only, or ‘burglar-proof’ only, or ‘fire-yroof’ 
with ‘burglar-proof’ chest (state which): (e) Burglar-proof. 

“(d) ‘thickness of solid steel in outer safe door, exclusive of bolt work: (d) 
3% inches. 

“(e) Thickness of solid steel in middle door (if any), exclusive of bolt work: 
(e)——inches. 

“(f£) Thickness of solid steel in inner chest door (if any), exclusive of bolt 
work: (f) 2% inches. 

“(g) The doors of the safe are locked by combination locks as follows: (1) 
Outer safe door: (g) Comb. (2) Middle door :—— (3) Inner chest door: Comb. 

“(h) The safe was purchased new or second-hand: (h) Second-hand. 

“(i) The safe was originally bought of the manufacturer in the year of-——: 
(i) —. 

“(j) Price paid for safe by assured: (j) $——. 

“(k) The safe is or is not within the vault described in item 9: (k) No.” 

{1, 2] While appellant has assigned error upon some of the findings of fact, 
yet the facts are but little in dispute. There is no denial of the facts of the felon- 
iously blowing open of the outer safe door, or of the taking and carrying away of 
money and securities greatly in excess of the amount fixed in the policy, and, so far 
as the facts founu are at all questioned, that question seems to go only to the suffi- 
ciency of the proof that the safe was by respondents shown to be a burglar-proof 
safe under the definition contained in the policy. There appears to be no question 
but that this safe is the safe described by name and number in the policy, and if, 
by misrepresentation, concealment, or fraud, the appellant was deceived as to its 
burglar-proof qualities, it would seem that such a defense should be pleaded, and 
proof offered to sustain it. We find no such defense tendered, and no such proof 
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offered. On the contrary, one of the respondents testified that the outer door of 
the safe was some 3% inches thick, but that it was not wholly of steel, as it con- 
tained a concrete lining. No attempt was made on cross-examination to show how 
much of the 3% inches was steel and how much concrete. And there was no sug- 
gestion made, and there is now no inference to be drawn, that the solid steel in the 
door was less than 1% inches in thickness, exclusive of the bolt work, as the policy 
requires a burglar-proof safe to be. Presumably, the policy was issued with full 
knowledge, and, as fraud is never presumed, the inference is that the door of thé 
safe conformed to the specifications contained in the policy. 

[3] The next and the main question presented calls for a construction of the 
policy. It appears that within the safe there was kept a steel chest, but that the 
insured did not have the combination to the chest, used it only for papers, never 
locked it, and habitually kept their money in the drawers, pigeon holes, or com- 
partments which were opened and closed by the opening and closing of the main 
doors to the safe, and that the money lost on this occasion was taken from such 
compartments, and not ‘rom the inner chest. From these facts appellant would 
have us hold that the inner chest, not having been forcibly and violently broken 
open, and the money not having been abstracted therefrom, there was no loss under 
the policy. We think there are two good and sufficient answers to this contention. 

1. The printed form of policy is evidently a stock form, designed for use in 
insuring three distinct and different kinds of safe, no doubt with the premium ad- 
justed in each instance to the particular kind of safe insured according to the risk. 
Line (c) of the schedule is placed there for the purpose of showing which che of 
the three different kinds or varieties of safe is covered by the policy, and the an- 
swer to the question contained in line (c) determines the kind or variety of safe 
covered, the nature of the risk, and probably what premium, should be paid. If a 
“fire-proof only” safe is insured, no doubt the premium is fixed accordingly. If 
the safe be “fire-proof with burglar-proof chest,” the nature of the risk is different, 
and without doubt the premium is adjusted accordingly; but where, as here, tne 
safe is “burglar-proof,” as shown by the answer typewritten in the space provided 
in the printed form of policy, as burglar-proof is defined in the preceding para- 
graph of the policy, then the presence or absence of an inner chest becomes wholly 
immaterial. What was insured was the contents of a burglar-proof safe having 
walls and doors as specified, and the earlier words of the policy, “within any safe 
containing a chest,” do not apply; those words being intended only to apply to class 
3, i. e., “fire-proof safe with burglar-proof chest.” 

[4, 5] 2. While the construction just given to the policy seems to us sound, 
logical, and unassailable, there is still a second answer, and that is the one urged 
by respondents in their brief and argument, and it we think is equally sound and 
logical. That answer is that, if a policy be uncertain or ambiguous, it must be con- 
strued strictly against the insurer under all authority. Algoe v. Pacific Mutual Life 
Ins. Co., 91 Wash. 324, 157 P. 993, L. R. A. 1913A, 1237; Mountain Timber Co. v. 
Lumber Ins. Co., 99 Wash. 243, 169 P. 591. Therefore the second paragraph quoted 
from the policy must be held to mean either a chest or a compartment, and if either 
a chest or a compartment within the safe be entered by force and violence, and 
money be abstracted therefrom, then the policy applies. In this case the compart- 
ments within the safe in which the money was kept were opened by force and vio- 
lence when the main doors of the safe were opened, and by the same act. There- 
fore we must hold that the loss was within the terms of the policy. 


As demonstrating the soundness of both of these answers, it is necessary only 
to consider what construction must necessarily be given the policy if the safe had 
been described as a “fire-proof only.’ No one would contend that the words 
“chest” or “inner chest” could then possibly apply, and, if not, plainly those words 
apply only to the class of safes designated as “fire-proof with burglar-proof chest.” 


Appellant cites many authorities, but by reason of the difference of the wording 
of the policies, we think none is in point here beyond the general holding, which we 
do not dispute, that when the terms of a policy are clear and unambiguous, they 
must be given force and effect. There being no clear and unambiguous provisions 
in the policy here considered limiting liability only to the contents of an inner chest, 
or requiring the insured to keep the property covered, locked in such inner chest, 
the judgment appealed from is right, and it is therefore affirmed. 


Fullerton, C. J., and Parker, French, and Mitchell, JJ., concur. 





Misc. ] Livingston, Ins. Com’r. v. Cypher 


MISCELLANEOUS 
LIVINGSTON, Ins. Com’r, v. CYPHER et al. (No. 55.) 
Supreme Court of Michigan. July 24, 1928. 
220 Northwestern Reporter 721. 

1. INSURANCE—MEMBERS OF MUTUAL INSURANCE COMPANY HELD 
LIABLE TO ASSESSMENTS FOR PRO RATA SHARE OF LOSSES 
IN THEIR CLASS OF RISKS ON COMPANY’S LIQUIDATION, NOT- 
WITHSTANDING SUBSEQUENT CREATION OF NEW CLASS OF 
INSURANCE LESS HEAVILY ASSESSED (PUB. ACTS 1919, NO. 407; 
PUB. ACTS 1917, NO. 256, PT. 4, C. 4, § 16). 

Members of mutual insurance company who took out policy under charter 
subjecting members to assessments for pro rata share of losses held liable for 
pro rata assessments covering losses in their class of risks in suit by insurance 
commissioner in charge of liquidating the company, in view of Pub. Acts 1917, 
No. 256, pt. 4, c. 4, §16, providing for ratable assessments and recognizing rights 
to classify risks, though mutual company subsequently created another class of 
insurance under Pub. Acts 1919, No. 407, on which assessments were for less 
amount, where members were not required to pay any more or less than they 
would have been required to pay if new class had not been created. 

(For other cases, see Insurance, Dec. Dig. § 71[3].) 

2. INSURANCE—MEMBERS ACCEPTING MUTUAL INSURANCE SUB- 
JECT TO CHARTER AND RULES “HEREAFTER * * * IN FORCE” 
WERE BOUND BY AMENDMENT TO CHARTER. 

Members of mutual insurance company who agreed in application to accept 
insurance subject to charter and rules and regulations and by-laws of company 
in force or “that may hereafter be in force” were bound by amendments to 
company’s charter. 

(For other cases, see Insurance, Dec. Dig. § 152[2].) 

Error to Circuit Court, Lapeer County; Walter S. Wixson, Judge. 

Suit by Charles D. Livingston, Commissioner of Insurance and Custodian 
and General Manager of the Capital Mutual Fire Insurance Company (formerly 
known as All-Rodded State Mutual Fire Insurance Company, Limited), against 
Jesse Cypher and another. Judgment for defendants, and plaintiff brings error. 
Reversed and new trial granted. 

The commissioner of insurance, liquidating this mutual insurance company, 
brought this suit to recover assessments levied by the company while it was a 
going concern, and‘an assessment levied by order of the circuit court for the 
county of Ingham where the liquidation proceedings are pending. Under its 
original charter, it was an assessment company, section XI providing: 

“Article XI. All members of the company shall be liable for assessments for 
their pro rata share of all losses and expenses and liabilities of the company.” 

However, section XII of its original charter provided: “The directors may 
provide for an advanced assessment.” So far as appears the directors did not 
provide for the issuance of policies which were paid for in advance, but after 
the enactment of Act 407, Public Acts 1919, the charter was amended; just 
when does not appear. The defendants took out their policy when the old 
charter was in force. The policy then being issued contained the following 
agreement: 

“Tt is further agreed that the charter and by-laws now in force, or that may 
be hereafter in force, together with the application, form a part of the policy 
agreement.” 

All of the exhibits are not printed in the record, nor have they all been filed 
with the clerk. It is stated in plaintiff’s brief and is uot questioned that the 
application contained the following language: 

“f accept this insurance subject to the charter and rules and regulations and 
by-laws of said company now in force, or that may hereafter be in force.” 

However, this is the substantial equivalent of the provision in the policy above 
quoted. Under the new charter, by Article XI the old business of the company 
was continued under classes A and B, which paid uniform assessments as there- 
tofore. The new charter, however, provided for another class made up of 
those who paid for their insurance in advance. Article XII provided, so far as 
important here: 

“In addition to the foregoing two classes of insurance, namely, classes A and 
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B, and which shall hereafter be known as such, there shall be another class 
known and designated as class C, in which all property permitted by Act 407, 
Public Acts of 1919, may be insured by this company under such rules and 
regulations as may from time to time be determined upon. Provided, however, 
that such class C insurance shall be kept separate, and an assessment made 
at the time of issuing the policies sufficient to cover the probable losses and 
expense for the period for which the policies are written, and in no case shall 
the policies or members of class C be assessed for losses occurring in classes 
A and B. The schedule of advance or premium charge in class C shall be uni- 
form and the same for all risks of the same nature and hazard.” 

It would appear that the Ingham circuit court determined the amount of 
money necessary to pay off the claims for losses covered by policies in classes 
A and B, and levied sufficient on these two classes to meet such claims, and that 
it did the same with losses covered by policies in class C, and that while the 
assessments on class A and class B were the same, those on class C were for a 
less amount. The trial judge directed a verdict for defendants, and counsel for 
both parties here concede that the only question before us is: 

“The issue may be stated as whether the company itself or the plaintiff in 
this case as custodian (receiver) of the company can legally levy assessments 
ee the members of the company at a rate which:is not the same as to all 
classes.” 

Argued before the Entire Bench except Fead, C. J., and McDonald, J. 

Clayton F. Jennings and Thomas, Shields & Silsbee, all of Lansing, for 
appellant. 

Theodore D. Halpin, of Lapeer, for appellees. 

Fetiows, J. (after stating the facts as above). The learned trial judge was 
of the opinion that the case of Mutual Fire Insurance Co. v. Brinker, 236 Mich. 
367, 210 N. W. 329, was controlling, and stated that but for that case he would 
hold with plaintiff. We are persuaded that the instant case is clearly distinguish- 
able from that case. In that case the defendant had taken out and paid for 
insurance in the same way he would have bought insurance in an old line com- 
pany; the charter at the time the policy was issued did not permit assessment 
on that class of insurance; having bought and paid cash for his insurance, this 
court held he could not be called upon by an amendment to pay for it again 
by way of an assessment. The insurance there involved was similar to class C 
in the instant case. The case is further distinguishable in that the company 
there was not liquidation. While section 13 of chapter 4 of part 4 of Act 256, 
Public Acts 1917, provides for ratables assessments, section 16 recognizes the 
right to classify risks. 

{1, 2] The insurance defendants took out required them to pay assessments 
to cover losses in the kind of risks then insurable by the company, and which 
although no different are now known as class A and class B. They are by these 
assessments now required to pay for such loss and no others. They are not 
now required to pay for losses in class C or any other class. They pay the same 
as if class C did not exist. They are called upon to pay not a penny more nor a 
penny less than they would be called upon to pay if class C had not been created. 
By the Act of 1919, Farmers’ Mutuals were permitted to enter new and broader 
fields. Manifestly, any insurance company insuring different classes of property 
and dealing with such different classes in different manner must have the right to 
classify. They cannot insure all the different classes at a flat rate. This com- 
pany segregated the business so that although it was taking on new business 
and doing it in a new way, it kept intact the old business, and as pointed out 
defendants suffered not a penny by the amendments to its charter. But beyond 
that, under the agreement in the policy, the defendants were bound by the amend- 
ments to its charter. Wineland v. Maccabees of the World, 148 Mich. 608, 112 
N. W. 696; De Graw v. Supreme Court I. O. F.; 182 Mich. 366, 148 N. W. 703; 
Brown v. Great Camp K. O. T. M. M., 167 Mich. 123, 132 N. W. 562; Williams v. 
Supreme Council of Catholic Mutual Benefit Ass’n, 152 Mich. 1, 115 N. W. 1060. 
We conclude the trial judge was in error in directing a verdict for defendant. He 
was also in error in refusing to admit exhibit C, which was not an offer of com- 
promise. 

The judgment will be reversed and a new trial granted. Plaintiff will recover 
costs of this court. 

North, Wiest, Clark, Potter, and Sharpe, JJ., concur. 
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TOPICAL INDEX 


I. Control and Regulation in General. 


§ 2. WHAT CONSTITUTES INSURANCE. 

2—Benefit certificate, providing for payment from proceeds of assessment or reserve fund, 
insurance contract, though sum payable is uncertain. Grant v. North America Ben. Gor. 
poration of Springfield, Til. (Mo.) 

2—“Burial insurance’ is contract whereby obligor undertakes to furnish obligee at death 
with burial reasonably worth fixed sum. Sisson v. Prata Undertaking Co. (R. I.) 

§ 3. POWER TO CONTROL AND REGULATE ; 

3—Insurance business is affected with public interest and subject to governmental regulation. 
Itasca Paper Co. v. Niagara Fire Ins. Co. (Minn.) 

3—Statute authorizing insurance commissioner and insurance companies to write terms of 
eee is unconstitutional. Swinney v. Connecticut Fire Ins. Co. of Hartford, Conn. 
(Mo 

3—Insurance business is proper subject for state regulation as directly affecting public interest. 
Herbring v. Lee. (Ore.) 

3—Fire insurance business is subject to reasonable state regulation. State ex. rel. Aetna Ins. 
Co. et al. v. Fowler. (Wisc.) 


§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Statute making it unlawful for one to act as insurance solicitor without license must be 
(Mich) to protect policy holders. Coverdill v. Northern Ins. Co. of New York. 

ich. 

4—Law giving insured and insurer right to appraisal held constitutional. 
v. Niagara Fire Ins. Co. (Minn.) 

4—Statute requiring that assessment companies’ policies specify exact sum to be paid applies 
to both foreign and domestic companies. Grant v. North America Ben. Corporation of 
Springfield, Ill. (Mo.) 

4—Statute prescribing classes of insurance which companies may be formed to transact held 
to act prospectively only; statute prescribing classes of insurance which companies may 
be formed to transact held not to limit classes of insurance which previously existing 
lawfully organized company was authorized to write. State ex rel Spillman v. Feder- 
ated Merchants Mut. Ins. Co. (Neb.) 

4—Statute requiring foreign insurance companies to pay annual license fee for each additional 
agent held not invalid as grant of special privilege . immunity, abriding privileges or im- 
munities of citizens or denying equal protection of laws. Herbring v. Lee. (Ore.) ....1053 

§ 12. REGULATION OF AGENTS AND BROKERS. 

12—Statute requiring license for insurance agent does not require that —— designate 
omy in which agent is to act. Hawes v. American Central Ins. Co. of St. peat 

0.) 

$ 12%. RECIPROCAL OR INTERINSURANCE EXCHANGES. 

12%4—Foreign corporation reciprocal insurance association as attorney in fact need not qualify 
under act before certificate of authority may be issued association. Foreign corporation 
acting as attorney in fact for reciprocal insurance association is excluded from operation 
of act being engaged in insurance business. Certificate of authority from commissioner to 
reciprocal association authorizing it to do business is license to its attorney to represent it. 
Lansing B. Warner v. Livingston. (Mich.) 
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§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§..16 - WHAT CONSTITUTES “DOING BUSINESS.” 

16—Foreign corporation issuing contracts providing that on payment of sum or in event of 
death before payment party paying should be entitled to funeral held engaged in “insur- 
ance business” Sisson v, Prata Undertaking Co. (R. I.) 
18. —— SUBJECTION TO SPECIAL REQUIREMENTS. 

18—State’s power to impose conditions on which foreign fire insurer may be business in state 
is not subject to constitutional limitations. Herbring v. Lee. (Ore.) 

18—Foreign corporation may not contract for insurance of any “kind” with any 

; state, without complying with statute. Sisson v.. Prata Undertaking’ Co. (R. 

18—State may prescribe conditions under which foreign insurance corporation may do busi- 
ness, though conditions differ from those prescribed for other foreign corporations. State 
ex. rel. Aetna Ins. Co. et al. v. Fowler. (Wisc.) 

§ 20. ——LOCAL AUTHORITY OR LICENSE AND LICENSE FEES AND TAXES. 

.20—Foreign insurer, though qualifying to do business in state, and paying privilege fee, 
could refrain from doing business in state. Foreign reinsurance companies must pay 
privilege tax for doing business in state. Baltica Ins. Co. v. Carr. (lIil.) 

20—Domestic insurance company reinsuring risks with foreign insurance company, held not 
subject to tax as “broker’’ or “‘agent’”’. Reinsurance arrangement between domestic and 
foreign life insurance companies held not subterfuge whereby foreign company was doing 
vorinces in state without obtaining license. Volunteer State Life Ins. Co. v. Caldwell 

enn. 

§ 21. ——-LOCAL FUNDS AND SECURITIES. 

21—Order that foreign creditors’ actions against foreign insurance company retain place on 
calendar held inconsistent with order that liquidator prepare plan for general distribu- 
tion of assets. Superintendent of Insurance, as liquidator of foreign insurance com- 
pany, is not necessary in proper party to creditors’ action. In re People v. Beha (N. 


21—Ordinarily surplus after payment of local claims of foreign insurance company’s local 
branches in liquidation is turned over to foreign liquidator. Where Russian insurance 
corporation’s assets were confiscated by Soviet Government, superintendent of insurance, 
liquidating its local branches, should prepare plan for paying all claims. Superintendent 
of Insurance must conserve assets of foreign companies in liquidation, but his disposition 


of claims is subject to court’s direction. Russian Reinsurance Co. of Petrograd, Rus- 
Gia. (i. 
26—Validity of Russian insurance company’s assignment of moneys due under reinsurance 
contract and conflict of title involving superintendent of insurance, as liquidator, held not 
determinable in action in which superintendent not party. Insurance superintendent’s 
primary duty, as liquidator of foreign company is to secure payment of American creditors, 
and, if he has sufficient funds, he need not participate in corporation’s litigation. North- 
ern Ins. Co. of Moscow v. Phoenix Assur. Co. Ltd. (N. Y.) 
26—Liquidation of local branches of foreign insurance company should be made through 
state insurance department, not through receivers. Advisability of taking depositions at 
expense of funds of foreign insurance companies in liquidation should be determined in 
each instance by court. In re Russian Reinsurance Co. of Petrograd, Russia. (N. Y.).. 
II. insurance Companies. 
A STOCK COMPANIES. 
‘ 9. INCORPORATION, ORGANIZATION, AND EXISTENCE. 
32—Statutory definition of life insurance company is exclusive. Union Trust Estate v. Orr 
et al. (Tex.) 
§ 41. INSOLVENCY AND DISSOLUTION. 
43. —— RIGHTS OF POLICYHOLDERS ON INSOLVENCY. J 
43—Generally, decree of dissolution against insurance company or adjudication of insolvency 
with appointment of receiver terminates outstanding policies. Subsequent losses under 
policies after decree of dissolution or adjudication of insolvency may not be enforced 
against receiver. On company’s insolvency or dissolution, policyholders are liable to re- 
ceiver for earned, but not for unearned, part of premium. On company’s dissolution or 
adjudication of insolvency, holders of policies on which premiums were paid for term 
beyond insolvency or dissolution have valid claims for unearned premiums. Moren v. 
Ohio Valley Fire & Marine Ins. Co.’s Receiver. (Ky.) 
§ 45. —— VOLUNTARY LIQUIDATION. 3 
45—Observation of unconstitutional law cannot be compelled. Itasca Paper Co. v. Niagara 
Fire Ins. Co. (Minn.) .... 
§ 50. —— ASSETS AND RECEIVERS. - : 
50—Substitute successer receiver of defunct insurance company held not “person entitled to 
fund” within act disposing of funds of defunct insurance companies. Walsh v. State. 
(N. Y.) 
S 3. PRESENTATION AND PAYMENT OF CLAIMS. | led 
$1—Agent’s claim for moneys expended in refunding unearned premiums held not entitle 
to preference on company’s insolvency, receiver’s agreement for preference being unau- 
thorized. Agent writing for another company insurance previously carried by — 
company held not. required to deduct from his claim for unearned premiums refunded by 
him commissions paid him on new policies. One paying policyholders of company oe 
ceivership their unearned premiums and taking assignment stood in policyholder’s — 
and was entitled to payment by receiver. Moren v. Ohio Valley Fire & Marine Ins. 7 
Co.’s Receiver. (Ky.) .... 
B) MUTUAL COMPANIES. 
52. INCORPORATION, ORGANIZATION, AND EXISTENCE. 
-Statute, exempting mutual fire insurance companies from statutes relating to general 
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insurance companies held not to exempt them from general rules of substantive -law. 
Everett v. Patrons and Farmers Mut. Fire Ins. Co. of Jackson County. (Mo.) 

§ 50. OFFICERS. 

56—Member held entitled to judgment against directors of association individually, where al- 
leged partnership relation was not denied by verified plea, Stephenville Mut. Life Ins. 
AS Bhs Bi COs CE oi di tec 

§ 61. INSOLVENCY AND DISSOLUTION. 

§ 71. ——ASSESSMENTS BY RECEIVERS. 

(3). Amount of assessment. 

71(3)—Members of mutual insurance company held liable to assessments for pro rata of 
losses in their class of risks on company’s liquidation,. notwithstanding subsequent creation 
of new class of insurance less heavily assessed. Livingston v. Cypher et al (Mich.) ....1179 

III. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 75. IMPLIED AGENCY. 


75—One procuring application for benefit certificate, collecting assessments and delivering 
certificates, apparently with insurer’s knowledge, consent, and authority, was insurer’s 
agent. Grant v. North America Ben. Corporation of Springfield, Ill. (Mo.) 

§ 76. EVIDENCE AS TO AGENCY. 

76—Evidence sustained finding that fire insurance adjuster making offer of settlement re- 
presented defendant as well as other insurers. New York Underwriters Fire Ins. Co. 
v. Malham & Co. (U. S.) 

§ 78. SCOPE AND EXTENT OF AGENCY. f ‘ 

78—Insurance solicitor who solicited insurance collected premium, and delivered policy acted 
within apparent scope of authority, especially since insurer received and kept premium. 
Coverdill v. Northern Ins. Co. of New York. . (Mich.) 

§ 79. DURATION AND TERMINATION OF AGENCY. x 

79—After sending application for automobile collision insurance to insurer, solicitor could not 
thereafter bind insurer by statement made. Serbinoff v. Wolverine Mutual Motor Ins. 
Co. (Mich.) SOs chia 

§ 82. ACCOUNTING BY AGENT. : 7 

82—Insurance company, suing agent for premiums collected, was entitled to amend complaint 
to amplify demand for accounting. Southern Home Ins. Co. v. Hardin. (S. C.) 

§ 84. COMPENSATION OF AGENT. 

(2). Right to commissions. ar" 4 

84(2)—Agent soliciting life insurance applications was not entitled to commissions until notes 
received as premiums were actually paid in cash; “actually collected and accounted for in 
cash.” Andrews v. Jenkins et al. (Ark.) ot Les 

84(2)—Provisions requiring repayment of agent’s commissions and permitting declining of 
application, without giving reasons, authorized company’s return of premiums upon any 
reason deemed sufficient. Insurance agent receiving and holding policies applied for held 
not entitled to commissions, where applications were rejected and policies recalled. Salley 
v. Amicable Life Ins. Co. (Tex.) 

§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 

$3 87. IN GENERAL. 

87—Managing agent has authority to employ agents, to waive policy conditions, and estop com- 
— by acts within scope of his authority. Inter-Southern Life Ins. Co. v. Tolzhauer. 
(Ark.) 

87—Acts of insurance agents transacted through employees are as binding upon insurer as 
though done by agents themselves. Coverdill v. Northern Ins. Co. of New York. (Mich.) 957 


87—Insurer held bound by representations of one employed to effect settlement. Williams v. 
Penn. Mutual Life Ins. Co. (U. S.) 


§ 88. GENERAL OR SPECIAL AGENTS. 7 y ; 
88—Requisition for fire insurance agent’s license did not show insurer had appointed him as 
general agent. Hawes v. American Central Ins. Co. of St. Louis. (Mo.) 


§ 9. EFFECT OF INSTRUCTIONS TO AGENTS. 


91—Adjuster held not liable for false assumption of authority to adjust damage to automobile, 
where his special instructions did not limit his general authority. Lewis v. Chapin 


(Mass.) 
92 EVIDENCE AS TO AUTHORITY. “te Ne: 
92—Burden of proving authority of unlicensed insurance solicitor to solicit insurance held on 
insured in action on policy insuring property. Coverdill v. Northern Ins. Co. of New 
York. (Mich.) ‘ ; s 
92—Evidence held to show defendant’s agent did not have authority to make oral fire insurance 
contract. Hawes v. American Central Ins. Co. of St. Louis. (Mo.) .... . 
92—Proof of authority of one assuming to act as adjuster could not be made by his own de- 
clarations. Burden of proving alleged adjuster’s agency for insurer was on insured. 
Brooks v. Fidelity & Deposit Co. of Maryland. (S. D.) .... 
$ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. ; ; 
93—Agent’s acts, not within scope or apparent scope of authority, not communicated to insurer, 
are not binding on latter. Texas State Mutual Fire Ins. Co., v. Law. (Tex.) 
§. 95. NOTICE TO AGENT. ’ , : : 
95—Knowledge of life and accident insurer’s agent is knowledge of insurer, and insurer is 
bound thereby. Jennings v. Clover Leaf Life & Casualty Co. 
95—One cannot proceed against statutory insurer for injuries by insur 
claim is liquidated. United States Fidelity & Guaranty Co. v. Criss (W. Va.) 
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(B) AGENCY FOR APPLICANT OR INSURED. 
97. CREATION OF AGENCY FOR BOTH PARTIES. 
98. - IN GENERAL. 5 

98—Broker is insured’s agent, and insured is chargeable with fraudulent “concealment” by 
broker of facts material to risk. Giberson v. York County Mut. Fire Ins. Co. (Me.).. 

98—One soliciting insurance and procuring applications therefor in matters relating to applica- 
tion and ony is agent of company, not of insured. North Carolina Mut. Life Ins. Co. 
v. White (Okla.) 

§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—Defendant signing as agent of ‘London ag, wl binder protecting against burglary 
held personally liable on contract. Assured’s owledge when defendant, as agent of 
London Lloyds, signed binder protecting against burglary, that principals did not exist 
held not as matter of law to exonerate defendant from liability on contract. Ell 
Clothing Co. Inc. v. Marsh (N. Y.) 


$ 104, AGREEMENTS TO PROCURE INSURANCE AND LIABILITY THERE- 


104—Conditional sales contract, providing that seller could insure automobile where buyer 
paid him premium, was enforceable against seller. Assignee of seller of conditional sales 
contract for purchase of automobile, accepting premium paid seller by purchaser, and pro- 
curing insurance thereon, assumed seller’s obligation to keep car insured. Purchaser of 
conditional sales contract from assignee of original seller, by accepting payments, assumed 
assignor’s duty to insure automobile. Conditional sales contract providing that seller could 
keep automobile insured, became absolute when seller exacted from buyer insurance pre- 
mium. Contract to procure insurance on automobile not less than. unpaid balance on con- 
ditional sales contract held sufficiently definite to require enforcement. Buyer of automo- 
bile on conditional sales contract did not waive right to claim damages for breach to 
procure insurance by making payments after loss, title at time of loss not having vested 


in it. Dahlhjelm Garages, Inc., v. Mercantile Ins. Co. of America et al. (Wash.) ....1165 


§ 105. COMPENSATION OF AGENT. s 
105—One employing broker to procure life insurance, agreeing to pay premiums, is 
broker’s loss of commission on refusal to pay premiums, Korn v. Reich. oom 


$§ 107. EXTENT AND EXERCISE OF POWERS OF AGENT. 


§ 110. EVIDENCE AS TO AUTHORITY. Ehe 
110—Estoppel need not be specially pleaded, where facts showing estoppel are admissible or 
admitted for other purposes. Yates v. New England Mut. Life Ins. Co. (Neb.) .... 


§ 111. UNAUTHORIZED AND WRONGFUL ACTS OF AGENTS. m 
111—Broker is insured’s agent, and insured is chargeable with fraudulent “concealment” by 
broker of facts material to risk. Giberson v. York County Mut. Fire Ins. Co. (Me.).. 


IV.  Imnsurable Interest. 


§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(6). Vendor and purchaser. f - 
115(6)—In 1926, interest of party purchasing second-hand motor truck, not complying with 
statute, held not insurable against theft. Bradley v. Retailers’ Fire Ins. Co. _(Kansas) 
115(6)—Plaintiff could not recover on automobile fire insurance policy assigned to him, where 
because assignment of certificate of title to automobile was not delivered on intended 
pee oe had no insurable interest. Mathes v. Westchester Fire Ins. Co. of New 
ork. (Mo.) 


§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. : 
116(1)—Corporation had insurable interest in its treasurer’s services. Baker v. Keet-Roun- 
tree Drv Goods Co. (Mor) 
(2). Parent and child. 
116(2)—Son has imsurabie interest in mother’s life, though there is no interdependence, and 
‘an peavey premiums on void policy on mother’s life. Parish v. Missouri Mut. Ass’n. 
0. 
(3). Brother or sister. 
116(3)—Forfeitures of insurance 
Ins. Co. v. Malham & Co. ( 
(5). Creditors. 
116(5)—-Corporation had insurable interest as creditor in its treasurer’s life, though he owed 
it nothing when policy was issued, where his credit with it was often overdrawn. Baker 
v. Keet-Rountree Dry Goods Co. (Mo.) ae: 
§ 117. ESTOPPEL TO DENY INTEREST. 
117—Beneficaries cannot question validity of policy for want of insurable interest. Corporate 
beneficiary absenting to policy cannot attack its validity on ground that corporation was 
not insured’s creditor, as stated in application when policy was issued. Baker v. Keet- 
Rountree Dry Goods Co. (Mo.) 5‘ ; : : 
117—Insurance ae held not liable to assignee of fire policy on theory of waiver or es- 
toppel where policy was void as gaming contract. Mathes v. Westchester Fire Ins. Co. 
of New York. (Mo.) 


§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 
122—Assignment does not render life policy void, whatever lack of insurable interest on part 
of assignee. Midland Nat. Bank of Minneapolis v. Dakota Life Ins. Co. (U. S.) 


§ 123. EXTINGUISHMENT OF POLICY. 
123—Insured’s conveyance of insured premises after fire held not to preclude recovery on fire 
policy. Everett v. Patrons & Farmers Mut. Fire Ins. Co. of Jackson County. (Mo.) 
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V. The Contract in General. 

(A) NATURE, REQUISITES AND VALIDITY. 

§ 124. NATURE OF CONTRACT. 

124—Insurance policies are governed by same general rules as all contracts. Meeting of 


minds are prerequisite to valid insurance policy. Boyer v. United States Fidelity & 
Guaranty Co. (Ca 


cs. 
$ 125. WHAT LAW GOVERNS. 
(1). In general. 
125(1)—Fire insurance being purely personal contract, location of property insured is not 
conclusive in fixing law under which parties contracted. Coffin v. London & Edinburgh 
Ins. Co. (Ga.) 
(2). Place of contratt. : 
125(2)—Illinois Corporation’s insurance certificate, ineffective under by-laws incorporated 
therein until delivery and acceptance by applicant in Missouri, was Missouri contract. 
Grant v. North America Ben. Corporation of Springfield, Ill. (Mo.) 
125(2)—Fire insurance contract made with and delivered to insured’s broker in New York, held 
New York contract not void because limiting insurance to three-fourths of loss. Coffin 
v. London & Edinburgh Ins. Co. (Ga.) 
(3). Effect of provisions of policy. E 
125(3)—Statute requiring plain description of policy on its face held to apply to one issued 
in state, snabrlilighendions its provision as to place of contract. Harwood v. Security Mu- 
tual Life Ins. Co. (Mass.) 
$ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER, a 
127—Intentional concealment of material change in health of applicant for life insurance be- 
tween date of application and issuance of policy avoids policy unless known to insurer. 
Concealment of change of health of applicant for insurance before issuance of policy must 
be willful and intentional to be “fraudulent”. Cummings v. Conn. General Life Ins. Co. 


4 : : : 
129—Agent authorized only to solicit applications and collect premiums is without power to 
issue policies or bind company by representations. Letter from state manager reciting 
that inclosed life policy was same as explained by soliciting agent held to estop company 
asserting contrary. Agents representing foreign companies as managers have discretionary 
powers respe‘tiny insurance contracts similar to those of officers. 
Ins. Co. v. Holzhauer. (Ark.) 
$§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(1). Jn general. 
130(1)—Application for insurance implies offer, to be accepted or approved by insurer on terms 
stated by it. Lee v. Hartford Fire Ins. Co. (Ky.) 
130(1)—Insurance contract requires meeting of minus of contracting parties. 
Connecticut Fire Ins. Co. of Hartford, Conn. (Mo.) 
(2). Necessity of acceptance and approval. 
130(2)—Death of applicant before acceptance of application precluded subsequent insurance 
contract through waiver or estoppel. Ivie v. International Life Ins. Co. (Ala.) 
130(?)\—Validity of insurance contract depends on meeting of minds of parties on all essen- 
tial terms. Pyramid Life Ins. Co. v. Belmont. (Ark.) 
§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
131(1)—Alleged parole agreement of parties as to time insurance should take effect held in- 
operative in insurance company’s suit on premium note, where application required de- 
livery of policy. Pyramid Life Ins. Co. v. Belmont. (Ark.) : 
(2). Authority of agent. 
131(2)—Agent’s oral agreement contrary to application that applicant’s payment of first pre- 
mium gave him life insurance, held void. Ivie v. International Life Ins. Co. (Ala.) .... 
131(2)—Wrritten appointment conferring authority in fire insurance agent to take applications, 
deliver policies, and collect premiums, did not confer authority to make oral insurance 
contracts. If agent issues fire insurance contracts himself, he is deemed to have authority 
to make oral contracts, in absence of notice to parties dealing with him. Authority to 
countersign fire insurance policies did not give agent authority to make oral insurance con- 
tract, where countersigning by agent was unnecessary to give policy validity. Hawes v. 
American Central Ins. Co. of St. Louis. (Mo.) 
§$ 132. BINDING SLIPS OR MEMORANDA. 
132—-Binding slip may make contract subject to conditions on policy or statutory standard 
form policy. Swinney v. Connecticut Fire Ins. Co., of Hartford, Conn. (Mo.) 
132—“Binder’’ protecting against burglary held to constitute complete contract of insurance. 
Ell Dee Clothing Co. Inc. v. Marsh. (N. Y.) 
132—Insurance binders held not invalid as not Robertson v. Bur- 
stein (N Pe dracets 
132—“Binding receipt” or “binding slip” protects applicant for life insurance against sickness 
between its date and delivery of policy. Schwartz v. Northern Life Ins. Go. (U. S.) 
$ 133. FORM AND REQUISITES OF POLICY. 
(1). In general. 
133(1)—Memorandum sufficient under statute of frauds is not always sufficient compliance 
with statute requiring that entire fire insurance contract be written. Coffin v. London 
& Edinburgh Ins. Co. (Ga.) 


133(1)—Policy held not void for failure to ey 
wood v. Security Mutual Life Ins. Co. (Ma ‘ 

133(1)—Unlicensed foreign assessment company, writing insurance in Missouri, must specify 
in policy exact sum agreed to be paid. Grant v. North America Ben. Corporation of 
Springfield, Ill. (Mo.) 
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$ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—Death of applicant pending insurance company’s investigation of application held to 
prevent recovery on life policy where application required delivery of policy, notwith- 
standing company’s retention of first premium for six months. Ivie v. International Life 
Ins. Co. (Ala.) 
136(1)—Failure of insurance company to deliver policy rendered contract inoperative and 
prevented recovery on premium note, where application provided no contract should ex- 
ist until delivery of policy. Pyramid Life Ins. Co. v. Belmont. (Ark.) 
(2). Sufficiency and effect of delivery. 
136(2)—Delivery of fire policy retained by local agent for protection held not required to re- 
cover first premium paid by agent for insured. Fair et al v. Culpepper & Son. (Ga.) .. 
136(2)—Insurance policy when issued and delivered becomes contract between parties. Serbin- 
off v. Wolverine Mutual Motor Ins. Co. (Mich) .. : 
(4). Effect of condition as to delivery while insured is in good health. 
136(4)—Condition precedent to operation of policy, such as requiring applicant to be in good 
health when ie is delivered, is in legal effect a warranty. Reliance Life Ins. Co. 
v. Sneed. (Ala.) 
136(4)—Stipulation in policy requiring good health of insured on date policy is delivered is 
valid. In absence of estoppel or waiver insurer is not liable under policy requiring good 
health of insured in case insured is not in good health. American Nat. Ins. Co. v. 
Wiggins et al. (Tex.) 
136(4)—Insurer held not to have assumed liability except for return of premiums, in case 
assured was not in sound health on date of policy. National Life & Accident Ins. Co. v. 
Taree. (Tex.) 
136(4)—Policy issued pursuant to application requiring insured to be in good health at date 
of delivery held not effective until delivery. Ellis v. Standard Accident Ins. Co. (U. §S.)1007 
(5). Acceptance and effect thereof. 
136(5)—Applicant must read policy and, if it does not express contract, return it within 
reasonable time, unless prevented by company, or agent. Inter-Southern Life Ins. Co. v. 
Holzhauer. (Ark.) 
136($)—Insured is bound by policy, whether read or not, in absence of showing that he was 
prevented from reading it. Texas State Mut. Fire Ins. Co. v. Law. (Tex.) 
§ 137. PAYMENT OF PREMIUM OR DUES. 
(2). Necessity of payment during continued good health or lifetime of insured. 
137(2)—Where applicant before death paid only part of premium and policy was never de- 
livered, company held not liable. Poppito v. Metropolitan Life Ins. Co. (N. Y.) 
(3). What constitutes payment in general. 
137(3)—Agent’s agreement to credit premium against services held not ‘‘actual payment” of 
first premium, and contract not rendered operative by subsequent circumstances. Flan- 
agan v. Travelers’ Ins. Co. v. Y¥.) 
(4). Payment by note or check. 
137(4)—-Where company issues life policy, and agent delivering it receives note for first prem- 
ium, contract is completed, and company is liable under policy. North Carolina Mut. Life 
Ins. Co. v. White (Okla.) 
§ 138. VALIDITY IN GENERAL. 
(1). In_ general. ‘ 
138(1)—Parties to insurance contract may make any agreement they see fit, and courts will 
enforce items thereof if not against public policy or specific law. Boyer v. United States 
Fidelity & Guaranty Co. (Cal.) . 
138(1)—Life insurance policy may contain reasonable i ¢ 
liability or exempting it therefrom. Jones’ Adm’r v. Prudential Ins. Co. of America. 
K 


y- ae : 
138(1)—Property insurance policy held not invalidated because solicitor was not licensed, 
where agent issued policy and insurer received and kept premium. Coverdill v. Northern 
Ins. Co. of New York. (Mich.) 
§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Managing agent has authority to employ agents, to waive policy conditions and 
estop company by acts within scope of his authority. Inter-Southern Life Ins. Co. v. 
Holzhauer. (Ark.) . 
(2). Payment of first premium. 
141(2)—Insurer receiving premium under circumstances leading insured to believe he is re- 
ceiving valid insurance contract is estopped from repudiating contract. Coverdill v. 
Northern Ins. Co. of New York. (Mich.) 
141(2)—Provision that life insurance shall not take effect unless full premium is paid in cash 
may be waived by company. General agent’s acceptance of applicant’s note for first year’s 
premium held to render life policy effective, notwithstanding provision requiring cash. 
Schwartz v.,Northern Life Ins. Co. (U. S.) 
(4). Estoppel of insured. 
141(4)—Insured must be held to knowledge of condition of automobile collision policy, in ab- 
sence of fraud. Serbinoff v. Wolverine Mutual Motor Ins, Co. (Mich.) 
$ 143. REFORMATION. 
(3). Fraud and mistake in general. 
143(3)—Insurance policy, not conforming to agreement by mutual mistake or mistake of one 
party and fraud of other, may be reformed. Lee v. Hartford Fire Ins. (Ky.) 
143(3)—Failure to prepare policy as agreed constitutes constructive fraud, 
mation. D. R. Paskie & Co. Inc. v. Commercial Casualty Ins. Co. (N 
143(3)—Insurance company may not take advantage of agent’s inadvertent failure on renew- 
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ing fire policy to attach 
. v.. Glass et al. (Okl 
143(3)—Plain provisions of policy cannot be evaded by failure of insured to read it. 
tional Life & Accident Ins. Co. v. Sikes et al. (Tex.) 
143(3)—Issuance of policy insuring corporation occupying insured building, instead of owners 
thereof, held result of mutual mistake, entitling owners to reformation of policy. Great 
American Ins. Co. v. Johnson et al. (U. S.) 
(6). As to term and duration of policy. : 
143(6)—Policy cannot be reformed by striking subsequent incumbrance clause, in absence of 


claim that agent represented, or insurer intended, that it should be omitted. Lee v, 
Hartford Fire Ins. Co. (Ky.) 


(8). Right to reformation. 
143(8)—-If company or agent prevents insured reading policy, company is estopped to defend 
suit to reform it for failure to return policy with objections within reasonable time. As 
respects reformation, mistake reasonably inducing applicant to believe he is insured estops 
company denying effectiveness of insurance. Inter-Southern Life Ins. Co. v. Holzhauer 


(Ark 
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143(8)—That soliciting agent said nothing about subsequent incumbrance clause held not to 


warrant reformation of policy accepted and held for over year before fire. Lee v. Hart- 
ford Fire Ins. Co. (Ky.) 
143(8)—Insured’s retention of burglary policy sought to be reformed held not waiver of 
objections thereto. D. R. Paskie & Co. Ins., v. Commerical Casualty Ins. Co. Wee! Ways 
§ 144. MODIFICATION. 
). In general. 
144(1)—Premium extension agreements held not to alter forfeiture provisions in policy. Burns 
v. Bankers Life Co. (U. S.) 
(B) CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 

146(1)—Question of intent held determining factor im psoper construction of insurance 
contract. Fiske v. Niagara Fire Ins. Co. (Cal.) 

146(1)—Entire policy not merely words preceding signatures on first sheet, held binding. 
Penta v. Home Fire & Marine Ins. Co. (Mass.) 

146(1)—Liability policy must be interpreted in light of intention of parties, terms used, 
and circumstances surrounding parties making contract. Goedecke v. Zurich General Ac- 
cident & Lidility Ins. Co. (Mo.) 

146(1)—Policy is to be construed according to the ordinary sense and meaning of terms employ- 
ed. Callen v. Massachusetts Protective Ass’n. Inc. (U. S.) ‘ . . agh 

146(1)—Inapplicable proviso of jeweler’s policy cannot be resorted to for purpose of making 


doubtful unambiguous clause to which it was appended. Eagle & Star British Dominions 
Ins. Co. Ltd. v. Schliff et al. (U. S.) ; 


146(1)—Every part of insurance contract must, if possib' 

Northern Life Ins. Co. (U. S.) 
2 Language of policy. 

146(2)—Every phrase and word in insurance policy must be given effect, if possible. Baker v. 
Keet-Rountree Dry Goods Co. (Mo.) 2s yo ee ie | 

146(2)—Cause limiting insured’s right to sue cannot defeat enforcement of defendant’s 
promise in insuring clause. Goerss v. Indemnity Company of America. (Mo.) 

146(2)—Language of insurance contract is to be construed according to popular and usual 
significance, unless acquiring by custom or otherwise peculiar meaning. American Auto- 
mobile Ins. Co. v. Baker et al. (Tex.) 

(3). Liberal or strict construction. 

146(3)—Insured is favored in construction of life policy which is reasonably susceptible of 
two constructions. Southern Life & Health Ins. Co. v. Drake. (Ala.) 

146(3)—Doubt on meaning of language in accident policy prepared by insurer must be con- 
strued strictly against insurer. Great American Casualty Co. v. Williams. (Ark.) 

146(3)—Insurance policies should be liberally construed in favor of beneficiaries. American 
Ins. Union v. Rowland. (Ark.) . 

146(3)—Doctrine that policy susceptible of two constructions will be construed favorably to 
insured will not be applied to misinterpret parties’ intention. Fiske v. Niagara Fire Ins. 
Co. (Cal.) 

146(3)—There must be uncertainty or ambiguity in policy to resolve doubts against insurer. 
Policy must be considered as whole in determining existence of ambiguity or uncertaipty 
concerning resolution of doubts arising from conflict between caption and provisions 
against insurer. Ogburn v. Travelers Ins. Co. (Cal.) os ee 

146(3)—Rule requiring construction most favorable to insured does not apply where policy is 
unambiguous. Basta v. United States Fidelity & Guaranty Co. (Conn.) 

146(3)—Word “disablement” in accident policy covering injuries by disablement of passenger 
car is to be construed most favorably to insured; petition under accident policy cover- 
ing injuries by disablement of car, alleging disablement by forceful a of brakes, 
held cood against demurrer. Continental Life Ins. Co. v. Wells (Ga. Ines wis ee 

146(3)—Equity requires policy provisions be liberally construed in favor of insured. Com- 
monwealth Life Ins. Co. v. Leete. (Ky.) f . 

146(3)—Insurance contract is construed most strongly in favor of insured. Home Ins. Co. 
of New York v. Moore & Rawls. (Miss.) . : 

146(3)—Liability policy subject to two equally reasonable interpretations must be construed 
most favorably to assured. Goedecke v. Zurich General Acc. & Liability Ins. Co.. 
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146(3)—Insured can be given only such liberal construction of policy as fair application of 
ordinary meaning of language permits. Luck v. Commonwealth Casualty Co. (Mo.).. 624 
146(3)—Court should not make insurance contracts for parties contrary to their express 
agreement. Swinney v. Connecticut Fire Ins. Co. of Hartford, Conn. (Mo.) 
146(3)—Ljife policies are to be construed strongly against insurer. Yates v. New England 
Mut. Life Ins. Co. (Neb.) 723 
146(3)—Liability policy is to be construed in favor of insured and strictly against company. 
Long Island Coach Co. v. Hartford Accident & Indemnity Co. (N. Y.) .... : 
146(3)—Ambiguity in policy authorizing acceptance of ordinary bills of lading on merchandise 
insured is resolved against insurer. Maxwell Textile Co. Inc. v. Globe & Rutgers 
Fire Ins. Co. (N. Y. 998 
146(3)—Accident policy should be liberally construed in favor of insured, and strictly against 
company which prepared it. Colyer et al. v. North American Accident Ins. Co. (N. Y.)1014 
146(3)—-Insurance policies, when capable of one or more interpretations are construed against 
insurer and in favor of insured. Marcus v. United States Casualty Co. (N. Y.) 1043 
146(3)—As respects liberal construction whether clause is ambiguous held not open question, 
after numerous courts construed clause in conflicting manner. George H. Olmsted & Co. 
v. Metropolitan Life Ins. Co. (Ohio) 
146(3)—-Language of insurance contract is construed favorably to insured. Schoeneman v. 
Hartford Fire Ins. Co. of Hartford, Conn. (Ore.) 
146(3)—Ambiguous insurance contract should be given interpretation covering loss, if possible. 
Interpretation of ambiguous clauses, which will not render insurer’s liability indefinite 
and uncertain, should be preferred. Stovall v. New York Indemnity Co. _(Tenn.) 1034 
146(3)—Insurance contracts are to be construed strongly against insurer. American Auto- 
mobile Ins. Co. v. Baker et al. (Tex.) se 
146(3)—Forfeiture for failure to make formal proof of loss under fire policy not providing 
for forfeiture is not favored. Continental Ins. Co. of New York v. Nabors, et al. (Tex.) 602 
146(3)—Mutual insurance association’s certificate should be construed most strongly against 
association and its directors. Stephenville Mut. Life Ins. Ass’n et al. v, Gant. (Tex.) . 816 
146(3)—Doubtful provisions of policy must be construed most strongly in favor of insured. 
Covington et al. v. Sextet Locab Mut. Aid. Ass’n. et al. (Tex.) : 
146(3)—Insurance contracts are construed most strongly in insured’s favor, especially after 
insured’s death. Forfeitures under insurance policies are not favored. Policy containing 
inconsistent provisions or fairly open to construction, should be sustained if possible. Burns 
v. Bankers Life Co. (U. S.) .... — : 
146(3)—Court in construing policy must consider every provision and adopt construction most 
favorable to policyholder in case of ambiguity. Continental Ins. Co. v. Fortner. (U. S.) 97 
146(3)—Policy is liberally construed, to indemnify insured against loss parties intended to 
insure against. Insurance Co. of North America v. Rosenberg et al. (U. S.) 445 
146(3)—Ambiguity in policy is constructed against insurer. New York L 
Bullock et al. (U. S.) Su bbapes «sh edSret en ne tne ns se: ec 457 
146(3)—Douht as to language used in insurance policy is to be construed strongly against in 
surer. Kennedy v. Maryland Casualty Co. of Baltimore, Md. (U 
146(3)—Doubt as to language used in insurance policy is to be 
insurer. Kennedy v. Maryland Casualty Co. (U. S.)_ . 
146(3)—Ambiguity in policy must be construed strictly against insurer. 
Ocean Accident & Guarantee Corporation Ltd. (Wash.) 1176 
(4). Standard policy. 
146(4)—Rule of construing policy liberally in_insured’s favor does not apply standard policy. 
Frozine v. St. Paul Fire & Marine Ins. Co. (Wisc.) 
S 358i. oe ' iaieaminioaues POLICY AND ACCOMPANYING PAPERS. 
(1). n general. 
151(1)—Insurance certificate on grain, reciting it was accepted subject to conditions of stand- 
ard policy, held to incorporate terms of standard policy by reference. Swinney v. Con- 
necticut Fire Ins. Co. of Hartford, Conn. (Mo.) 
(2). Application as part of contract, ; 
151(2)—Policy conflicting with application should prevail. Ambiguity in application may be 
clarified in policy. Modifications in amended application, containing agreement to 
abide by original application and_ policy, ‘“‘except as herein modified,” would prevail. 
Baker v. Keet-Rountree Dry Goods Co. (Mo.) 


831 


3 


151(2)—Life Policy and application constitute contract. ‘Boyer v. United States Fidelity & 
Guaranty Co. (Cal 
§ 152. CONSTRUIN 


(1). Charters and by-laws. 
152(2)—Members accepting mutual insurance subject to charter and rules “hereafter * * 
* in force’? were bound by amendment to charter. Livingston v. Cypher et al. (Mich.) .1189 
(3). Statutes and ordinances, 
152(3)—-Statutory provision as to measure of indemnity in insurance against fire is part of 
contract of insurance. Lee v. Providence Washington Ins. Co. (Mont.) .. 125 
152(3)—Statute in force at time of issuance of policy becomes condition of policy. Alexander 
et al. v. Home Ins. Co. (S. D.) 764 
152(3)—Statutes governing insurance contracts are regarded as parts of the contracts. Cam- 
den Fire Ins. Ass’n v. Harold E. Clayton & Co. (Tex.) 
$ 153. USAGES OF BUSINESS. 
153—Proof of usage is not competent to vary policy. Home Ins. Co. of New York v. 
Porter et al. (Ky. 
§ 155. EVIDENCE TO AID CONSTRUCTION. 
155—Corporation treasurer’s report on life insurance in corporation’s favor to obtain credit 
held inadmissible to show that corporation had insurable interest in treasurer’s services 
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only. Evidence of corporation treasurer’s statement to stockholder as to taking insurance 
against loss of latter’s services by death held inadmissible to show that policy on. treasur- 
er’s life covered loss of services only. Evidence of corporation treasurer’s statement that 
object of two policies on his life was same held inadmissible to show that they covered 
loss of his services only. Corporation treasurer’s unquestioned integrity and perfect effic- 
iency held not to show that policy on his life covered loss of his services only. Baker v. 
Keet-Rountree Dry Goods Co. (Mo.) . ok 3 Rae eee ae asad : oer 
155—Law presumes in absence of contrary proof, that parties to parol insurance agreement 


intended contract to contain usual conditions. Swinney v. Connecticut Fire Ins. Co. of 
Hartford, Conn. (Mo.) 


155—There is no presumption that policy contains conditions precedent. Assurer having 
adopted condition subsequent must show such fact and that conditions were broken. In 
absence of state regulations, assurer must show that conditions are implied in “Binder.” 
Ell Dee Clothing Co. Inc. v. Marsh. (N. Y.) 


155—Parol testimony held admissible to explain meaning of ambiguous provision of policy 


as to limit of recovery. De Vore v. Piedmont Ins. Co. (S. C. < 4 

$ 156. ‘ee TO CONTRACT AND RELATIONS BETWEEN THEM. 

. In general. 

156(1)—One not named as insured cannot maintain action at law on fire policy. Great Amer- 
ican Ins, Co. v. Johnson et al. Ss.) 5: 

156(1)—Owner of fee subject to mortgage and 99-year lease held_party to contract of fire in- 
surance and entitled to recover thereon. Hartford Fire Ins. Co. v. Morris. (U. S. : 

§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHEB 

CAUSE OF LOSS. 
§ 163. ——-DESCRIPTION OF PROPERTY. 
(1). Buildings and appurtances. 

163(1)—Words “Building and premises” on application for fire insurance held not to amplify 
intent of application to insure building only; “Premises”; “building.” Everett v. Patrons 
& Farmers Mut. Fire Ins. Co., of Jackson County. (Mo.) 

§ 165. —— DESCRIPTION OF LOCATION. 

165—Fire policy, covering all household goods while contained in designated house, covered 
goods subsequently placed therein. Avery v. Mechanics’ Ins. Co. (Mo.) 

165—“Binder” protecting against burglary ‘“‘at and from 189 Stantom street, New York,” 
covered personal property held at such place. Ell Dee Clothing Co. inc. v. Marsh (N. Y.) 

§ 175. COMMENCEMENT OF RISK. 

175—Pavyment of advance premiums on delivery of policy did not extend insurer’s li- 
ability beyond policy, where receipt required payment with application to make insurance 
immediately effective. Death of insured on date borne by policy rendered policy void un- 
der provision requiring insured’s good health on policy date, though policy was pre- 
viously delivered. National Life & Accident Ins. Co. v. Sikes et al. (Tex.) 

175—Payment of first premium while insured was in good health, and not signing of proper 
receipt, held to determine effective date of policy. Sun Life Assur. Co, of Canada v. 
Budzinski (U. S.) ; phil ERE be aes 

175—Effective date of policy is date from which risk commences, determined by provisions of 
contract. Life Insurance becomes effective from date specified in binding slip, if company 
accepts application and approves risk, Effect will be given agreement that ae at 
shall take effect from date of application. Schwartz v. Northern Life Ins. Co. (U. S.) 

§ 179. ENTIRE OR SEVERABLE CONTRACT. 4 

179-—Under fire policy insuring building for certain amount and other property for certain 
amount, each indemnity was separate insurance. Rhode Island Ins. Co. v. Walden. 
(Ala.) 

§ 179%. LOANS ON POLICIES. 

179%—Cause of action on policy, based on seven years’ absence, afforded no ground for 
recover, where seven-year period terminated subseauent to foreclosure of lien on policy. 
Minnis v. Equitable Life Assur. Soc. of United States. (Cal.) es ’ 

179%—Voluntary nature of loan to insured, secured by assignment of policies, did not affect 
validity of assignment. Insured’s wife, as beneficiary executing assignment of policy 
to insurer for loan, held to assent to substituting insurer as beneficiary. Deduction from 
insurance money of loan secured by assignment of policies, made by insured and wife bene- 


ficiary, held proper, and did not create debt enforceable against insured’s estate. In re 
Hayes’ Will. (N. a 


VI. Premiums, Dues, and Assessments. 


§ 180. NATURE AND GROUNDS OF OBLIGATION. ; 2 

180—Promice to nav for insurance protection is implied. Robertson v. Burstein. (N. J.) 

§ 182. PERSONS LIABLE FOR PREMIUMS. 

182—Mortgagee surrendering fire policy on notice of mortgagor’s default held not liable for 
premiums under provision requiring mortgagee’s payment of premiums not paid by mort- 
gacor. Metropolitan Life Ins. Co. v. George H. Olmsted Co. (Ohio.) 

182—Policy provision that mortgagee shall pay premium, if mortgagor does not, held a con- 
dition, not a covenant. Mere knowledge that property was insured would not make mort- 
gagee liable for premiums in absence of express or implied agreement to pay them. Court 
of appeals’ holding that insurer was not party to trust deed held not error, nor material 
on question of local agent’s right to recover premiums from mortgagee. John N. Acuff 
Co. v. Bankers’ Trust Co. et al. (Tenn.) 

$ 183. AMOUNT OF PREMIUMS. : x : 

183—Insured must pay reasonable rate for insurance protection. Robertson v. Burstein. 
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§ 186. PAYMENT OF PREMIUMS. 
(3). Payment to agent or broker. s 
186(3)—Insurer was not bound by payment of premium, if agent assumed to represent both 
insured and insurer without latter’s knowledge or consent. Smith et al. v. Ohio Millers’ 
Mut. Fire Ins. Co. (Mo.) 
(5). Payment by note. 
186(5)—Acceptance of notes for balance of year’s premium constituted payment therefor, 
where it was never eeeiemaans that obligation thus incurred could be released except 
by payment. Commonwealth Life Ins. Co. v. Leete. (Ky.) 
§ 187. NOTES FOR PREMIUMS. 
(3). Want or failure of consideration. 
187(3)—Failure of insurance company to deliver policy rendered contract inoperative and 
prevented recovery on premium note, where application provided no contract should ex- 
ist until delivery of policy. Pyramid Life Ins. Co. v. Belmont. (Ark.) a8 
§ 188. ACTIONS FOR PREMIUMS. 
(1). In general. 
188(1)—Insurance agency, which made contracts placing policies with various companies, held 
entitled to maintain action for recovery of premiums. Metropolitan Life Ins. Co. v. 
George H. Olmsted Co. (Ohio) : 
188(1)—AInsurance agency, paying to company amount of first premium in excess of commission, 
may sue in name therefor. Walker v. McCray. (Okla.) 
(2). Pleading and evidence. 
188(2)—Testimony of witness, based on general recollection relating to matters assured was 


required to keep records of under policy, a properly excluded. Ocean Accident & —. 
-) 


antee Corporation, Ltd., v. Johnson. J 
188(2)—Cross-examination of agent suing for premiums on binders under assignment from 
insurers, relative to arrangement as to premiums, held properly excluded, as irrelevant. 
Robertson v. Burstein. (N. J. 
(3). Trial, judgment and review. ; 4 : 2 
188(3)—Question as to amount of insurance applied for held for jury in action by _insur- 
ance company on premium note, where policy remained undelivered. Pyramid Life Ins. 
Co. v. Belmont. (Ark.) : pets 
188(3)—Alleged agreement of defendant to pay cancellation charge and medical examination 
— on policies pending negotations to place loan held question for jury. Fetter v. 
oone. > ie . : 
188(3)—Failure to deliver some of insurance binders does not justify granting of nonsuit 
in action to recover premiums. Proof of mailing insurance binders to insurer’s address with- 
out return to sender raised question for jury relative to delivery. Robertson v. Burstein 


(N. J. ‘ 
ene and acceptance of policy by insured held for jury. 


(1). In general. 
192(1)—Members of association whose certificates exempted them from assessment on loss 
of eye by member held not liable for such assessment. Stephenville Mut. Life Ins. 
Ass’n et al. v. Gant. (Tex.) 
192(1)—-Whether officers of mutual insurance association are partners is immaterial, where 
benefits were paid by assessments against members. Covington et al v. Sextet Local Mut. 
Aid Ass’n. et al (Tex.) 
§ 193. AMOUNT OF ASSESSMENT. 
(1). Insurance other than life. 
193(1)—Certificates held to subject members of association to assessment of $1 on death or 
disability of member, Stephenville Mut. Life Ins. Ass’n. et al. v. Gant. (Tex.) .... 
§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
198—Recovery of assessments because insured was over insurable age could not be defeated 
because of fraudulent misrepresentation, where court found no fraud. Parish v. Mis- 
souri Mut. Ass’n. (Mo.) 
(1). Grounds of recovery in general. 
198(1)—One induced to take an ambiguous life policy on company’s misrepresentation of ma- 
terial fact, character, and nature of policy held entitled to rescind and recover pre- 
miums paid. Harwood v. Security Mut. Life Ins. Co. (Mass.) 
(6). Actions. 
198(6)—Insurance agents’ alleged lack of authority to accept cashier’s check, which was paid, 
held no defense to action to recover down payment on policy. Insurance agents’ personal 
check to plaintiff, payment of which was meen held not to defeat action to recover 
down payment on policy. Davison et al v.. Maryland Casualty Co. (Kan.) 
198(6)—Son has insurable interest in mother’s life, though there is no interdependence and 
may recover premiums on void policy on mother’s life. Parish v. Missouri Mut. Ass’n. 


(Mo.) 

198(6)—Complaint held insufficient to recover premiums, though insured alleged premiums 
were fraudulently collected. Herndon v. Continental Casualty Co. (S. C.) 

VII. Assignment or other transfer of Policy. 

§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICIES. 

203—Insured_has right to assign or give away life insurance policies to whomsoever he 
wishes. Webster v. Telle. (Ark.) 

203—Daughter paying premiums on life policy entitled to reimbursement before surrendering 
policy to father’s creditors. Tartakin v. Stitt et al. (Mass.) Ce 

§ 204. RIGHT OF BENEFICIARY TO ASSIGN LIFE OR ACCIDENT POLICIES. 

204—Insured and wife, beneficiary in policies containing no right to change beneficiary, could, 
acting together, dispose of policies as they pleased. In re Hayes’ Will. (N. Y.) 
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§ 208. VALIDITY OF ORAL ASSIGNMENT. 4 i , 
208—Oral assignment of life insurance policy held valid, where not objected to by insurance 
company, though policy required written assignment. Webster v. Telle. (Ark.) 469 
§ 212. VALIDITY OF ASSIGNMENT IN GENERAL. 
212—Due process and equal protection of the law yield to 
v. Niagara Fire Ins. Co. (Minn.) .... 747 
§ 213. CONSTRUCTION OF ASSIGNMENT. ; : 
213—Assignment of life insurance policy by insured to wife, held, under terms of policy, 
to have ipso facto made her beneficiary. Webster v. Telle. (Ark.) oo 
213—Assignment of insurance policy, consented to by insurer effectuates new contract, on 
which assignee may sue in own name. American Nat. Ins. Co. v. Brantley. (Ga.) ....1106 
§ 214. TRANSFER WITHOUT FORMAL ASSIGNMENT. F ; . 
214—Delivery of policy before formal assignment held good against assignor and his creditors, 
though not binding on insurer. Tartakin v. Stitt et al. (Mass.) . 254 
214—Insurer held not liable for injury at time liability policy had been forwarded for indorse- 
ment of new owners but before acceptance thereof. Truglio v. Zurich General Accident & 
Liability Ins. Co. (N. Y.) 441 
§ 218. RIGHTS AND L 
§ 219. IN GENERAL. 
219—Insurer, without knowledge, may assert breach of sole ownership clause against assignee 
of policy bse ; real purchaser and owner of insured property. Republic Ins. Co. v. Hoyle 
et al. (Tex. 


§ 222. —— TRANSFER AS COLLATERAL SECURITY. 

222—Creditor cannot recover proceeds of debtor’s insurance policy ‘as pledge, in absence of 
showing policy was denosited as collateral. Industrial Loan & Investment Co. v. Miss- 
ouri State Life Ins. Co. 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 
§ 229. NOTICE TO CANCEL. 


(3). Notice to agent or broker. 


229(3)—Insurance agent held authorized to accept cancellation of policy for insured. Great 
American Ins. Co. v. D. W. Ray & Son. (Tex.) 


§ 230. REPAYMENT OF UNEARNED PREMIUMS ON CANCELLATION. 

230—Return of unearned premium on fire and tornado policies is not essential to cancellation 
by company, where assured waives right thereto. On school board’s ratification of clerk’s 
surrender of fire and tornado policies without repayment of unearned premiums, policies 
were canceled; on surrender of fire and tornado policies without repayment of unearned 
premiums, insured is entitled to recover them from company; insured’s accepting credit 
on premiums of fire and tornado policies substituted by agent for policies canceled, 
although in another company, extinguishes debt for unearned premiums. Philadelphia 
Fire & Marine Ins. Co. v. Board of Education of Independent School Dist, No. 11, Osage 
County. (Okla.) 

230—When insurer retains premiums paid on life insurance policy, it cannot be cancelled” 
whether notice of attempted cancellation be given policyholder or not. Herndon v. Con- 
tinental Casualty Co. (S. C.) 

§ 234. RATIFICATION O 

234—On school board’s ratification of clerk’s surrender of fire and tornado policies without 
repayment of unearned premiums, policies were canceled; on surrender of fire and tornado 
policies without repayment of unearned premiums, insured is entitled to recover them from 
company; insured’s accepting credit on premiums of fire and tornado policies substituted 
by agent for policies canceled, although in another company, extinguishes debt for unearned 

remiums. Philadelphia Fire & Marine Ins, Co. v. Board of Education of Independent 
hool Dist. No. 11, Osage County. (Okla.) 

§ 235. EVIDENCE OF CANCELLATION. 

235—Evidence held to sustain finding that fi 
& Marine Ins. Co. v. Scott. (Tex.) ... 


§ 243. OPERATION AND EFFECT OF SURRENDER. 

243—Where insured allowing beneficiary to possess policy reserved right to cancel and take 
surrender value, insurer paying insured surrender value held relieved of further liability. 
Blackburn v. Merchants Life Ins. Co. of Burlington, Iowa. (Cal.) 

$ 244. REPAYMENT AND RECOVERY OF PREMIUMS OR PAID-UP VALUE ON 

SURRENDER. 

244—On School board’s ratification of clerk’s surrender of fire and tornado policies without 
repayment of unearned premiums, policies were canceled; on surrender of fire and tornado 
policies without payment of unearned premiums, insured is- entitled to recover them from 
company; insured’s accepting credit on premiums of fire and tornado policies substituted 
by agent for policies canceled, although in another company, extinguishes debt for un- 
earned premium. Philadelphia Fire & Marine Ins. Co. v. Board of Education of In- 
dependent School Dist. No. 11, Osage County. (Okla.) 

§ 246. RESCISSION BY AGREEMENT OF PARTIES. 

246—Parties were at liberty at any time to cancel accident insurance contract by mutual 
agreement. Benash v. Business Men’s Accident Assurance Co. of America. (U 


§ 248. RESCISSION BY INSURED OR BENEFICIARY. 

248—Insured on rescinding policy for insurer’s misrepresentation of its nature and. character 
need not restore value to him or cost to company of the insurance. Where parties to 
policy had different ideas as to its nature, there was no mutual mistake as ground for 
rescission. Harwood v. Security Mut. Life Ins. Co. (Mass.) 
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IX. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty or Condition. 
GROUNDS IN GENERAL. 
52. REPRESENTATIONS. 
53. IN GENERAL. 
53—Due process and equal protection of the law yield to police power. 
v. Niagara Fire Ins. Co. (Minn. 
§ 256. ——- EFFECT OF MISREPRESENTATION. 
(1). In general. 
256(1)—To constitute defense, misrepresentations in application need only be material con- 
tributing influence inducing issuance of policy. That insurer makes own investigation does 
not lessen its right to rely on applicant’s presentations. Reliance Life Ins. Co. v. Sneed. 
a 


Itasco Paper Co. 


-) 
256(1)—Misrepresentation, willfully made, with intent to deceive, in a 


surance will void policy. Old Cclony Life Ins. Co. v. Fetzer. (Ar 

256(1)—-One inducing issuance of void policy by deceitfully false statement cannot compel 
insurer to accept risk and revive policy by changing beneficiary. Boyer v. United States 
Fidelity & Guaranty Co. (Cal.) i 

256(1)—Conditions in life policy must be complied with before there can be recovery o' 
policy, Wills v. National Life & Accident Ins. Co. (Ohio.) 

§ 257. CONCEALMENT. 


§ 258. —— IN GENERAL. 

258—Insured’s failure to give information regarding matters as to which no questions were 
asked is not necessarily concealment which will avoid policy. Giberson v. York County 
Mut. Fire Ins. Co. (Me.) 566 

258—Applicant, making full and true answers to questions propounded, is not answrable for 


omission of other facts not inquired about. Ellis v. Standard Accident Ins. Co. (U. $.)1007 
§ 263. WARRANTIES. 


§ 264. —— IN GENERAL. 
(1). In general. ‘ 

264(1)—If insured’s answers to questions in application, made part of life policy, are 
warranted true, their materiality is not neater if answers, even in_ goo faith, to 
questions in application for life policy, warranted to be true, are false, policy is forfeited; 
misrepresentation in application as to having been treated for influenza held to prevent 
recovery under fraternal life policy. Shamblen v. Modern Woodmen of America. 
(W. Va.) ree 

§ 265. DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—“Warranties” are contractual terms of policy, while “representations” are merely mat- 
ters of inducement. Representations will not be deemed warranties merely because in- 
corporated in policy or made part thereof by reference. Statements that applicant had 
suffered no disease of stomach and had not consulted physician therefor held repre- 
sentations. Reliance Life Ins. Co. v. Sneed. (Ala. : : : . 

265—Warranty in application must be literally fulfilled, but representation is satisfied if 
substantially true. Schwartz v. Northern Life Ins. Co. . 8) 

§ 268. EFFECT OF BREACH. 

268—If insured’s answers to questions in application, made part of life policy are warranted 
true, their materiality is not issuable; if answers, even in good faith, to questions in 
application for life policy, warranted to be true, are false, policy is forfeited; misrepre- 
sentation in application as to having been treated for influenza held to prevent recovery 
under fraternal life policy. Shamblen v. Modern Woodmen of America. (W. Va.) 

Is) MAT" © REFEATING TO PROPERTY OR INTEREST INSURED. 

$ 280. DESCRIPTION AND CONDITION OF GOODS. 

280—False warranty in application that insured automobile was certain year’s model, bearing 
certain numbers, held material misrepresentation, invalidating policy. Saglineni v. Merri- 
mack Mut. Fire Ins. Co. (N. Y.) . ge. kcranations 

§ 282. TITLE OR INTEREST OF INSURED. 

(1). Construction and effect of provisions of policy. 

282(1)—Insured’s acceptance of fire insurance certificates incorporating provision against 
chattel mortgages held binding on him. Swinney v. Connecticut Fire Ins. Co. of Hartford, 
Conn. (Mo.) 1 

282(1)—If provision making policy void if insured’s interest be other than sole ownership 
were inserted in reliance on applicant’s false statement, policy was void. Applicant’s 
false statement that automobile was unincumbered would estop him and assignee from 


asserting provisions relating to sole ownership were conditions. Hubbard v. Ohio Farm- 
mers Ins. Co. (N 


(5). Title in 
282(5)—Fire policy, requiring insured to have sole ownership, held void, where property was 
purchased partly with wife’s separate funds. Sole ownership clause of fire policy is 
broken, if husband insures family residence on wife’s separate property. Husband may 
insure family residence without violating sole ownership clause, if property is located on 
his separate or community realty, or purchased with community funds. Republic Ins. 
Co. v. Hoyle et al. (Tex.) 
(6). Effect of mortgage or other lien. 
282(6)—Lien of improvement assessments does not kee 
onal owner of property. Instruction that insured, having right to redeem land forfeited 
for nonpayment of taxes, sufficiently complied with sole and unconditional ownership 
clause of fire policy, held not error. Bankers Fire Ins. Co. v. Williams. (Ark. 
(8). Vendor and purchaser of real estate. 
282(8)—-Where purchaser makes payment and takes possession, vendor is not unconditional 
and sole owner. Contract of sale under which purchasers had defaulted and one had 


insured from being sole and uncondi 
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agreed to pay rent, held not breach of vendor’s warranty as to ownership. First Nat. 
Bank of Wagener, S. C. v. Glens Falls Ins. Co. of Glens Falls, N. Y. (U. S.) 
(13). Vendor and purchaser of personal property. 

282(13)—Policy containing unconditional and sole ownership clause never attached, where title 
was in company from which assured purchased automobile insured. Penta v. Home Fire 
& Marine Ins. Co. (Mass.) 

282(13)—Buyer may recover on fire policy requiring sole and unconditional ownership, although 
legal title was in seller under conditional sales contract. Cook v. Citizens’ Ins, 


(3). Existence and. nature of incumbrances. a 
283(3)—Instrument in form of chattel mortgage on crop shares held “chattel mortgage’’, within 
cee mortgage clause of fire policy. Miller v. Eagle & British Dominions Ins. Co. 


283(3)—Where to policy of theft insurance covering automobile insurer’s agent had attached 
rider showing mortgage, there was no breach of warranty that car was paid for. Saw- 
yer v. National Fire Ins. Co. (S. D.) 
(5). Entire or severable contracts. ‘ 
283(5)—-Chattel mortgage on half interest in tobacco held not to cover tobacco crop traded to 
mortgagor as respects chattel mortgage provision of fire policy. Miller v. Eagle Star & 
British Dominions Ins. Co. (S. C.) ee aie 
§ 288. OTHER INSURANCE. ; : eS 
288—Evidence of reputation relative to questions of pedigree, marriages, births and deaths 
is admissible. Reputation evidence as to insured’s death held inadmissible in action on 
life policy, where evidence tended to prove recent death and issue of plaintiff’s fraud had 
not been raised. Lipp v. Mutual Life Ins. Co. of New York. (Ore.) 280 
(1). In general. . - 
288(1)—Insured held to have waived benefit of five-day cancellation clause by acquiescence 
in issuance of second policy, as respects other insurance. Home Fire Ins. . 
Parker (Ark.) . 2 + 948 
288(1)—Existence of husband’s fire policy, covering property of family, and requiring in- 
sured’s unconditional ownership, held not to prevent recovery on subsequent policy taken 
by wife as involving double insurance. Iuchs v. Farmers Mutual Fire Ins. Co. (Mo.) 
(Cc) MATTERS RELATING TO PERSON INSURED. 
$ 291. HEALTH AND PHYSICAL CONDITION. 
(i). In general. 
291(1)—Representations as to previous health of insured and treatment by physicians, though 
relating to time several years before applications, are material. Pacific Mut. Life Ins. 
Co. v. Manley et al. (Ga.) _. 1065 
(2). Effect of statutory provisions. 
291(2)—Statement in application for life insurance policy that insured is in sound health on 
day of its issuance is matter of Se only. Insurer cannot defeat recovery for 
misrepresentation, unless at time of issuance and delivery of policy insured was afflicted 
= poe causing, or contributing to, her death. Hodge v. American National Ins. Co. 
0. a 


. (3). 

291(3)—Falsity of representations materially affecting risk invalidates policy, irrespective of 
applicant’s good faith. Pacific Mut. Life Ins. Co. v. Manley et al. (Ga.) 

291(3)—Insured’s innocence of misrepresentation as to nature of operation held not to change 
rule of misrepresentation as regards insurer’s liability. Hodges v. American National 
ins... Ce~ Hs . ..<. 497 

(4). Representations as to the existence of specific diseases. 

291(4)—Statement that prior operation on insured was for innocent tumor, and not cancer, 
will not avoid policy, unless it contributed to insured’s death. Hodges v. American Na- 
tional Ins. Co. (Mo.) 497 

(5). Good or sound health. 

291(5)—Insured’s statements in application, made part of policy as to sound health, will 
avoid recovery where insured was suffering from pulmonary tuberculosis, causing death 
of which insurer did not know. Wills v. National Life & Accident Ins. Co. (Ohio) ...1093 

$ 292. MEDICAL ATTENDANCE. 

292—Denial of previous treatment by physicians held material misrepresentation, requiring 
cancellation of policy, where applicant had six years previously been confined and treated 
for recurrent severe headaches. Pacific Mut. Life Ins. Co. v. Manley et al (Ga.) _.1065 

§ 298. INTEREST OF ASSURED OR BENEFICIARY. 

298—Words “relationship brother” in application for life policy, held “statement” within agree 
ment that any false statement with intent to deceive would bar recovery. False state- 
ment in woman’s application for life policy that male beneficiary was her brother held 
made with intent to deceive within agreement barring recovery in such case. Materiality 
of false statement intended to deceive is immaterial, where policy barred recovery is false 
statement is material to acceptance of_risk “or” made with intent to deceive. Boyer 
v. United States Fidelity & Guaranty Co. (Cal.) .... bhss Ses ore 

§ 299. SPECIAL CIRCUMSTANCES AFFECTING EXTENT OF RISK. 

299—Any misrepresentations as to amount of insured’s income in application held not to affect 
risk nor bar recovery on accident policies. Southern Surety Co. v. Solomon. (Tex.) 393 

299—Questions, in application for accident insurec-* a 6 imsured’s earnings exceeding in- 
demnitv on policies, held material to risk. Ellis v. Standard Accident Ins. Co. (U. S§.) .1007 

§ 300. PREVIOUS APPLICATION FOR INSURANCE. 

300—Accident policy held not avoided because of applicant’s failure to mention facts con- 
cerning other application on which policy had not yet been delivered. Ellis v. Standard 
Accident Ins. Co. (U. S.) 


160 
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X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
or Condition Subsequent. 
(A) GROUNDS IN GENERA? 
§ 306. CONDITIONS SUBSEQUENT. 
§ 309. —— EFFECT OF BREACH. 
309—Court need not determine whether breach of warranty under fire policy contributed to 
loss, but merely whether it was performed. Buckwalter v. Ajtna Ins. Co. (N. J.) 
$ 3:0. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). In general. 
310(1)—Generally return of premiums not essential to avoid policy from beginning, nor is re- 
tention a waiver. Thomas vy. American Automobile Underwriters Agency, Inc. (Mo.) * 
Nonpayment of premiums or assessments. 
310(2)—Insurance company’s notice of maturity of premium note, calling insured’s attention 
to provision relieving company while note was overdue, did not cancel policy, especially 
where company sought to collect interest on overdue note. Law requiring notice as con- 
ao <a policy must be strictly complied with. Alexander et al. v. Home 
ns ( 


§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 
311(1)—Assured’s failure to comply with policy, which compliance is condition precedent to 
recovery, does not constitute annulment or cancellation as prohibited by subrogation sta- 
tute. Under statute subrogating injured person to assured’s indemnity rights, injured 
person cannot recover after assured’s breach relative to rendering co-operation. Guerin 
v. Indemnity Ins. Co. of North America. (Conn.) 
311(1)—Insurer under insurance liability policy, sued by injured pone could assert any de- 
fense available in action by insured. Insurer, reserving right, held not liable under au- 
tomobile liability policy to insured or injured party, if insured failed to give immediate 
notice of injur Weiss v. New Jerse Fidelity & Plate Glass Ins. Co. (N. 
311(1)—-Evidence held to show insured’s "talture to co-operate with insurer, absolving insurer 
from liability under policy to injured person. Rohlf v. Great American Mut. Indemnity 
Co. et al. (Ohio) 
311(1)—Fire policies held not forfeited as to owner of fee, or mortgagee and trustee, for 
violation of provision precluding recovery if hazard was increased. Hartford Fire Ins. 
Co. v. Morris (U. S. . 
311(1)—Action for death against automobile liability insurer held on contract, and subject 
to defenses against insured. Indemnity Ins. Co. of North America v. Davis Adm’r. (Va.) 
(3) Mortgagees and their assignees. 
311(3)—Clause in policy making loss payable to mortgagee independently of act or neglect 
of mortgagor permits mortgagee’s recovery, irrespective of violation of conditions by 
mortgagor unknown to mortgagee. Mortgagor’s violation of condition of fire policy cover- 
ing automobile by taking additional insurance held not to prevent recovery by mortgagee 
of car, to whom loss was made payable. Camden Fire Ins. Ass’n v. Harold E. Clayton 
& Co. (Tex.) 
311(3)—Fire policies held not forfeited as to owner of fee, or mortgagee and trustee, for 
violation of provision precluding recovery if hazard was increased. Hartford Fire Ins. 
Co. v. Morris (U -) 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
$ 319. CHANGE IN USE OF BUILDING. 
qa In general. 
319(1)—Operation of cooker in farm building primarily to obtain food for hogs did not prevent 
recovery on mutual fire policy covering building ‘manufacturing process”. Temporary 
use of farm buildings without insured’s knowledge for manufacturing tallow, discontinued 


before loss, held not to prevent recovery on fire policy. Blue Mound Farm Supply Co. v. 
Farmers’ Mut. Fire Ins. Co. (Wisc.) 


$ 323. BUILDING BECOMING VACANT. 
(1). In general. 
323(1)—Vacancy clause held inapplicable in view of provision permitting poset of build- 
ing then under construction. Continental Ins. Co. v. Fortner. U.S 
323(1)—Principal idea in expression “‘vacant or unoccupied” ,, in fire insurance. policy is to 
avoid increased hazard. Fire policy provision exempting insurer from liability, from loss 
while building is vacant or unoccupied held so plain and unambiguous as to require no con- 


— except of term “‘unoccupied’”’. Frozine v. St. Paul Fire & Marine Ins. 
(Wisc. ) 


(3). What constitutes vacancy or nonoccupancy. 
323(3)—-Farmhouse which insured left, taking ordinary clothing and household goods, and to 
which he returned, weekly for purpose of inspection while living in city, held ‘“‘vacant”’ 


or “unoccupied” within fire policy. Schoeneman vy. Hartford Fire Ins. Co. of Hartford, 
Conn. (Ore.) 


323(3)—Building for mere sleeping purposes without owner’s authority held 
within fire roliev, Frozine v. St. Paul Fire & Marine Ins. Co. (Wisc.) 

§ 327. REMOVAL OF GOODS. 

327—Theft policy, containing statement that automobile was usually kept in private garage, 
held not breached by removal to public garage. Sawyer v. National Fire Ins. 


(S. 
§ 328. CHANGE OF TITLE OR INTEREST. 
2). What constitutes change of title or interest in general. 
328(2)—Fire policy held avoided by acceptance of bid and purchase-money bond of beremasets 
at — sale as change in interest. Cook’s Adm’r. vy. Franklin Fire Ins. Co. (Ky. 
“Commencement of foreclosure proceedings” or “notice of sale.” 
328(14)—Where adjudication was made in foreclosure proceedings prior to loss by fire, policy 
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held void as against insured under stipulation against foreclosure proceedings. Fire 
policy held not void as to insured’s mortgage creditor for failure to report adjudication 
in foreclosure proceedings, under provision for notice of change of ownership. Capital 
Building & Loan Ass’n v. Northern Ins. Co. of New York. .) 
§ 330. INCUMBRANCES. 
(1). In general. 
330(1)—That mortgage loan was used to improve property did not destroy effect of policy 
provisions against subsequent incumbrances. Lee v. Hartford Fire Ins. Co. (Ky.) 
‘ Soa FIDELITY OF EMPLOYEES AND OTHERS. 
4. —— 
332%4—Assured’s making statement to company regarding accident and his giving conflicting 
testimony on trial held not breach precluding injured person’s recovering from company. 
Assured’s incorrect statement to indemnity company conflicting with subsequent testi- 
mony held not “lack of co-operation” precluding injured person recovering from com- 
pany. Guerin v. Indemnity Ins. Co. of North America. (Conn.) 5s oa Rah 
332%—Insured’s failure to co-operate in defending suit against him for automobile injuries 
must have affected verdict to relieve insurer of liability under accident policy. That 
insured considered himself liable, and requested insurer to settle would not militate 
against insured suing for reimbursement under accident policy. Riggs v. New Jersey 
Fidelity & Plate Glass Co. of Newark, N. J. (Ore.) 
§ 333. SPECIAL CAUSES INCREASING RISK. 
(1). In general. se te : 
333(1)—Use of sulphur candles to kill moths, held not violation of condition avoiding policy 
if risk was increased. Temporary casual change ordinarily does not render policy void as 
increasing risk. Policy, to be void if risk was increased held not invalidated because 
insured was negligent in using candles to fumigate. Thomson & Kelley Co. v. United 
States Merchants & Shippers Ins. Co. (Mass.) F wees 
333(1)—Standard fire policy, relieving company from liability while hazard is increased, re- 
mains valid, if increase in hazard had terminated. Charge that fite policy was not 
void, unless increased hazard caused fire, held erroneous; insurer not being liable dur- 
ing existence of increased hazard. Filardo v. National Union Fire Ins. Co. (N. Y.).. 
§ 334. PRECAUTIONS AGAINST LOSS. 
334—Notice of intention to wreck wall held condition precedent to liability on policy providing 
insurer should not be liable for accident occurring while wrecking “building” without no- 
tice; though adjacent building was being wrecked with notice. Goedecke v. Zurich Gen- 
eral Accident & Liability Ins. Co. (Mo.) 
(2). Employment of watchman. 
334(2)—Warranty, under fire policy requiring watchman on vessel at all times, held breached 
where watchman merely inspected vessel at intervals, precluding recovery for loss. 
Buckwalter v. AStna Ins. Co. (N. J.) 
§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 
(3). Keeping books of account. 
335(3)—Substantial compliance with fire insurance policy provision requiring insured to keep 
set of books is sufficient. If insured’s books, unaided by oral testimony, furnish informa- 
tion necessary to_ determine loss, fire insurance policy clause regarding keeping books is 
complied with. Insured held to have substantially complied with fire insurance policy 
provision requiring keeping of books showing business transacted, etc. New York Under- 
writers Fire Ins. Co. v. Malham & Co. (U. S.) .. 
335(3)—Fire insurance policy clause requiring insured to kee 
New York Underwriters Fire Ins. Co. v. Malham & Co. 
§ 336. ADDITIONAL INSURANCE. 
(1). In general. 
336(1)—Insurer may require notice of additional insurance. Iuchs v. Farmers Mut. Fire 
Ins. Co. (Mo.) 
(2). Knowledge and consent of insured. 
336(2)—Insurer cannot escape liability on ground person was excessively insured by reason 
of renewal insurance issued without knowledge of owner of mortgagee. London Assurance 
Corp. v. Belcher et al. (Tex.) .. 
(C) MATTERS RELATING TO P 
§ 339. CHANGE OF OCCUPATION. Sk 
339—Explosion of chemicals in manufacturing plant of which insured was general manager 
held to authorize cancellation of policy on ground insured engaged in handling “explosives.” 
Insured, by setting fire to manufacturing plant of which he was general manager to 
conceal homicide, held not to have changed occupation because of resulting explosions of 
chemicals; “blasting operations.” Schwartz v. Northern Life Ins. Co. (U. S.) 
(D) ASSIGNMENT OF POLICY 
§ 347. ASSIGNMENT AS COLLATERAL SECURITY. : J i 
347—Insured’s transfer of liability policy to secure judgment against him because of accident 
did not bar recovery on policy. General Acc. Fire & Life Assur. Corp. Ltd., v. Butler’s 
Ice Cream Factory, Inc. et al. (Tex.) 
(E) NENW PAYVENT Tr PRYrViews OW 
$ 349. DEFAULT AS GRCunD OF FORFEITURE IN GENERAL. 
. In general. ’ 
349(1)—Where loan exhausted cash value of policy and premium was not paid during 
grace period, no recovery could be had on policy, Hally v. Standard Life Ins. Co. (Ga.) 1076 
349(1)—Life policy held not to take effect till its delivery and payment of installment of 
premiums, relative to time premiums kept it alive and right of conversion for default. 
Newman v. John Hancock Mut. Life Ins. Co. (Mo.) ae 
349(1)—Tie of payment as to life insurance is material, and cannot be extended without insur- 
er’s assent. Columbian National Life Ins. Co. v. Morey et al. (U. S.) 
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(3). Nonpayment of note given for premium. r 
349(3)—-Insurer held without power to forfeit or lapse policies for nonpayment of notes which 
were accepted as part payment of year’s premium. Commonwealth Life Ins. Co. v. Leete. 


(Ky.) 
349(3)—Insured was bound by terms of premium note payable without grace. Columbian Nat- 
tional Life Ins. Co. v. Morey et al. (U. S.) 


{*) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 

352. NOTICE OF TIME FOR PAYMENT. 

$ 355. EVIDENCE AS TO NOTICE. : 

355—Evidence held to sustain court’s finding that insured never received first notice of death 
of another member of insurance association. Mutual Life Ins. Ass’n of Texas v. Lillard. 


§ 360. —— IN GENERAL. 
(1). In general. ’ ; . 
360(1)—Neither employee nor beneficiary under group insurance policy acquired any rights 
because insurance company retained premiums aiter discovering employer paid them by 
mistake. Equitable Life Assurance iety v. McDaniel. (Ky.) 
(4). Payment by check, draft or order. ‘ . 
360(4)—Failure of insured’s employer acting as insurer’s agent in paying premiums on ac- 
cident policy to make payments, did not defeat policy. Inter-Ocean Casualty Co. v. Banks. 


(Ky.) 

§ 362. EXCUSES FOR NONPAYMENT. : eee 

362—Insured who became blind and totally disabled held entitled to disability =i and to 
exemption from liability for premiums under life policy. Intersouthern Life Ins. Co. v. 
Hughes Committee. (Ky.) 

362—Tender of further premiums held unnecessary, where insurer, refused tender on erro- , 
neous assumption of default. Newman v. John Hancock Mut. Life Ins. Co. (Mo.) 

$§ 303. RIGHTS OF INSURED AFTER DEFAULT. 

§ 365. —— REINSTATEMENT. 

(1). In general. 

365(1)—Reinstatement of insurance policy, forfeited for nonpayment of premiums, requires 
contract. Reinstatement of insurance after forfeited for nonpayment of premiums does 
of itself change terms of original contract. Provision automatically adjusting death bene- 
fit to premium on change to more hazardous occupation held not affected by mere re- 
instatement of policy after forfeiture. Stephan v. Great Western Accident Ins.. Co. 


(La.) 

365(1)—Reinstatement of insured after default in paying assessments under original certificate 
one not sd because made when insured was over 60 years old. Reed v. Missouri Mut. 

ss’n. oO. 

365(1)—Insured was not entitled to sick benefits for sickness beginning less than 10 days after 
reinstatement of health policy. Business Men’s Ass’n. of America v. Arrington. (Tex.) 

365(1)—tremium extensions and reinstatement of policy must be taken together, in determin- 
ing insurance company’s liability after default ease payment or reinstatement of in- 
debiedness was necessary to reinstate policy. Burns v. Bankers Life Co. (U. S.) 

§ 306. ELECTION BETWEEN RIGHTS. ‘ 7 he de! 

366—Failure to affirmatively select any of non-forfeiture options of life policy within time al- 
lowed for selecting two of the three options held equivalent to affirmative selection of third 

* option, which applied automatically. Suene v. Bankers Life Co. (U. S.) 

$ 367. —— INSURANCE FOR LIMITED TERM OR AMOUNT. 

(1). In general. 

367(1)—Under policies providing for term insurance in event insured ceased to pay premiums 
term insurance should be based on value of extended insurance, from expiration of paid 
insurance. Indebtedness due insurer from insured held deductible from policy providing 
for paid-up insurance in order to keep other policies extending insurance in force. Com- 
monwealth Life Ins. Co. v. Leete. (Ky.) 

367(1)—As respects term insurance, forfeiture date for nonpayment of premium held not 
deferred after reinstatement of life policy and expiration of extension agreements. Ex- 
tension in life policy of time for electing nonforfeiture options held applicable to socalled 
option by which cash surrender value was automatically applied to purchase of extended 
insurance, Term insurance under automatic nonforfeiture provision, designated option, held 
deferred to extended date of premiums under life policy extending time for electing 
options. Burns v. Bankers Life Co. (U. S.) 


XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid or 
Forfeit Policy. 

§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 

371—As respects forfeiture, good faith of insurer is required. American Nat. Ins. Co. v. 
Bailey. (Tex.) ‘ SRE PRE Ker mt 

371—Insured excluded from claiming’ disability insurance by provisions of policy held not en- 
ae set up estoppel against insurance company. Barnes v. AStna Life Ins. Co. et 
al. ex.) 

371—Waiver of legal right under insurance contract requires consideration or estoppel. Colum- 
bian National Life Ins. Co. v. Morey et al. oo 

§ 372. WHAT CONDITIONS MAY BE WAIVED. 

—— in policy made for benefit of insurer may be waived by it. Webster v. Telle. 

rk. 

372—Provision for suspension of policy for default in paying premium may be waived by 

agreement or conduct of insurer. tna Ins. Co. of Hartford, Conn. v. Daggett & Yancey. 
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372—Provision of automobile collision policy for consent to transfer of title to property insured 
may be waived. Serbinoff v. Wolverine Mutual Motor Ins. Co. (Mich.) 
372—Vacancy clause in fire policy may be waived or suspended by insurer. Assurance Co, ~. 
America et al v. Continental Sav. & Bldg. Ass’n. et al. (Tex.) 
§ 373. LIABILITY OF INSURER TO ESTO Tak BY ACTS, CONDUCT oR 
TEMENTS OF OFFICERS OR AGENT 
a In general. 
373(1)—Insurance company, may not assert forfeiture of policy against insured, misled by 
agent’s conduct. Glens Falls Ins. Co. v. Elliott. (Ky.) 
§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL, 
1). In general. 


( 
375(1)—Insured, in action on fire policy to establish estoppel, could not show declaration of 
insurer’s agent made prior to completion of contract. National Union Fire Ins. Co. v. 
Pool (Tex.) 
(2). Nature of agency. 
375(2)—Managing agent has authority to employ agents, to waive policy conditions and estop 
company by acts within scope of his authority. Inter-Southern Life Ins. Co. v. Holz- 
hauer (Ark. 
375(2)—That parties requesting soliciting agent to transfer automobile collision policy when 
plaintiff purchased truck and agent said he would not constitute waiver of insurer’s right 
to have provision regarding transfer complied with. Serbinoff v. Wolverine Mutual 
Motor Ins. Co. (Mich.) 
375(2)—-Insurance company was bound by conduct of agent who solicited insurance counter- 
signed and delivered policy, and collected premium. Browning v. Springfield Fire & 
Marine Ins. Co. (Mo.) 
alah Pg mi, agent held without authority to waive provision of policy requiring monthly 
checking by Finance company of wholesale obligations. Penn National Hardware Mutual 
v. General Finance Corpn 


(U. S.) 
§ 376. EFFECT OF PROVISIONS OF ‘POLICY. 
(1). In general. 

376(1)—Policy may stipulate that insurer shall not be constructively charged with medical ex- 
aminer’s knowledge of falsity of applicant’s statements. Policy stipulation that company’s 
general agents cannot change or waive conditions or warranties is ineffective. Reliance 
Life Ins. Co. v. Sneed. (Ala.) 

376(1)—Clause in policy denying agent authority to waive provisions may itself be waived by 
person having authority to issue policy. Glens Falls Ins. Co. v. Elliott. (Ky.) 


376(1)—Nonpayment of premium held not waived by acceptance of jnsured’s note by agent 
with limited powers. Stout v. Mutual Ben. Life Ins. Co. (Mich.) 

376(1)—Where insurance agent knew true facts concerning insured’s health, and premiums 
were collected until insured’s death; provision that insured must be in good health when 


policy was delivered held waived notwithstanding pee 
any provision. American Nat. Ins. Co. v. ,Bailey. (Tex. 
376(1)—Policy held to prevent estoppel by agent’s statement, that additional insurance would 
be all right. Insurer is not ee to forfeit policy by agent’s wrongful acts contrar 
to provisions expressly limiting authority. Texas State Mut. Fire Ins. Co. v. Law. (T Tex.) 
( Conditions to which restrictions apply. 
376(2)—Clause in policy prohibiting waiver unless indorsed thereon is inapplicable to stipula- 
tions sm * giving | notice and furnishing preliminary proofs. Continental Ins. Co. v. Fort- 
ner. 
376(2)—Breach of unconditional and sole ownership warranty cannot be met by parol proof 
of agent’s knowledge of true ownership in action at law on policy providing that no agent 
can verbally waive terms thereof. Where policy provides that no agent may waive its 
terms verbally, agent’s knowledge of true ownership of property will not be held waiver 
of breach of unconditional and sole ownership warranty. Great American Ins. Co. v. 
Johnson et al. -) 
§ 377. KNOWI EDGE OR NOTICE OF LIMITATIONS. ’ : 
377—Evidence held to show that insurer had no notice that insured had been in automobile 
accident constituting waiver or estoppel. Hodges v. American National Ins. Co. (Mo.) 
(1). Necessity of knowledge of breach. : 
377(1)—Knowledge is necessary element of waiver. Serbinoff v. Wolverine Mutual Motor 
Ins. Co. (Mich.) 
(2). What constitutes knowledge or notice in general. 
377(2)—Existence of prior policy in company held insufficient notice for waiver of condition 
against prior policies, in absence of knowledge by officers. National Life & Accident 
Ins. Co. v. Weaver (Ga.) 
377(2)—Statement that insured had been operated on for tumor held not sufficient to cover 
cancer. where insured stated that tumor was innocent one. Hodges v. American National 
Ins. Co. (Mo.) 
§ 378. are sEDGE iad OR NOTICE TO OFFICERS OR AGENTS. 
(1) n_ genera 
378(1)—Applicant for insurance stating occupation as passenger and freight brakeman could 
assume classification as passenger brakeman was proper. Massachusetts Bonding & Insur- 
ance Company v. Chapman. (Ark. 
378(1)—Unconditional and sole ownership provision is waived where agent writing policy knew 
that insured’s interest was not sole and unconditional. Agent’s knowledge of insured’s 
nonpossession of iron safe and manager of keeping accounts and records waives policy pee 
visions as to such matters. Bankers Fire Ins. Co. v. Williams. (Ark. 
378(1)—Insured held entitled to recover on fire policy prohibiting other insurance, where in- 
surer’s agent knew of outstanding insurance on, property when writing policy, insured 
held entitled to recover on policy, where insurer’s agent knew of lien on property when 


eet agent from waiving 
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writing policy; whether insured orally agreed to cancel outstanding insurance when takin 
fire policy held for jury under conflicting evidence; insured under fire policy held entitled 
to recover attorney fees and damages for bad faith against lepeaeh “oasie liability 
and refusing to pay; failure of insured to recover full amount sued for under policy 
held not to prevent recovery of attorney fees and damages for bad faith. Atlantic Mut. 
Fire Ins. Co. v. Laney. (Ga.) 

378(1)—Insured’s failure to have title known by insurer’s agent when writing policy does not 
avoid policy, and is no bar to agent’s recovering premium paid for insured. Fair et al 
v. Culpepper & Son. (Ga.) 

378(1)—Notice to insurer’s medical 
as to age estopped insurer from claiming insured falsely represented age. Life and Cas- 
ualty Ins. Co. of Tennessee v. Burkett. (Ga.) 

378(1)—Insurer was chargeable with knowledge of fact known to solicitor at time of securing 
gprtionre, & automobile collision insurance. Serbinoff v. Wolverine Mutual Motor Ins. 

0. ich. Sai oo re eeetics e. : ‘ 

378(1)—Advertisement of property for sale under mortgage contrary to terms of fire policy 
held not to render policy void, in view of disclosure to insufer’s agent. Ward et al. v. 
Iowa State Ins. Co. (Mo.) 

378(1)—False statement in application as to matters contributing to death of insured will not 
void policy, where insurer knew of state of applicant’s health, Hodges v. American Na- 
tional Ins. Co. (Mo.) 

378(1)—Where agent must have known age was misstated in application and company paid at 
least two benefits, it waived misstatement of ace was ground for avoiding policy. Jennings 
v. Clover Leaf Life & Casualty Co. et al. (S. C. 

378(1)—Where life insurance agent had duty of investigating health of insured, company 
held chargeable with information acquired by agent. American Nat. Ins. Co. v. Bailey. 


(Tex. Dee ieee 
378(1)—Employment of agent only to solicit insurance, deliver policy and collect premium if 
terminated thereby and his money subsequently obtained is not that of insurer. Texas 
State Mut. Fire Ins. Co. v. Law. (Tex.) f ' 
378(1)—Insurer held estopped from asserting conveyance premises as defense in suit on fire 
policy, in view of agent’s knowledge. Republic Ins. Co. v. Hoyle et al (Tex.) 
378(1)—Insurer contracting to pay insured stipulated amount, with knowledge that she was 
—~ rere owner is legally liable for such amount. London Assurance Corp. v. Belcher et 
al. ‘ex. 
(2). Who is agent of insurer. : sf 
378(2)—Brokers held agents for clients, not for insurer in securing policies. Robertson et al 
v. Globe & Rutgers Fire Ins. Co. oe a 
(3). Nature of agency and authority of agent. ihe 
378(3)—Accident insurance company held cuargeable with knowledge of soliciting agent that 
applicant, classified as passenger brakeman, also worked as freight brakeman. Massachu- 
setts Ronding & Insurance Company v. Chapman. (Ark.) ¢ 
378(3)—Notice to locak soliciting agent, not authorized to alter contracts, held not notice to 
agent auhorized to waive provisions against prior policies. National Life & Accident 
Ins. Co. v. Weaver (Ga.) : . . 
378(3)—Fire policy will not be declared void for material misrepresentations where full 
disclosure was made to insurer’s agent. Ward et al. v. Iowa State Ins. Co. (Mo.) 
378(3)—Examining physician held agent whose knowledge of insured’s state of health is im- 
putable to insurer. Hodges v. American National Ins. C 
$§ 379. INSERTION OF FALSE ANSWERS IN A 
UNDER HIS DIRECTION. 
(1). In general. 
379(1)—Acts of insurance company’s agents in filling out application were acts of company. 
Giberson v. York County Mut. Fire Ins. Co. (Me.) 
§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
§ 382. IN GENERAL. 
382—By-law authorizing vacancy if company’s consent is indorsed on fire policy held met 
by issuance of vacancy permits. Everett v. Patrons & Farmers Mut. Fire Ins. Co. of 
Jackson County. (Mo.) 


§ 384, WAIVER IN WRITING. 

384—Vacancy clause in fire policy held waived during alterations by insurer’s issuing per- 
mits authorizing alterations without vacancy permit. Insurer, issuing permits for al- 
teration disnensing with vacancy permits, waived forfeiture for vacancy of premises 
destroved during alterations, and was estopped to rely on vacancy clause. Assurance 
Co. of America v. Continental Sav. Bldg. Ass’n. et al. (Tex,) .. 

§ 387 ——- CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 

387—In absence of express words of forfeiture in vacancy permit, no forfeiture could be de- 
clared by insurer. Everett v. Patrons & Farmers Mut. Fire Ins. Co. of Jackson 
County. (Mo.) : 


§ 388. IMPLIED WAIVER IN GENERAL. 
(1). In general. ’ 
388(1)—Insurance company leading insured to conform to policy under belief that forfeiture 
Pe be inure waives forfeiture. tna Ins. Co. of Hartford, Conn. v. Daggett 
ancey. (Ark. 


& i 
388(1)—Reinstatement cond 
Life Ins. Co. (Va.) ..... 
(2). Statements of officers and agents. 
388(2)—Agent’s statement of belief fire loss will be paid is not waiver of chattel mortgage pro- 
vision but agent’s knowledge on issuance of policy is evidence of waiver. Miller v. Eagle 
Star & British Dominions Ins Co. (S. C.) 
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(3). Acts and conduct of insurer or agents in general. \ : 
388(3)—Provision for suspension of policy for default in paying premium may be waived by 
aay or conduct of insurer. AStna Ins. Co. of Hartford, Conn. v. Daggett & Yancey 
rk. 
388(3)—Waiver of forfeiture of policy may be created by acts or declarations insufficient to 
create technical estoppel. Continental Ins. Co. v. Fortner. (U. S.) 7 
388(3)—Waiver of compliance with provisions of fire insurance policies, = be inferred from 
insurer’s conduct. New York Underwriters Fire Ins. Co. v. Malham & Co. (U. S.) .. 
(5). Guaranty and indemnity insurance. : x 
388(5)—Defense by liability insurer of action against car owner, with full reservation of 
insurer’s rights, held not waiver of defense to policy. Indemnity insurer, participating 
in action against assured, is not estopped to deny that assured’s loss was within contract, 
if it reserved that defense. Basta v. United States Fidelity & Guaranty Co. (Conn.) 
388(5)—Insurer did not+waive right to contest liability by voluntary reimbursement to agent 
of amount paid for repairs to automobile, when no claim of legal liability was made there- 
for. Serbinoff v. Wolverine Mutual Motor Ins. Co. (Mich.} : 
388(5)—Insurer, by defending action against insured held not estopped from asserting, in 
subsequent action against insurer, insured’s failure to co-operate. Rohlf v. Great Amer- 
ican Mut. Indemnity Co. et al. (Ohio 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—Issuance of fire policy ;covering lumber and acceptance of premiums with knowledge 
on part of agents of pile of ties near sawmill was waiver by insurance company of polic 
provision requiring continuous clear space near mill. Glens Falls Ins. Co. v. Elliott. (Ky. 
389(1)—Insurer, knowing through agent of existence of cause of forfeiting at inception of 
contract, is estopped to assert forfeiture by accepting — and delivering fire in- 
surance policy. Cockfield v. Firemens Ins. Co. (S. C.) 


(2). Conditions as to title. : f 

389(2)—If applicant stated automobile did not belong to him, company had no defense of 

misrepresentation, condition precedent, or warranty of title. Hubbard v. Ohio Farmers 
Ins. Co. 


§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 


390—Six years’ delay after misrepresentations concerning insured’s previous health held not 
to bar insurer’s suit for cancellation of policy, where falsity of application was not sug- 
gested. Pacific Mut. Life Ins. Co. v. Manley et al. (Ga.) .. .1065 
390—Insurer’s failure to give notice of refusal to be found by policy precluded consideration 


of issues relating to alleged misrepresentations in application. National Life & Accident 
Ins. Co. v. Taree. (Tex.) 


$ 392. aC OR RETENTION OF PREMIUMS OR ASSESS- 


qi). In general. 


392(1)—Insurance company, retaining premium with knowledge that loss occurred during de- 
fault, waived forfeiture for nonpayment of premiums when due. AStna Ins. Co. of Hart- 
ford, Conn. v. Daggett & Yancey. (Ark.) 
392(1)—Insurance company, accepting premium with knowledge of facts rendering policy void, 
is estopped to assert invalidity. Issuance of fire policy covering lumber and acceptance of 
premiums, with knowledge on part of agents of pile of ties near sawmill, was waiver by 
insurance company of policy provision requiring continuous clear space near mill. Glens 
Falls Ins. Co. v. Elliott. (Ky.) .. 
392(1)—Agent authorized to collect premiums may bind company by accepting premiums on 
lapsed policy. Insurer accepting unconditional tender of premium on lapsed policy with- 
out inquiring as to insured’s health, could not defeat liability, though insured was ill 
at time of tender. Equitable Life Assur. Soc. of the United States v. Brewer. (Ky.) . 1082 
392(1)—Generally return of premium is not essential to avoid policy from beginning, nor is re- 
tention a waiver. Insurer retaining premiums held estopped to avoid fire policy because of 
other insurance existing when policy was issued and throughout its currency. ‘Thomas v. 
American Automobile Underwriters Agency, Inc. (Mo.) a lied eh Sat ae 
392(1)—-Failure to return premium assessments on agent’s learning facts waived forfeiture 
for vacancy, and waiver could not be withdrawn by tendering return. Everett v. Pa- 
trons & Farmers Mut. Fire Ins. Co. of Jackson County. (Mo.) 
392(1)—Knowledge of agent collecting fire insurance premium without authority on oral con- 
tract made without authority cannot be imputed to insurer. Hawes v. American Cen- 
tral Ins. Co. of St. Louis. (Mo.) 
392(1)—Insurer, knowing through agent of existence of cause of forfeiture at inception of 
contract is estopped to assert forfeiture by acceptin: 
ance policy. Cockfield v. Firemens Ins. Co. (S 
392(1)—-Where insurance agent knew true facts concerning insured’s health, and premiums 
were collected until insured’s death; provision that insured must be in good health when 
policy was delivered held waived notwithstanding policy prohibited agent from waiving 
any provision. American Nat. Ins. Co. v. Bailey. (Tex.) : us ; 
392(1)—Insurer accepting premiums after disclosure of insured’s true physical condition. wa 
estopped to assert defense under clause requiring good health of insured. American 
Nat. Ins. Co. v. Wiggins et al. (Tex.) 
Demand and acceptance after injury or death of person insured. | 
392(&)—Agent’s acceptance of premiums on policy after notice of insured’s injury, held 
waiver of defense that insured be in good health. National Life & Accident Ins. Co. v. 
Valdez. (Tex.) . 
(9). Demand or acceptance on condition. 
$92(9)—-Insurer need not accept premium after expiration of period of grace but on accept- 
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ance must communicate conditions to insured, and cannot retain money and deny li- 
ability. Insurer must communicate conditions for reinstatement to insured before ac- 
cepting past-due premium, and takes risk of liability accruing before notice to insured 
by accepting premium. Receipt of premium after due held unconditional tender, until 
conditions for reinstatement were communicated or assented to by insured. Premium 
payment tendered after due and retained by insurer on condition, held binding on in- 
surer, where condition was not communicated or assented to by insured. Equitable Life 
Assur. Soc. of the United States v. Brewer (Ky.) 
(10). Retention and enforcement of note. 
392(10)—Insurer cannot keep note for fire insurance premium and claim there was no 
valid insurance contract. Hawes v. American Central Ins. Co. of St. Louis. (Mo.).. 
(11). Offer to return. 
392(11)—Insurer failing to return or tender return of assessments collected under certificate 
— not exppped to assert defense of fraudulent misrepresentation. Reéd v. Missouri Mut. 
ss’n. 0. a een eee 
392(11)—Failure to return premium assessments on agent’s learning facts waived forfeiture 
for vacancy and waiver could not be withdrawn by tendering return. Everett v. Patrons 
& Farmers Mut. Fire Ins. Co. of Jackson County. (Mo.) 
§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 
395—Insurer, basing refusal to pay life insurance on ground policy had elapsed, cannot there- 
after assert different defenses. Yates v. New England Mut. Life Ins. Co. (Neb. 
395—lInsurer’s denial of liability for failure to pay premiums is not waiver of any other de- 
fense. Callen v. Massachusetts Protective Ass’n. Inc. (U. S.) woes we 

395—Repudiating contract for nonco-operation waived right to complain of compromise verdict 
against insured, in absence, of fraudulent connivance. Indemnity Ins. Co. of North Am- 
erica v. Davis Adm’r. (Va.) 

§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

397—Causing expense in adjustment held waiver of forfeiture. tna Ins. Co. of Hartford, 
Conn. v. Daggett & Yancey. 

§ 399. PAYMENT OF LOSS. 

399—Where agent must have known age was misstated in application and company paid at least 
two benefits it waived misstatement of age as ground for avoiding policy. Jennings v. 
Clover Leaf & Casualty Co. (S. C.) 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—Policy containing one-year incontestable clause cannot be contested thereafter except on 
ground reserved in clause. Standard Life Ins. Co. v. Robbs. (Ark.) 

400—Time for contest of life policy begins to run from date of issue, in accordance with pro- 
vision of policy to that effect. Incontestable clause in life policy need not be specially 
pleaded when attached to, and made part of, petition. Yates v. New England Mut. Life 
Ins. Co. (Neb.) 

400—Period, after which policy becomes incontestable, does not stop running on beneficiary 
bringing suit; there being no issue joined until answer. Insured’s death during period when 
policy may be contested does not suspend operation of incontestability clause to authorize 
contest at any time. Policy, incontestable after year except for nonpayment of premiums 
requires insurer to take affirmative action, contesting policy during year. Defense of frau 
in answer filed more than year after issuance of policy, incontestable after one year held 
unavailable against suit, on policy, filed within year, Wolpin v. Prudential Ins. Co. of 
America. (N. Y. ; 

400—Insurer held not entitled to summary judgment in action brought more than two years 
after issuance of policy containing incontestable clause. Killian et al. v. Metropolitan 
Life Ins. Co. (N. Y.) 

400—Insurance company cannot make incontestable clause of policy more onerous than statute 
provides. Failure of insurance company to institute court proceedings within two 
years from date of policy made policy incontestable, though insured dies and payment was 
refused within two year period. Defense under provision of life policy that no obligation 
was assumed unless insured was in sound health held subject to incontestable clause. In- 
contestable clause of policy applies to any conditions which exist when policy was issued 
American Nat. Ins. Co. v. Welsh et al. (Tex.) : 

400—Incontestable provisions of policy held inapplicable to dis 
insured suffered disability before effective date of rider 
“a Cie) . : : 

400—Reservation of right to contest life policy for fraud after two years held invalid. Na- 
tional Life & Accident Ins. Co. v. Taree. (Tex.) of € 

400—Life policy held to have become effective on date of apeliention and due date, not on date 
it bore as respects contestable year. Schwartz v. Northern Life Ins. Co. (U. 

$ 402. MARINE RISKS IN GENERAL. 

402—Marine policy, covering goods in transit “until safely deposited in * * * ware- 
house at destination” covered loss in custom house, notwithstanding intended reshipment. 
Lindo v. Ocean Marine Ins. Co. Ltd. (U. S.) 


XII. Risks and Causes of Loss. 

0 eee OF PROPERTY AND TITLES. 

421—Loss within fire insurance contract must be by “hostile fire.” Fire in furnace or other 
usual place is “friendly fire’, not within insurance contract. Recovery for loss within 
fire insurance contract is not dependent on consumption or actual ignition. Damage to 
jewelry by “fire” in furnace held not covered by fire policy. Damage to jewelry by 
fire in furnace held not covered by fire policy because not within printed exceptions to 
insurer's liability; ‘‘exception.” Reliance Ins. Co. v. Naman. ) 
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421—Fire escaping into furnace compartment intended for air space only held “hostile fire,” 
allowing recovery for damage by smoke and soot. City of New York Ins. 
Gugenheim. (Tex.) 

$ 424. ACCIDENT. 

424—Where insured substituted taxicab for one insured under pe policy without giving 
notice required by agreement, policy did not cover such cab. Melconian v. American 
Employers’ Ins. Co. (Mich.) 

424—Term accidental “collision” with object as used in automobile collision licy means 
contact with some object. Automobile policy covering accidental “collision” did not cover 
damage resulting from hail. American Automobile Ins, Co. v. Baker et al. (Tex.) 

424—Jeweler’s policy, requiring sendings of jewels not personally carried to be by registered 
post, held not to cover loss during transportation by Coomes truck. Baggage truck driver, 
transporting trunk containing diamonds to depot, held not personally carrying diamonds, 
within requirement of insurance policy; “personally carried.” Neglect of insured’s agent 
to personally carry jewels as required by policy, avoided policy, without regard to insured’s 
personal blame. Requirement of jeweler’s policy for personal carriage of jewels not for- 
warded by registered post held applicable to forwarding within city. Eagle & Starr 
British Dominions Ins. Co. Ltd. v. Schliff et al. (U. S.) odd alba we 

424—Entry in rowdy fashion into clothing manufacturer’s loft by five men, who poured acid 
on garments, held “riot attending strike,” within insurance policy, notwithstanding absence 
of tumult or disturbance. Insurance Co. of North America v. Rosenberg et al. (U. S.) 

§ 425. THEFT. 

425—Policy against “theft”, robbery, and pilferage of automobile held not to cover larceny by 
conditional buyer, one of parties insured, by trick or device of worthless check. Fiske v. 
Niagara Fire Ins. Co. (Cal.) 

425—Inducing agent to part with automobile by depositing worthless check on representation 
of trying car as prospective purchaser constituted “theft” within insurance policy. Cham- 
pion v. Chicago Fire & Marine Ins. Co, ee 

425—Travelers policy covering theft of goods in custody of hotel or common carrier granting 
privilege to sell from samples, held not to cover theft of goods left in store in which in- 
sured conducted sale. Robertson et al v. Globe & Rutgers Fire Ins. Co. (N. Y.) 

425—Bank’s loss through depositor’s withdrawal after knowingly depositing forged check held 
result of statutory “larceny” within indemnity bond, not “forgery” within exception. 


Insurance Bank’s loss through depositor’s withdrawal after depositing forged check held 
not result of “delivery” of property, nor “extension of credit,” within exception of indem- 
nity bond. Trade Bank of New York v. United States Fidelity & Guaranty Co. (N. Y.) 
425—Action of bailee hiring automobile in failing to return it conetiteted “theft” within 


meaning of theft policy. Simpson v. Palmetto Fire Ins. Co. (S. C. 

425-—Provision of safe policy exempting company from liability for loss, unless both safe 
and compartment were opened with force held not applicable to burglar-proof safe. Com- 
partments. in safe, which opened and closed by opening and closing main safe doors 
held “opened by force and violence” within policy, when main doors were so opened. 
Maylon et al. v. Ocean Accident & Guarantee Corporation, Ltd. (Wash.) 

§ 427. PROXIMATE CAUSE OF LOSS. 

427—Cause nearest loss is to be considered, and distant causes are to be 
Bank of New York v. United States Fidelity & Guaranty Co. . 

(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 430. DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EMPLOYEE. 

430—Finance company, insured against loss by fraud, cannot recover for swapping of equall 
worthless obligation. Penn. National Hardware Mutual v. General Finance Corp. (U. S. 

§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 

434—Insurance policy recovering railroad cars for which insured parties were “legally liable” 
covered liability created by their contract to pay railroad company furnishing cars destroy- 
“. _— wet railroad recovered judgment. Home Ins. Co. of New York v. Moore & 

wis. (Miss. ae 

§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—Liability sustained by plaintiff using car for private purpose held not within policy 
— only use in public service. Basta v. United States Fidelity & Guaranty Co. 
Conn.) ais 

435—Liiability for injury sustained due to alleged criminal act of stretching cable across high- 
way in operating wrecking car held within liability policy. Security Underwriters, Inc. 
v. Rousch Motor Co. (Ind.) whe 

435—Insured’s wife could not recover for injuries under policy indemnifying against dam- 
ages recoverable by injured party. Ayles v. Hartford Accident & Indemnity Co. (N. Y.) 

435—Injury to person stepping into élevator shaft held not within casualty policy exclud- 
ing elevator coverage. Marcus v. United States Casualty Co. (N. Y.) ......... 

435—Automobile policy, indemnifying insured against injuries to employees “and also” in- 
juries to insured’s president, required insurer to defend president’s suit against insured. 
Utica Mutual Ins. Co. v. Glennie et al. (N. Y.) .. 

435—Automobile policy, indemnifying against loss A negligent driving, held not to cover action 
for assault by insured’s driver; automobile policy indemnifying against loss by negligent 
driving held not to cover attorney’s fees paid by insured in_defending action for assault 
by his driver. Commonwealth Casualty Co. v. Headers. (Ohio) | wale ‘ts 

435—Under indemnity policy covering injuries by truck transportation of girder, causin, 
injury, held not completed until deposited in designated place. To relieve insurer from 
liability under policy covering accidents by truck, truck must have been entirely disconnec- 
ted from delivering girder, causing injury. Injury by oe over girder unloaded from 
truck remaining ready to drag girder to designated place held within pK coors 
accidents while truck was in use. Wheeler et al. v. mdon Guarantee Accident Co. 
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435—Persons injured held not protected by liability policy, unless insured’s employee was us- 
ing automobile with insured’s permission. Liability policy held to cover use of automobile 
by one to whom delivered for use with insured’s permission, whether driven to place or 
for purpose contemplated or not. Salesman driving on personal pleasure trip automobile 
delivered to him by employer for use in latter’s business held “‘additional assured” with- 
in liability policy. Stovall v. New York Indemnity Co. (Tenn.) 

435—Liability policy, including another’s use of automobile with insured’s rmission, held 
not to cover another’s liability incurred on unauthorized joy ride. Frederiksen v. Em- 
ployers Liability Assur. Corp. Ltd., of London, England, et al. (U. S$ 

435—-Within indemnity policy of hop field operator, one employed and being transported by 
employer to field held ‘‘employee” and injured in ‘‘work necessary and incidental” to hop 
picking. Clemens Horst Co. v. Hartford Accident & Indemnity Co. 

§ 436. NEGLIGENCE OF INSURED. 

436—Generally negligence on part of insured his agents or servants, although causing loss, will 
not relieve insurer from liability. Insured parties alleged negligence in not omy rail- 
road cars to prevent fire could not relieve insurer from liability. Home Ins. Co. of New 
York v. Moore & Rawls. (Miss.) 

(D) LIFE INSURANCE. 

§ 440. TIME OF DEATH. : . 

440—Corporation insuring treasurer’s services only by life policy could collect only if he died 
while holding position with company. Under life policy insuring corporation against loss 
by treasurer’s mismanagement or misfeasance, loss could be payable at his death, though 
not then in company’s employ. Baker v. Keet-Rountree Dry Goods Co. (Mo.) ......... 

440—Evidence of insured’s absence for over seven years, without having been heard from 
by family after diligent inquiry, warranted inference that insured was dead. Knack v. Su- 
preme Council of Royal Arcanum. (N. Y.) : 

§ 441. DEATH WHILE ENGAGED IN UNAUTHORIZED OCCUPATION. } 

441—Policy provision that insurer shall not be liable for death of insured while engaged in 
‘specified occupation does not apply unless insured was engaged therein as a business. 
Schwartz v. Northern Life Ins. bo. CU... Si) 

§ 443. DEATH IN VIOLATION OF LAW. ne ‘ ; : 

443—No recovery could be had on policy precluding liability for death resulting from insured’s 
unlawful act, where insured was slain after unlawfully pointing pistol at slayer. Provision 
relieving insurer from liability for death by insured’s unlawful act must be reasonably 
construed. North Carolina Mut. Life Ins. Co. v. Evans. (Ga.) 

§ 444. SUICIDE. 

§ 445. —— IN GENERAL. 

(3). Effect of incontestable clause. 

445(3)—-Suicide within year of issuance of policy, excepted as risk assumed, but not from 
incontestable clause, held no defense where not interposed within year after date of 
policy. Standard Life Ins. Co. v. Robbs. (Ark.) 

445(3)—Insurer, failing to contest life policy for more than eight years after “date of is- 
sue’ cannot thereafter make defense of suicide. Yates v. New England Mut. Life 
Ins. Co. (Nebr.) 

445(3)—Incontestable clause in life policy held inapplicable as to defense under suicide clause. 
Wright v. Philadelphia Life Ins. Co. of Philadelphia. (U. S.) 

§ 447. PROXIMATE CAUSE OF DEATH. 

447—Insurer, not liable under policy for death in commission of unlawful act, is not absolved 
from liability unless death is reasonable consequence of unlawful act. North Carolina Mut. 
Life Ins. Co. v. Evans. (Ga.) 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 449. WHAT CONSTITUTES ACCIDENT IN GENERAL. 

449—Hemorrhage caused by picking scar tissue in nose held result of “‘accident’’ within ac- 


cident insurance policy. Schwartz v. Commercial Travelers’ Mut. Ass’n of America. 
(N. Y. 


449—“‘Accident,” within accident policy is unexpected happening from unknown cause with- 
out agent’s design. National Life Ins. Co. v. Patrick. (Ohio. ) 
$ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
(1). In general. 
451(1)—Insurer cannot escape liability under accident policy for injury from hazard express- 


ly insured against by exceptions and ambiguous provisions. Great American Casualty 
Co. v. Williams. (Ark.) 


451(1)—Insured directing servants when struck by automobile in public highway cannot re- 
cover under accident policy excluding injuries while working in public highway. Con- 
tinental Life Ins. Co. v. Turnbough. (Miss.) 

451(1)—Accident policy proviso that injuries require surgical attendance every week held 
not to defeat recovery for amputation of frozen fingers. National Life Ins. Co. v. Pat- 
rick. (Ohio) 

451(1)—Automobile passenger, injured by gravel thrown by passing automobile while assisting 
in changing tire, held engaged in “repairing or adjusting automobile,” within accident 
policy. Kennedy v. Maryland Casualty Co. of Baltimore, Md. SOR: Sk More ick 

451(1)—Automobile passenger, injured by gravel thrown by passing automobile, while assist- 
ing in changing tire, held engaged in “repairing or adjusting automobile” within accident 
policy. Kennedy v. Maryland Casualty Co. (U. S.) a , 

§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 

452—-Hotel elevator held not “conveyance provided by a common carrier’ within accident 
policy. Ogburn v. Travelers Ins. Co. (Cal.) 

§ 453. RISKS OF OCCUPATION OR EMPLOYMENT. 

453—Injury from falling of hammer from machine on foot of insured repairing machine held 
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caused by “contract with and while operati: 
American Casualty Co. v. Williams. (Ark.) 780 
§ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 
455—Freezing of fingers while unloading coal during blizzard held “accidental” within acci- 
dent policy. National Life Ins. Co. v. Patrick. (Ohio).... 
455—To recover benefits under policy insuring against disability from injury by accidental 
means, means must be accidental. Benefits may be recovered under accident policy, 
where infection was accidental, and not merely unexpected result of insured’s voluntary 
act. Proof of injury through external, violent means, not intentionally inflicted supports 
recovery under policy unless resulting from insured’s voluntary act. McFarland v. 
Massachusetts Bonding & Ins. Co. (Tenn.) : 
455—Death from unforeseen, involuntary and unintentional act of means is “‘death resulting 
from accidental means’, International Travelers Ass’n v. Bettis. (Tex.) .... ; 
455—Insured’s death by rupture of blood vessel while driving automobile from woods back 
into road held not accidental, but result of voluntary overexertion. Lyon v. Travelers 
Protective Ass’n. (U. S.) 
§ 463. FIGHTING OR PROVOKING ASSAULT. . 2 bs 
463—Exemption from accident insurance policy of injury to insured while engaged in fighting 
held to refer to nonfatal injuries only. Davis v. Massachusetts Protective Ass’n. (Ky.) 617 
$ 464. INTENTIONAL INJURIES. Loe d 2 
464—Where killing of insured by beneficiary was intentional and not justified, it was “‘acci- 
dental” within accident policy. Mutual ‘Een. Health & Accident Ins. Co. v. Tilley. (Ark.) 158 
464—Insurer may specifically provide against liability in event injury is caused by International 
act. Davis v. Massachusetts Protective Ass’n. (Ky.) 617 
§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. . 
466—Beneficiaries could recover under accident policy, where evidence showed casualty caus- 
ing injuries which could have caused death, though insured might have been suffering 
from aneurism; whether insured died from aneurism or injury in automobile accident 
held for jury. Order of United Commercial Travelers of America v, Etchen. (Ohio). .1016 
466—Disease, aggravated by, or aggravating effects of, and actively contributing to, disability 
or death caused by, accident, precludes recovery on accident licy. Physician’s testimony 
that cancer, contributed to insured’s death precluded finding that death was due entirely to 
accidental means. Cretney v. Woodmen Accident Co. (Wisc.) 640 
§ 467. LIMITATIONS AS TO TIME OF DEATH OR 
ACCIDENT. 
467—Insurer is not liable under accident policy requiring total and continuous disability, 
where insured continued to work nearly seven months after accident with knowledge of 
injury. Penquite v. General Accident, Fire & Life Assur. Corp. Ltd. (Kan.) 
467—Injuries held not to have totally and continuously disabled insured from date of accident 
= continuing to date of death, McDaniel v. Business Men’s Assur. Co. of America. 
(Mo.) ; 
467—Disability, before issuing policy held not within policy payable only on disability after 
making payments for one year; under policy payable only for disability occurring after 
making payments for one year, evidence showing disability for three years before issuance 
held demurrable. Clardy v. Grand Lodge of Oklahoma A. O. U. W. (Okla.) 
XIII. Extent of Loss and Liability of Insurer. 
{A) MARINE INSURANCE. 


§ 473. VALUE OF SUBJECT-MATTER. 

§ 474. IN GENERAL. 

474—In cases. of general average contributions by cargoes, as of partial losses of valued car- 
goes, insured is co-insurer if value increases, and recovers proportion of agreed value 
which loss bears to sound value. Gulf Refining Co. v. Atlantic Mut. Ins. Co. (U. S.)..1133 

§ 475. VALUED POLICIES. 

475—Insurance “on liens P. P. I. and F. I. A.” held valued insurance concluding insurers as 
as to damages payable on loss of vessel. Wendell P. Colton & Co. v. New York & 
Cuba Mail S. S. Co. et al (U. S.) 

475—In cases of general average contributions by cargoes, as of partial losses of valued car- 
goes, insured is co-insurer if value increases, and recovers proportion of agreed value 
which loss bears to sound value. Agreed value of cargo does not merely limit recovery, 
but assures underwriter against increases in value. Agreed value of insured cargo is 
not mutual estoppel of parties to go outside such value. Rule for reckoning partial loss- 
es of cargoes applies to general average contributions. Whether insured is coinsurer to 
extent that sound value exceeds agreed value cannot be decided on assumption of univer- 
sity of custom of paying only proportion which general average contr 
agreed value. Gulf Refining Co. v. Atlantic Mut. Ins. Co. (U. S.) 

‘B) INSTRANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. 

493—Generally injury to foundation is not considered in determining question of total loss 
unless it is specifically mentioned in policy as being insured. Everett v. Patrons & 
Farmers Mut. Fire Ins. Co. of Jackson County 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 499. IN GENERAL. 

499—Contract of fire insurance requires insurer to “indemnify” insured if property is burned. 
Measure of recovery for fire insurance loss should be actual value of property, consider- 
ing ase and condition; ‘factual cash value.” Lee v. Providence Washington Ins. C 

ont. bi ; ; 

§ 50n VALUED POLICIES. 

—s of proverty insured is fixed by value stated in fire policy. Avery v. Mechanics’ 
ns. Co. (Mo. 
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500—Insurer, accepting insured’s valuation of dwelling without investigation, cannot there- 


after plead that there was a fraudulent overvaluation. United States Fire Ins. C 
Sullivan. (U. 


$§ 501. INSURA 

501—Ljimitation of fire insurance to three-fourths of loss is valid, in absence of contrary 
statute. Fire insurance contract, made with and delivered to insured’s broker in New 
York held New York contract not void because limiting insurance to three-fourths of 
loss. Coffin v. London & Edinburgh Ins. Co. 

$ 504. EFFECT OF OTHER INSURANCE. i 

504—Wind and hail policy provision for pro rata payments by coinsurers held inapplicable, 
where hail insurance was written by only one insurer. Detroit Fire & Marine Ins. Co. v. 
Harkey. (Tex.) 

§ 505. DUTIES OF INSURED AFTER LOSS. 

505—Insured, receiving information that stolen automobile was in foreign state, held not re- 
quired to pursue it after date for payment under theft policy had arrived. Sawyer v. 
National Fire Ins. Co. (S. D.) ab 

505—In suit on policy insuring goods in dwelling house it was immaterial whether goods re- 
mained in building after fire. Westchester Fire Ins. Co. v. Dixon. (Tex.) 

505—Under fire insurance policy provision requiring insured to protect ——— and separate 
damaged from undamaged property, insured cannot recover in absence of waiver, where he 
sells property before insurer had opportunity to appraise damage. New York Underwriters 
Fire Ins. Co. v. Malham & Co. CU. Ss.) 

(C} GUARANTY AND INDEMNITY INSURANCE. 

§ 512. LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 

512—Loss for which indemnity company is absolutely liable is such as it would have to pay 
assured if conditions of policy were met. Guerin v. Indemnity Ins. Co. of North Amer- 
ica. (Conn.) ‘ . : 

512—Policy indemnifying against liability for personal injuries held one of indemnity against 
liability; hence insurer was subject to garnishment on final judgment against insured, 
Ne ye by insured. Drumm v. Ft. Dearborn Casualty Underwriters of Chicago, 

$12—Whether insurance contract is indemnity contract against actual loss, or against liability 
for loss, depends on intention of parties. Contract indemnifying against loss, with con- 
dition that insured should notify company of accident, and not voluntarily assume right, 


122 


648 


held policy of indemnity against liability, Slavens v. Standard Accident Ins. Co. (U. S.)1153 


§ 513. EXPENDITURES. St - ‘ " 

513—Liability under indemnity policy, permitting insured to provide immediate surgical aid, 
is limited to reasonable period for notice of accident and further period which insurer 
might reasonably require to take action. Taylor v. Federal Surety Co. (Ky.) 

§ 514. DAMAGES INCURRED OR PAID. . 

$14—Mistake of insurer against liability as to liability of insured’s co-defendant held not 
bad faith in refusal to settle to maximum liability. Mendota Electric Co. v. New York 
Indemnity Co. (Minn.) 

514—One injuried in automobile accident, after recovering judgment against insured in action 
not defended by insurer, could garnish insurer under liability policy, and recover judgment 
against insured. Policy indemnifying insured against “loss” from injuries by automobile 
and limiting insurer’s liability to loss effectually paid by assured held not mere contract 
of reimbursement but liability contract. Person’s financial worth is value of property less 
liabilities; ‘‘loss’’ being decreased in resources of increase of liabilities. Automobile acci- 
dent policy will not be construed to_limit insurer’s liability to reimbursing insured for 
money paid in discharging liability. Provision of automobile accident policy requiring no- 
tice of claims and insurer’s agreement to defend suit indicates policy of indemnity 
yO liability, not merely against damages. Goerss v. Indemnity Company of America 

514—Liability is imposed by law under automobile liability policy when judgment against in- 
sured becomes final by expiration of time for appeal; ‘‘Liability imposed by law.” Judg- 
ment on verdict of jury taken on inquest is final judgment as respects insurance. In- 
surer held not released of liability under automobile liability policy because primary 
action resulted at_inquest before judge and jury. Weiss v. New Jersey Fidelity & 
Cae ASE TMS: MS Is ee hs te eons Pies oe 

514—Employers liability insurer held not liable for more than amount of policy on ground 
of negligence in failing to settle for less. Best Bldg. Co. Inc. v. Employers Liability 
Assurance Corporation, Ltd. et al (N. Y.) ... ne oe pan its ; ; 

514—Hospital and medical expenses for eight weeks held not covered by indemnity policy 
covering, so incurred at time of injury. Ayles v. Hartford Accident & Indemnity 

‘0. , ee 

514—-Motor bus company held entitled to recover amount of judgments against it from its 
liability insurer, notwithstanding other claims growing out of same accident had not 
— — to judgment. Long Island Coach Co. v. Hartford Accident & Indemnity 
me Kee. Zs : 


514—Insured’s cause of 


v. Davis Adm’r. 4 

§ 514%. DEFENSE O 

5141%4—Liability policy is avoided by insured’s refusal to give information for defense by 
absenting himself, or by making deliberate misstatements with collusion with injured 
person. That insured and persons injured in his car were friends held not to prevent 
recovery on liability policy, where there was no bad faith or collusion. Non-prejudicial 
refusal of insured under liability policy to execute pleadings does not warrant insurer’s 
repudiation under policy. Refusal of insured under liability policy to execute affidavit 
of defense in trespass action stating automobile trip in which injuries occurred was for 
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pleasure only held not to warrant insurer’s repudiation of obligation. Conroy v. Com- 
mercial Casualty Co. (Pa.) 
(D) LIFE INSURANCE. 
$§ 515. AMOUNT PAYABLE ON DEATH. ae : 
515—“Broncho-Pneumonia” held “pulmonary disease” within life policy limiting recovery in 
case of death from pulmonary disease within twelve months; “inflamation,” ‘Disease’. 
Southern Life & Health Ins. Co. v. Drake. (Ala.) : 
515—Under pees providing only partial liability if insured died from pulmonary disease or 
chronic bronchitis, beneficiary was entitled to full recovery where insured died from 


broncho-pneumonia; “‘pneumonia.” Southern Life & Health Ins. Co. v. Drake. (Ala.) 468 


§ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 

516—Disability clause, providing for waiver of premiums and payment of tenth of face of 
policy on each anniversary during insured’s lifetime, held not to require payment on 
anniversary after insured’s death. Disability benefit held not apportionable on_insured’s 
death before policy anniversary on which otherwise payable. Peek et al. v. New York Life 
Ins. Co. (Iowa) 39 

§ 517. AMOUNT OF INCONTESTIBLE OR PAID UP POLICY. 

517—Insurer held justified by statute and policy in reducing sum payable to amount purchas- 
able by premium rf at correct age of insured misstating age in application. Incon- 
testable clause held not waiver of right to complain of misstatement of insured’s age, in 
te) of condition limiting recovery in such case. Sipp v. Philadelphia Life Ins. 

a. 


(E) ACCIDENT AND HEALTH INSURANCE. 


§ 524. TOTAL DISABILITY. a See 

524—Insured who became blind and totally disabled held entitled to disability Pe ments and to 
exemption from liability for premiums under life policy. Intersouthern Life Ins. Co. v. 
Hughes Committee. (Ky. : ste . 

524—Insured’s loss of use of both hands entitled him to total disability under disability policy 
though able to conduct business for profit. Loss of use of hands is “total” within disability 
policy, oe no practical use can be made of them. Berset v. New York Life Ins. Co. 
(Minn. 

$ 525. CONFINEMENT TO HOUSE OR BED UNDER CARE OF PHYSICIAN. 

525—Sick benefit policy held only to require insured to have been confined to house on a sub- 
stantial sense. Going to doctor’s office held not being visited by him within sick benefit 
policy. Lusk v. Commonwealth Casualty Co. (Mo.) 

§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. . ie tiara eal 

527—Number of members of association in good standing determines association’s liability 
under unconditional obligation to pay 50 cents for each member for loss of eye. Members 
right to recover for loss of eye held not affected by fact that association took in members 
exmepted from assessment for loss of eye. Expression “‘permanent disability as cused in 
in mutual insurance certificate, held to mean loss of eye. Stephenville Mut. Life Ins. 
Ass’n. et al. v. Gant. (Tex.) me? 

527—Total destruction of sight of one eye held to entitle insured to recover under policy, 
notwithstanding provision requiring removal of eyeball was not complied with. Covington 
et ai. v. Sextet Local Mut. Aid Ass’n. et al. (Tex.) 

§ 528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 

528—Beneficiary could not recover for assured’s death, where assured performed regular du- 
ties after accident and was not “continuously disabled” within accident policy. Coburn 
v. Maryland Casualty Co. (Ky.) 

§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 

530—Insured recovering weekly indemnity for total disability under accident policy could 
not recover indemnity for time spent in hospital under another provision under terms 
of policy. Great American Casualty Co. v. Williams. (Ark.) . Bix ~ es 

530—Recovery for injuries sustained in being shot in scuffle when attacked held not limited b: 
policy provision as being “intentional injury by another.” Jennings v. Clover Leaf Life é 
Casualty Co. et al. (S. C.) 

$ 531. CLASSIFICATION OF RISK. 

531—Insured, employed in supervisory capacity held not to have “changed occupation” to 
common laborer by assisting in putting out fire. Casual act of insured employed in super- 
visory capacity in assisting in putting out fire held not to constitute “change of occupation” 
reducing indemnity. Insured classified as ‘assistant technologist’ and “‘oil well broker” 
“changed occupation” on becoming department head of oil company, holding “supervisory 
position.” Provision of policy for reduction of indemnity on change to more hazardous 
occupation held inapplicable, where insured’s occupation was not classified. Insured’s 
change of occupation from that of “assistant technologist” and “‘oil well broker” to super- 
intendent over production department of oil company held not change to more hazardous 
occupation. Elkins v. Aitna Life Ins. Co. of Hartford, Conn. (Tex.) 


XIV. Notice and Proof of Loss. 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536—Reasonable condition in life policy requiring proof of death is enforceable unless ex- 
presslv or imnliediv waived. Schell v. Metropolitan Life Ins. Co. (Mo 

§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. ‘ Bed 

537—Ininred nerson’s compliance with condition of automobile indemnity policy requiring 
prompt notice and information held sufficient, entitling him to sue thereon. Slavens v. 
Styndard Accident Ins. Co. (U. S.) 

537—Proof of loss presented to insurer by mortgagee, equaled presentment by mortgagors. 
Dean v. Englebrecht et al (Wash.) 
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$ 539. TIME FOR NOTICE AND PROOF. 
(1). In general. 

539(1)—Requirement of fire policy that proofs of loss be furnished within 60 days after loss 
did not provide unreasonably short period. Staples v. Continental Ins. Co. (Ky.) 

539(1)—Accident policy requiring proof of continued disability within reasonable time, as con- 
dition precedent to recovery, is not void. Accident re requiring, claiming compensa- 
tion for disability, to furnish insurer reasonable proof of continuance of disability, is not 
unreasonable. Southern Surety Co. v. Aronson. (Tex.) 

539 (1)—Notice of injury within 91 days was required, where health and accident policy, re- 
quiring notice with 20 days, extended limitations to minimum period allowed. Business 
Men’s Ass’n of America v. Arrington. (Tex.) 

$39(1)—Provision requiring proof of loss to be made within _90 days is valid, and compliance 


therewith is condition precedent to recovery on policy. Callen v. Massachusetts Protective 
Ass’n. Inc. (U. S. 


) 
(3). “Immediate” notice. 

539(3)—Insured, running automobile into ditch and seriously injuring plaintiff, should be 
iven immediate written notice to insurer under automobile liability policy. Weiss v. 

‘ew Jersey Fidelity & Plate Glass Ins. Co. (N. 

539(3)—Automobile indemnity policy, conditioned on assured giving “immediate” notice ¢ 
claim, required notice within reasonable time under circumstances. Heller v. Standar 
Accident Ins. Co. (Ohio) 

539(3)—Imn liability seals providing insured shall give immediate notice of accident term 
“immediate notice’? means within reasonable time. General Acc. Fire & Life Assur. Corp. 
Ltd., v. Butler’s Ice Cream Factory, Inc., et al. (Tex.) 

(5). Effect of failure or delay. 

539(5)—Failure of insurer to receive notice of accident causing injury, not required as condi- 
tion to recovery, will not permit recovery, unless injurious to insurer. Caldwell v. 
Life & Casualty Ins. Co. of Tennessee, (Ga.) 

539(5)—Terms of life insurance policy requiring proof of death held not to provide for for- 
feiture on failure of proof, but merely for deferring payment. Schell v. Metropolitan 
Life Ins. Co. (Mo.) 

539(5)—Failure to file proof of loss within required time held not to forfeit insured’s right 
to recover on fire policy, in absence of by-law provision for forfeiture. Everett v. Pa- 
trons & Farmers Mut. Fire Ins. Co. of Jackson County. (Mo.) 

539(5)—Insurer, reserving rights, held not liable under automobile liability policy to in- 
sured or injured party, if insured failed to one immediate notice of injury. eiss v. 
New Jersey Fidelity & Plate Glass Ins. Co. (N. Y. 

539(5)—Insured not forwarding summons to automobile liability insurer for five months, held 
not entitled to recover amount of judgment and attorneys’ fees paid. Condition of auto- 
mobile liability policy for immediate notice of accident or claim and immediate forwarding 
of summons is of essence. Heller v. Standard Accident Ins. Co. (Ohio) 

539(5)—Failure of insured to file proof of loss within time held to prevent recovery not- 
ene siege company’s arrangements for taking insured’s position. Caracuzzo v. Orient 
ns. Co ix 

539(5)—Insured filing proof of loss in 130 days under accident policy providing peest should 

e filed within 91 days, could not recover. Southern Surety Co. v. Aronson. ( Tex.) 
539(5)—Failure to prove loss does not bar recovery, but is condition precedent, waived if 
not pleaded. Westchester Fire Ins. Co. v. Dixon et al (Tex.) 

539(5)—L ability insurer, not notified of action against insured, held entitled to defend on 
merits suit by injured person who recovered default judgment. Merriman v. Mary- 
land Casualty Co. (Wash.) 

539 (6) nf s _Zucupes, for failure ~ delay. ss ‘4 

39 (6)—Delay in notifying insurer under automobile indemnity policy of suit against insured 
held not excusable for lack of knowledge if insured fails to use due digue. Heller 
v. Standard Accident Ins. Co. (Ohio) 

539(6)—That insured was confined to bed for 5 weeks by injuries held to excuse making of 


ne anes report for first 30 days. Jennings v. Clover Leaf Life & Casualty Co. 
et a 


( 

§ 540. SUFFICIENCY OF NOTICE. 

540--Substantial compliance with life and accident insurance policy pepeiiiens eee 
notices is sufficient. Jennings v. Clover Leaf Life & Casualty Co. et al. ( ay 

§ 542. ida oe pe PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 

n genera 

542(1)—Formal proof of loss as contradistinguished from “‘notice” of loss held required only 
» nee, of — loss, and not total loss. Continental Ins. Co. of New York v. Nabors et 
a Tex 

§ $43. PROOFS OF DEATH OR INJURY TO INSURED. 

$43——Submitting ae of loss on another policy covering same loss, substantially conforming 
to requirements of proofs on policy sued on, held sufficient. Caldwell v. Life & Casual- 
ty Ins. Co. of Tennessee. (Ga.) 

543—No formality is required in furnishing “proof of death” of insured unless policy so 
reauires. Schell vy. Metropolitan Life Le Co. (Mo.) 

$43—Policy stipulating that proof of insured’s caeh and permanent disability ‘should be 

“satisfactory” held not to give insurer exclusive right to determine sufficiency of proof. 

State Life Ins. Co. v. Atkins (Tex 

§ 545. VERIFICATION OF STATEMENT OF PROOFS. 

545—Univerified document held not sufficient as proof of fire loss. Orr et al v. National Fire 

' a. Co. D.) 
547%. 


$47%—Provision requiring insured to exhibit remains of property, specifying no time, held to 
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require reasonable time for inspection; period of over 30 days before disposition of 
property held not unreasonable time for inspection -required by fire policy. Siegel v. 
ns. Co. of North America. > aes 

$# 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 

550—Insured held not estopped by proofs of loss showing breach of warranty of ownership 
where facts explained to adjuster. False statements in proofs of loss estop insured only 
when insurer acts to its injury. First Nat. Bank of Wagener, S. C. v. Glens Falls 
Ins. Co. of Glens Falls, N. Y. (U. S.) 

§ 551. DEFECTS ANIL) AMENDMENTS. 

551—To avoid liability policy, insured’s departure from terms of contract as by defective no- 
tice must be prejudicial. Conroy v. Commercial Casualty Co. 

§ 552. MISSTATEMENTS OR OMISSIONS. . 

552—Physician’s failure to answer, in proof of death, whether he considered insured good 
risk at issuance of policy, held not equivalent to statement that he did not think insured 
was in good health. Old American Ins. Co. v. Hartsell. (Ark.) 

552—Failure of proof of loss to disclose equitable interest of another does not in and of itself 
avoid policy. Failure of proof of loss to disclose equitable interest known to insurer did 
not preclude recovery. National Union Fire Ins. Co. v. Mulholland et al. (Ohio) ... 

552—That insured originally described trip during which accident occurred as ore of pleas- 
ure, whereas trip was also taken to demonstrate car, held not to. avoid responsibility -of 
insurer on oo eee Liability policy is not avoided by mistake in insured’s ver- 
sion of accident. onroy v. Commercial sualty Co. (Pa.) 

$ 553. FRAUD OR FALSE SWEARING. 

(1). In general. 5 

553(1)—Untrue statement to avoid policy must be knowingly and intentionally made to de- 
fraud insurer. Pedrotti et al v. American Nat. Fire Ins. Co. (Cal). .... 

553(1)—Where court found fire loss to be $21,000, amount of $24,423.20 stated in proofs of 
loss did not warrant assumption that insured’s affidavit was willfully false. New York 
Underwriters Fire Ins. Co. v. Malham & Co. (U. S.) ........ 

§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 

AND OBJECTIONS. 

555. IN GENERAL. i ; 

555—Burglary policy provisions for proofs of loss being for company’s benefit may be waived 
by it. Brooks vy. Fidelity & Deposit Co. of Maryland. (S 

555—Formal proof of loss under fire policy may be waived. Conti 
v. Nabors. (Tex.) 

§ 556. POWERS OF OFFICERS OR AGENTS. 

In general. ae) 4 es 

556(1)—Agent may not waive conditions of policy requiring proof of loss, except in writing. 
Ceracuase v. Urremt Ina Oe GED os veces i : 

556(1)—Agent of insurer authorized to issue policies and his employee and _ adjuster could 
waive formal proof of loss required by theft policy covering automobile. Sawyer v. 
National Fire Ins. Co. (S. D.) 

Powers of adjusters. 


382 


(2). iad 
556(2)—Adjuster’s waiver of proof of loss by promising payment held apparently 4 


scope of authority to adjust loss. tna Ins. Co. v. Waters et al. (Ga.) : 
556(2)—Agent of insurer authorized to issue policies and his employee and adjuster could 
waive formal proof of loss required by theft policy covering automobile. Sawyer v. 
National Fire Ins. Co. (S. D.) 
§ 557. EXPRESS WAIVER. ‘ 
557—Waiver of written notice of hail loss did not excuse insured from making proof of loss, 
where no steps were taken toward adjustment. Browning v. Springfield Fire & Marine 
Ins. Co. of Springfield, Mass. (Mo.) 
§ 558. IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 
558(1)—Insurer under group policy waived due proof of continuance of insured’s disability 
Z = —— examined by insurer’s own physician. Hardie v. Metropolitan Life 
ns. 0. (Mo.) 


r ! i yolicy, defending action agairist insured, held not 
to have waived reservation of right to disclaim liability for insured failure to give notice. 
Insured’s consent to insurer’s defending litigation and reserving right to repudiate lia- 
bility under automobile liability policy may be expressed or inferred. Weiss v. New 
Jersey Fidelity & Plate Glass Ins. Co, (N. mek: ; ia 

558(1)—Insurance company held not estopped from asserting insured’s failure to file proof o 
loss, by understanding of insured’s attorney as to taking of insured’s deposition. Cara- 
cuzzo v. Orient Ins. Co. (R. I.) 


(2). Statements and acts of officers and agents. 
558(2)—Waiver of proof of death of insured may be implied by words or conduct of insurer’s 
officers or agents. Schell v. Metropolitan Life Ins. Co. (Mo.) * 
558(2)—Provision in automobile theft policy as to proofs of loss may he waived by acts 
of insurer or its agents. Sawyer v. National Fire Ins. Co. (S. D.) 
(4). Failure to furnish blanks. 
558(4)—Insurer held not estopped from asserting that proof of loss was not furnished in time 


by refusal to accept delayed proof after failing to provide forms. Southern Surety Co. 
v. Aronson. (Tex. 


(6). Recognition of liability. 
558(6)—-Insufficiency of notice of injfiry required by accident policy held not defense, where 
insurer by authorized agent offered to pay loss; insurer’s offer to pay all or part of 
loss on accident policy amounts to waiver of notice of injury. Penquite v. General Ac- 
cident, Fire & Life Assur. Corp. Ltd. (Kan.) 
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$ S59—DENIAL OF LIABILITY. 
1). Insurance of property. 

$59(1)—Insurer, declining to settle because proof of loss was not furnished, did not waive 
proof of loss. Fidelity Phenix Ins. Co. of New York v. Vincent. ; 

559(1)—Insurance company, denying liability within time for presenting proof of loss waives 
proof of loss. Staples v. Continental Ins. Co, iy.) 

559(1)—Insured’s furnishing proofs of loss by fire held waived where, prior to loss, insurer 
had notified insured that it would not pay losses. Orr et al v. National Fire Ins. Co. 


Ss. y 

$59(1)—Insurer denying liability before lapse of period for furnishing proof of loss is pre- 
cluded from asserting failure to timely file such proof. Insurer’s denial of liability held 
waiver of condition requiring proofs of loss. Continental Ins. Co. v. Fortner (U. 5.) .. 

(2). Life and accident insurance. 

559(2)—Proof of death held not required where insurer did deny liability under pay. with- 
in time for making proof. Mutual Ben. Health & Accident Co. v. Tilley (Ark). = 

559(2)—Disability insurer’s denial of liability waives proof of loss. Hardie v. Metropolitan 
Life Ins. Co. (Mo.) 

559(2)—Insurer’s rejection of claim on industrial life policy, subsequently retracted, held not 
- — policy requirement of proofs of death. Giaimo v. Metropolitan Life Ins. Co. 


§ 560 “arn 70 OBJECT OR TO STATE GROUND OF OBJECTION. 
i n general. 
560(1)—Insurance company which failed to object when notice of loss was received, and 
which was not prejudiced, could not avoid policy for delay in giving notice. Alexander 
et al. v. Home Ins. . (&. D.) 
561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 
561—Proof of death under accident policy held waived, where insurer, receiving notice of 
death, made effort to settle claims by paying sick benefits. Pacific Mut. Life Ins. Co. 
v. Cash. (Ky.) 
561—Proof of loss as condition precedent to action on fire policy held not waived, where ac- 
tion was instituted on day nonwaiver agreement was signed. Fidelity Phenix Ins. Co. 
of New York v. Vincent. (Ky.) . 
561—Instrer’s attempt to adjust loss held waiver of insured’s failure to give notice required by 
accident policy. Jennings v. Clover Leaf Life & Casualty co. et al. (S. C.) 
561—Actual knowledge of insurer’s adjuster, imputed to insurer, of total loss, rendered formal 
proof of loss unnecessary. Continental Ins. Co. of New York v. Nabors et al. (Tex.) .. 
562 PAYMENT OF LOSS. ; F : 
562—Indemnity insurance company by appearing and settling suit against insured waived 
lack of notice of accident. Taylor v. Federal Surety Co. (Ky.) 
XV. Adiustment of Loss. 
§ 567. Te OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA- 


567—-Provision of fire policy for appraisal of loss in case of disagreement pre-supposes actual, 
a fide disagreement. Insurance Co. of North America et al. v. Baker. (Colo.) ... 

567—Policy containing statutory provisions for board of appraisal is voluntary contract. In- 
surer’s denial of liability does not deprive insured of right to arbitration as to amount 
of loss. Itasca Paper Co. v. Niagara Fire Ins. Co. (Mimnn.) 

§ 571. APPOINTMENT OF UMPIRE. ; j 

571—Order appointing umpire pursuant to insured’s application ample notice to insurer that 
after 15 days held valid. Power of municipal judge to appoint umpire to assist in ap- 
praisal held not exhausted by appointment subsequently resigned. Cady Land Co. v. 
Philadelphia Fire & Marine Ins. Co. (Wisc.) . ... 

§ 572. PROCEEDINGS ON APPRAISAL OR ARBITRATION. 

$72—Duties of board of appraisers in standard fire policy are in nature of common-law ar- 
bitration; board of appraisers in standard form fire policy must determine coverage 
when necessary to determine loss. Board of appraisers in standard fire policy cannot 
determine general question of liability. Itasca Paper Co. v. Niagara Fire Ins. Co. 


(1). Form, requisites, and validity of award in general. 
574(1)—Court, to prevent manifest injustice, may consider method by which insurance ap- 
praisers reached decision, though appraisement was fair on face. Lee v. Providence 
Washington Ins. Co. (Mont.) 
(3). Partiality or other misconduct of arbitrators or appraisers. 
574(3)—Equity will look into, and, if necessary set aside, decision of insurance appraisers, 
where proceedings were not honestly and fairly conducted. Action of the insurance ap- 
praisers, in deducting 10 per cent. from value of building destroyed, for ‘commercial 
depreciation” after deducting 22.44 per cent. for depreciation, held arbitrary and as 
matter of law wrongful. Lee v. Providence Washington Ins. Co. (Mont.) ae ‘ 
574(3)—Insured’s appraiser held not disqualified by refusal to act with insurer’s appraiser 
and umpire appointed pursuant to insurer’s request. Cady Land Co. v. Philadelphia Fire 
& Marine Ins. Co. (Wisc.) 
(5). Effect of award in general. 
$74(5)—Determination of board of appraisers in standard fire policy is conclusive only in 
relation to determination of loss. Insurer after award by board of appraisers may li- 
tigate question of coverage to determine liability. Itasca Paper Co. v. Niagara Fire 
Ins. Co. (Minn.) 
(7). Actions to set aside award. 
574(7)—Court, if justified in setting aside award of insurance appraisers, may determine 
amount of damages sustained and render judgment therefor. Insured’s complaint, ‘al- 
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leging appraisers were guilty of “arbitrary” action in fixing depreciation without know- 
ledge or information of subject held to state cause of action; ‘“‘misconduct’’; ‘“mal- 
feasance;” “‘misfeasance.” In insured’s action to set aside appraisers award, copy of 
award, with statement explaining method of reaching result, given plaintiff’s appraiser 
for plaintiff by appraiser and umpire, held admissible. Lee v. Providence Washington 
Ins. Co. (Mont.) 

574(7)—Issue_ as to fraud or gross mistake in award by appraisers not pleaded by answer 
held not involved. Cady Land Co. v. eee Fire & Marine Ins. Co. (Wisc.).. 

§ 575. FAILURE OF APPRAISAL OR ARBITRATION. 

575—Umpire's qualified concurrence in appraiser’s estimate held ‘“‘not finding that sound value 
of insured property was inventory value. Where through parties’ mutual fault, or without 
either’s fault, appraisal fails, and new —- is impossible, ene on fire insurance 
policy must be based on independent evidence; where through mut fault, or without 
either party’s fault, appraisal fails, and new appraisal is impossible, insurer’s option to 
take ore at —— value or to replace is not available. Siegel v. Ins, Co. of North 
America. - > 

§ 576. wee — WAIVER AS TO ADJUSTMENT OR ARBITRATION. 

(1). In general. 

576(1)—Adijuster’s statement that fire loss was nominal and other conduct held to indicate un- 
justifiable —s to create disagreement not contemplated by provision for appraisal. In- 
surance Co. of North America et al, v. Baker. (Colo.) esees 

576(1)—Insurer may waive policy requirement of appraisal of fire loss. Insurer’s demand 
for the holding of examination of insured held not waiver of its right to appraisal of fire 
loss. Ferrari v. Northwestern Nat. Ins. Co. (N. Y.) 

(2). By denial of liability. ; 

576(2)—Insurer’s denial of fire loss constitutes waiver of appraisement clause. Insurance Co. 
of North America et al. v. Baker. (Colo.) 

§ 579. SETTLEMENT BETWEEN PARTIES. s , 

579—Beneficiary’s acceptance, within first two insurance years, of amount of premiums id 
on theory of insured’s suicide, held to discharge insurer’s liability. Woodbery v. New 
Life Ins. Co. (N. Y.) 5 

579—Insurance company’s delay in payment of loss released insured from agreement to settle 
made contingent on immediate payment. Avery v. Mechanics’ Ins. Co. (Mo.) 

579—Beneficiary accepting compromise on disputed claim under policy, cannot thereafter re- 
cover balance until renouncing .compromise and tendering consideration received. Pelletier 
v. Phoenix Mutual Life Ins. Co. (R. I.) 

XVI. Right to Proceeds. 


$ 581. PON one ee TO OR FOR BENEFIT OF MORTGAGEE OF PROPERTY 


581—Mortgagee agreeing to insured’s applying amount of policy on new residence waived right 
to collect proceeds against insured relying on agreement. Mortgagee consenting to in- 
sured’s constructing new residence could not recover insurance to protect itself against 
liens on new residence paid for by insured. ory to insurance against mortgagee con- 
senting to insured‘s constructing new residence held unaffected by fact that new residence 
was cheaper than old. Business Men’s Assur. Co. of America v. Burks. (Ark.) .... ... 

$81—Holder of insured’s mortgage notes had superior claim to proceeds of fire insurance poli- 
cies under loss payable clauses. That Directors’ resolution authorizing loan to corporation 
was not entered on minutes held immaterial on question of mortgages s superior claim to 
proceeds of fire insurance policies. Liverpool an mdon and Globe Ins. Co. Ltd., et al. 
v. Aleman Planting & Mfg. Co. et al. (La.) .... : . pot 

581—Under fire policy payable to mortgagee “as its interest might appear’, mortgagee’s in- 
terest was indebtedness which mortgagor owed according to note and mortgage. Norwich 
Union Fire Ins. Soc., Ltd., v. Citizens’ Building & Loan Ass’n. (Tex.) 

$ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY 

INSURED. > . abate 

582—Excess of maritime lien insurance over liens taken out by receiver in violation of or- 

der held not to inure to benefit of lien claimants. Wendell P. Colton & Co. v. New 
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558 


264 
345 
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- S.) 
$ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRE- 
SENTATIVES OR ESTATE. i 
(2). Policy payable to relative or person equitably entitled. 
583(2)—Where life insurer paid insurance to insured’s separated wife in good faith under 
facility of payment clause, insured’s administrator cannot recover. Payment of life 
insurance in good faith to relative or connection by marriage under facility of payment 
clause should be upheld unless it works unjustly upon equitable claimant. Jones’ Adm’r. 
v. Prudential Ins. Co. of America. (Ky.) 
583(2)—Under facility of payment clause insurer held under no greater obligation to pay 
insured’s administratrix, named as beneficiary, than person incurring expenses for in- 
sured. Person furnishing insured board and iodging held possible beneficiary of indus- 
trial life policy. Person furnishing insured board and lodging held entitled to proceeds 


of industrial life policy as against insured’s administratrix. Ellis v. Metropolitan Life 
ns. Co. (Mo.) 


Tns 

$83(2)—Insurer may be ane 
where a*ent misled another to his injury. Co. 

§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 

5. SR: “ta te ae pte! PERSONS DESIGNATED IN GENERAL. 

. In general. 

585(1)—Affidavit of death and indebtedness warranted insurer in paying life policy to ex- 

tent of indebtedness to heneficiarv bank. Shelby et al. v. Union Life Ins. Co. (Ark.).. 
(4). Policy payable to wife and children. 
585(4)—Under life policy providing that in event of death of beneficiary proceeds went to 
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beneficiary’s brothers and sisters, childsen of beneficiary had no right to proceeds, Sher- 


wood v. New York Life Ins. Co. et al. (La.) 

§ 586. VESTED INTEREST OF BENEFICIARY. ’ : 

586—Insured’s wife, wnonteleey in paw. containing no right to change beneficiary, acquired 
as interest in policy free from claims of husband’s creditors. In re Hayes’ Will 2 
(N. Y.) a 

586—Where insured_reserved right to change beneficiary in policy, beneficiary had no vested 
right therein. Cummings v. Conn. General Life Ins. Co. (Vt.) 295 
587. —— CHANGE OF BENEFICIARY. | ; ’ 

587—Assured, having designated beneficiary with insurable interest, cannot change beneficiary 
without consent, unless policy clause permits. Stringfellow et al. v. Alexander et al. ‘i 
(Fla.) . : s 

587—Rights of wife as beneficiary of husband’s policies containing no right to change bene- 

ficiary could not be impaired except by wife’s act. In re Hayes’ Will. (N. Y.) | 268 

587—Insured’s request for change of beneficiaries, delivered to insurer, held operative, not- 
withstanding insurer's failure to make required indorsements, Hall et al. v. Prudential 
Ins. Co. et al. (N. Y.) 

$ 588. SURRENDER OF POLICY AND ISSUE OF NEW POLICY. r 

588—Insured’s request for new policy payable to his estate, for indorsement on birth of 
expected grandchild, held to give grandchild no interest in insurance. Hall et al. v. 
Prudential Ins. Co. et al. ( 

§ 590. -——-RIGHTS OF CRED 

590—Corporation held not entitled to interest on premiums paid for policy on treasurer’s life 
from time of payment, in absence of book entries charging him therewith or demand 
therefor. Baker v. Keet-Rountree Dry Goods Co. (Mo.) 

590—Corporation had lien on proceeds of policy insuring treasurer for premiums paid, though 
not mentioned in policy. Baker v. Keet Rountree Dry Goods Co. (Mo.) . we 

590—-Law authorizing seizure of certain property and “other evidences of debt” limits seiz- 
ure to evidences of debt of like kind and character. Insured’s opinion to take surren- 
der value of policy is not “evidence of debt,’’ within law authorizing attachment until 
option is exercised. Insurance policy with cash surrender value held subject to attach- 
ment. Industrial Loan & Investment Co. v. Missouri State Life Ins. Co. (Mo.) 

590—Insured’s wife, beneficiary in aw containing no right to change beneficiary, acquired 
vested interest in policy free from claims of husband’s creditors. In re Hayes’ Will. 


913 


590—Statute making insurance for wife inure to benefit of husband’s creditors as respects 
annual premiums in excess of $500 applies, whether wife or husband effects insurance. 
Statute making insurance purchased with annual premiums in excess of $500 out of 
husband’s estate inure to husband’s creditors held not impliedly repealed by statute 
relating to insurance for person other than insured. Chatham Phenix Nat. Bank & Trust 
Co. v. Crosney. (N. Y.) 

590—Creditors have no rights in proceeds insolvent’s life policy beyond insurance purchased 
with premuims withdrawn from estate after insolvency. Where insolvent assigned life 
policy to secure debt in excess of cash surrender value, insurance money _on excess of 
secured debt held payable to insured’s wife. White v. Pacific Mutual Life Ins. Co. 


591—Policy payable to corporation ‘‘creditor’” as its interest may appear “balance if any” to 
insured or his executors, insured against loss of definitely ascertainable amount due 
corporation from insured; ‘“‘debtor’’ Life policy payable to corporation ‘“‘as its interest 
may appear, balance if any” to insured’s executor, held to contemplate interest capable 
of exact computation. Policy on corporation treasurer’s life held to insure corporation 
against definite loss through his mismanagement or misfeasance, as well as loss of ser- 
vices. Baker v. Keet-Rountree Dry Goods Co. (Mo.) 

591—Policy payable to corporation as interest may appear, balance if any to insured’s bene- 
ficiaries, contemplated ascertainment of balance by adjustment between beneficiaries. Un- 
der policy payable to corporation as interest appears, balance to insured’s representatives, 
interest as beneficiary is necessary to warrant payment to company. Corporation held 
not entitled to proceeds of policy on life of its treasurer payable to corporation as its in- 
terest appears, balance if any to insured’s beneficiaries, but only to amount of advance- 
ments. Baker v. Keet-Rountree Dry Goods Co. (Mo.) .. ia 

591.—Proceeds of life policy taken out by persons associated in business, and made payable to 
survivors on due proot of interest, held not contract of indemnity payable to deceased’s 
estate. Trustees in bankruptcy of survivors held entitled to proceeds of life policy taken 
out by three persoris payable to survivors. International Life Ins. Co. v. Carroll et al. 

' (U 

591%4—Act subrogating injured person to assured’s rights under indemnity policy gives in- 
jured person no greater rights than assured had. Guerin v. Indemnity Ins. Co. of 
North America. (Conn.) wus 

591%—Unsatisfied execution, returned in County of insured’s domicile, held to prima facie 
establish insured’s financial irresponsibility under automobile liability policy; “‘insolvency”’. 
Statute providing for suit by injured party against insurer, where execution is. returned 
unsatisfied rendered nugatory provision in automobile policy limiting action to recove 
to money paid by insured. Weiss v. New Jersey Fidelity & Plate Glass Ins. Co. (N. Y. 

591%4—Injured person has no better or other rights under casualty insurance policy than 
insured. Marcus v. United States Casualty Co. (N 

591%—Person injured by insured has no greater rights against insurance com 
insured himself had. Rohlf v. Great American Mut. Indemnity Co. et al. (Ohio) .. 

591%4—Plaintiff, having judgment against insolvent insured. for injuries. from automobile, 
could sue insurer directly under terms of policy. Eagle Indemnity Co. v. Diehl. (U. S.)1026 
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5914%—Injured person’s compliance with condition of automobile indemnity policy requiring 
prompt notice and information held sufficient, entitling him to sue thereon. Slavens v. 
waa: Dee Tae 6S Oi Bae ioe adn vsicatd eave CR a a a UP ee 
59114—Automobile liability insurance held to inure to beriefit of injured person who could sue 
thereon after judgment against insured. Indemnity Ins. Co. of North America v. Davis 
BE COI, 288.6 oan Dee Oe RdA oo lx DARGA UEEM OEE AOD Cas Ol tun es eae 
591¥%—Automobile policy provision that no action shall lie against company until insured’s 
liability has been determined held valid. Morgan v. Hunt et al. (Wisc.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 
§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 
595—Umpire’s qualified concurrence in appraiser’s estimate held “not finding that sound value 
of insured property was inventory value”. Where through parties’ mutual fault, or 
without either’s fault, appraisal fails, and new appraisal is impossible, recovery on fire 
insurance policy must be based on independent oldeine; where through mutual fault, or 
without either party’s fault, appraisal fails, and new appraisal is impossible, insurer’s 
option to take property at appraised value or to replace is not available. Seigel v. Ins. 
Re RR a reer errs Se Sth lk Ce 
§ 598. INTEREST ON AMOUNT LOSS. 
598—Insured is entitled to interest from date of fire, where there is total loss, and insurer 
denies liability. Great American Ins. Co. v. D. W. Ray & Son. (Tex.) .............. 
598—Judgment in suit on fire policy properly bore interest from May 1 following February 
in which proof of loss was made. London Assurance Corp. v. Belcher et al. (Tex.) 
598—Insurer’s plea to suit on fire policy setting up failure to file proofs of loss in time, held 
plea in bar, and computation of interest from date of plea was proper. Continental 
Ins. Co. of New York v. Nabors et al. (Tex.) fed 
598—Interest on loss held properly completed from date copy of appraisal was received by in- 
surer’s adjusted agent. Cady Land Co. v. Philadelphia Fire & Marine Ins. Co. (Wisc.) 
§ 601. RECOVERY OF PAYMENT. . 
601—Loss paid applicant stating occupation as freight and passenger brakeman, for accident 
sustained as freight brakeman, as proof showed, held not recoverable by insurance com- 
pany claiming mistake. Massachusetts Bonding & Insurance Company v. Chapman. (Ark.) 
601—Insurer was under an obligation to resist fire insurance claim in order to save harm- 


352 


361 
599 


602 
142 


156 


less railroad causing fire. Iowa State Ins. Co. v. Missouri Southern R. Co. (Mo.)....1117 


§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 
602—In suit to cancel life insurance policy for $1,000 in which defendant filed cross- com- 
laint, $200 attorney’s fees to defendant’s attorney held not excessive. Old Colony Life 
ns. Co. v. Fetzer. (Ark.) es Ra Sah WG é ala an ieee 
602—-Statute imposing penalty on insurer not promptly paying loss held applicable to company 
controlled under subsequent statute (Crawford & Moses’ Dig. § 6155; Acts 1925, p. 390 § 
34.3 Gael Aapesieen ee Ga Ci Bees: CD i eens san hea bh indsevencesckecneneanee 
602—Insured held entitled to recover on fire policy prohibiting other insurance, where insur- 
er’s agent knew of outstanding insurance on property when writing policy; insured held 
entitled to recover on policy, where insurer’s agent knew of lien on property when writ- 
ing policy; whether insured orally agreed to cancel outstanding insurance when taking fire 
policy held for jury under conflicting evidence; insured under fire policy held entitled to 
recover attorney fees and damages for bad faith against insurer denying liability and re- 
fusing to pay; failure of insured to recover full amount sued for under fire policy held 
not to prevent recovery of attorney fees and damages for bad faith. Atlantic Mut. 
Fire Ins. Co. v. Laney. MD << udu kw oalels emahewcawitewe tie dmaies th  bilelak daar eee 
602—Where insurer did not act in. bad faith in contesting claim, insured could not recover 
amount, including attorney fees exceeding amount recoverable all under policy. Continental 
Life Ins. Co. v. Wells. (Ga.) bat tele sis Sale ‘ 
602—Penalties under Georgia law for refusal to pay does not apply to fire insurance con- 
tract made in New York. Coffin v. London & Edinburgh Ins. Co. (Ga.) .......... 
602—Insurer’s liability for attorney’s fees and damages cannot accrue until lapse of 60 days 
from demand made, when right to demand existed. Demand at time of filing proof of 
loss when policy became payable held made when right to demand existed, sufficient to 
permit recovery of penalty. American Nat. Ins. Co. v. Brantley (Ga.) ; 
602—Imposition of penalty and attorneys’ fees held not error in action on fire policy by 
insured’s mortgage creditor. Capital Building & Loan Ass’n v. Northern Ins. Co. of 
-) 


defense was that plaintiff assigning proceeds was not real party in interest. Penalty 
may be inflicted only where insurance company’s refusal to pay policy was willful and 
without reasonable cause. Keeley v. Indemnity Co. of America. (Mo.) 
602—$350 attorney’s fee for suing on life policy held excessive by $50 under evidence. Am- 
erican Nat. Ins. Co. v. Bailey. (Tex.) : Sea eed emcees Rig aarct aan 
602—Statute authorizing recovery of attorney’s fees from insurance companies does not con- 
template contingent fee nor fee for more than one attorney or firm. Judgment for $5,000 
attorney’s fees against life insurance company in suit on $10,000 policy held grossly ex- 
cessive. Southland Life Ins. Co. v. Norton. (Tex.) ....... ay atk a eh 
602—Attorney’s fees and penalty held properly allowed under amended petition filed more 
than 30 days after demand for payment. National Life & Accident Ins. Co. v. Taree. 
CHAS? 3:63 nbtacees eba k eae ue wade baeeees 1s opie ded wig atahee aille'a ih aga Maul eeaciew Sn Ata 
602—One suing on policy of mutual benefit association and by-laws made part thereof held 
not entitled to recover statutory penalty for failure to pay claim. Covington et al. v. 
Senset: Tent Ale. Aas ae © CHORE) ci sicie cade erigecuth ci aiwceyanneesns eameaens 
602—In suits on fire insurance policies, commenced in state court and removed to federal court, 
attorney’s fees provided by state statute where. insurer does not pay loss within time 
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qocited ani be taxed as costs. New York Underwriters Fire Ins. Co. v. Malham & 

‘0. ah 

602—Statutory penalty held not recoverable by insured for fire insurer’s withholding insurance 
ne - notices of assessment liens*from government. Hill v. Firemen’s Ins. Co. et al. 
(U. S. 

602—Insurer, reasonably disputing right of insured to olicy, held not 
—s to penalty of state law. Kennedy v. Maryland Casualty Co. of Tiliiters, Md. 
(v. 3.) ‘ 

602—-Insurer, reasonably disputing right of insured to recover under accident policy, held 
not subject to penalty of state law. Kennedy v. Maryland Casualty Co. (U. S.) 

$- 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Plaintiff claiming release interposed as defense in action on life policies, was pro- 
cured by fraudulent representation that it was receipt, could avoid release at law by 
roof of facts claimed. Defendant pleading release as new matter had burden of establish- 
ing defense. Facts held to show plaintiff was not induced to execute release of claims on 
life policies by fraud, but established accord and satisfaction. Telford v. Metropolitan 
Life Ins. Co. (N. Y.) Le A 

603—Assured, authorized to accept ordinary bills of lading, but prohibited from releasing 
carriers’ liability, could accept bills containing stipulations otherwise avoiding policy. In- 
sured, prohibited from releasing carrier, but authorized to accept ordinary bills of lading, 
declaring greater value than bill, but less than loss, could not recover loss. Maxwell 
Textile Co. Inc. v. Globe & Rutgers Fire Ins. Co. (N. Y. . . 

603—Assured, prohibited from releasing carrier, but authorized to accept ordinary bills of 
lading, declaring greater value than bill, but less than loss, could not recover loss. Max- 
well Textile Co. Inc. v. Globe & Rutgers Fire Ins. Co. (N. Y.) : 

603—Return or tender of payment for release of liability under life policy obtained by duress 
is not prerequisite to maintaining action thereon; in action on life policy, offering in 
pleadings to credit on judgment payment for release obtained by duress is sufficient. Pec- 
inosky v. Oklahoma Aid Ass’n. (Okla.) z 

603—Release or settlement of disputed claim is bar to action thereon when, not rescinded. 
lease procured by fraud is voidable, but not void. Pelletier v. Phoenix Mutual Life Ins. 
oe 

§ 605. E 

§ 606. —— ON PAYMENT OF LOSS 

(1). In general. 

006(1)—-Fire policies held not in themselves to entitle insurer to subrogation to rights of pro- 
perty owner against water company, where water company was not party. Fire Insurer 
is not entitled to subrogation to claim of property owner against water company. based on 
water company’s breach of franchise contract. William Burford & Co. et al v. Glasgow 
Water Co. (Ky.) oy, 

606(1)—Insurer paying fire claim became subrogated to rights of insured against railroad 
causing fire, and had recourse against railroad either by subrogation or under written as- 
signment. Iowa State Ins. Co. v. Missouri Southern R. Co. (Mo.) 

606(1)—Insurer, paying property loss, held subrogated to insured’s right against wrongdoer, 
irrespective of policy, but right was defeated when wrongdoer, without knowledge of insur- 
er’s claim, paid loss. Where wrongdoer paid loss to insured without knowledge of insurer’s 
prior payment incurrer was equitably entitled to recover money paid insured in action for 
eee ~ and received. Metropolitan Casualty Ins. Co. of New York v. Badler. 

606(1)—Insurer cannot maintain action against one causing loss for amount paid insured, 
after judgment has been rendered against defendant for insured for total amount of loss 
less insurance received. Insurer paying loss is subrogated to rights of insured. Insurer 
paying entire loss becomes party in interest, and may bring action against person causing 
loss. If insurer pays portion of loss, right of action against person causing loss remains in 
insured for entire loss; insured being trustee for insurer to extent of loss paid. Firemans 
Ins. Co. v. Bremner. (U. S.) ... f 

(2). Subrogation to rights of mortgagee. 

606(2)—Insurer paying insured’s mortgage creditor full amount of mortgage debt may have 
assignment of note and all rights under mortgage. Insurer paying insured’s mortgage 
creditor amount of loss may be subrogated to creditor’s rights. Insurer paying loss to 
insured’s mortgagee is not subrogated to mortgagee’s right to force adjudicatee in fore- 
closure proceedings to accept title. Capital Building & Loan Ass’n v. Northern Ins. Co. 
of New York. (La.) 

606(2)—Insurer’s assignee held not entitled to subrogation to rights of mortgagee paid loss 
as her interest appeared, though insurer claimed nonliability to mortgagors. Dean v. 
Englebrecht et al (Wash) 

§ 607. ——-UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607—-Insurer paying fire loss under policy possibly void because of nonoccupancy, was not 
“volunteer” not entitled to recover as assignee from railroad. Insurer paying fire claim 
became subrogated to rights of insured against railroad causing fire, and had recourse 
against railroad either by subrogation or under written assignment. Iowa State Ins. 
Co. v. Missouri Southern R. Co. (Mo.) 

XVIII. Actions on Policies. 

§ 608. NATURE AND FORM OF REMEDY. 

608—Court erred in trying suit on fire policy issued by mistake in name of corporation not 
owner of property insured, as action at law. Insured erroneously named in policy can 
sue at law thereon only if he appears as person intended to be insured. Great American 
Ins. Co. v. Johnson et al. (U. S.) 

608—Action for death against automobile liability insurer held on contract and subject to 
defenses against insured. Indemnity Ins. Co. of North America v. Davis Adm’r. (Va.) 
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§ 612. CONDITIONS PRECEDENT IN GENERAL. 


(2). Notice and proot of loss. 
612(2)—-Action on policy providing proof of loss is condition precedent thereto, brought be- 
fore furnishing such proof, should be dismissed without prejudice. Fidelity Phenix 
Ine. Co 08. 2tew Yeeivs Vise: tee. 2668 rk eee eee es 
612(2)—Filing of proofs of death held condition precedent to recovery on life insurance pol- 
icy. Policy provision making filing of proofs of death condition precedent to recovery 

is valid. Cirrincioni v. Metropolitan Life Ins. Co. (N. Y.) ...... 
612(2)—Filing proofs of death held condition precedent to recover on life 
v. Metropolitan Life Ins. Co. (N. Y.) Se areiach ip Chik oan MERE raat eae es 
612(2)—Filing of proofs of death held condition precedent to recovery on industrial life 
insurance policy. Giaimo v. Metropolitan Life Ins. Co. (N. Y.) ....... oe sa 
612(2)—Recovery on fire policy held not allowable, where policy provided notice as condition 
recedent and there was no evidence of notice nor of waiver. Automobile Ins. Co. v. 
PUGUOR CRI, mo oc cnc rvs cs cine: tins.5's nea Sena enema WEN SES EER SEr ks Cree anaes 
612(2)—Failure to prove loss does not bar recovery, but is condition precedent, waived if not 
pleaded. Westchester Fire Ins. Co. v. Dixon et al (Tex.) ...........:eeseeeeeceeene 
612(2)—Provision requirigg proof of loss to be made within 90 days, and compliance thereby 


is er uy gate to recovery on policy. Callen v. Massachusetts Protective Ass’n. 
Inc. (U. 


. Submission to appraisal and arbitration. , 

612(3)—Failure of insured to demand appraisal held not to prevent recovery on fire policy 
where insured claimed total loss. Avery v. Mechanics’ Ins. Co. (Mo.) 

§ 615 IN GENERAL. 

615—Insured’s failure to protect property from damage after fire merely suspends recovery, 
and, if not pleaded, is waived. Westchester Fire Ins. Co. v. Dixon et al (Tex.) 
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§ 617. JURISDICTION. 


617—Suits between same parties on $2,000 and $3,000 insurance policies could not be re- 
moved since jurisdiction is determined by amount involved in particular case. Joinder of 
causes of action cannot be compelled by defendant to make cause removable. Suitor 
should have right to choose forum, and, if in doing so he makes use of legal rights he 


cannot be said to have fraudulently invoked jurisdiction. Waltman v. Union Central Life 
Ins. Co. (U. S&S.) 


617—Value of object sought by insurer’s bill to cancel policies is amount in controversy, rel- 
ative to federal jurisdiction. Bill to cancel life and accident policies held not to show 
federal jurisdiction by allegation that matter in controversy exceeds $3,000. Maximum 
contingent liability under life policies sought, relative to federal jurisdiction. It being 
impossible to say that object sought by bill to cancel life policies has no pecuniary value, 
or cannot be shown by experts to exceed $3,000, court must, on motion to dismiss, ac- 
cept allegation that it does exceed it. Allegation that object sought by bill exceeds 
$3,000 held statement of fact sufficient to show federal court jurisdictional minimum. 
Mutual Jife Ins. Co. v. Thompson et al (U. S.) 


DUSK eC oR Re ap oere Leena te abeote 1 
§ 618. VENUE 


618—Foreign insurance company may be sued on fire policy in county wherein loss occurs, 
irrespective of validity of statute authorizing action in county where there is property of, 
or debts to, company’s agency. Bankers Fire Ins. Co. v. Williams. (Ark.) 

§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 

§ 621 —— TIME BEFORE ACTION CAN BE MAINTAINED. 

621—Actions on injury and death claims against indemnity insurer, before judgment against 


wrongdoer, held premature. Damiano et al. v. Damiano et al (N. 
$ 622. 


J.) 
TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(4). Circumstance excusing compliance with provisions. 
622(4)—Provision of benefit certificate requiring suit within six months after disallowance 
of claim held unenforceable against beneficiary mentally incompetent during period of 





§ 623. 





WAIVER OF LIMITATION. 
(1). In general. 
623(1)—Action on theft policy providing claim became actionable 60 days after proof of 
loss, brought some 6 months after insurer’s agents waived proof of loss, held not pre- 
mature. Sawyer v. National Fire Ins. Co. (S. D.) 
(4). Denial of liability. : : 
623(4)—Action on fire policy within 60 days after filing proof of loss claimed by insurer to 


be ineffective held not premature. Niagara Fire Ins. Co. v. Waters. (Okla.) 
$ 624. PARTIES. 


(1). Parties plaintiff in general. 
624(1)—Owner of fee subject to mortgage and 99-year lease held party to contract of fire 
insurance, and entitled to recover thereon. Insurer’s cannot complain that owner of 


fee was joined as plaintiff in recovery with mortgagee and trustee. Hartford Fire Ins. 
Co. v. Morris. (U. S.) 


(2). Persons to whom policy is payable. 
624(2)—Insured paying premium on fire policy, not making loss payable to mortgage 
which he purchased insured bus, held entitled to sue thereon in h 
v. American Automobile Underwriters’ Agency, Inc. (Mo.) ................-.00000: 
624(2)—Insured assigning proceeds from policies and giving assignee power of attorney 
to collect held entitled to sue as “real party in interest.” Assignment of proceeds of 
policies and power of attorney given assignee to collect should be construed together in 


determining whether assignor was real party in interest. Keeley v. Indemnity Co. of 
America. (Mo.) . 


(4). Assigmees. et 
624(4)—Assignment of insurance policy, consented to by insurer effectuates new contract, 


227 


1 e, from 
is own name. Thomas 





10 


548 


limitation. Order of United Commercial Travelers of America v. Etchen. (Ohio) ....1016 
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on which assignee may sue in own name. That assignee may not be entitled to entire 
— does not affect right to sue on policy. American Nat. Ins. Co. v. Brantley 
a. 
(5). Necessary and qeeper parties. 
624(5)—Where insured claimed his release of accident insurer was given on insurer’s agree- 
ment to pay his debt to third persons, such persons held necessary parties to insured’s 
action on Relic . Southern Surety Co. v. Solomon. (Tex.) 393 
§ 625. PROCESS. ‘ 
§ 627 —— AGAINST FOREIGN INSURANCE COMPANIES. 
(1). In general. 
627(1)—Order of publication of summons on foreign insurance corporation held insufficient, for 


failure of complaint and moving papers, to disclose res within state. Hennenlotter v. Stur- 
haba et al. 


(2). 
627(2)—Service of state insurance superintendent as process agent of foreign corporation not 
then doing business in state, held void. Hennenlotter v. Sturhahn et al. (N. Y.) 
§ 628. DECLARATION, COMPLAINT, OR PETITION. 
§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—Petition on life policy held not demurrable on ground that no copy of application 
for insurance and answers of insured to medical examiner was attached; petition on 
life policy held not demurrable on ground that notice to produce failed to describe with 
sufficient definiteness receipts connected with policy; overruling of motion to dismiss notice 
to produce because notice was contained in petition on life policy held proper. Life and 
Casualty Ins. Co. of Tennessee v. Burkett. (Ga.) ohne 
629(1)—Petition alleging execution of fire policy, property ownership damage, and liability 
held insufficient against general demurrer. Automobile Ins..Co. v. Bridges. (Tex.) .... 363 
629(1)—Allezation of complaint against automobile indemnity company relative to whether 
Judgment against automobile driver was rendered after trial of issue held sufficient as 
agaist demurrer. Slavens v. Standard Accident Ins. Co. (U 
(2). Making and terms of contract. “ 
629(2)—Court would not hold petition subject to general demurrer for failure to allege 
provision of fire policy with reference to furnishing proofs of loss. Sufficiency of pleading 
could not be tested by reference to terms of policy in evidence. Automobile Ins. Co. v. 
Bridges. (Tex.) 
§ 631. SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 
DOCUMENTS. i: 
631—Petition on lite policy held not demurrable on ground that no copy of application 
for insurance and answers on insured to medical examiner was attached; petition on 
life policy held not demurrable on ground that notice to produce failed to describe with 
sufficient definiteness receipts connected with policy; overruling of motion to dismiss _no- 
tice to produce because notice was contained in petition on life policy held proper. Life 
and Casualty Ins. Co. of Tennessee v. Burkett. (Ga.) 
631—Ancontestable clause in life policy need not be specially pleaded when attached to, and 
made a part of, petition. Yates v. New England Mut. Life Ins. Co, (Neb.) se 
631—Terms of policy do not become part of pleading by general reference without bein 
attached as exhibit. Automobile Ins. Co. v. Bridges. (Tex.) 
§ 633. TITLE OR INTEREST OF INSURED. | : ‘Ae 4 
633—If petition contains averments from which ownership at time policy issued or at time 
of fire or insurable interest at either time can reasonably be inferred, it is not subject to 
general demurrer for not alleging ownership or insurable interest. Petition held to 
permit inference of ownership and that policy was in force at time of fire, so as not to 
be subject to general demurrer. Automobile Ins. Co. v. Bridges. (Tex.) 
634. —-—-PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 
634(1)—Plaintiff, suing on policy, need allege performance of conditions precedent only; 
nromicorv warranties and conditions subsequent are matters of defense to be pleaded by 
defendant in suit on policy. North Carolina Mut. Life Ins. Co. v. White. (Okla.) 
(-). Conditions as to notice and proof of loss. 
634(2)—Insured, suing on fire policy making proof of loss conditions precedent to action, 
must plead that he furnished proof of loss. Ineffective pleading of iron safe and in- 
ventory clause as defense held not waiver of proof of loss provision as condition prece- 
dent to action. Fidelity Phenix Ins. Co. of New York v. Vincent. (Ky.) 
634(2)—Petition in action on life policy held not to show that notice of death was given as 
soon as “reasonably possible’. Callen v. Massachusetts Protective Ass’n. Inc. (U. S.) 
§ 635. - LOSS AND CAUSE THEREOF. 
635—Petition to recover for disability from fall under contract insuring plaintiff’s life, but 
not providing indemnity against accident, failed to state case. Abercrombie v. A&tna 
Life Ins. Co. et al. (Ga.) 
635—Complaint in action under accident insurance policy held demurrable in not showing 


that insured’s injury came within provisions of policy. Continental Life Ins. Co. v. 
Archibald. (Ind.) ? 


635—Petition alleging that insured incurred expenses for surgical attention immediately af- 
ter accident held sufficient in suit on indemnity policy permitting assured to provide 
such immediate surgical relief as is imperative. Taylor v. Federal Surety Co. (Ky.) 1032 
635—Failure of petition of plaintiff claiming total destruction of insured property to allege 
value thereof held not fatal in action on fire policy. Allegation in petition on fire policy 
that property was total loss is equivalent to allegation that there was a loss to the extent 
of the policy. Avery v. Mechanics’ Ins. Co. (Mo.) ..- ; 345 
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635—Bill under accident policy for injury to eyes by conococci germis, alleging violent ex- 
ternal infection without knowledge, sufficiently alleged injury by external, violent, and 
accidental means, without stating time and place of injury. McFarland v. Massachu- 
setts Bonding & Ins. Co. (Tenn.) 

§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 

(1). In general. 

640(1)—Insurer’s defense of accord and satisfaction, by returnin 
clause, held sufficient. Woodbery v. New York Life Ins. Co. 

640(1)—Allegation by insurer that insured, suing for reimbursement under accident policy, 
believed himself free from negligence, held no part of defense. Allegation in answer of 
insurer that insured suing for reimbursement under accident policy ‘agreed’? without 
showing agreement to anything material, held not allegation of fact. Insurer’s answer 
to insured’s action for reimbursement under accident policy, not showing injured party 
did not have valid claim or manner in which insured failed to co-operate, held demur- 
rable. Riggs v. New Jersey Fidelity & Plate Glass Co. of Newark, N. J. (Ore.) ....1160 

(2). Avoidance and forfeiture. 

640(2)—Plea setting up misrepresentations in applications must allege representations were 
false, relevant, and insurer’s reliance thereon. Plea setting up misrepresentitions as de- 
fense must allege they were made with actual intent to deceive or that risk of loss was 
thereby increased. Plea set up insured’s misrepresentations with intent to deceive and in- 
surer’s reliance thereon held not demurrable. Reliance Life Ins. Co. v. Sneed. (Ala.) 

640(2)—Insurer’s answer properly made specific denial respecting allegation that insured 
fulfilled all conditions of life policy, and such specification limited general denial. Bur- 
den held on plaintiff suing on life policy to establish by evidence or presumptions, fulfill- 
ment of conditions necessary to recovery. ‘Though duty of going forward with proof 
respecting insured’s health was on insurer, burden of proof on entire case was on plain- 
tiff. Sortito v. Prudential Life Ins. Co. of America. (Conn.) 

640(2)—Plea of increased hazard from fire was affirmative plea. 
Delaney Moss Co., Inc. (Miss.) 

640(2)—Answer, alleging insured suing for reimbursement under accident policy stated in- 
surer was defending action, not alleging effect on trial, failed to state defense. Insurer’s 
answer to insured’s action under accident policv should show insured’s failure to co- 
operate in defending original action was prejudicial to insurer. Insurer sued on auto- 
mobile accident policy, cannot merely allege breach by insured, but must aver tacts 
Ont breach. Riggs v. New Jersey Fidelity & Plate Glass Co. of Newark, N. J. 


Camden Fire Ins. Ass’n v. 


640(2)—Breach of provision in theft policy excusing insurance company in event of insured’s 


gross negligence was affirmative defense required to be pleaded. Indemnity Co. of America 
v. Slade. (Tex.) 


640(2)—Insured’s failure to protect property from damage after fire merely suspends re- 


covery, and, if not pleaded, is waived. Westchester Fire Ins. Co. v. Dixon et al (Tex.)1122 
(3). Loss and cause thereof. 
640(3)—Suicide must be specially pleaded. Dent v. National Life & Acc. Ins. Co. (Tex.).. 810 
(4). NOTICE AND PROOFS OF LOSS. F p 
640(4)—Failure to prove loss does not bar recovery, but is condition precedent, waived if 
not pleaded. Westchester Fire Ins. Co. v. Dixon et al (Tex.) : 1122 
$ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(2). Estoppel and waiver. y . ; 
641(2)—-Allegations that insurer’s medical examiner investigated insured’s health held insuffi- 
cient to show waiver of warranty respecting health in failing to allege insurer’s knowledge. 
Reliance Life Ins. Co. v. Sneed. (Ala.) ..... ... 462 
641(2)—Waiver of terms of hail insurance policy is affirmative defense, and must be pleaded. 
Summers v. Automobile Ins. Co. (Neb.) 
§ 642. DEMURRER. s ; 
642—Amended petition, containing copy of portion of policy, held not subject to demurrer 


for failure to attach copy of policy made to original petition. Metropolitan Life Ins. 
Co. v. Mapp. (Ga.) é 


642—That petition fails to stat ; 
by special exception. Automobile Ins. Co. v. Bridges. 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
(1). Declaration, complaint or petition. : P 
643(1)—Petition alleging filing of proof of loss held amendable to allege waiver of require- 
ment by insurer’s promise to pay loss. tna Ins. Co. v. Waters et al (Ga.) 
§ 644. BILL OF PARTICULARS. ‘ 
644—Plaintiff held not entitled to bill of particulars respecting defenses merely pointing out 


particular marine policy clauses violated. Rockwood Co. v. Northwestern Fire & Ma- 
rine Ins. Co. (U. ; : ; . a 


§ 645. ISSUES. PROOFS AND VARIANCE. 
(2). Matters to be proved. 
645(2)—Burden was on foreign assessment company to plead and prove that reserve fund 
or amount realized from assessments was insufficient to pay full face value of policy. 
Grant v. North America Ben. Corporation of Springfield, Ill. (Mo.) 
645(2)—In suit on tornado policy, excepting loss by hail, it was unnecessary to allege and 


prove that damages were not from hail. Scottish Union & National Ins. Co. v. Ornish. 
(Tex.) 


645(3)—Testimony by one plaintiff not named in policy that she gave notice of interest in 
policy held admissible under pleadings and evidence. Atma Ins. Co. v. Waters et al 
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rely on acknowledgement of receipt of annual premium contained in policy. Larsen v. 
Equitable Life Assur. Soc. D.) i 

§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 

(1). In general. 

646(1)—Without proof of alleged payment in bad faith to beneficiary bank to extent of in- 
debtedness, insurer sued by insured’s administrator would have prevailed. Shelby et al. 
v. Union Life Ins. Co. (Ark.) 

646(1)—Burden was on insurers, admitting loss to show facts exempting them from liability. 
Colker v. Connecticut Fire Ins. Co. (Ky.) 

646(1)—Proof that car was stolen made prima facie case for recovery under policy and 
shifted burden of excusing liability on insurer; where plaintiff proved all material alle- 
gations of petition against insurer and evidence failed to disclose defense, award of non- 


732 


suit was error. Staten v. General Exchange Ins. Corporation of New York. (Ga.) ....1030 


646(1)—Directors of mutual insurance association will not be presumed to have created an- 
other association with similar name and become connected therewith in violation of sta- 
tute. Stephenville Mut. Life Ins. Ass’n et al. v. Gant. (Tex.) 


(1%). 

646(1%4)—Bad faith of insured under liability policy must be proved and is not inferred from 
friendship with person injured. Conroy v. Commercial Casualty Co. 

(2). Avoidance and forfeiture—Insurance of property. — 

646(2)—Insurer claiming violation of sole and unconditional ownership clause had burden of 
showing that land, on which insured was living and paying taxes, had not been redeemed 
from tax sale. Burden was not on insured to show right to redeem from tax sale land 
of which he was in possession, paying taxes. In absence of showing of nonredemption, 
insured held not guilty of concealment in not disclosing tax forfeiture. Bankers Fire Ins. 
Co. v. Williams. (Ark.) 

646(2)—Burden was on insurers to sustain allegations of answer, controverted by reply, that 
insured building was used for manufacturing whiskey with insured’s knowledge and by 
means within his control. Colker v. Connecticut Fire Ins. Co. 

646(2)—Insurer must prove fraud charged in action on fire policy. 

ut. Fire Ins. Co. (Me.) . 2, 

646(2)—Insurer had burden to allege and prove violation of clause of fire policies not part of 
general clause forbidding increase of risk. ‘Thomson & Kelly Co. v. United States Mer- 
chants & Shippers Ins. Co. (Mass.) tt 

646(2)—Assurer having adopted condition subsequent must show such fact and that conditions 
were broken. Ell Dee Clothing Co. Inc. v. Marsh. (N. Y.) . Asa vee 

646(2)—Burden of showing forfeiture by violation of vacancy clause held on_ insurer. 
Dickson v. Girard Fire & Marine Ins. Co. (S. C.) 

646(2)—Insurer, defending fire policy for vacancy and unoccupancy of house for ten days, 
assumed burden of proof thereon. Continental Ins. Co. of New York v. Nabors et al. 


Ce ode. eons . 4 
646(2)—Insurers have burden of proving violation of fire policy precluding recovery if hazard 
was increased. Hartford Fire Ins. Co. v. Morris. (U. S. oa 
646(2)—Safe will be presumed to have complied with insurance policy in absence of plead- 


ing and proof by insurer to contrary. Maylon et al v. Ocean Accident, & ae 


Corporation, Ltd., (Wash.) 
(3). Life and accident insurance. 
646(3)—Where — ae premiums paid, goiey Fh nm and proof of death made, 
insurer must show insured was not in goo ealth when polic i 
American Ins. Co. v. Hartsell. (Ark.) ee 
646(3)—Burden of proving insured’s discharge was on d 
life policy, Travelers Ins. Co. v. Fox. ) 
646(3)—Misstatement of age, failure to give required notices, and limitation of recovery to 
one-tenth of amount otherwise payable for disabilities held affirmative defenses which in- 
surer had burden of proof. Jennings v. Clover Leaf Life & Casualty Co. et al. (S. C.) 
646(3)—Insurer had burden of proving that tumor on date of life policy was of such charac- 
~ that insured was not in sound health. National Life & Accident Ins. Co. v. Taree. 
ex. 
646(3)—Burden of proof of mailing notice of assessment, necessary for forfeiture of certifi- 
cate for nonpayment, is on association. Cisco Mut. Life Ins. Ass’n. v. Ferguson. (Tex.) 
646(3)—In action on life insurance policy burden of proving fraud and concealment alleged 
in answer was on defendant. Cummings v. Conn. General Life Ins. Co. 
(4). Payment of premiums. 
646(4)—Presumption from mailing properly addressed letter to insured, containing condition 
for reinstatement on paying past-due premium, held rebutted by proof that insured was 
ill and did not receive letter. Equitable Life Assur. Soc. of the United States v. 
Brewer (Ky.) 
(5). Estoppel and waiver as to avoidance or forfeiture. 
646(5)—Insured, relying on act of insurer’s agent for waiver of proofs of loss, must show 
agent’s authority, or insurer’s ratification of agent’s act. Mere proof that person is 
called adjuster is not sufficient proof of his authority to waive proofs of loss, but nature 
of his duties must be proved. Brooks v. Fidelity & Deposit Co. of Maryland. (S. D.) 
646(5)—Claimant, under lapsed policy, had burden of proving waiver of provision for rein- 
a daying insured’s lifetime and reinstatement. Tennent v. Union Mutual Life 
ns. " ™~ 
(6). Risk and cause of loss in general. 
646(6)—Recovery under accident policy for death of insured killed by beneficiary required 
showing that killing was accidental. Mutual Ben. Health & Accident Co. v. Tilley (Ark.) 
646(6)—Recovery on accident policy required proof that insured while riding on wagon was 
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accidentally thrown therefrom, receiving injuries from which he died. North American 
Accident Ins. Co. v. Caskey’s Adm’r. (Ky.) ........... Oda 9h 
646(6)—Insurer had burden of proving building fell before fire, under policy relieving of 
liability in that event. Judson v. Manhattan Fire & Marine Ins. Co. (Mich.) . 
646(6)—Insurer has burden of proving that insured died from one of causes specified in polic 
as limiting recovery. North Carolina Mut. Life Ins. Co. v. Christian. (Okla.) . 
646(6)—-Recovery under policy requires proof showing injury occurred and was accidental, 
and proof may be made by deduction from established results. McFarland v. Massachu- 
setts Bonding & Ins. Co. (Tenn.) 
646(€)—Deceased will be presumed not to have intentionally or voluntarily inflicted injury 
upon himself. International Travelers Ass’n. v. Bettis. (Tex.) 
646(6)—Burden of proving that loss occurred by peril of sea, and that it had complied 
with marine policy, held on insured. That marine insurer, denying damage resulted 
from perils of sea, pleaded separate defenses, held not to shift burden of proof to it. 
Rockwood Co. v. Northwestern Fire & Marine Ins. Co. (U.S 
646(6)—Burden of proving that loss occurred by perils of sea, 
with marine policy, held on insured. Rockwood Co. v. Northwestern Fire & Marine 
las. Ca, (0. SB 
(7). 
646(7)—To overcome presumption against suicide evidence must leave no other reasonable 
hypothesis. Mutual Life Ins. Co. of New York v. Graves et al. S$.) 
(8). Extent of loss and liability of insurer. 
646(8)—Insurer, in suit on fire policies, had burden to establish defense that insured’s credi- 
tor prior to date of writ had been paid in full. Thomson & Kelly Co. v. United States 
Merchants & Shippers Ins. Co. (Mass.) owwees 
646(8)—Under policy providing continuous disability for three months is presumed perma- 
nent, disability continuing for more than such period is presumed permanent without 
demand for proof of continuance thereof. Berset v. New York Life Ins. Co. (Minn.) 
646(8)—Misstatement of age, failure to give required notices, and limitation of recovery 
to one-tenth of amount otherwise payable for disabilities held affirmative defenses which in- 
surer had burden of proof. Jennings v. Clover Leaf Life & Casualty Co. et al. (S. C.) 
646(8)—In action on fire policy on building in another state, property's value need not be 
proved; law of other state, making it material, not being proved. American Central Ins. 
Co. of St. Louis, Mo. v. Borschow. (Tex.) : eee eees 
646(8)—Insurer has burden of strictly proving facts showing change by insured _to more 
on eee reducing indemnity. Elkins v. A&tna Life Ins. Co. of Hartford, 
n. ¢ ‘ex. cme ewe 
646(8)—On prima facie proof of total loss, insurer had burden of showing prudent owner 
would have used remains for restoring building. Assurance Co. of America et al. v. 
Continental Sav. & Bldg. Ass’n. et al (Tex.) * 
646(8)—To recover full amount of fire policv prorating loss, party must show coverage of an- 
other policy was not same or loss exceeding total insurance; evidence as to coverage of fire 
policy held insufficient to justify verdict of amount of policy carrying prorata clause. 
Parsley v. St. Paul Fire & Marine Ins. Co. (W. Va.) 
(9). Notice and proof of loss. 
646(9)—Insured under automobile indemnity policy has burden of proving impossibility of 
notifying insurer of suit or due diligence in giving notice. ‘ Heller v. Standard Accident 
Ins. Co. (Ohio) 
(11). Payment or discharge of insurer. 
646(11)—Insured’s administrator had burden of proving payment in bad faith to bank bene- 
ficiary to extent of indebtedness. Shelby et al. v. Union Life Ins. Co. (Ark.) 


§ 647. ADMISSIBILITY OF EVIDENCE. 
§ 648. —— IN GENERAL. 


(1). In general. 

648(1)—Evidence that insured appeared in good health when witness took life insurance ap- 
plication at about the time illness policy sued on was reinstated, held admissible. Peerless 
Casualty Co. v. Daniel (Ark.) ; 

648(1)—Testimony, that department of insurer’s home office receiving first application was en- 
tirely distinct from that receiving second application held properly excluded. Hodges v. 
American National Ins. Co. (Mo.) ..... 

648(1)—Insured’s written statement exonerating himself, and his different testimony at trial, 
held admissible to show failure to co-operate in defense. Solomon v. Preferred Accident 
Tns. Co. of New York. (N. Y.) Sia . De as : : s 

648(1)—Tables showing amount of insurance B rege ony for premium paid at insured’s correct 
age. held admissible, though not attached to policy, where insured misstateed age. Sipp 
v. Philadelphia Life Ins. Co. (Pa.) 


§ 653. INTEREST OR TITLE OF INSURED. 

653—Exclusion of testimony showing insured was sole owner of insured property was prejudical 
error against insurer refusing payment because insured was not sole owner. Eisenzimmer 
v. Connecticut Fire Ins. Co. (Ohio 

$ 654%. PAYMENT OF PREMIUMS, 

6541%4—In assignee’s suit on fire policy, who paid insurance premium held immaterial. Mathes 
v. Westchester Fire Ins. Co. of New York. (Mo.) 

§ 655. FRAUD OF MISREPRESENTATION. 

(1). Insurance of property. ete 

655(1)—Evidence of false representations as to losses in ap lication for earlier burglary policy 
held inadmissible in action on later policy. Automobile Ins. Co. of Hartford, Conn. v. 
Pattiz ¢ al. (U. S.) ..... 


é 
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Life and accident insurance. 

655(2)—-Report of insurer’s medical examiner is competent evidence in su 
statements in application. Reliance Life Ins. Co. v. Sneed. (Ala.) ... ee UR 

655(2)—Defense of false representations held not available in action on policy brought on 
ground of invalidity of settlement, where application was in smaller type than brevier. 
Intersouthern Life Ins. Co. v. Hughes Committee. (Ky.) 

655(2)—In action on life policy, parol evidence that plaintiff, beneficiary, in procuring insur- 
ance, misrepresented insured’s age, held not admissible. In absence of written application 
containing misstatement relied on for defense, it is sufficient that statement was indorsed on 
life policy. Whitmeyer v. Liberty Industrial Life Ins. Co. (L 

§ 658. LOSS OR DAMAGE TO PROPERTY AND CAUSE ] er 

658—Letter written by bailee on eve of departure with automobile stating destination as place 
different from that to which he actually traveled held admissible in action on theft policy. 
Indemnity Co. of America v. Slade. (Tex.) 

§ 659. —DEATH OF - INJURY TO PERSON INSURED AND CAUSE THEREOF. 

(1'. in general. 

659(1)—Testimony that witnesses found bruised spot’ on insured’s body in gece it for 

burial held admissible. North American Accident Ins. Co. v. Caskey’s Adm’r. (Ky.) 
(2). Suicide. i 

659(2)—Testimony of insured’s wife, as to insured’s statements relative to payment of. pre- 
miums, tending to rebut insurer’s claim of suicide, held competent and properly admitted. 
Mutual Life Ins. Co. of New York et al. v. Raymond et al. (Ark.) ! : 

659(2)—Ex parte statements and affidavits held inadmissible to show insured committed sui- 
cide. Dent v. National Life & Accident Ins. Co. (Tex.) 

§ 661. AMOUNT OF LOSS. ‘ 4 ‘ 

661—In suits on fire insurance policies, permitting inventory compiled from yearly invoices 
as evidence of goods on hand when fire occurred held not error, where books showing pur- 
chases and invoices were introduced. New York Underwriters Fire Ins. Co. v. Malham 
& Co. (U. S.) 

$ 662. oxy =? PROOF AND ADJUSTMENT OF LOSS. 

- In general. 

662(1)—Proot of_loss held admissible to show that condition of fire policy was met. Amer- 
ican Central Ins. Co. v. Wellman et al. (Tex.) 

§ 604. -——-ESTOPPEL OR WAIVER. 

664—Evidence of insurance agent’s agreement to adjust loss held inadmissible to prove wai- 
ver of subsequently executed policy provision required written notice. Browning v. 
Springfield Fire & Marine Ins. Co. of Springfield, Mass. (Mo.) 

664--Insured’s failure to co-operate with liability insurer was subject to explanation by evidence 
t init person suing insurer. Solomon v. Preferred Accident Ins. Co. of New York. 


pport or impeachment 


664—Rejection of testimony that insurer’s adjuster stated no further proof of loss was re- 
quired held prejudicial error, where insurer denied timely proof. Eisenzimmer v. Connecti- 
cut Fire Ins. Co. (Ohio) 

§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 

(1). In_ general. 

665(1)—Finding of insured’s lack of mental capacity to change beneficiary held not clearly 
against preponderance of evidence. Wooten v. Wooten et al. (Ark.) 

665(1)—Evidence held to sustain finding of oral; and equitable assignment of policies by in- 
sured to his wife. Webster v. Telle. (Ark.) iii 

665(1)—Insured’s administrator, to recover on policy payable to bank to extent of indebted- 
ness, was required to sustain allegations of payment to bank in bad faith by weight of 
evidence. Shelby et al. v. Union Life Ins. Co. (Ark.) .... aad : 

665(1)—Judgment overruling general demurrer to petition not excepted to conclusively deter- 
mine that cause of action existed; if plaintiff proves allegations without disapproving 
right to recover, nonsuit is improper though petition fails to state case; proof on policy 
to recover loss by theft of automobile bought by purchaser and for use of conditional 
seller and company assuming conditional contract held not defective as to parties. Staten 
et al v. General Exchange Ins. Corporation of New York (Ga.) 

665(1)—Evidence in suits on fire insurance policies warranted holding that insurers elected not 
to take salvaged goods. Evidence held to show insured made demand in insurer within 
statute providing for additional damages for failure to pay fire loss within time specified; 
pene aan not being necessary. New York Underwriters Fire Ins. Co. v. Malham & 

S (U.S) bane Sis ; 

665(1)—Correspondence held to show assignment of life policy was merely security for in- 

sured’s indehetedness to assignee, not to corporation in which assignee was interested. 


White 4 Mutual Life Ins. Co. (Va.) 


(2). The contract. 
665(2)—Evidence held conclusively to establish that fire insurance on property destroyed had 
not been eliminated by attempted revision of insurance contracts. United States Fire Ins. 
Co. et al v. Smith et al. (Ky.) 


665(2)—Defense that insurer was not authorized to transact business in Canada held not to 
bar recovery where charter of company was not put in evidence. Giberson v. York 
County Mut. Fire Ins. Co. (Me.) 


(3). Avoidance 


665(3)—Finding that insured did not lawfully misrepresent she had not been treated for 
chronic stomach trouble in application for life insurance held supported by evidence. 


Evidence held to show insured was in good health when life insurance poli as delivered 
to her. Old Colony Life Ins. Co. v. Fetzer. (Ark.) Caer tee tatudene Ne 


665(3)—Evidence held to support finding that insured was in good hea 
delivered. Old American Ins. Co. v. Hartsell. (Ark.) 
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665(3)—Finding that insurer relied on false representations in application as to applicant’s 
habits respecting liquor, health and previous medical treatment held against weight of 
evidence. Weir et al. v. New York Life Ins. Co. (Cal.) 240 

665(3)—Evidence as to insured’s gross exaggeration of loss by fire held to sustain verdict 
denying recovery. Davenport v. National Reserve Ins. Co. (Cal.) 

665(3)—Evidence held to sustain finding that insured was in sound health at date of life 
policies. Sortito v. Prudential Life Ins. Co. of America (Conn.) os 

665(3)—Conditions to reinstatement of lapsed policy, mailed to insured after receiving past- 
due premium, held not shown to have been communicated to or accepted by insured. 
Equitable Life Assur. Soc. of the United States v. Brewer (Ky.) 

665(3)—Evidence held not to establish insurance broker’s fraudulent intent to deceive in stat- 
ing location of preeey. Giberson v. York County Mut. Fire Ins. Co. (Me.) ........ 

665(3)—Schedule of fire insurance rates for moss factories in Louisiana held not to warrant 

interpretation “that rate of 4 per cent on moss in warehouse in which insured operated 
moss gin was not proper rate.”” Evidence showed insurer’s agents knew insured operated 
moss gin in warehouse containing insured moss, and insurer was thereby charged with 
— - alleged increased hazard. Camden Fire Ins. Ass’n v. Delaney Moss Co., Inc. 
(Miss. 

665(3)—Evidence held to show breach of conditions of life policy, in that insured was suffer- 
ing from and had been treated for tuberculosis. Vecchio v. Metropolitan Life Ins. Co. 

os 

665(3)—Evidence held to show insured’s failure to co-operate with insurer, absolving insurer 
from liability under policy to injured person. Rohlf v. Great American Mut. Indem- 
nity Co. et al. (Ohio) 

665(3)—In action on theft policy covering automobile, description of car as 1920-21 model 
held proper under evidence. Sawyer v. National Fire Ins. Co. (S. D.) ry 

665(3)—Evidence held to support determination that insured was sole and unconditional owner 
of hay destroyed. Evidence held to support finding that not more than 50 tons of hay 
were stored in barn at time of fire as warranted by insured. American Central Ins. Co. 
v. Wellman et al. (Tex.) : : 
665(3)—Evidence held to sustain finding that insured house was occupied by tenant at time 
of fire. Continental Ins. Co. of New York v. Nabors et al. (Tex.) wee : 
665(3)—Testimony of disinterested witness held to support finding for insured on issue of fraud 
or false swearing, though jury found value less than stated in proof of loss. American 
Central Ins. Co. of St. Louis, Mo. v. Borschow. (Tex.) .... pe 

665(3)—Finding of nonmailing of notice of assessment necessary for forfeiture held supported 
by evidence. Cisco Mut. Life Ass’n. v. Ferguson (Tex.) 

665(3)—That notice of assessment was not received is a circumstance bearing on issue of 
its mailing, necessary for forfeiture of certificate for nonpayment. Finding of nonmailing 
of notice of assessment necessary for forfeiture held supported by evidence. Cisco Mut. 
Life Ins. Ass’n. v. Ferguson (Tex.) 

665(3)—-Evidence held not to show falsity of representation, in application for life 


olic 

that applicant did not handle explosives. Schwartz v. Northern Life Ins. Co. (U. $3 

665(2)—Evidence held to sustain finding that neither owner of fee nor mortgagee and trustee 
had knowledge of increased hazard, defeating recovery under fire policy. Hartford Fire 
Ins. Co. v. Morris (U. S.) 


665(3)—Evidence held to warrant finding insured had violated automobile liability policy, re- 


quiring insured to co-operate in defense, as respects insurer’s liability for death. Evidence 
held not to show that compromise verdict against insured was result of bad faith and 
collusion, nor that insured was not insolvent, as respects insurer’s liability for death. 
Indemnity Ins. Co. of North America v. Davis Adm’r, 
(4). Loss and liability of insurer in general. 
665(4)—Evidence held to support finding that vendee of insured property was out of possession 
so that policy provision regarding change of possession was not violated. Pedrotti et al 
v. American Nat. Fire Ins. Co. (Cal.) 
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shifted burden of excusing liabjlity on insurer; plaintiff proved all material allegations 

of petition against insurer and evidence failed to disclose defense award of nonsuit was 

error. Staten v. General Exchange Ins. Corporation of New York. (Ga.) : 1030 
665(4)—Evidence supported verdict for insured on fire policy covering automobile, where 

conflicting as to whether insured burned car. Hartford Fire Ins. Co. v. Conway. (Ky.) 410 
665(4)—Jury’s affirmative finding that insurer’s creditor had been paid from proceeds of other 

fire insurance companies held not warranted by evidence. Thomson & Kelly Co. v. United 

States Merchants & Shippers Ins. Co. (Mass.) ‘ 121 
665(4)—$2,895.75 verdict for destruction of bus, which ins 

worth as much as $3,500 at time of fire and only $200., afterward, held not excessive. 

Thomas v. American Automobile Underwriters Agency, Inc. (Mo.) .. cous. Gow 
665(4)—$2,760 verdict for loss of bus by fire held not excessive because of smaller claim, which 

insured testified was entered in proof of loss as compromise under promise of immediate 

payment. Thomas v. American Automobile Underwriters Agency, Inc. (Mo.) .... . 651 
665 (4)—Evidence as to value of insured vacant house at time of fire held sufficient to support 

verdict for insured. Everett v. Patrons & Farmers Mut. Fire Ins. Co. of Jackson Coun- 

ty (Mo.,) 
665(4)—Lack of proof of damage caused by hail, of which insured gave notice prevented re- 

covery on policy, where no notice was given of other hail losses. Browning v. Spring- 

field Fire & Marine Ins. Co. of Springfield, Mass. (Mo.) ats oat 
665(4)—Evidence held to warrant finding that damage to electric automobile was caused by 

fire, within policy, not by electrical current without fire. Connecticut Fire Ins. Co. 

v. Hirst. (Ohio) 
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665(4)—Insurer held not to have established that death of insured resulted from one of speci- 
fied diseases limiting recovery. North Carolina Mut. Life Ins. Co. v. Christian. (Okla) 

665(4)—In law action jury’s finding, reasonably supported by conflicting evidence will not be 
disturbed on appeal; in action on fire policy, testimony that fire was not caused by_riot 
held a pert, finding for plaintiff. Rhode Island Ins. Co. of Providence, R. I., v. Glass 
eo al. a. 

665(4)—Evidence held to support judgment for loss of hay barn, machinery, and hay under 
fire policy. American Central Ins. Co. v. Wellman et al. (Tex.) 

665(4)—Evidence held to sustain finding in suit on marine policy that vessel burned was to- 
tal loss. Home Ins. Co. v. Dick. (Tex.) : . c 

665(4)—Evidence showed insured was insolvent so that plaintiff, having judgment against 


insured for automobile injuries, could sue insurer. Eagle Indemnity Co. v. Diehl (U. S.)1026 


665(4)—Evidence held not to show that compromise verdict against insured was result of 
bad faith and collusion, nor that insured was not insolvent, as respects insurer’s li- 
ability for death. Indemnity Ins. Co. of North America v. Davis Adm’r. (Va.) . 

665(4)—Finding of circuit court as to facts, unless against plain preponderance of evidence, 
is conclusive on appeal; evidence held to support judgment against insurer for damages 
to stolen automobile. Clark v. Export Ins. Co. (W. Va.) 

(5). Life and accident insurance. 

665(5)—Evidence held to support_conclusion that insured was unconditional owner of pro- 
perty when fire policies ct effect. Pedrotti et al v. American Nat. Fire Ins. Co. (Cal). 

665(5)—Recovery under policy for injury to insured thrown from train by sudden application 
of brakes disabling car held supported by evidence. Continental Life Ins. Co. v. Wells. 


(Ga, 

665(5)—Evidence held insufficient to authorize recovery under permanent disability clause 
of life policy. Ohio Nat. Life Ins. Co. v. Stagner. (Ky.) 

665(5)—Verdict for 13 weeks total and 14 weeks partial, held not against evidence in ac- 
tion on accident policy for injuries to leg resulting in varicose veins. Metropolitan Life 
Ins. Co. v. Stanley (Ky.) 

665(5)—Recovery under accident policy requires proof showing injury occurred and was 
accidental and proof may be made by deduction from established results. McFarland 
v. Massachusetts Bonding & Ins. Co. (Tenn.) 

665(5)—Evidence in suit on accident policy held to sustain finding that death resulted from 
injury caused by accidental means. Evidence in suit on accident policy held to sustain 
finding that deceased was totally and continuously disabled from date of accident. Interna- 
national Travelers Ass’n. v. Bettis. (Tex.) ‘ 

665(5)—Question whether insured, suing for accidental injuries, suffered permanent disabil- 
ity was for jury and finding in defendant’s favor was not against evidence. 
Stamford Mutual Life Ins. Ass’n. (Tex.) 

665(5)—Proof that insured was totally and permanently disabled held prima facie sufficient, 
notwithstanding statement that prognosis was indefinite and that insured’s disability “may 
be permanent.’’ Evidence held to warrant finding insured was totally and permanently 
disabled within disability clause. State Life Ins. Co. v. Atkins (Tex.) ... 

665(5)—-Theory that bursting of blood vessel, resulting in insured’s death, was caused by 
being thrown against wheel of automobile, held mere conjecture, insufficient to support 
recovery on a benefit certificate. Lyon v. Travelers’ Protective Ass’n. (U. S.) . 

(6). Suicide. 

665(6)—Insurer has burden of establishing suicide by preponderance of evidence. Mutual 

Life Ins. Co. of New York et al. v. Raymond et al. (Ark.) 

665(6)—Bad faith of insured under liability policy must be proved and_is not inferred from 
friendship with person iniured. Conroy v. Commercial Casualty Co. (Pa.) 

(7). Proof and adjustment of loss. 

665(7)—Evidence warranted jury finding that insured gave notice within ten days after time 
of commencement of disability from sickness. Peerless Casualty Co. v. Daniel. (Ark.) 

665(7)—Evidence held to support findings that statements of value in proofs of loss were not 
willfully false or made to defraud insurers. Pedrotti et al v. American Nat. Fire Ins. Co. 


SNA st ¥ srs ai ace 
665(7)—Insurer’s failure, if any, to receive notice of accident causing death within time 
required, held not injurious to insurer under evidence. Caldwell v. Life & Casualty 
Ins. Co. of Tennessee. (Ga.) ae 
665(7)—Evidence sustained finding that insured was incompetent on settlement with insur- 
= company and return of policy. Intersouthern Life Ins. Co. v. Hughes Committee. 


y. : . ; 

665(7)—Failure to promptly deny liability under policy requiring immediate notice of ac- 
cident, where notice was presented 53 days after accident, held some proof notice was 
not unreasonably delayed. General Acc. Fire & Assur. Corp. Ltd. v. Butler’s Ice 
Cream Factory, Inc. et al. (Tex.) 

665(7)—Evidence held insufficient to establi 
tion of insurance policies. Williams v, Penn Mutual Life Ins. Co. (U. 

(8). Estonnel or waiver. 

665(8)—Recovery under life policy prohibiting prior policies held unauthorized under evi- 
dence showing no waiver of condition or knowledge by company officers. National Life 
& Accident Ins. Co. v. Weaver (Ga.) 

665(8)—Verdict for insured alleging filing of proof of loss held not unsupported where evi- 
dence of waiver of proofs was admitted without objection. tna Ins. Co. v. Waters et 


661 


439 
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al (Ga.) 11 

665(8)—Evidence held to establish that insurer’s agent reported company’s denial of liability 
-e five, ae _——— waiver by company of proof of loss. Staples v. Continental 
ns. o. (Ky. 
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665(8)—Evidence held insufficient to establish denial of liability constituting waiver of proof 


of loss as condition precedent to action on fire policy. Fidelity Phenix Ins. Co. of New 
k v. Vincent. (Ky.) 


or 
665(8)—-Evidence held to justify inference of waiver of proof of death of insured, absent more 


than seven years, other than was furnished. Schell v. Metropolitan Life Ins. Co. (Mo.) 
665(8)—Evidence held to show that insurer had no notice that insured had been in automo- 
mobile accident constituting waiver or estoppel. Hodges v. American National Ins. Co. 


accident constituting waiver or estoppel. Hodges v. American National Ins. Co. (Mo.) 
665(8)—Evidence held sufficient to show waiver of written notice by insurance company as 
to loss resulting from certain hailstorm. Browning v. Springfield Fire & Marine Ins. 
Co. of Springfield, Mass. (Mo.) 
665(8)—Agent’s statement of belief fire loss will be paid is not waiver of chattel mortgage 
provision but agent’s knowledge of issuance of policy is evidence of waiver. Miller v. 
Eagle Star & British Dominions Ins. Co. (S. C. ‘ 
665(8)—That substantially all evidence was directed to proving alleged waiver does not pre- 
clude reliance on acknowledgment or receipt contained in policy. Larsen v. Equitable 
Life Assur. Soc. (S. C. ; : 
665(8)—Mere proof that person is called adjuster is not sufficient proof of his authority to 
waive proofs of loss, but nature of his duties must be proved. Evidence held insufficient 
to prove alleged adjuster’s agency for company, as respects waiver of proofs of loss un- 
der burglary policy. Brooks v. Fidelity & Deposit Co. of Maryland. (S. D.) ‘ 
665(8)—Evidence supported verdict for insured in action on theft policy covering automobile 
= a on insurer’s agents waived proofs of loss. Sawyer v. National Fire Ins. 
— Am .) : 
665(8)—Evidence held to support finding that insurance agent knew true facts concerning 
insured’s health when policy was delivered. American Nat. Ins. Co. v. Bailey. (Tex.) 
665(8)—Evidence held not to show waiver of provision requiring notice of fire loss. Auto- 
mobile Ins. Co. v. Bridges. (Tex.) t 
665(8)—Evidence that insurer’s adjuster requested insured to make estimate for purpose of 
payment supported finding that proof of fire loss was waived. Continental Ins. Co. of 
New York v. Nabors et al. (Tex.) : : . 
665(8)—Evidence held insufficient to show insurer’s custom to give policy holders notice of 
premium notes’ due dates, failure of which would estop suspension for nonpayment. Na- 
tional Union Fire Ins. Co. v. Pool (Tex.) : . 
665(8)—Evidence held to sustain finding that statements and conduct of adjuster representing 
insurer constituted waiver of timely proof of loss. Continental Ins. Co. v. Fortner. (U. 


665(8)—Where insured sold merchandise damaged by fire before sending proofs of loss, evi- 
dence sustained finding that insurer waived salvage clause provisions. New York Under- 
writers Fire Ins. Co. v. Malham & Co. (U. S.) .. ne Rone St mates 

665(8)—Insurer’s request for papers in connection with claim under life policy held not evi- 
dence of waiver of right to claim forfeiture, for nonpayment of premium note. Insurer‘s 
receipt of payment on premium notes after due date was not evidence of waiver of sub- 
sequent forfeiture unless amounting to course of business. International Life Ins. Co. 
v. Morey et al. (U. S.) 

§ 666. AMOUNT OF RECOVERY. 

666—Premiums on life policy which insured was relieved from tendering by insurer’s ac- 
tion, and loan on policy from insurer, should be deducted from amount recoverable on 
insured’s death. Newman v. John Hancock Mut. Life Ins. Co. (Mo.) dea gece 

666—Rendering judgment against liability insurer in excess of amount actually paid by 
insured under judgment, which amount policy made limit of recovery, held not error 
where insurer wrongfully denied liability. General Acc. Fire & Life Assur. Corp. 
Ltd., v. Butler’s Ice Cream Factory, Inc. et al. (Tex.) tee acete tees 

§ 668. QUESTIONS FOR JURY. 

1). In general. 

668(1)—-Proof that car was stolen made prima facie case for recovery under policy and 
shifted burden of excusing liability on insurer; where plaintiff proved all material allega- 
tions of petition against insurer and evidence failed to disclose defense, award of nonsuit 


97 


was error. Staten et al v. General Exchange Ins. Corporation of New York (Ga.) ....1030 


668(1)—Insurer, refusing to pay policy to assignee within prescribed time, held not acting 
in good faith as matter of law, because of intent to protect others. American Nat. Ins. 
Co. v. Brantley (Ga.) ... 


1 
668(1)—Refusing to direct verdict for insurer held error where competent evidence was in- 


sufficient for jury. North American Accident Ins. Co. v. Caskey’s Adm’r. (Ky.) ..... 

668(1)—Vexatious refusal to pay fire loss held for jury in absence of pleading and proof 
that deendant was interinsurance company. Thomas v. American Automobile Under- 
writers Agency, Inc. (Mo.) 

668(1)—-Questions of vexatious delay and attorneys’ fees held properly submitted to jury 
onaer evidence in action on fire policy, Hayward v. Globe & Rutgers Fire Ins. 

0. 

668(1)—Undisputed evidence that insured returned accident policy to agent for cancellation 
without having paid first premium held to authorize directed verdict for insurer. Benash 
v. Business Men’s Assurance Co. of America. (U. S.) 

2). Agency. , . 

668(2)—-Whether agent represented both insured and insurer and whether payments of 
premiums by insured to agent were intended to be applied on insurer’s policy held for 
jury. Smith et al. v. Ohio Millers’ Mut. Fire Ins. Co. (Mo.) 
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668(2)—Whether fire insurance adjuster represented all insurers or whether his acts were rati- 


fied by defendant insurer was fact question. New York Underwriters Fire Ins. Co. v. 
Malham & Co. (U. S.) 


(4). Avoidance and forfeiture. : 
668(4)—Insured held entitled to ‘recover on fire policy prohibiting other insurance where in- 
surer’s agent knew of outstanding insurance on property when writing policy; insured held 
entitled to recover on policy where insurer’s agent knew of lien on property when writing 
policy; whether insured orally agreed to cancel outstanding insurance when taking fire 
policy held for jury under conflicting evidence; insured under fire insurance policy held 
entitled to recover attorney fees and damages for bad faith against insurer denying liability 
and refusing to pay; failure of insured to recover full amount sued for under fire policy 
held not to present recovery of attorney fees and damages for bad faith. Atlantic Mut. 
Fire Ins. Co. v. Laney. (Ga.) ‘ . 
668(4)—Directing verdict for defendant in action on employees group life policy, because of 
insured’s discharge, held properly refused. Insured’s discharge held for jury in action on 
emplovees group life policy. Travelers Ins, Co. v. Fox. : . : 
668(4)—Whether closing of all openings above foundation constituted substantial compliance 
with vacancy permit held under evidence question for jury. Everett v. Patrons & Farm- 
ers Mut. Fire Ins. Co. of Jackson County (Mo.) 5 ci , 
668(4)—Death of insured, while life policy was in force, held for jury. Yates v. New Eng- 
land Mut. Life Ins. Co. (Neb.) 
668(4)—Question whether farmhouse, to which insured living elsewhere returned weekly for 
purpose of inspection, was vacant or unoccupied held for trial court. Schoeneman v. 
Hartford Fire Ins. Co. of Hartford, Conn. (Ore.) ,. 
668(4)—Evidence of insured’s delivery of automobile to garage for repairs held not t 
issue of negligence in action on theft policy. Indemnity Co. of America v. Slade. (Tex.) 
° Title or interest in, possession of, or incumbrance on, property. 
668(5)—Submitting to jury issue of whether house was vacant for ten days prior to fire held 
proper. Meaning of “vacant and unoccupied” is question of law, but whether building 
was unoccupied at time of loss is question of fact. Westchester Fire Ins. Co. v. Crume. 
K 


of ownership in action on fire policy. Hartford Fire Ins. Co. v. Conway. — (Ky.) . 
668(5)—Whether statement that there was ‘“‘one payment back” constituted misrepresentation 


or false warranty of title avoiding policy, held for jury. Hubbard v. Ohio Farmers’ Ins. 
Co. (N. cau 


(6). 


668(6)—Whether false statement was knowingly and intentionally made to defraud insurer 


is fact question for jury or trial court. Pedrotti et al v. American Nat. Fire Ins. Co. 
(Cal.) 


ance and health held for jury; judgment for plaintiff in suit on life policy involving 
issues submitted to jury cannot be reversed on general grounds for new trial. Life and 
Casualty Ins. Co. of Tennessee v. Burkett (Ga.) 


(7). —— Health, condition, or habits of insured. 

668(7)—Materiality of false representations by insured as to applications for other insur- 
ance and health held for jury; judgment for plaintiff in suit on life policy involving 
issues submitted to jury cannot be reversed on general grounds for new trial. Life 
and Casualty Ins. Co. of Tennessee v. Burkett (Ga.) z 

668(7)—Issue of insured’s misrepresentations as to health at time of reinstatement of certi- 
ficate held for jury. Reed v. Missouri Mut. Ass’n. (Mo.) ih woseW Cos eae eee 

688(7)—Whether insured was afflicted at time of issuance and delivery of policy with disease 
causing, or contributing to, her death, is question for jury, unless forclosed by unexplained 
admissions. Whether insured’s failure to disclose that she had been in automobile acci- 
dent was material misrepresentation held question for jury. Whether insured was suffer- 
ing from pernicious anaemia at time policy was issued held for jury. Hodges v. American 
National Ins. Co. (Mo.) 

668(7)—Whether insured was in good health when life insurance policy was delivered held 
for ivry. American Nat. Ins. Co. v. Bailey. (Tex.) .. sd 

668(7)—Dangerous condition of tumor on date of life policy so as to preclude liability 
thereon held for jury. National Life & Accident Ins. Co. v. Taree (Tex.) 

668(7)—Whether insured made fraudulent representation in application for life insurance 
concerning heart disease held for jury. Whether insured at time of application fraudu- 
lently concealed fact that she suffered from varicose ulcer held for jury. Whether insured 
fraudulently concealed fact that she was suffering from pneumonia after application was 
taken held for jury. In action on life insurance policy, whether varicose ulcer was 
disease of character seriously affecting general health of insured and not me 
indisposition held for jury. Cummings v. Conn. General Life Ins. Co. (Vt.) 

(8). Pavment of premiums. 

668(8)—Whether life policy lapsed for failure to pay premiums held for jury. Cotton States 
Life Ins. Co. v. Grose (Ark.) 

668(8)—In action under group life insurance policy, whether employer paid premiums by mis- 
take after employee left employment or with intent to continue insurance held for jury. 
Equitable Life Assurance Society v. McDaniel. (Ky.) : : 

668(8)—Whether agent represented both insured and insurer and whether payments of 
premiums by insured to agent were intended to be applied on insurer’s policy held for 
jury. Smith et al. v. Ohio Millers’ Mut. Fire Ins. Co. (Mo.) 


668(8)—Lapse of life policy for nonpayment of premiums held for jury. Yates v. New Eng- 
land Mut. Life Ins. Co. (Neb.) 
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(9). Increase of risk. y ary ‘ 
668(9)—In disputed facts, question of increase of risk under fire policy by change in situation 
or circumstances held for jury. Giberson v. York County Mut. Fire Ins. Co. (Me.) 
668(9)—Whether removal of chimney and plaster from vacant building increased hazard 
within fire policy held under evidence for jury. Everett v. Patrons & Farmers Mut. 
Ins. Co. of Jackson County (Mo.) 
(10). Loss and liability of insurer in general. is - 
468(10)—Whether insured burned property held for jury on conflicting evidence. Bankers 
Fire Ins. Co. v. Williams. (Ark) aise 
668(10)—Whether fire caused explosion and destruction of insured building or whether ex: 
a occurred before fire held for jury. Judson v. Manhattan Fire & Marine Ins. Co. 
ich.) 
668(10)—Insured held to make case for jury within sick benefit policy for time he was con- 
fined in a sanitarium. Luck v. Commonwealth Casualty Co. (Mo.) . ‘ : ‘ 
668(10)—Evidence as to loss of automobile before expiration of policy insuring it against 
theft held insufficient for submission to jury. Matthews v. Southern Fire Ins. Co. (N. C.) 
668(10)—Disability before issuing policy held not within policy payable only on disability 
after making payments for one year; under policy payable only for disability occurring 
after making payments for one year, evidence showing disability for three years hefore 
issuance held demurrable. Clardy v. Grand Lodge of Oklahoma A. O. U. W. (Okla.)..1150 
668(10)—Whether record owner taking automobile after replevin intended to deprive true 
owners of possession permanently, thus rendering insurance company liable on theft poli- 
ev held for jury. Morris Plan of Rhode Island v. Fireman’s Fund Ins. Co. (R, I. 
668(10)—Insurance company’s liability on theft policy held for jur under evidence of 
conversion of automobile by bailee. Indemnity Co. of America v. Slade. (Tex.) 434 
668(10)—Evidence as to whether safe had been entered, within policy insuring against entry 
by force making visible marks, held for jury. C. Kalbitzer Packing Co. v. Travelers In- 7 
demnity Co. (W. Va.) 20 
(11). Life or accident insurance. 
668(11)—Conflicting testimony presented jury question whether insured was shot by beneficiary 
in self defense or unlawfully killed, so as to permit recovery by administrator under ac- 
cident policy. Mutual Ben. Health & Accident Co. v. Tilley. (Ark.) 
668(11)—Conclusion that plaintiff made diligent search for insured husband, claimed dead 
by over 7 years’ unexplained absence, held not erroneous, as matter of law, under evi- 
dence. Potter v. Prudential Ins. Co. (Conn.) 
668(11)—Determination of whether death of absentee insured might be presumed to have oc- 
curred within life of policy and before expiration of 7-year period held for jury. Kansas 
City Life Ins. Co. v. Marshall. (Colo.) mee 
668(11)—In action under group life insurance policy, whether employee became disabled during 
employment held for jury. Equitable Life Assurance Society v. McDaniel. (Ky.) 4 
668(11)—Directed verdict for insurer held error; question whether shooting was accidental be- 
ing for jury under evidence. Davis v. Massachusetts Protective Ass’n. (Ky.) .. Pa 
668(11)—In action on accident policy, question whether pneumonia or fall from window 
while delirious caused insured’s death held for jury. Pacific Mut. Life Ins. Co. v. 


195 


policy. Hodges v. American National Ins. Co.  ( 
668(11)—Whether insured suffered from total disabili 
icy. Hardie v. Metropolitan Life Ins. Co. (Mo.) emeces edna ins 
668(11)—Beneficiaries could recover under accident policy, where evidence showed casualty 
caused injuries which could have caused death, though insured might have been suffer- 
ing from aneurism; whether insured died from aneurism or injury in automobile acci- 
dent held for jury. Order of United Commercial Travelers of America v. Etchen 
(Ohio) : 
668(11)—Question whether insured, suing for accidental injuries, suffered permanent dis- 
ability, was for jury. finding in defendant’s favor was not against evidence. King v. 
Stamford Mutual Life Ins. Ass’n. (Tex.) : ‘ sees. 
668(11)—Sufficiency of proof of death as condition precedent to action on life policy is for 
court. Metropolitan T.ife Ins. Co. v. Botto. (Va.) 5 
(12). Suicide. is P ‘ 
668(12)—Whether insured committed suicide held for jury under the evidence. Mutual Life 
Ins. Co. of New York et al. v. Raymond et al. (Ark.) 23 
(13). Amount or’ extent of loss. 
668(13)—Total and permanent loss of use of hands within meaning of disability policy 
held for jury. Berset v. New York Life Ins. Co. (Minn.) .. a a4 
668(13)—Amount of loss by destruction of bus by fire held for jury. Thomas v. American Au- 
tomobile Underwriters Agency, Inc. (Mo.) oC eee aus eat anal 650 
668(13)—In action on automobile theft policy, weight of evidence and credibility of witnesses 
as to value were questions for jury. Finn v. Indemnity Co. of America (Mo.) 
668(13)—Insurer was entitled to directed verdict in action on hail insurance policy, where 
evidence failed to show value of crop. Summers v. Automobile Ins. Co. (Neb.) 
668(13)—Issue as to value of insured buildings raised by insured’s testimony as to value 
thereof held for jury. Insurer held not entitled to binding instructions in suit on fire 
policy, where testimony describing buildings justified verdict in some amount. White- 
kettle et al. v. New York Underwriters Ins. Co. (Pa.) . 1118 
668(13)—Actual cash value of insured property when destroved held for jury. American Cen- 
tral Ins. Co. of St. Louis, Mo., et al. v. Borschow. (Tex.) 
(14). Notice, proof, and adjustment of loss. 
668(14)—What occurred between adjuster and insured was fact question for jury on con- 
flicting testimony. Bankers Fire Ins. Co. v. Williams. (Ark.) 
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668(14)—Whether notice of accidental death 3 days after accident was within ——_ 
time a policy held question of fact. Caldwell v. Life & Casualty Ins. Co. of Ten- 
nessee. a. 

668(14)— Evidence held not to present issue of fraud inducing compromise settlement of 
claim under accident policy. Continental Casualty Co. v. Simpson. (Tex.) 

668(14)—Whether notice 53 days after accident was unreasonably delayed held for jury in 
suit on liability policy. General Acc. Fire & Life Assur. Corp. Ltd., v. Butler’s Ice 
Cream Factory, Inc. et al. (Tex.) 

(15). Estoppe! or waiver. 

668(15)—General affirmative charge for insurer was properly refused, where insured adduced 
some evidence supporiin.: allegation of replication that defendant waived provision avoid- 
ing policy. National Life & Accident Ins. Co. v. Blevins (Ala.) 

668(15)—In action on fire policy covering lumber, violated by maintaining pile of ties near 
mill issue of waiver by accepting risk held for jury. Glens Falls Ins. Co. v. Elliott. 


y.) 

668(15)--Under scintilla rule, insured held ae to have submitted to jury question whether 
insurer unconditionally demanded pa wag of premium note after default in paying install- 
ment. Staples v. Continental Ins. €o Ky.) 

668(15)—Whether insurer mailed insured’s = for fire insurance premium back to insured 
held for jury. Hawes v. American Central Ins. Co. of St. Louis (Mo.) 

668(15)—Whether liability insurer’s attorney conducting defense waived insured’s nonco- 
operation by continuing defense after _— testified differently than his writen statement 
held at best question in fact; “waiver”. Solomon v. Preferred Accident Ins. Co. of New 
York. (N. Y. 

668(15)—Time at which rider had been attached to fire policy permitting vacancy without loss 
of insurance held for jury on conflicting evidence. Hardy v. Millers Mut. Fire Ins. 
Ass’n. of Illinois. (Pa.) 

668(15)—Evidence held sufficient to require submission is issue whether company waived 
coatte penne clause of fire policy. Miller v. Eagle Star & British Dominions Ins. 


668(15)—Waiver of accident policy requirements respecting notice is for trier of fact. Jenn- 
ings v. Clover Leaf Life & Casualty Co. et al. S 

668(15)—Whether insurer waived mghts under clause of fire policy regarding incumbrances 
held for jury. Cockfield v. Firemens Ins. Co. 5 

668(15)—Evidence of insurer’s waiver of right to claim forfeiture for failure to pay premium 
_ 4 insufficient for submission to jury. International Life Ins. Co. v. Morey et al. 


668(15)—Credibility of evidence that agreement permitting additional insurance had been 
indorsed on lost policies was for jury. First Nat. Bank of Wagener, S. C. v. Glens 
Falls Ins. Co. of Glens Falls, N. Y. (U. 


§ 669. INSTRUCTIONS. 
(1). In general. 
669(1)—Evidence that insurer retained fire insurance premium note, although claiming 
there was no insurance contract justified instructions regarding vexatious refusal to pay 
loss. Hawes v. American Central Ins. Co. of St. Louis (Mo.) 
(4). Avoidance and forfeiture. 
669(4)—Court instructing jury to find for insured, unless still was installed or operated 
in insured building, with knowledge or by means within control, of insured, should have 
told jury what would be means within his control under evidence. As operation of 
still in insured building increased hazard, words, ‘‘which increased the hazard, * 
if you find the hazard was so increased,” should be omitted from instruction on retrial. 
Colker v. Connecticut Fire Ins. Co. (Ky.) 
669(4)—Refusal of instruction to find for employees group life insurer, if insured was dis- 
charged, held eroneous, in absence of evidence of disability. Instruction to find for insur- 
er, if insured was not disabled within exception of employ ee’s group life policy at time of 
alleged discharge, held misleading in omitting word ‘‘wholly” before “disabled.” Trav- 
elers Ins. Co. of Hartford, Conn. v. Fox. d.) 
(5). ——— Title or interest in property. 
669(5)—Instruction not requiring finding in action on fire policy that insured owned prop- 
erty at time of fire was erroneous. Hayward v. Globe & Rutgers Fire Ins. Co. (Mo.).. 
(7). Health, or conditions or habits of insured. 
669(7)—Instruction submitting insurer’s defense of failure to disclose “disease”? of tumor when 
Gio" alleged “‘operation’’ for tumor held error. Hodges v. American National Ins. 


Estoppel or waiver as to avoidance or forfeiture. 
6abi9)—~Tankrutions to find for defendant insurer, if jury found certain facts, held properly 
modified by adding; “unless you find that defendant waived said provisions.” Bankers Fire 
Ins. Co. v. Williams. (Ark.) 
669(9)—Instruction in action on fire policy that incumbrance on truck was no defense if 
broker told insurance company thereof held not misleading. Keeley v. Indemnity Co. 
of America. (Mo.) 


(10). Loss of property or indemnity and cause thereof. 
669(10)—Instruction that a proof or delivery of automobile to garage and that car was 
missing on return therefor was prima facie evidence of theft held erroneous, as expres- 
sion of opinion. Instruction tg opinion of trial judge as to weight to be given 
certain facts is erroneous. Export Ins. Co. v. Royster et al (Ark.) 


(11). Death of or injury to person insured and cause thereof. : 
669(11)—Instruction authorizing recovery, unless insured died of “‘same attack’’ of disease 
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he had when gees was issued, held erroneous as misleading. Rucker v. National Life 

& Acc. Ins. Co. (Mo.) 
(12). Extent of loss and liability of insurer. 

668(12)—Instruction permitting disability payments while insured was disabled from accident 
and partial disability while unable to perform important daily duties of occupation held 
not erroneous. Metropolitan Life Ins. Co. v. Stanley (Ky.) 

(13). Notice, proofs, and adjustment of loss. 

669(13)—Instruction relative to appraisement, following exact 
erroneous. Davenport v. National Reserve Ins. Co. (Cal 

669(13)—Instruction that insured could recover, if making proof of loss according to adjuster’s 
ee based on pleadings, held proper. Home Ins. Co. of New York v. Porter et al 
(Ky 

§ 670. 

670—Finding on special issue that settlement was induced by overreaching pressure, threats, 
and undue influence held in irreconcilable conflict with finding that insured was able to 
exercise own judgment. Southern Surety Co. v. Solomon. (Tex.) 

§ 672. JUDGMENT. cores 

672—Judgment should not have awarded insured sums not then due under disability clause 
nor undertaken to retain jurisdiction. State Life Ins. Co. v. Atkins (Tex.) 

§ 675. COSTS AND ATTORNEY’S FEES. ’ . 

675—Allowance of $350 attorney’s fee to plaintiff recovering judgment for $2,200 on fire in- 
surance policies held not excessive. Bankers Fire Ins. Co. v. Williams. (Ark.) 


XIX. Reinsurance. 

§ 677. .THE CONTRACT IN GENERAL. 

§ 679 CONSTRUCTION AND OPERATION. : . : 

679—Reinsurance is contract between direct insurer and reinsurer to which insured is not 
party and which does not obligate reinsurer to insurer. Contract of reinsurance is one 
of indemnity against loss on account of outstanding insurance contract. Baltica Ins. 
Co. v. Carr. (Iill.) 3 : eee . 

679—Contracts of reinsurance covering marine risk held to indemnify against liability rendering 
reinsurers liable as garnishees in suit on policy for loss. Home Ins. Co, v. Jick 
(Tex.) 


XX. Mutual Benefit Insurance. 

(A) CORPORATIONS AND ASSOCIATIONS. 

§ 687. NATURE AND STATUS IN GENERAL, 

687—Proof that defendant was fraternal benefit association held sufficient and certificate was 
not regular insurance policy though member paid $11 annually. Smith v. Travelers’ 
Protective Ass’n of America: (Mo.) ‘ 

$ 697. SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES. 

697—Local’s sick benefit fund’s constitute trust for members, and without special agreement 
parent body cannot take funds of local’s involuntary dissolution. Where charter or by- 
law provides for hearing before local is dissolved and its property forfeited, forfeiture 
is by contract and not without due process. Rule that one claiming right to deprive an- 
other of property without opportunity to defend must show consent applies to forfei- 
ture of local’s funds. Burden of proving contract authorizes forfeiture of subordinate 
body’s funds to supreme body is on one asserting it. Requirement that local voluntarily 
dissolved surrender effects to grand lodge held not to relate to sick benefit funds. Rule 
that funds raised by local for general purposes of parent organization cannot be diverted 
held inapplicable to sick benefit fund. Scott v. Donahue et al (Cal.) 

§$ 700. INSOLVENCY AND DISSOLUTION. 

§ 705. —— CONSOLIDATION. 

705—Provision of policy waiving premiums or assessment’s during insanity held valid and 
binding on company taking over membership. Insured, obtaining new policy after mer- 
ger held not thereby estopped from claiming under original contract. American Ins. 
Union v. Rowland (Ark.) +e re 


(B) THE CONTRACT IN GE 

§ 712. WHAT LAW GOVERNS 7 : 

712—Benefit certificate and acts of parties thereunder must be interpreted in accordance with 
laws of state pursuant to agreement of parties. Brotherhood of Railroad Trainmen v. 
Adams. (Mo.) ..... ; 

§ 714. FORM AND REQUISITES OF CER ] N I 

714—Supreme master of fraternal benefit society had no authority to insure life of mem- 
ber by parol without issuance of written policy code. Grand United Order of Eagles, 
E. B. S. T., etc., v. Workman. (Ala.) .. 

§ 715. APPLICATION AS PART OF CO j 

715—Contract of beneficiary society includes statutes of state chartering society, charter, con- 
stitution, laws of society, and certificate and application. The Maccabees v. Stone. (Colo.) 

§ 716. CHARTER OR ARTICLES OF INCORPORATION AS PART OF CONTRACT. 

716—Contract of beneficiary society includes statutes of state chartering society, charter, con- 
stitution, laws of society, and certificate and application. The Maccabees _v. Stone. (Colo) 

§ 717. CONSTITUTION BY-LAWS, OR RULES AS PART OF CONTRACT. 

§ 718. —— EXISTING PROVISIONS. 

718—Contract of beneficiary society includes statutes of state chartering society, charter, con- 
stitution, laws of society and certificate and application. ‘The Maccabees v. Stone. (Colo.) 

§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 

§ 719 —— SUBSEQUENT PROVISIONS OR AMENDMENTS. 

Changing amount of benefits. 


(4). 
719(4)—By-law of benefit society cutting down amount payable under certificate passed prior 
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to insurer’s presumed death, held invalid as to beneficiary. Knack v. Supreme Council of 
Royal Arcanum. (N. Y.) 

§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 

(6). Statements as to medical attendance. 

723(6)—Assured, for whom daughter called physician to treat constipation held not to have 
falsely warranted that she had never consulted physician. Novak v. Brotherhood of 
American Yeomen. (N. Y. IL.) 

723(6)—If insured’s answers to questions in application, made part of life policy, are 
warranted true, their materiality is not issuable; if answers, even in good faith, to ques- 
tions in application for life policy warranted to be true, are false, policy is forfeited; 
misrepresentation in application as to having been treated for influenza held to prevent 
recovery under fraternal life policy. Shamblen v. Modern Woodmen of America. 


(2). Misrepresentation, breach of warranty, or fraud. 3 : 
724(2)—Fraternal society held not estopped to contest life policy because of subordinate agent’s 
knowledge of actual conditions misrepresented in application. Shamblen v. Modern 
men of America. (W. 
§ 725. ee 


725(2)—Judgment that insured did not die on certain date held res judicata in subsequent 
action based on seven years’ disappearance. Minnis v. Equitable Life Assur. Soc. of 
United States. (Cal.) 

(D) FORFEITURE OR SUSPENSION. 

§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 

§ 753. wee OF PAYMENT OR TENDER TO PREVENT FORFEIT- 


(1). In general. 
753(1)—Payment or assessments and dues by camp clerk of fraternal society out of own 
funds, in member’s behalf, could not avail beneficiary in collection of insurance, where 
eee from nonpayment. Chasson v. Sovereign Camp of Woodmen of the 
orld. (Me. err ee Te 
§ 754 EXCUSES FOR NONPAYMENT. 
754—Provision of policy waiving premiums or assessments during insanity held valid and 
binding on company taking over membership. American Ins. Union v. Rowland. (Ark.) 
§ 755. mn tee om, WAIVER AFFECTING RIGHT OF FORFEITURE. 
. In general. 
755(1)—-Repeal of by-laws permitting suspension in case of insured’s disappearance held aban- 
donment by insurer of proceeding in connection with such suspension. Knack v. Supreme 
Council of Royal Arcanum. (N. Y 
755(1)—Fraternal insurance association is 
Home Ins. Co. v. Montgomery. (Tex.) 
(2). Powers of officers and agents. ig 
755(2)—Insurer held bound by soliciting agents’ statements as to custom of notifying assured 
before forfeiture for nonpayment of dues and time covered by dues paid. Wichita Home 
Ins. Co. v. Montgomery. (Tex.) 
(3). Demand acceptance, and_ retention of assessments. ; 
755(3)—Fraternal society could not be held to have waived member’s suspension for nonpay- 
ment by accepting payment after member’s death in ignorance thereof. Fraternal society’s 
acceptance of dues and assessments from one other than member after member’s death 
— not waiver of suspension. Chasson v. Sovereign Camp of Woodmen of the World. 
(Me.) 
Demand, acceptance and retention of assessments. 2 
755(3)—Failure to suspend insured for nearly six years after knowledge of disappearance and 
acceptance of dues. held waiver of right to suspend. Knack v. Supreme Council of Royal 
Arcanum. 
(4). 
755(4)—Insurer held estopped by custom and agent’s statements as to notice of forfeiture 
and period covered by dues paid to defeat recovery on life policy for nonpayment of dues. 
Insurer or authorized agent by customary dealings inducing belief that punctual pavment 
of premiums will not be insisted on, waives forfeiture. Wichita Home Ins. Co. vy. 
Montgomery. (Tex.) y 
§ 758. REINSTATEMENT. 
§ 763. WAIVER OF OBJECTIONS. 
763—Insurer’s recorder, telling insured in default it would be satisfactory to pay assessment 
followine week, did not waive other requirements for reinstatement. Modern Order of 
Pretorians v. Griffin (Miss.) he 2 ae 
§ 765. RrMEDIES FOR RELIEF AGAINST FORFEITURE. 
765—-Complaint against beneficiary association based on increase in rates in violation of vested 
contract rights must show terms of contract. Complaint to restrain forfeiture for not 
paying increased premiums, not setting forth charter and laws constituting insurance con- 
tract, failed to state case. Deficiency in complaint adequately to present terms of insurance 
contract involved cannot be supplied by conclusions or plaintiff’s construction of contract. 
Insured seeking to compel acceptance, of old premium and restrain forfeiture for not pay- 
ing increased premium may seek legal relief by way of damages. The Maccabees v. 
Stone. (Colo.) .% : ne 
E) BENEFICIARIES AND BENEFITS. 
768. PERSONS WHO MAY BE BENEFICIARIES. 
770. STATUTORY PROVISIONS. 
70—Assignee under fraternal benefit certificate could recover notwithstanding statute exclud- 
ing her from permitted beneficiaries enacted before assignment but after inception of cer- 
tificate. Mosaic Templars of America v. Miller. (Ark.) 
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770—Designation of woman living with insured as beneficiary held unauthorized by statute 
or bylaws. Electrical Workers’ Benefit Ass’n v. Brown. (D. C.) .................. 
§ 771. —— PROVISIONS OF CHARTER OR BY-LAWS. 
771—Designation of woman living with insured as beneficiary held unauthorized by statute 
or by-laws. Electrical Workers’ Benefit Ass’n v. Brown. (D. C.) .... Sg Werlee ten 
§ 777. INVALID OR INEFFECTIVE DESIGNATION. a 
777—Rights of insured’s wife and illegally designated beneficiary held not affected by benefit 
association’s interpleader; fund going to persons entitled under statute and by-laws. 
Electrical Workers Benefit Ass’n v. Brown. (D. C.) 
§ 779. CHANGE OF BENEFICIARY. 
783. —— VESTED INTEREST OF BENEFICIARY. 7 ; 
783—Beneficiary in fraternal benefit certificate has no vested interest therein. Interest of 
beneficiary vests immediately on insured’s death. Brotherhood of Railroad Trainmen v. 
Adams et al. (Mo.) ia oa ee 
§ 784. MODE OF CHANGING DESIGNATION. 
(1). In general. 
784(1)—Change of beneficiary must be made in compliance with by-laws of order, in absence 
of circumstances preventing change in such manner. Insured’s attempted change of 
beneficiary several years before death without complying with by-laws held invalid. 
Brotherhood of Railroad Trainmen v. Adams et al. (Mo.) ............cccccccceucccees 
(2). Death of member before change is completed. 
784(2)—Where insured may redesignate beneficiary procedure therefor prescribed by fraternal 
insurer’s by-laws may be waived by insurer; fraternal insurer’s retention of papers and fee 
for attempted change of beneficiary of policy and admission of liability held waiver of 
procedure required by by-laws; original beneficiary of life policy cannot take advantage of 
irregularities in attempted change of beneficiary waived by fraternal insurer; equity will 


complete beneficiary change attempted in good faith, but incomplete at insured’s death. 
TE Hi ee ie le vn Wain od Wak wk Bi tao Gd aM ape adee’ beds mae aedeontad 


(6.). Who may make objections. 
784(6)—Where insured may redesignate beneficiary procedure therefor prescribed by fraternal 
insurer’s by-laws may be waived by insurer; fraternal insurer’s retention of papers and 
fee for attempted change of beneficiary of policy and admission of liability held waiver of 
procedure required by by-laws; original beneficiary of life policy cannot take advantage of 
irregularities in a change of beneficiary waived by fraternal insurer; equity will 
complete beneficiary c 


ange attempted in good faith, but incomplete at insured’s death. 
Redes 0 Re GE: Es, SO a odo ad vin ore alike ean oekesenen's ey 


(7). Estoppel and waiver as to mode of change. 
784(7)—Provisions of by-laws relative to change of beneficiary may be waived by association. 
Fraternal association by voluntarily depositing fund in court and disclaiming interest 
could not, by waiver, destroy rights of either claimant. Brotherhood of Railroad Train- 
men v. Adams et al. (Mo.) eats eek ees been lak 
784(7)—Where insured may redesignate beneficiary, procedure therefor prescribed by fraternal 
insurer’s by-laws may be waived by insurer; fraternal insurer’s retention of papers and fee 

for attempted change of beneficiary of policy and admission of liability held waiver of 
procedure required by by-laws; original beneficiary of life policy cannot take advantage of 
irregularities in attempted change of beneficiary waived by fraternal insurer; equity will 


complete beneficiary change, attempted in good faith, but incomplete at insured’s death. 
Richie v. Richie et al. (Okla.) 


§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. 4 

791(1)—Mutual insurance association certificate of constitution, providing for maximum pay- 
ment on death, held contract to pay such maximum. That mutual insurance association 
stated amount payable on death as “relief” held immaterial on insurance liability. Am- 
erican Citizens Labor & Protective Institution v. Bandy. (Tex.) 

$ 792. ADJUSTMENT OF LOSS. 

792—Beneficiary’s acceptance of check not induced by fraud, reciting full settlement from in- 


surer denying liability, held accord and satisfaction. United Friends of America v. Wal- 
ker et al. (Ark.) 


§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 

793—Beneficiary’s right to recover is contractual, depending on terms of contract of insurance 
and fulfillment thereof. Chasson v. Sovereign Camp of Woodmen of the World. (Me.) 

793—Divorced wife held not entitled to recover as beneficiary under certificate issued by fra- 
ternal society. Morris v. Protected Home Circle of Sharon, Pa. (Mich.) 4 

793—Fraternal benficiary association certificate speaks with reference to conditions existing 
at time of member’s death. Divorced wife, named as beneficiary of member in fraternal 

beneficiary association certificate could not enforce payment of death benefits. Smith v. 

Travelers’ Protective Ass’n of America. (Mo.) ........... eee Oakie 2 S = 

Payment by national benefit society to treasurer of local camp held not payment to bene- 

ficiary of deceased member. Dietrich v. National Camp, Patriotic Order of America 

dk Bek re ai ee ra ee el eae aay ha ee gee ae eee 

8 $9. RreREST ON ACCOUNT OF BENEFITS. ; 

799—Recovery on insurance certificate entitled plaintiff to 6 per cent interest on amount found 
due from date due as matter of law. American Citizens Labor & Protective Institution v. 





798 





Bandy. (Tex.) oats < 
(F) ACTIONS FOR BENEFTTS. 
§ 803. PROVISIONS OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 
I 


SHIP. 
§ 805. —— RESORT TO COURTS FOR SETTLEMENT OF DISPUTES. 
(1). In general. 


805(1)—Benefit corporation’s law requiring arbitration of rejected claim held applicable, 
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where claim was allowed and check drawn therefor. Dietrich y. National Camp Patriotic 
Order of America (N. J.) 
§ 811. VENUE. 
811--Cause of a.tion on beneficial interest certificate arose in part in county of holder’s death 
permitting suit thereon in such county against unincorporated association. Mutual benefit 
insurance organization operating under declaration of trust constitutes “unincorporated as- 
sociation’” under venue statute. Mutual benefit association operating under declaration of 
trust held not “‘life insurance company’? within statute authorizing suit where policy- 
holder or beneficiary resides. Evidence showing acceptance of certificate on county where 
suit ticreon was brought held to sustain denial of privilege claimed by mutual benefit as- 
sociation. Union Trust Estate v. Orr et al. (Tex.) . : 
§ 13. PARTIES. 
813—Contract between national and local organization held for benefit of members and 
beneficiaries, and could be sued on by administrator, of deceased member. Dietrich v. 
National Camp Patriotic Order of America N. J.) 
§ 814. PROCESS AN!) APPEARANCE. 
814—Foreign benefit society’s appointment of insurance commissioner as agent, to be served 
with process, revoked appointment of another. Galligan v. Independent Order of For- 
esters. (Colo.) Saye wars 
§ 815. PLEADING. 
(1). Declaration, complaint, or petition. 
815(1)—Complaint in action on insurance certificate need not allege that premiums, dues, and 
assessments were paid as and when due. Sovereign Camp W. O. W. v. Gay. (Ala.) 458 
(4). Issues, proof, and variance. 
815(4)—Allegation that insured was in good standing at time of his death must be proved. 
Sovereign Camp W. O. W. v. Gay. (Ala.) . . 458 
815(4)-—In action against mutual insurance as.ociation for death payment stated in certificate 
not to exceed certain sum, burden was on association claiming less sum due to plead and 
prove it. American Citizens Labor & Protective Institution vy. Bandy. (Tex.) 
§ 816. EVIDENCE. 
§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
1). In general. . 
817(1)—-Burden was on defendant to show that proof of insured’s death was not made in 
accordance with by-laws. Sovereign Camp, W. O. W. v. Gay. (Ala.) .. ' 458 
(2). Matters of avoidance or foriciture. ¢ 
817(2)—In action on insurance certificate, evidence showed prima facie that deceased was 
member in good standing and cast on defendant burden of showing dues were not paid, 
resulting in suspension. Sovereign Camp W. O. W. v. Gay. (Ala.) .......... = 458 
817(2)—Insurer asserting forfeiture of policy for nonpayment of assessment must show due 
levy and notice thereof. Notice of assessment may be proved by custom of insurer’s 
mailing official, but must be shown to have been properly stamped and received by postal 
authorities. Wichita Home Ins. Co. v. Montgomery. (Tex.) . 2 
817(2)—In suit on benefit certificate society had burden of showing 9 ul 
when he joined. National Grand Lodge, Loyal Friends of America. Benev. Ass’n v. Wilson 
(Tex.) 
§ 818. 


(1). In general. 
818(1)—Evidence showing insured’s age was erroneously stated in policy held admissible, where 
are at issuance of policy determined amount of recovery. Clark v. Imperial Council of 
Jugamos. (Ark.) hue evita ks vamacasa rales ete ca Se 
(2). Misrepresentation, breach of warranty or fraud. 
818(2)—Testimony as to calling physician because assured complained of constipation held 
admissible of offset inference of consultation with physician within warranties to con- 
trary. Novak v. Brotherhood of American Yeoman. (N. Y.) ...... 
(3). Forfeiture of certificate. : 
$18(3)—Admission of testimony of assured’s brother that he would have paid assessments had 
he known of them held not reversible error, in absence of showing that assured would not 
have paid them if notified. Wichita Home Ins. Co. v. Montgomery. (Tex.) 
§ 819. —— WEIGHT AND SUFFICIENCY. : 
(1). In general. 
819(1)—Generally, where plaintiff offers insurance certificate in evidence and shows that per- 
son to whom it was issued died prior to suit filed and that proof of death was furnished 
insurer = a with contract, this makes prima facie case. Sovereign Camp W. O. 
. v. Gay. a. 2 eke cote ek ae 
819(1)—Evidence held to show that defendant was fraternal benefit society, within statute 
requiring service on insurance commissioner. Galligan vy. Independent Order of For- 
esters. (Colo.) 2 aise. ¢ rane eon 1046 
819(1)—-Evidence held to support finding of amount due on mutual insurance association life 
certificate. American Citizens Labor & Protective Institution v. Bandy. (T ex.) Sco, 
(2). Matters of avoidance or forfeiture. 
819(2)—In action on insurance certificate, evidence showing prima facie that deceased was 
member im good standing, and cast on defendant burden of showing dues were not paid, 
resulting in suspension. Sovereign Camp W. O. W. v. Gay. (Ala.) ‘fies : 
$19(2)—Evidence held to show such nonpayment of dues and assessments to fraternal society 
as to have resulted in member’s suspension. Chasson v. Sovereign Camp of Woodmen of 
the World. (Me.) .... 
819(2)—Denial of prior mnaeaen: 
clusively shown to have been 
of Railroad Trainmen, v. Creller. (Tex.) .... ae 
819(2)——In suit on benefit certificate, evidence held to rebut defense that member had tuberculo- 
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sis when he joined. National Grand Lodge, Loyal Frinds of America Beney. Ass’n v. 
Wilson. (Tex.) 
(4). Death or injury and cause thereof. 
819(4)—Provision for liability only on positive proof of death does not exclude proof of 
death by circumstantial evidence. DeVore-Norton v. Brotherhood of Locomotive Firemen 
and Enginemen (Okla.) 
§ 824. CONDUCT IN GENERAL. 
§ 825. —— QUESTIONS FOR JURY. 
(2). Avoidance or forfeiture. 
825(2)—Whether premium on insurance certificate was paid within proper time held for jury. 
Sovereign Camp W. O. W. v. Gay. (Ala.) 
825(2)—Refusal to instruct verdict for insurer, if insured misrepresented age, held proper 
as not supported by evidence. In suit on life policy, where only defense of misrepre- 
sentation was not sustained directed verdict for beneficiary was proper. Supreme Lodge 
Woodmen of Union of the United States v. Montgomery (Ark.) 
825(2)—Assured, speaking only Polish, held not to have consulted English-speaking physician, 
called by daughters as matter of law. Novak v. Brotherhood of American Yeomen 
(N. Y.) ‘ 
825(2)—Evidence did not establish as matter of law that ‘member of benevolent society ‘had 
tuberculosis at time he was received. National Grand Lodge, Loyal Friends of America, 
Beney. Ass’n. v. Wilson. (Tex.) 
825(2)—Whether notice of assessment was mailed to assured held for jury. Insurer’s custom 
to notify policy holders before forfeiting policy for nonpayment of dues and assured’s 
knowledge thereof held for jury. Wichita Home Ins. Co. v. Montgomery. (Tex.) 





